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QUESTION PRESENTED

This Court has made clear that, “regardless of
the type of antitrust claim involved,” there can be no
antitrust liability by virtue of a defendant’s “pricing
practices” when the defendant did not price below
cost, because liability for above-cost discounts or re-
bates would chill competition. At¢l. Richfield Co. v.
USA Petroleum Co., 495 U.S. 328, 339, 340 (1990).
The Court has repeatedly reiterated this price-cost
test and applied it to a variety of antitrust claims.
See, e.g., Pac. Bell Tel. Co. v. linkLine Commc’ns,
Inc., 555 U.S. 438 (2009); Weyerhaeuser Co. v. Ross-
Simmons Hardwood Lumber Co., 549 U.S. 312
(2007); Brooke Grp. Ltd. v. Brown & Williamson To-
bacco Corp., 509 U.S. 209 (1993). In this case, the
court of appeals imposed antitrust liability on peti-
tioner based on sales agreements that incentivized
additional sales by giving customers above-cost re-
bates if they purchased specified percentages of their
requirements from petitioner. The court of appeals
refused to apply the price-cost test to uphold peti-
tioner’s facially non-mandatory above-cost condition-
al-rebate agreements, instead deeming them unlaw-
ful “de facto partial exclusive dealing” arrangements.
The First, Second, Sixth, Eighth, and Ninth Circuits,
by contrast, have applied the price-cost test to reject
antitrust challenges to comparable conditional-
rebate agreements. The question presented is:

Whether the court of appeals erred in holding
that conditional-rebate agreements can give rise to
antitrust liability in the absence of any showing of
below-cost pricing.
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PARTIES TO THE PROCEEDING

Petitioner, who was Defendant-Appellant-Cross-
Appellee below, is Eaton Corporation.

Respondents, who were Plaintiffs-Appellees-
Cross-Appellants below, are ZF Meritor LLC and
Meritor Transmission Corporation. ZF Meritor LLC
is a 50% joint venture of Meritor Transmission Cor-
poration and ZF Friedrichshafen AG, a German
company that is not a party to this case.

RULE 29.6 STATEMENT

Eaton Corporation is a publicly traded company.
No other publicly traded company owns 10% or more
of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Eaton Corporation (“Eaton”) respectfully peti-
tions for a writ of certiorari to review the judgment of
the United States Court of Appeals for the Third Cir-
cuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App. la-
188a) is reported at 696 F.3d 254. Opinions of the
district court (App. 189a-198a, 199a-224a) are re-
ported at 646 F. Supp. 2d 663 and 769 F. Supp. 2d
684.

JURISDICTION

The judgment of the court of appeals was entered
on September 28, 2012. A petition for rehearing en
banc was denied on October 26, 2012. App. 225a-
226a. On December 19, 2012, Justice Alito extended
the time for filing the petition to and including Feb-
ruary 25, 2013. No. 12A621. The jurisdiction of this
Court is invoked under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

The relevant statutory provisions are set forth in
the appendix to the petition. App. 227a-229a.

STATEMENT

This Court has consistently held that antitrust
liability may not be predicated on a defendant’s pric-
ing practices so long as the defendant’s prices remain
above its costs. E.g., Brooke Grp. Ltd. v. Brown &
Williamson Tobacco Corp., 509 U.S. 209, 222 (1993);
Atl. Richfield Co. v. USA Petroleum Co., 495 U.S.
328, 339 (1990). This “price-cost test” is based on
sound economic and judicial principles: Equally effi-
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cient competitors can match any above-cost price,
and thus above-cost price incentives do not foreclose
competition; courts and juries are not well suited to
determine whether above-cost prices are somehow
anticompetitively low; and any risk of antitrust lia-
bility for price reductions would chill vigorous price
competition, which the antitrust laws are designed to
encourage. Brooke Grp., 509 U.S. at 223, 226-27.
The price-cost test satisfies the compelling need for
“clear rules in antitrust law” by providing a “safe
harbor” within which businesses may “know they
will not incur liability” for their pricing practices.
Pac. Bell Tel. Co. v. linkLine Commc’ns, Inc., 555
U.S. 438, 452-53 (2009). Although this test originat-
ed in the predatory pricing context, it applies “re-
gardless of the type of antitrust claim involved.”
Brooke Grp., 509 U.S. at 223 (citation omitted).

In this case, respondents brought an antitrust
challenge to Eaton’s sales agreements, which gave
customers above-cost rebates if they purchased speci-
fied percentages of their requirements from Eaton.
The agreements thus tended to expand output by al-
lowing economies of scale that lowered the prices
paid for transmissions. Although respondents could
have competed by offering their own reduced pricing
to match Eaton’s lower prices, they did not. Never-
theless, the Third Circuit held that the price-cost test
did not provide a safe harbor for Eaton’s above-cost
conditional-rebate agreements because, in the court’s
view, the plaintiffs were also complaining about pur-
portedly non-price aspects of the agreements. App.
32a. The court also pointed to speculative concerns
by employees of a single customer about the possible
consequences if the customer did not meet its non-
binding purchase targets under its agreement with
Eaton. App. 33a-34a.
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The Third Circuit’s refusal to apply the price-cost
test to uphold Eaton’s agreements is irreconcilable
with this Court’s price-cost precedents. It also con-
flicts with decisions of the First, Second, Sixth,
Eighth, and Ninth Circuits holding that analogous
conditional-rebate agreements do not give rise to an-
titrust liability as long as the discounted prices re-
main above the defendant’s incremental costs.] The
Third Circuit’s rationale, if not overturned by this
Court, will create a glaring loophole that will destroy
the clarity and predictability of the price-cost test’s
safe harbor, making it impossible for leading compa-
nies to engage in aggressive above-cost price compe-
tition with confidence that their conduct will not sub-
ject them to treble-damage liability in antitrust suits
brought by less successful competitors or plaintiffs’
lawyers.

As the dissenting judge below correctly recog-
nized, the court of appeals’ approach permits the
price-cost test to be evaded as “long as the plaintiff is
clever enough to claim that the non-price aspects of
the defendant’s pricing practices, not the prices
themselves, were anticompetitive.”  App. 124a
(Greenberg, J., dissenting). Certiorari is necessary
to resolve the conflicts between the decision below
and the decisions of this Court and other courts of
appeals, and to provide guidance to the lower courts
concerning the correct legal standards and criteria
governing review of the ubiquitous practice of condi-
tional-rebate agreements.

1 Agreements that provide conditional discounts, rebates, or
other forms of conditional price reductions are referred to here-
in as “conditional-rebate agreements” for brevity.
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I. FACTUAL BACKGROUND

Petitioner Eaton manufactures and sells heavy-
duty truck transmissions to the four major original
equipment manufacturers (“OEMs”) of commercial
trucks in North America: Freightliner, Internation-
al, PACCAR, and Volvo. Truck buyers specify which
manufacturer’s components (including transmis-
sions) should be included in the trucks they purchase
from OEMs. Eaton and respondents (ZF Meritor
LLC and Meritor Transmission Corporation) were
the primary non-OEM transmission manufacturers
between 1989 and 2006; Volvo, and Freightliner’s
parent (Daimler), also made some of their own
transmissions. App. 5a-6a, 8a n.8, 12a; C.A. App.
1193.

Following a steep reduction in demand for trucks
in 1999-2000, OEMs signed long-term agreements
(“LLTAs”) under which Eaton committed to various
output-enhancing terms, including price reductions
and engineering and technical support for OEMs.
App. 192a. The LTAs also provided for additional
modest price rebates that were conditioned on OEMSs’
achievement of share-penetration targets (i.e., pur-
chases of specified percentages of their transmission
needs from Eaton). The LTAs “did not expressly re-
quire the OEMs to purchase a specified percentage of
their needs from Eaton” (App. 8a), so OEMs “re-
mained free to buy [heavy-duty] transmissions from
other suppliers, including [respondents]” (App. 192a).
The OEMs chose Eaton’s LTAs over respondents’
competing bids because of Eaton’s lower prices and
more desirable products. App. 92a-96a (Greenberg,
dJ., dissenting).

Eaton’s prices were lower than respondents’ pric-
es at all times, but were always above Eaton’s costs.
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The market-penetration targets (ranging from 65%
to 97.5%), when met, ensured Eaton sufficient vol-
ume to lower its production costs. In return for
Eaton’s lower prices, OEMs’ “databooks,” which are
publications (printed or electronic) that list truck
components and serve as a form of advertising for
component manufacturers, listed Eaton’s transmis-
sions in the “standard” position among several op-
tions, the “preferred position” (i.e., the lowest-priced
transmission), or (for some listings of two OEMs) the
exclusive position. Each transmission supplier also
engaged in marketing efforts aimed directly at truck
buyers. Thus, even when certain of respondents’
transmissions were not listed in some databooks,
truck buyers could (and did) specify them in lieu of
Eaton transmissions. Each LTA gave the OEM the
right to terminate or modify the agreement if re-
spondents or another manufacturer offered better
products or lower prices. App. 5a-6a, 9a, 10a, 11a,
193a; C.A. App. 1638, 2297, 4262.

Respondents’ market share had declined sharply
before the LTAs were signed, but “increased at three
of the four OEMs” from 2000 to 2003 while the LTAs
were in effect. App. 203a. Respondents refused re-
quests from OEMs to lower their transmission pric-
es, however, and Eaton’s prices remained lower than
respondents’. Indeed, respondents raised prices sub-
stantially on their top transmission in 2003. Re-
spondents’ sales subsequently declined, and they dis-
solved their joint venture in late 2003 and stopped
selling transmissions altogether in early 2007. App.
12a, 96a, 192a; C.A. App. 1259-61, 3235, 3790.

II. PROCEEDINGS IN THE DISTRICT COURT

Respondents filed suit against Eaton, asserting
antitrust claims under Sections 1 and 2 of the Sher-
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man Act and Section 3 of the Clayton Act. Respond-
ents contended that they were foreclosed from selling
transmissions because OEMs sought to purchase
primarily from Eaton in order to achieve share-
penetration targets and earn rebates. App. 12a.

The jury found Eaton liable. Eaton filed post-
trial motions, arguing, among other things, that it
could not be held liable because its prices were al-
ways above its costs. The district court denied
Eaton’s motions, reasoning that Eaton had used its
“rebates as a ‘big hammer” to foreclose respondents.
App. 200a, 209a.

ITII. PROCEEDINGS IN THE COURT OF
APPEALS

A divided panel of the Third Circuit affirmed the
liability judgment. App. 1a-86a. The majority
acknowledged that the price-cost test governs “above-
cost discounting or rebate programs, which condition
the discounts or rebates on the customer’s purchas-
ing of a specified volume or a specified percentage of
its requirements.” App. 28a. The majority held,
however, that the price-cost test is subject to a broad
exception: It applies only when “price is the clearly
predominant mechanism of exclusion,” a phrase that
the majority did not further define. App. 17a.

The majority then applied its newly fashioned
“clearly predominant” exception to hold that the
price-cost test was “inapposite” because respondents
“did not rely solely on the exclusionary effect of
Eaton’s prices,” and thus “price itself was not the
clearly predominant mechanism of exclusion.”
App. 32a. The court based this conclusion on aspects
of the LTAs that it viewed as distinct from “the ex-
clusionary effect of Eaton’s prices.” Id. These sup-
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posed non-price factors include: (1)the LTAs’ dura-
tion and high penetration targets; (2) databook posi-
tioning that allegedly “block[ed] customer access” to
respondents’ products; (3) the greater economies of
scale that Eaton possessed because of respondents’
lower “market share”; and (4) Eaton’s “position as a
supplier of necessary products” (i.e., strong customer
preference for Eaton’s transmissions). Id.

The majority also held that, although the LTAs
were facially non-mandatory because they did not
obligate OEMs to purchase even a single transmis-
sion from Eaton and were readily terminable, they
nonetheless constituted “de facto partial exclusive
dealing.” App. 8a, 34a, 42a-44a. The court based
this holding on speculative internal concerns by em-
ployees of a single OEM about whether it might face
“supply shortages” if it did not meet its purchase tar-
gets. App. 33a-34a, 43a-44a.

On these grounds, the majority declined to follow
this Court’s recent extensions of the price-cost test in
linkLine and Weyerhaeuser Co. v. Ross-Simmons
Hardwood Lumber Co., 549 U.S. 312 (2007). App.
40a. Accordingly, the majority held that respondents
were not required to prove that Eaton was pricing
below cost.

Senior Judge Greenberg dissented. App. 87a-
188a. He emphasized that the price-cost test “is a
cornerstone of antitrust jurisprudence that applies
regardless of whether the plaintiff focuses its claim
on the price or non-price aspects of the defendant’s
pricing program.” App.104a. He concluded that
where “a plaintiff attacks both the price-based and
non-price-based elements of a defendant’s pricing
practices, a court should apply and give persuasive
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effect to the Brooke Group price-cost test.” App.
122a.

Judge Greenberg explained that this approach
serves the dual purposes of “exercis[ing] caution” be-
fore condemning “generally procompetitive” price
discounting, and of encouraging “predictability” in
antitrust law. App. 123a. “The result of the majori-
ty’s approach,” by contrast, “is that the strong pro-
competitive justifications driving the Supreme
Court’s repeated charge that inferior courts exercise
caution before condemning above-cost pricing prac-
tices suddenly disappear so long as the plaintiff is
clever enough to claim that the non-price aspects of
the defendant’s pricing practices” were anticompeti-
tive. App. 124a.

Judge Greenberg also emphasized that the sup-
posed non-price aspects of Eaton’s LTAs “and indeed
the LTAs themselves would not exist without the re-
duced prices that Eaton offered as an incentive for
the OEMs to enter the agreements.” App.124a.
Thus, it “ignores the economic realities” to “concep-
tually sever[]” supposed non-pricing conduct from
pricing conduct. Id.

Judge Greenberg further observed that the lead-
ing antitrust treatise, Philip E. Areeda & Herbert
Hovenkamp, Antitrust Law (2d ed. 2000), would ap-
ply a price-cost test to preclude liability for condi-
tional-rebate agreements like Eaton’s. App. 125a-
130a. This is because an “aggressive rival,” as long
as it is equally efficient, “can steal sales by match-
ing” the price reductions. App. 127a (emphasis omit-
ted) (quoting Areeda & Hovenkamp, supra, 4 768b).
Here, “the prices offered under [the LTAs] were at all
times above-cost such that an equally-efficient com-
petitor could have matched them.” App. 105a.
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Judge Greenberg also recognized that “there is
not a scintilla of evidence that if an OEM did not
meet its LTA’s market-share target Eaton would
have refused to supply it with transmissions.”
App. 154a. He explained (without contradiction) that
the only evidence of OEM concerns about supply
were two passing statements of “second-hand specu-
lation” from employees of a single OEM. App. 156a.
Judge Greenberg concluded that such speculation
could not “sustain the inference” that the majority
ascribed to it. Id.

Judge Greenberg cautioned that “erroneous
judgments” like the majority’s ruling “do not come
without a cost to the economy as a whole.”
App. 185a. That is because, notwithstanding this
Court’s emphasis on the need for clear rules in anti-
trust law, it is impossible to “glean [any] clear rule
from the majority’s opinion.” App. 186a. A company
“that seeks to expand sales through a discount pro-
gram” is now unable to know in advance whether its
conduct is lawful or will instead create treble-
damages antitrust liability. Id. As a result, “firms
will play it safe by not formulating discount pro-
grams” and “the result of this case will be an in-
crease of prices to purchasers and the stifling of
competition.” App. 187a.

The court of appeals denied Eaton’s petition for
rehearing or rehearing en banc. App. 225a-226a.

REASONS FOR GRANTING THE PETITION

This Court’s review is necessary to address the
Third Circuit’s creation of a glaring exception to the
price-cost test, an exception that violates this Court’s
precedents, conflicts with numerous decisions of oth-
er courts of appeals, and will inevitably chill vigorous
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price competition unless overturned. This Court has
repeatedly confirmed the importance of the price-cost
test by granting certiorari to consider other courts’
refusals to apply that test in the context of antitrust
challenges to pricing-related conduct. E.g., linkLine,
555 U.S. at 451; Weyerhaeuser, 549 U.S. at 318. Like
this case, both linkLine and Weyerhaeuser involved
plaintiffs that were unwilling or unable to compete
on price and instead sought to invoke the antitrust
laws to punish their rivals. In both cases, this Court
rejected attempts by lower courts to create loopholes
in the price-cost test. “To avoid chilling aggressive
price competition,” this Court has required plaintiffs
that challenge pricing conduct to demonstrate,
among other things, that “the prices complained of
are below an appropriate measure of its rival’s
costs.” linkLine, 555 U.S. at 451 (quoting Brooke
Grp., 509 U.S. at 223).

The price-cost test implements the fundamental
principle that no cognizable anticompetitive harm
can arise from customer conduct incentivized by
above-cost pricing practices, because an equally effi-
cient competitor can compete simply by lowering its
prices. Any “exclusionary effect” of above-cost price-
related conduct merely “reflects the lower cost struc-
ture of the alleged predator, and so represents com-
petition on the merits, or is beyond the practical abil-
ity of a judicial tribunal to control without courting
intolerable risks of chilling legitimate pricecutting.”
Brooke Grp., 509 U.S. at 233.

The decision below conflicts directly with these
principles. Notwithstanding this Court’s repeated
guidance that courts should not condemn above-cost
pricing practices, the Third Circuit’s opinion creates
a roadmap for inefficient competitors to do precisely
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that: Under the decision below, plaintiffs are en-
couraged to challenge output-enhancing rebate con-
ditions that are inextricably intertwined with the de-
fendant’s price reductions and serve as the incentive
for customers to agree to purchase more from the de-
fendant. The judgment below also conflicts with de-
cisions of the First, Second, Sixth, Eighth, and Ninth
Circuits holding that the price-cost test precludes li-
ability regarding conditional-rebate agreements like
those at issue here. Moreover, the Third Circuit’s
decision frustrates this Court’s mandate of clear,
predictable rules that provide a “safe harbor” for
above-cost pricing, and its insistence that the anti-
trust laws should encourage even monopolists to use
their “business acumen” to compete aggressively.
linkLine, 555 U.S. at 448, 453; Verizon Commc’ns
Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S.
398, 407 (2004).

Absent this Court’s review, plaintiffs will have
little difficulty evading the price-cost test in future
antitrust cases simply by bringing their challenges in
the Third Circuit and emphasizing purportedly non-
price aspects of conditional-rebate agreements.
Leading businesses will no longer enjoy a safe-harbor
for price reductions that are subject to output-
enhancing conditions, and consumers will suffer from
the resulting chill on aggressive price competition.
Certiorari is warranted.

I. THE DECISION BELOW CREATES A
WIDESPREAD CIRCUIT CONFLICT

The court below held that supply agreements giv-
ing customers the option of lowering their input pric-
es further by buying a greater proportion of their re-
quirements from the defendant (and thus improving
the defendant’s economies of scale) can create anti-
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trust liability even when the defendant’s discounted
prices remain above cost. As the leading antitrust
treatise explains, however, such conditional-rebate
agreements are procompetitive because they create
incentives to expand the seller’s output and thereby
improve efficiencies and economies of scale: “Most
quantity discount programs are undoubtedly de-
signed to reflect the reduced costs of larger transac-
tions. As such, they are clearly competitive and anti-
trust should encourage them.” Areeda & Hoven-
kamp, supra, I 1807b2.

The Third Circuit’s refusal to apply the price-cost
test to uphold Eaton’s conditional-rebate agreements
is irreconcilable with the decisions of other courts of
appeals that have applied the price-cost test to such
agreements. And the Third Circuit’s proffered
grounds for manufacturing a glaring exception to the
price-cost test are directly at odds with those deci-
sions, which involved functionally indistinguishable
features.

A. The Decision Below Conflicts With Deci-
sions Of Other Circuits That Have Ap-
plied The Price-Cost Test To Uphold
Conditional-Rebate Agreements

In a long line of decisions, other courts of appeals
have consistently applied the price-cost test to reject
challenges to conditional-rebate agreements involv-
ing above-cost prices. In Barry Wright Corp. v. ITT
Grinnell Corp., 724 F.2d 227 (1st Cir. 1983), for ex-
ample, then-Judge Breyer applied the price-cost test
to preclude antitrust liability where the defendant
offered a special discount to incentivize a large cus-
tomer purchase amounting to nearly three years of
the customer’s expected needs.
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Similarly, in Concord Boat Corp. v. Brunswick
Corp., 207 F.3d 1039 (8th Cir. 2000), the Eighth Cir-
cuit applied the price-cost test to preclude liability
where the defendant gave discounts that increased
as customers bought greater percentages of their
needs from the defendant. The Eighth Circuit reaf-
firmed that holding in Southeast Missouri Hospital v.
C.R. Bard, Inc., 642 F.3d 608 (8th Cir. 2011), which
barred liability for supply contracts that gave dis-
counts in exchange for exclusive listings.

In Virgin Atlantic Airways Ltd. v. British Air-
ways Plc, 257 F.3d 256 (2d Cir. 2001), the Second
Circuit applied the price-cost test to preclude liability
where the defendant awarded discounts and commis-
sions to agents and customers that encouraged them
to meet specified purchase targets. In NicSand, Inc.
v. 3M Co., 507 F.3d 442 (6th Cir. 2007) (en banc), the
Sixth Circuit applied the price-cost test to preclude
liability where the defendant made up-front pay-
ments in exchange for exclusivity at retailers’ stores.
And in Cascade Health Solutions v. PeaceHealth, 515
F.3d 883 (9th Cir. 2008), the Ninth Circuit applied a
specialized version of the price-cost test (the “attribu-
tion” test) to preclude antitrust liability absent be-
low-cost pricing where the defendant offered bundled
discounts to hospital customers to incentivize them
to make the defendant their “sole preferred provid-
er.” Id. at 892.

The court below, by contrast, deemed the price-
cost test “inapposite” based on factors that the major-
ity viewed as establishing that “price itself was not
the clearly predominant mechanism of exclusion.”
App. 32a. As demonstrated below, however, the ma-
jority’s reliance on those factors as justification for
evading the price-cost test simply confirms the exist-
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ence of a square circuit conflict, because the decisions
discussed above applied the price-cost test notwith-
standing the presence of those same factors.

1. The Third Circuit’s Holding That
High Penetration Targets And Multi-
Year Terms Render The Price-Cost
Test Inapposite Creates A Circuit
Conflict

As purported justification for its refusal to apply
the price-cost test, the majority cited the LTAs’ pur-
chase targets of “roughly 90%” for “at least five
years.” App. 32a. But other courts of appeals have
applied the price-cost test to comparable multi-year
agreements conditioning price reductions on attain-
ment of high purchase targets. In Barry Wright, for
example, then-Judge Breyer applied the price-cost
test to “special . .. discounts” that the customer ob-
tained by agreeing to purchase from the defendant
the great bulk of its expected needs for the next three
years. 724 F.2d at 229.

Similarly, in Concord Boat, the Eighth Circuit
applied the price-cost test to the defendant’s system
of multi-year contracts that gave increasing dis-
counts where customers bought 60%, 70%, or 80% of
their needs from the defendant. 207 F.3d at 1044 &
n.3. The defendant’s “discounts, because they were
significantly above cost, left ample room for new
competitors,” and thus were not anticompetitive. Id.
at 1059, 1061.

In NicSand, the Sixth Circuit applied the price-
cost test to “up-front discounts” (cash payments
ranging from $200,000 to $1 million) that the de-
fendant paid in exchange for the right to be the ex-
clusive brand of sandpaper carried on the shelves of
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retail stores for “multi-year terms.” 507 F.3d at 448,
451, 453. Offering above-cost discounts “to win the
retailers’ business did not offend the antitrust laws,
much less undermine the competitive environment
those laws were designed to foster.” Id. at 452-53.
Nor did the exclusivity of the agreements create an
exception to the price-cost test: because there were
sufficient “margins” (i.e., prices remained above
costs), the plaintiff could have competed for the same
contracts simply by “match[ing] [the defendant’s]
discounts.” Id. at 454.

Because other courts of appeals apply the price-
cost test notwithstanding the presence of multi-year
terms and high share-penetration targets, the Third
Circuit’s reliance on these factors as a basis for evad-
ing the price-cost test creates a circuit conflict.

2. The Third Circuit’s Holding That
Preferential Advertising And Prod-
uct Placement Terms Render The
Price-Cost Test Inapposite Creates A
Circuit Conflict

The panel majority also held that databook
placement constituted non-price conduct that ren-
dered the price-cost test inapposite. App. 32a.
Databooks are “a form of advertising” that inform
truck purchasers of preferred truck configuration op-
tions. App. 6a. Some of the LTAs conditioned
Eaton’s rebates on OEMs’ agreement to list Eaton’s
transmissions as “standard” and/or “preferred” (low-
est-price) options in some databooks, and two of the
OEMs agreed to publish only Eaton transmissions in
certain categories and years, while continuing to list
some of respondents’ transmissions as well. App. 9a-
10a. The purpose of such databook placement was to
increase Eaton’s output and sales and thereby help
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OEMs achieve their purchase targets, because “cus-
tomers are more likely to purchase [standard or pre-
ferred position] components.” App. 6a. Even exclu-
sive listing of an Eaton transmission did not preclude
respondents from competing, however, because truck
buyers “may, and sometimes do, request components
that are not published in a data book.” Id.

The majority nonetheless reasoned that databook
placement served “to block customer access to [re-
spondents’] products” and constituted non-price con-
duct exempt from the price-cost test. App. 32a. That
holding squarely conflicts with the decisions of other
courts of appeals that have correctly applied the
price-cost test to similar contractual provisions in-
volving advertising or product placement because the
allegedly excluded party could have competed for the
preferred placement with its own low prices.

In Southeast Missouri Hospital, 642 F.3d at 610-
13, the Eighth Circuit applied the price-cost test to
reject an antitrust challenge to discounting contracts
that made the defendant “the only supplier” of prod-
ucts listed on group purchasing organizations’ “price
list[s] provided to” hospitals, although hospitals re-
tained the right to “purchase off-contract,” i.e., from
providers not appearing on the price lists. Id. at 611.
Similarly, in NicSand, the Sixth Circuit applied the
price-cost test to contracts under which retailers, in
exchange for up-front payments, agreed to carry only
the defendant’s products at their stores. 507 F.3d at
447-48.

Under these cases, the price-cost test applies
even where a distributor’s incentive to obtain lower
prices in exchange for increased purchases from a
single supplier causes it to limit the choices offered
to downstream retail buyers. Indeed, in NicSand,
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downstream customers who purchased from the re-
tailers covered by the defendant’s exclusive agree-
ments could not choose the plaintiff's products at
all, because those products were excluded altogether
from the retailers’ stores. 507 F.3d at 448. In this
case, by contrast, truck buyers could always specify
respondents’ transmissions for their trucks, regard-
less of those transmissions’ position in, or absence
from, particular databooks. App. 6a. The panel ma-
jority’s holding that the conditioning of Eaton’s dis-
counts on preferred databook placement rendered
the price-cost test inapplicable cannot be reconciled
with these decisions.

3. The Third Circuit’s Reliance On
Eaton’s Economies Of Scale As A Ba-
sis For Evading The Price-Cost Test
Creates A Circuit Conflict

The Third Circuit also refused to apply the price-
cost test because of Eaton’s economies of scale, stat-
ing that Eaton’s high market share “ensur[ed] that
Plaintiffs would be unable to build enough market
share to pose any threat to Eaton’s monopoly.” App.
32a. This exception threatens to swallow the entire
price-cost test, because defendants in cases challeng-
ing pricing conduct are invariably highly successful
companies with larger market shares than the plain-
tiffs that challenge their pricing. Treating a defend-
ant’s greater efficiency as a reason for imposing anti-
trust liability turns antitrust law on its head, and is
irreconcilable with this Court’s holding in Trinko
that “[t]o safeguard the incentive to innovate” and to
“induce[] risk taking,” the antitrust laws must not
penalize even monopolists for using their “business
acumen” to compete. 540 U.S. at 407. As the leading
antitrust treatise explains, a rule restraining dis-
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counts by more-efficient companies in order to aid
less-efficient rivals “must be denied on grounds of
both principle and administrability,” because “no
firm, not even a monopolist, is a trustee for another
firm’s economies of scale.” Areeda & Hovenkamp,
supra, J 768b4.

The Third Circuit’s holding also cannot be recon-
ciled with the Sixth Circuit’s decision in NicSand,
which applied the price-cost test even though the ef-
fect of the defendant’s conditional discounts was that
the plaintiff suffered “a significant drop in its sales
volume[ and] lost its economies of scale” such that “it
could no longer ‘fill existing orders at an appropriate
cost” and thus “could ‘no longer ... compete.” 507
F.3d at 448-49 (citations omitted; second alteration
in original). The decision below thus conflicts with
NicSand on this ground as well.

4. Any Suggestion That Loss Of Re-
bates Constitutes A Penalty That Is
Not Subject To The Price-Cost Test
Would Exacerbate The Circuit Con-
flict

The majority also asserted that OEMs’ percep-
tion of the risk of “financial penalties” (i.e., the loss of
advantageous pricing under the LTAs) meant that
Eaton had “forced” OEMs to agree to the LTASs’
terms, and that Eaton was thereby holding OEMs
“hostage.” App. 33a. The majority cited the possibil-
ity of “price increases” “if the market penetration
targets were not met.” App. 33a-34a. What the ma-
jority called “financial penalties” and “price increas-
es,” however, are inherent in any conditional-rebate
agreement, such as a volume discount. It simply
means that a customer that does not satisfy the con-
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dition for receiving a greater discount does not re-
ceive that discount.

A holding that the possibility of such “financial
penalties” is a basis for avoiding the price-cost test
would squarely conflict with all of the price-cost deci-
sions of the other courts of appeals discussed above,
because each of those decisions applied the price-cost
test where customers stood to lose access to advanta-
geous pricing by not meeting specified purchasing
targets. E.g., NicSand, 507 F.3d at 448, 451-52 (cus-
tomers would not have received “up-front discounts”
in the form of “cash payments” if they did not agree
to “exclusive dealing agreements”); PeaceHealth, 515
F.3d at 892 (customers would not receive “discounts
of 35% to 40% on tertiary services” if they did not
make the defendant the “sole preferred provider for
all services”); Virgin Atl., 257 F.3d at 261 (agents
and customers would not have received “commissions
or discounts” if they did not meet “specified thresh-
olds of sales”); Concord Boat, 207 F.3d at 1044 (cus-
tomers would not earn “a discount off the list price” if
they did not “purchase a certain percentage of their
engine requirements” from the defendant); Barry
Wright, 724 F.2d at 229 (customer would not have
received a “special price break,” which was a “large
30 percent/25 percent discount[],” if it did not agree
to a large purchase expected “to meet [the custom-
er’s] estimated needs for the next twelve months”).

5. The Third Circuit’s Proffered Dis-
tinctions Only Deepen The Conflict

The panel majority’s reliance on the foregoing
factors as justification for evading the price-cost test
also conflicts with the price-cost decisions of the oth-
er courts of appeals in two deeper respects.
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First, contrary to the majority’s suggestion that
the plaintiffs in other price-cost cases “rellied] solely
on the exclusionary effect of [the defendants’] prices”
(App. 32a), none of those other cases involved direct
attacks on the defendant’s prices standing alone. In-
stead, the plaintiffs in those cases attacked the con-
ditions and incentives attached to the defendants’
prices and claimed competitive harm from the conse-
quences of those conditions. For example, in Barry
Wright, the plaintiff claimed that it could not make
additional sales because the customer, incentivized
by the defendant’s conditional discount, had already
“promise[d] to buy all its [purchase] requirements
from [the defendant] for three years.” 724 F.2d at
237. In Concord Boat, the plaintiff claimed that it
could not make additional sales because the defend-
ant’s conditional discounts subjected customers to
“golden handcuffs” that incentivized them to give
more of their business to the defendant. 207 F.3d
1060. And in NicSand, the plaintiff claimed that it
could not make additional sales because its products
were no longer carried on customers’ shelves due to
the attractiveness of the defendant’s up-front pay-
ments, which were conditioned on shelf-space exclu-
sivity. 507 F.3d at 448.

In all of these cases, as here, the alleged foreclo-
sure of the plaintiff was attributable to customers’
incentives to give most or all of their business to the
defendant in order to qualify for the defendant’s con-
ditional price reductions. Thus, even if it were true
that respondents here did not “rely solely” on Eaton’s
prices (App. 32a), that would not distinguish the
conditional-rebate decisions of the other courts of ap-
peals.
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Second, and more fundamentally, the Third Cir-
cuit’s holding conflicts with the decisions of other
courts of appeals by purporting to disentangle
Eaton’s pricing practices from the supposedly non-
price terms and conditions of Eaton’s LTAs. See App.
32a. Other courts of appeals have correctly recog-
nized that low prices are analytically inseparable
from the conduct they incentivize. For example, in
NicSand, the Sixth Circuit explained that “[flrom the
perspective of a retailer, multi-year agreements
permit the retailer to insist that the supplier charge
lower prices.” 507 F.3d at 453. Similarly, the court
explained that the plaintiff could have, and should
have, competed for the same exclusive contracts that
it challenged by “match[ing] [the defendant’s] dis-
counts.” Id. at 454. In other words, for the Sixth
Circuit, multi-year terms and exclusivity incentiv-
ized by the offer of more attractive pricing were pric-
ing conduct; they could not be challenged so long as
prices were above cost.

Similarly, in Southeast Missouri Hospital, the
Eighth Circuit held that the price-cost test applied
despite plaintiff’s argument that the test was inap-
plicable because the plaintiff was challenging “sole-
source contracts.” 642 F.3d at 613. The court ex-
plained that “[t]he legal principles in Concord Boat
do apply in this case” because “share-based discounts
[were] the heart of the sole-source contracts.” Id. By
the same token, Eaton’s attractive prices were the
“heart” of its LTAs, and provided the incentive for
OEMs to enter into those agreements. Even the
panel majority recognized the fundamental linkage
between KEaton’s attractive prices and the other
terms of the LTAs, conceding that “Eaton’s post-
rebate prices were attractive to the OEMs, and
Eaton’s low prices may, in fact, have been an in-
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ducement for the OEMs to enter into the LTAs.”
App. 32a. Indeed, two OEMs signed LTAs with
Eaton only after respondents refused to lower their
prices (C.A. App. 640-41, 3049), and another empha-
sized that Eaton’s prices were more attractive than
respondents’ even without the conditional rebates
(C.A. App. 1294-96). The majority’s holding that at-
tractive prices are analytically distinct from the
OEM conduct and effects they incentivize (such as
enhanced sales volume, exclusivity, or advertising) is
thus internally inconsistent, as well as contrary to
the price-cost decisions of other courts of appeals.
See also linkLine, 555 U.S. at 450 (“[F]or antitrust
purposes, there is no reason to distinguish between
price and nonprice components of a transaction.”).

B. The Third Circuit’s Reliance On Cus-
tomer Concerns Also Conflicts With De-
cisions Of Other Courts Of Appeals

In holding that Eaton’s above-cost pricing did not
immunize it from liability for what it called “de facto
partial exclusive dealing,” the Third Circuit also re-
lied on speculation by two employees of a single OEM
(Volvo) regarding whether Eaton might reduce sup-
ply if Volvo failed to meet its purchase targets. Spe-
cifically, the court stated that customers believed
they “riskled] ... supply shortages” for failing to
meet Eaton’s targets (App. 33a-34a), and cited this
both as a reason for not applying the price-cost test
(id.) and as the justification for transforming Eaton’s
non-mandatory LTAs into so-called “de facto partial
exclusive dealing” agreements (App. 42a, 44a). The
majority did not contradict Judge Greenberg’s obser-
vation that this claim of OEM concern about possible
supply shortages was not based on any conduct or
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statement by Eaton, but solely on internal employee
speculation at Volvo. App. 155a-156a.

The majority’s reliance on customer concerns as
a basis for imposing antitrust liability on Eaton con-
flicts with decisions of other courts of appeals that
have refused to permit such concerns on the part of
customers or others to transform otherwise lawful
behavior into actionable anticompetitive conduct. In
Konik v. Champlain Valley Physicians Hospital Med-
ical Center, 733 F.2d 1007, 1015-16 (2d Cir. 1984),
for example, the Second Circuit held that a nonex-
clusive agreement was not transformed into an un-
lawful exclusive agreement simply because of an out-
side party’s “mental processes.” The Second Circuit
again refused to allow customer concerns to trans-
form otherwise permissible conduct into an antitrust
violation in United Air Lines, Inc. v. Austin Travel
Corp., 867 F.2d 737, 742 (2d Cir. 1989). There, the
counterclaim plaintiff challenged the defendant’s
contracts as “de facto exclusive dealing” even though
customers were “free to use any other” provider for
50% of their needs. Id. There was evidence that the
defendant’s customers were “reluctant” to deal with
competitors, but because that evidence was not based
on the defendant’s own “practices,” the court rejected
the claim of exclusivity and interpreted the contract
as nonexclusive in conformance with its express
terms. Id.

Similarly, in Omega Environmental, Inc. v.
Gilbarco, Inc., 127 F.3d 1157, 1164 (9th Cir. 1997),
the Ninth Circuit rejected the plaintiff's attempt to
rely on customer concerns as grounds for transform-
ing facially terminable agreements into unlawful ex-
clusive dealing arrangements. The defendant argued
that its agreements were not anticompetitive be-
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cause they were readily terminable. The plaintiff
countered that the termination rights were not effec-
tive in practice because customers feared to exercise
them because they were afraid to shift their business
to “an untested product with no reputation.” Id.; see
also id. at 1177 (Pregerson, J., dissenting). The
Ninth Circuit squarely rejected that argument, hold-
ing that customer concerns could not override the
agreements’ express termination rights. Id. at 1164
(majority opinion).

Finally, in Roland Machinery Co. v. Dresser In-
dustries, Inc., 749 F.2d 380, 392 (7th Cir. 1984), the
Seventh Circuit held that a facially nonexclusive
dealing agreement that did not “even hint[] at a re-
quirement of exclusive dealing” could not be trans-
formed into an exclusive dealing agreement merely
because the customer thought there was a “secret’
term” requiring exclusivity.

These cases stand for the principle that contrac-
tual terms preserving termination rights and dis-
claiming binding exclusivity cannot be nullified by
mere expressions of speculative concerns from cus-
tomers or others, at least in the absence of any
threats or equivalent communications from the de-
fendant that substantiate those concerns. That prin-
ciple and the cases applying it cannot be reconciled
with the Third Circuit’s holding that Eaton’s LTAs,
which did not obligate OEMs to purchase anything
and were readily terminable by them, could nonethe-
less be transformed into purportedly binding “de fac-
to partial exclusive dealing” arrangements based on
nothing more than speculative concerns by two Volvo
employees about a risk of supply shortages, without
any evidence that Eaton ever threatened or even
hinted at such an outcome. Exposing defendants to
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potential treble-damages liability based on specula-
tive internal expressions of concern by their custom-
ers makes a mockery of this Court’s insistence on
clear, predictable rules for antitrust liability. See in-
fra Part IL.A.

C. The Third Circuit’s Reliance On Cus-
tomer Demand For Eaton’s Products As
An Anticompetitive Factor Conflicts
With Decisions Of This Court And Other
Courts Of Appeals

The panel majority also pointed to Eaton’s “posi-
tion as a supplier of necessary products” as justifica-
tion for its refusal to apply the price-cost test. App.
32a; see also App. 34a. But this is an exception that
swallows the rule. Defendants in conditional-rebate
cases are inevitably successful companies that enjoy
a substantial customer following. Nothing in this
Court’s jurisprudence suggests that the price-cost
test is inapplicable to market-leading companies. If
that were a valid exception, the Court would not
have invoked the test in Weyerhaeuser and linkLine,
which involved “a monopolist” and a “monopsonist.”
App 27a n.11. The decisions of this Court and courts
of appeals demonstrate that the price-cost test is ap-
plicable to market leaders, which are virtually al-
ways “necessary” suppliers, because it is perfectly
lawful and procompetitive even for a dominant com-
pany to take advantage of demand for its products to
increase its sales.

For example, in Trinko, this Court explained that
“[t]he mere possession of monopoly power” is actually
“an important element of the free-market system”
because the opportunity to earn monopoly profits “at-
tracts ‘business acumen™ and “induces risk taking
that produces innovation and economic growth.” 540
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U.S. at 407. And one way to acquire such power is to
provide goods or services that “render [firms] unique-
ly suited to serve their customers.” Id.

Similarly, the Ninth Circuit has held that “a
competitor with a proven product and strong reputa-
tion is likely to enjoy success in the marketplace,”
but the court “reject[ed] the notion that this is anti-
competitive”; instead, “[i]t is the essence of competi-
tion.” Omega Envtl., 127 F.3d at 1164. The Second
Circuit has also explained that the fact that “con-
sumers may prefer” the defendant’s offerings due to
its “proven track record” is not an “impediment
to ... competition,” but is rather the “natural result
ofl] competition.” United States v. Waste Mgmt., Inc.,
743 F.2d 976, 984 (2d Cir. 1984).

Under these cases, continuing to compete vigor-
ously while being a supplier of desirable products is
the “essence” of competition, and generating custom-
er preference is the “natural result” of that competi-
tion. The panel majority’s decision, which penalizes
Eaton for its past success, cannot be reconciled with
those cases.

II. THE DECISION BELOW VIOLATES FUN-
DAMENTAL PRINCIPLES OF ANTITRUST
LAW

A. The Decision Below Conflicts With The
Equally Efficient Competitor Principle

This Court’s price-cost precedents rest ultimately
on the principle that it is both permissible and desir-
able for businesses to succeed on the basis of greater
efficiency and, accordingly, pricing-related conduct
that could not exclude an “equally efficient competi-
tor” is lawful even for monopolists. The Court ap-
plied this principle in Cargill, Inc. v. Monfort of Colo-
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rado, Inc., 479 U.S. 104, 114-15 (1986), an early
price-cost case that rejected a challenge to a merger
that would lead to increased price competition and
thus a reduction in the plaintiff’s profits. “To hold
that the antitrust laws protect competitors from the
loss of profits due to such price competition would, in
effect, render illegal any decision by a firm to cut
prices in order to increase market share. The anti-

trust laws require no such perverse result.” Id. at
116; see also Atl. Richfield, 495 U.S. at 338-41.

Similarly, Brooke Group explained that “the ex-
clusionary effect of prices above a relevant measure
of cost either reflects the lower cost structure of the
alleged predator, and so represents competition on
the merits, or is beyond the practical ability of a judi-
cial tribunal to control without courting intolerable
risks of chilling legitimate pricecutting.” 509 U.S. at
233. Thus, a more efficient competitor that uses its
efficiencies to compete on price and thereby “exclude”
its competitor is competing on the merits, which is
entirely lawful.

These cases reflect the principle that the anti-
trust laws are addressed to conduct that is “likely in
the circumstances to exclude” “an equally or more
efficient competitor.” Richard A. Posner, Antitrust
Law 194-95 (2d ed. 2001). The fact that a firm has
monopoly power does not mean that the law should
“prevent it from competing”; to the contrary, “prac-
tices that will exclude only less efficient firms” are
generally “not actionable, because we want to en-
courage efficiency.” Id. at 196; see Herbert Hoven-
kamp, Discounts and Exclusion, 2006 Utah L. Rev.
841, 844 (2006) (“One of the factors driving the pred-
atory pricing rule is that, as long as prices are above
the relevant measure of cost, the discounts cannot



28

exclude an equally efficient rival. The same is true
of single-product discounts.”).

The courts of appeals have enforced the equally
efficient competitor principle in their conditional-
rebate price-cost decisions. In Barry Wright, then-
Judge Breyer explained that above-cost prices do not
“have a tendency to exclude or eliminate equally effi-
cient competitors” because such competitors could
“permanently match [an above-cost] low price and
stay in business.” 724 F.2d at 232. Similarly, the
Ninth Circuit in PeaceHealth relied extensively on
the principle that the antitrust laws should only con-
demn practices that could exclude “equally efficient
rivals.” 515 F.3d at 900, 904, 906-09. The Eleventh
Circuit has also recognized that it is “not a function
of the antitrust laws” to require monopolists to “sup-
port artificially firms that cannot effectively compete
on their own.” Seagood Trading Corp. v. Jerrico,
Inc., 924 F.2d 1555, 1573 (11th Cir. 1991); see also
Morgan v. Ponder, 892 F.2d 1355, 1363 (8th Cir.
1989); LePage’s Inc. v. 3M, 324 F.3d 141, 177 (3d Cir.
2003) (Greenberg, J., dissenting, joined by Scirica
and Alito, JJ.) (rejecting argument that plaintiffs
should “not have to show that [the defendant’s]
package discounts could prevent an equally efficient
firm from matching or beating [them]”).

Because foreclosure of less-efficient rivals is the
inevitable consequence of competition on the merits,
the antitrust laws preclude recovery by a company
whose foreclosure is a consequence of its unwilling-
ness or inability to compete with the defendant’s
above-cost prices. Yet that is precisely what oc-
curred here. Because Eaton’s lower prices were al-
ways above its costs, an equally efficient competitor
could have matched or beaten Eaton’s prices to cap-
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ture additional sales. But respondents kept their
prices consistently higher than Eaton’s even in the
face of customer requests to reduce prices. App. 98a-
99a (Greenberg, J., dissenting). Their failure in the
marketplace is thus attributable to their failure to
make competitive bids to OEMs. By permitting re-
spondents to impose antitrust liability despite their
consistently higher prices, the Third Circuit reward-
ed respondents for their unwillingness or inability to
compete on the merits.

B. The Decision Below Creates A Glaring
But Amorphous Exception To The Price-
Cost Test, Flouting This Court’s Man-
date That Antitrust Rules Affecting
Pricing Practices Must Provide Clear
Guidance

1. Certiorari is also warranted because the Third
Circuit’s decision deprives businesses of the clarity
and “predictability” that antitrust rules should pro-
vide, particularly when, as here, they affect pricing
practices. App. 123a (Greenberg, J., dissenting). As
Judge Greenberg correctly explained, the majority’s
decision creates “no ... clear rule” for companies to
follow. App. 186a. Instead, it creates an easily ex-
ploited, but amorphous and unpredictable, exception
to the price-cost test “safe harbor.” [linkLine, 555
U.S. at 453. Unless overturned, it will allow disap-
pointed rivals and class action plaintiffs’ lawyers to
impose, through artful pleading, the massive bur-
dens of modern antitrust litigation and the risk of
treble damages liability for procompetitive conduct
that benefits consumers by lowering prices.

This Court has “repeatedly emphasized the im-
portance of clear rules in antitrust law.” [linkLine,
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555 U.S. at 452. This compelling need is motivated
by at least two distinct concerns.

First, absent clear rules like the price-cost test,
“firms that seek to avoid ... liability will have no
safe harbor for their pricing practices.” linkLine, 555
U.S. at 453. A safe harbor is essential in the pricing
context because, without it, “aggressive price compe-
tition” would be “chillled]” as “[flirms might raise
their retail prices or refrain from aggressive price
competition to avoid potential antitrust liability.” Id.
at 451, 452. The linkLine Court quoted with approv-
al then-Judge Breyer’s articulation of this principle
in Town of Concord v. Boston Edison Co., 915 F.2d
17, 22 (1st Cir. 1990), which explained that antitrust
rules “must be clear enough for lawyers to explain
them to clients.” The First Circuit similarly ex-
plained in Barry Wright (also written by then-Judge
Breyer) that when antitrust rules touch on price-
reducing behavior, they must avoid ambiguities that
discourage price cutting. That is because “the conse-
quence of a mistake here is not simply to force a firm
to forego legitimate business activity it wishes to
pursue; rather, it is to penalize a procompetitive
price cut, perhaps the most desirable activity (from
an antitrust perspective) that can take place.” 724
F.2d at 235.

Second, “institutional concerns [of the judiciary]
counsel against recognition” of pricing-based anti-
trust claims that do not entail below-cost pricing
(like the “price-squeeze” claim at issue in linkLine)
because “[clourts are ill suited ‘to act as central
planners, identifying the proper price, quantity, and
other terms of dealing.” 555 U.S. at 452 (quoting
Trinko, 540 U.S. at 408).
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The need for clear rules was also recognized by
the bipartisan Antitrust Modernization Commission
(“AMC”), which was created and commissioned by
Congress to study possible improvements to the anti-
trust laws. AMC, Report and Recommendations
(2007). The AMC specifically stated that monopoli-
zation laws “should be clear and predictable in appli-
cation,” and that the “lack of clear standards” (espe-
cially in areas such as conditional price-cutting con-
duct) “may discourage conduct that is procompeti-
tive.” Id. at 82-83, 88.

The Third Circuit’s decision fails to provide the
clear rule that this Court’s teachings require. Under
the decision below, virtually any conditional rebate
designed to attract more business (and thereby deny
the same business to a rival) can be attacked without
regard to the price-cost test as long as the plaintiff
does not allege that the discounted prices themselves
were the “clearly predominant mechanism” of exclu-
sion. App. 32a. A successful business cannot know
in advance whether a conditional offer to lower pric-
es constitutes lawful price competition or will instead
expose the company to treble-damages liability. Any
conditional rebate by a leading company can be al-
leged to fall within the Third Circuit’s ill-defined
test.

The lack of a clear rule is exacerbated by the ma-
jority’s reliance on mere customer concerns to trans-
form non-mandatory contracts into effectively man-
datory contracts. See Part 1.B., supra. Under the
majority’s holding, there is no way for a leading com-
pany to engage in conditional discounting without
running the risk that discovery will later reveal some
passing speculation by some customer about possible
consequences of failing to meet purchase targets.
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Antitrust rules are anything but clear and predicta-
ble if liability may turn on such speculations, of
which the defendant may not even be aware.

The majority decision thus conflicts with this
Court’s repeated admonitions that antitrust rules af-
fecting pricing practices must be clear and predicta-
ble, because it bases liability for conditional-rebate
agreements on unpredictable recharacterizations of
pricing practices and unknowable speculations of
third parties. This Court should grant certiorari to
address that conflict and resolve the confusion creat-
ed by the Third Circuit’s amorphous and unpredicta-
ble rule.

2. Certiorari is also necessary because the deci-
sion below creates a road map for plaintiffs to evade
Brooke Group and its progeny and impose liability
for conduct that would have been clearly lawful un-
der the price-cost test. A rival that is unwilling or
unable to compete on price is now able to sue a price-
cutter and claim unlawful foreclosure from the mar-
ket. Although the Third Circuit recognized the broad
judicial consensus that the “condition[ing] [of] dis-
counts or rebates on the customer’s purchasing of a
specified volume or a specified percentage of its re-
quirements from the seller” is subject to a price-cost
test (App. 28a), it transformed the conditions at-
tached to the discount into nonprice conduct that
eviscerates the rule, even where, as here, the attrac-
tiveness of the defendant’s prices is the incentive for
agreeing to the purchase targets and other condi-
tions expressed in the agreements.

This Court has at least twice previously rejected
plaintiffs’ attempts to create such exceptions to the
price-cost test by recharacterizing pricing conduct in
the manner in which the Third Circuit did here.
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Most recently, in Weyerhaeuser, the plaintiff at-
tempted to avoid application of the Brooke Group
price-cost test by characterizing the case as involving
“a multi-pronged plan” whose “primary components
were competitor acquisitions, exclusive supply
agreements and exclusionary bidding practices.”
Brief for Respondent, Weyerhaeuser, 549 U.S. 312
(No. 05-381), 2006 WL 2950594, at *1. According to
the plaintiff in that case, “Purchasing Conduct Was
Only Part of a Complex Monopolization Scheme.” Id.
at *7. The plaintiff sought to distinguish “Brooke
Group las] involv[ing] only a pricing claim,” in con-
trast to their case, which supposedly presented a
“combination of pricing and non-pricing conduct.” Id.
at *44. But in a unanimous opinion, this Court held
that the price-cost test nevertheless governed. 549
U.S. at 326.

In linkLine, the plaintiff sought to characterize
the pricing conduct at issue as an attempt to “raise
competitors’ costs” (5655 U.S. at 449), and amici
claimed that the defendant’s conduct “impair[ed]
nonprice competition and innovation in the down-
stream market” (id. at 455). The Court rejected the
asserted “need to endorse a new theory of liability to
prevent [competitive] harm,” however, and instead
applied the price-cost test (id.).

Many price-cost decisions of this Court and the
courts of appeals would have been decided differently
under the Third Circuit’s approach, because the
price-cost test would have been deemed inapposite.
For example, the price-cost test would not have ap-
plied in Weyerhaeuser because the plaintiff was chal-
lenging the allegedly non-pricing aspects that it re-
lied upon in this Court. The price-cost test would not
have applied in NicSand because the plaintiff was
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challenging the defendant’s conduct in entering into
exclusive arrangements that completely foreclosed
the plaintiff’s access to retailer’s shelves. 507 F.3d at
451, 453. The price-cost test would not have applied
in Concord Boat because the case involved high pur-
chase targets, multi-year agreements, and a defend-
ant with “75% market share.” 207 F.3d at 1044.

Certiorari is therefore necessary to prevent the
Third Circuit’s amorphous exception from swallow-
ing the Brooke Group rule.

ITI. THIS CASE RAISES IMPORTANT AND RE-
CURRING ISSUES THAT REQUIRE RESO-
LUTION BY THIS COURT

This case raises recurring issues of substantial
importance to the Nation’s economy. As this Court’s
opinions demonstrate, price-cutting is the “very con-
duct the antitrust laws are designed to protect.”
linkLine, 555 U.S. at 451 (quoting Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 594
(1986)). And as the breadth and variety of the price-
cost cases discussed above illustrate, conditional-
rebate agreements are prevalent in many major in-
dustries. As Judge Greenberg recognized in dissent,
“[d]iscounts of all varieties, whether tied to the pur-
chase of multiple products, exclusivity, volume, or
market-share, are ubiquitous in our society.” App.
185a.

Every sale by a supplier entails the implicit con-
dition that the purchaser will not satisfy that portion
of its needs by buying from the supplier’s rivals.
“Discounts are the age-old way that merchants in-
duce customers to purchase from them and not from
someone else or to purchase more than they other-
wise would.” Hovenkamp, Discounts and Exclusion,
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2006 Utah L. Rev. at 843. And the decisions of this
Court and other courts show the ubiquity of condi-
tional price-cutting. In Brooke Group itself, the
plaintiff, defendant, and other market participants
used both low “list price[s]” and “volume rebates” as
“an incentive to spur orders”; the defendant, in par-
ticular, offered “special rebates for orders of very
substantial size.” 509 U.S. at 214-15. In NicSand,
the defendant gave up-front cash payments in ex-
change for retailers’ agreements to carry only the de-
fendant’s products. 507 F.3d at 448. And in Peace-
Health, the defendant offered discounts to customers
who made the defendant the sole provider of a bun-
dle of services. 515 F.3d at 892.

Antitrust decisions in the price-cutting area are
particularly important because of the signals they
send to the economy as a whole. In linkLine, this
Court explained that the price-cost test was designed
“[tlo avoid chilling aggressive price competition.”
555 U.S. at 451. In Brooke Group this Court stated
that any alternative to the price-cost test “courtls]
intolerable risks of chilling legitimate price cutting.”
509 U.S. at 223. The First Circuit in Barry Wright
similarly recognized that, absent a price-cost test,
there would be no “lack [of] plaintiffs willing to make
the effort” to challenge their rivals’ price cuts, and as
a consequence other firms would “hesitate” when
“considering procompetitive price-cutting tactics.”
724 F.2d at 235.

For these reasons, the majority opinion in this
case will impose a “cost to the economy as a whole.”
App. 185a (Greenberg, J., dissenting). The majority’s
holding creates no “clear rule” to govern the “ubiqui-
tous” practice of conditional-rebate agreements.
App. 185a-186a. Under the majority’s approach,
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“corporate counsel presented with a firm’s business
plan” that involves “a dominant supplier that seeks
to expand sales through a discount program” will be
unable to advise management whether “the plan is
lawful under the Sherman and Clayton Acts.” Id. at
186a. “The sad truth is that the counsel only will be
able to tell management that it will have to take a
chance in the courtroom casino at some then uncer-
tain future date to find out.” Id. Thus, even aside
from the numerous circuit conflicts created by the
Third Circuit’s decision, certiorari is warranted to
clarify the legal standards governing antitrust liabil-
ity for the ubiquitous practice of conditional rebates.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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