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QUESTIONS PRESENTED 
 

Petitioner is currently serving a life sentence on 
conviction of rape.  Petitioner notes that the 
Constitutional rights called into question below are 
applicable to the states by virtue of the Fourteenth 
Amendment.  
 
1.  Did the federal courts below correctly decide to 
exclude Petitioner’s evidence provided in support of 
the factual basis of his claim that ineffective 
assistance of counsel violated his Sixth Amendment 
rights during his state trial? 
 
2.  Does Ohio law operate to establish a right to 
assistance of counsel in post-conviction proceedings, 
as well as a right to effective assistance of counsel 
through the Sixth Amendment?  Or does Ohio law 
operate to excuse procedural defaults bringing a 
substantive claim of ineffective assistance of counsel 
in an initial-review collateral proceeding where there 
was either no counsel or ineffective counsel? 
 
3.  Did the federal courts below correctly decide that 
sufficient evidence supports Petitioner’s conviction 
for rape as required by due process guaranteed by 
the Fifth Amendment?  

 
 
 
 
 
 



 ii 

TABLE OF CONTENTS 
 

QUESTIONS PRESENTED    i 
 
TABLE OF CONTENTS     ii 
 
TABLE OF AUTHORITIES              iv 
 
CITATIONS OF THE OPINIONS BELOW  1 
 
JURISDICTION                                                           1 
 
CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED                                          2 
 
STATEMENT OF THE CASE                                     5 
 A.  Investigation and Interrogation                    7 
 B.  Trial                                                               11     
 C.  Direct Appeal                                                13 
 D.  Post-conviction Proceedings                        13 
 E.  Habeas Corpus                                             14 
HOW THE ISSUES WERE DECIDED BELOW      15 
 United States District Court 
 F.  Report and Recommendation                       15 
 G.  Opinion and Order                                       26 
 United States Court of Appeals 
 H.  Sixth Circuit Order                                      27 
 
REASONS FOR GRANTING THE WRIT                29 
 I.  Claim One: The District Court  
 unreasonably  applied 28 U.S.C. § 2254(e)(2)  



 iii 

 to Petitioner’s  claim of ineffective assistance  
 of counsel at the trial level.                               29 
 J.  Claim Two: Ohio law operates to provide 
 Petitioner relief from the ineffective  
 assistance of counsel that he received in  
 post-conviction proceedings.                              34 
 K.  Claim Three: Petitioner’s conviction is  
 supported by insufficient evidence.                   38 
 
CONCLUSION                                                           40 
 
APPENDIX              1A 
  
 SIXTH CIRCUIT ORDERS 
 Appendix A (Order) (August 23, 2012)             1A 
  
 DISTRICT COURT OPINIONS, ORDERS,  
 AND JUDGMENTS 
 Appendix B (Opinion and Order) (November 
 2, 2011)              7A 
 Appendix C (Report and Recommendation) 
 (October 21, 2010)            9A 
 
 ADDITIONAL MATERIALS 
 Appendix D (Affidavit of Dr. Fulero)  
 entered as Exhibit 29, Doc. #11-3 before  
 the District Court                                        39A 
 Appendix E (Affidavit of Bogan) entered 
 as Exhibit 28, Doc. #11-2 before the  
 District Court           52A 
 Appendix F (Email from Public Defender) 



 iv 

 entered as Exhibit xx, Doc. #11-4 before  
 the District Court          54A 
 
 STATUTORY MATERIALS 
 Ohio Revised Code § 2953.21                          55A  
 

TABLE OF AUTHORITIES 
 

FEDERAL CASES: 
 
Supreme Court Cases 
 
California v. Trombetta, 467 U.S. 479 (1984)           33 
 
Coleman v. Thompson, 501 U.S. 722 (1991)             36 
 
Crane v. Kentucky, 476 U.S. 683 (1986)              33, 34 
 
Cullen v. Pinholster, 131 S. Ct. 1388 (2011)             28 
 
Holland v. Jackson, 542 U.S. 649 (2004)          passim 
 
Jackson v. Virginia, 443 U.S. 307 (1979) . . . 
                      17, 18, 27, 38, 39 
 
Martinez v. Ryan. 132 S. Ct. 1309 (2012)     35, 36, 37 
 
McMann v. Richardson, 397 U.S. 759 (1970)           22 
 
Pennslyvania v. Finley, 481 U.S. 555 (1987) . . .   
                                                                   26, 27, 29, 35 



 v 

 
Strickland v. Washington, 466 U.S.668 (1984) . . . 
             22, 23, 28, 33, 34 
 
Williams v. Taylor, 529 U.S. 420 (2000) . . .     
                      24, 25, 30, 31, 32 
 
U.S. Court of Appeals Cases 
 
Blackburn v. Foltz, 828 F.2d 1177 (6th Cir. 1987)   22 
 
Brown v. Konteh, 567 F.3d 191 (6th Cir. 2009)        28 
 
Greer v. Mitchell, 264 F.3d 663 (6th Cir. 2001)  25, 31 
 
Hammond v. Warden Mansfield Corr. Inst.¸  
No. 11-4402 (6th Cir. Aug. 23, 2012)         1, 15, 27, 28 
 
U.S. District Court Cases 
 
Hammond v. Sheets, No. 2:09-CV-202,  
2011 U.S. Dist. LEXIS 126822  
(S.D. Ohio Nov. 2, 2011)                             1, 15, 26, 27 
 
Hammond v. Sheets, No. 2:09-CV-202,  
2010 U.S. Dist. LEXIS 112216  
(S.D. Ohio Oct. 21, 2010)                                    passim 
 
Jackson v. Anderson, 141 F.Supp.2d 811  
(N.D. Ohio 2001)                                                   25, 31 
 



 vi 

STATE CASES: 
 
State v. Jenks, 61 Ohio St.3d 259 (1991)                  19 
 
State v. Hammond, No. 07AP-205, 2007 Ohio 5921 
(Ohio App. 10th Dist. Nov. 6, 2007)                      6, 18 
 
STATUTES: 
 
U.S. CONST. amend. V                                          2, 38 
 
U.S. CONST. amend. VI                            2, 22, 29, 34 
 
U.S. CONST. amend. XIV                                      3, 38 
 
28 U.S.C. § 1254                                                           1 
 
28 U.S.C. § 2254                                                 passim 
 
Ohio Rev. Code Ann. § 120.16(D)                          5, 37 
 
Ohio Rev. Code Ann. § 2907.01(A)                            19 
 
Ohio Rev. Code Ann. § 2907.02                           18, 20 
 
Ohio Rev. Code Ann. § 2953.21                       5, 25, 34 
 
 



 1 

 Petitioner Joseph Hammond asks that this 
Court issue a writ of certiorari to review the 
judgment of the United States Court of Appeals for 
the Sixth Circuit. 

 
CITATIONS TO THE OPINIONS BELOW 

 
 The decision of the United States Court of 
Appeals for the Sixth Circuit is attached to this 
petition at Appendix A (this order denying the 
certificate of appealability has not been reported). 
The United States District Court for the Southern 
District of Ohio’s Order, Hammond v. Sheets, No. 
2:09-CV-202, 2011 U.S. Dist. LEXIS 126822 (S.D. 
Ohio Nov. 2, 2011), and Report and 
Recommendations, Hammond v. Sheets, No. 2:09-CV-
202, 2010 U.S. Dist. LEXIS 112216 (S.D. Ohio Oct. 
21, 2010), are attached at Appendix B and C, 
respectively.   
 

JURISDICTION 
 

 The United States Court of Appeals for the 
Sixth Circuit issued its order on August 23, 2012.  
This Court’s jurisdiction is timely invoked pursuant 
to 28 U.S.C. § 1254 based on the assertions below 
and in this petition that Petitioner has been deprived 
of rights secured by the United States Constitution. 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 
1.  This case involves the Fifth Amendment to the 
United States Constitution, which provides that: 
 
 No person shall be held to answer for a 

capital, or otherwise infamous crime, 
unless on a presentment or indictment of a 
grand jury, except in cases arising in the 
land or naval forces, or in the militia, when 
in actual service in time of war or public 
danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy 
of life or limb; nor shall be compelled in any 
criminal case to be a witness against 
himself, nor be deprived of life, liberty, or 
property, without due process of law; nor 
shall private property be taken for public 
use, without just compensation. 

 
2.  This case involves the Sixth Amendment to the 
United States Constitution, which provides that: 
 
 In all criminal prosecutions, the accused 

shall enjoy the right to a speedy and public 
trial, by an impartial jury of the state and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be 
informed of the nature and cause of the 
accusation; to be confronted with the 
witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, 
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and to have the assistance of counsel for 
his defense. 

 
3.  This case involves Section 1 of the Fourteenth 
Amendment to the United States Constitution, which 
provides that: 
 
 All persons born or naturalized in the 

United States, and subject to the 
jurisdiction thereof, are citizens of the 
United States and of the state wherein they 
reside. No state shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any state deprive any person of 
life, liberty, or property, without due 
process of law; nor deny to any person 
within its jurisdiction the equal protection 
of the laws. 

 
4.  This case involves Section 2254 of Title 28 of the 
United States Code, as amended by the 
Antiterrorism and Effective Death Penalty Act of 
1996 (AEDPA), which reads in relevant part: 
 
 (d) An application for a writ of habeas 

corpus on behalf of a person in custody 
pursuant to the judgment of a State court 
shall not be granted with respect to any 
claim that was adjudicated on the merits in 
State court proceedings unless the 
adjudication of the claim—  
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 (1) resulted in a decision that was contrary 
to, or involved an unreasonable application 
of, clearly established Federal law, as 
determined by the Supreme Court of the 
United States; or  

 (2) resulted in a decision that was based on 
an unreasonable determination of the facts 
in light of the evidence presented in the 
State court proceeding.  

  
 (e)  
 (1) In a proceeding instituted by an 

application for a writ of habeas corpus by a 
person in custody pursuant to the 
judgment of a State court, a determination 
of a factual issue made by a State court 
shall be presumed to be correct. The 
applicant shall have the burden of 
rebutting the presumption of correctness by 
clear and convincing evidence.  

 (2) If the applicant has failed to develop the 
factual basis of a claim in State court 
proceedings, the court shall not hold an 
evidentiary hearing on the claim unless the 
applicant shows that—  

 (A) the claim relies on—  
 (i) a new rule of constitutional law, made 

retroactive to cases on collateral review by 
the Supreme Court, that was previously 
unavailable; or  

 (ii) a factual predicate that could not have 
been previously discovered through the 
exercise of due diligence; and  
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 (B) the facts underlying the claim would be 
sufficient to establish by clear and 
convincing evidence that but for 
constitutional error, no reasonable fact 
finder would have found the applicant 
guilty of the underlying offense.  

  
 * * * 
 
 (i) The ineffectiveness or incompetence of 

counsel during Federal or State collateral 
post-conviction proceedings shall not be a 
ground for relief in a proceeding arising 
under section 2254.  

 
5.  This case involves Section 120.16(D) of the Ohio 
Revised Code, which provides that: 
 
 The county public defender shall not be 

required to prosecute any appeal, 
postconviction remedy, or other proceeding, 
unless the county public defender is first 
satisfied there is arguable merit to the 
proceeding. 

 
6.  This case also involves Section 2953.21 of the 
Ohio Revised Code, which is quoted in it’s entirety in 
the Appendix. See Appendix G, App at 55A. 
 

STATEMENT OF THE CASE 
 

 Petitioner was investigated by law 
enforcement pursuant to allegations that he engaged 
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in sexual intercourse with a five year old relative, 
R.F. He willingly participated in the investigation, 
and ultimately confessed, first by a written 
statement that was then audio-taped by the 
interrogating officer. 
 At trial, Petitioner was convicted of rape, an 
offense that carries a mandatory life sentence in 
Ohio when the alleged victim is under the age of ten 
years. Petitioner’s conviction was based on his 
confession, which he recanted at trial, and the 
testimony of R.F.   
 Pending and during trial, Petitioner 
maintained that the confession was false and told his 
attorney that there was a possible psychological and 
behavioral explanation. He demanded an expert 
witness to evaluate his claim. However, his attorney 
refused, failed to develop the defense at trial, and 
presented no evidence to support his client’s claim of 
false confession.   
 On appeal, Petitioner has maintained his 
defense of false confession. Seeking habeas corpus 
relief, he provided the federal district court with 
evidence supporting his claim. He further averred 
that his prior attorneys’ failure to investigate or 
develop the claim with evidentiary support amounted 
to ineffective assistance of counsel.  
 The United States District Court for the 
Southern District of Ohio reproduced the Ohio Tenth 
District Court of Appeals summary of the facts and 
procedural history in this case. App. at 10A (See 
State v. Hammond, No. 07AP-205, 2007 Ohio 5921 
(Ohio App. 10th Dist. Nov. 6, 2007)). Much of the 
factual summary will be incorporated below, except 
where Petitioner takes care to note that the record is 
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being expanded by additional sources, particularly 
including the additional evidence that was provided 
to the District Court to support the petition for writ 
of habeas relief, and the United States Sixth Circuit 
Court of Appeals, in his Petition for Certificate of 
Appealability.    
   
A.  Investigation and Interrogation 
   
 Detective Kevin Foos from the Franklin 
County Sheriff’s Office handled the investigation, 
which consisted of interviewing Petitioner on July 
12, 2006. App. at 11A. R.F., Petitioner’s cousin, had 
stayed with Petitioner, his wife and their two 
children at their home, prior to a family reunion. Id. 
at 10A. Foos questioned Petitioner about what R.F. 
had said about the day of the reunion. Id. at 14A.     
Foos testified that he first reviewed a constitutional 
waiver form with Petitioner, made sure that he 
understood it and his waiver to his right to an 
attorney, and proceeded without encouraging, 
threatening or coercing him anyway. Id. at 11A. 
 Foos first secured a written statement from 
Petitioner admitting that he had showered R.F., in a 
hurry, despite thinking his wife should have done it, 
and apologizing for anything that may have been 
misconstrued as inappropriate. Id. at 11-12A. Foos 
then asked Petitioner to expound on the statement, 
which led Petitioner to make a second written 
statement that he would immediately thereafter read 
at the request of Foos into an audio-taped recording. 
Id. at 12A. Petitioner eventually confessed to having 
sex with R.F. in his bedroom before giving her a 
shower. Id. at 12A.  During the taping, Petitioner 
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specifically stated that he had “sexual intercourse 
with [R.F.] on the air mattress,” and stated that, 
“while she was laying on the air mattress, I took and 
lifted up the leg of my shorts and proceeded to enter 
my penis into her vagina.”  [Petitioner] stated that 
his penis “barely went in.” . . . And when asked how 
many times he though he put his penis into her, 
[Petitioner] responded as follows: “I don’t know, two 
or three.  Maybe three or four, but then I realized 
what I was doing, and I stopped.”   
Id. at 13-14A. 
 Dr. Solomon Fulero, a licensed psychologist 
and attorney, examined the record at the request of 
Petitioner’s habeas corpus attorney. Id. at 40-42A.  
Specifically, he examined transcripts of all of the 
trial testimony and the audio-taped statement 
Petitioner made to law enforcement, the original 
discovery documents, including findings from a rape 
kit, a social worker’s statement, Petitioner’s first 
statement that no rape occurred, and an evaluation 
report stating that a genital exam was normal. Id. at 
42A.   
 Regarding the investigation, Dr. Fulero noted 
that not much had been performed in the three days 
between the alleged rape and Petitioner’s arrest. Id. 
at 44A. Besides speaking with R.F. and reviewing 
the caseworker’s notes from her hospital 
examination, no other potential witnesses were 
interviewed and no physical evidence of any kind 
was collected. Id. at 44-45A.                
 With regard to the interrogation, Dr. Fulero 
“concluded that there are several factors present that 
raise serious questions about the reliability of 
[Petitioner’s confession].” Id. at 42A. Dr. Fulero 
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noted that “[f]alse confessions have been shown to be 
present in a significant number of actual cases of 
wrongful conviction.” Id. at 43A. Based on his review 
of recent “empirical studies conducted about factors 
in an interrogation that tend to lead people to confess 
to crimes that they did not commit” he identified the 
following as problematic in this case:  
 1) the lengthy period of time – some 4 hours 

– that [Petitioner] was subject to 
interrogation; 2) [Petitioner]’s condition at 
the time of the written and audiotaped 
confession – i.e. he had only slept for a few 
hours before the interrogation began as he 
worked nights at Kroger, had not eaten, and 
was highly concerned about his pregnant 
wife; 3) the fact that [Petitioner] had a 
medical history of head trauma, a behavioral 
history of low tolerance to prolonged conflict 
and debasement, was shown the case file by 
Detective Foos; 4) the synergistic effect of all 
of the factors being present at the same time; 
5) his statement that he was overly 
concerned about his wife and unborn child, 
which was written into the second statement 
during the interrogation, and 6) the fact that 
specific information contained in the second 
statement to police does not comport with 
the actual testimony of the alleged victim at 
trial 

Id.   
 Petitioner’s grandmother, Emma Bogan, 
provided an affidavit elaborating on several of the 
factors above, noting multiple incidents of head 
trauma in Petitioner’s childhood with persistent 
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symptoms, including seizures. Id. at 52-53A. Perhaps 
more tellingly, Bogan documented a history of 
Petitioner being physically abused and a propensity 
to “confess to things he didn’t do because he didn’t 
want his 2 younger brothers to get whipped like he 
had been beaten in the past.” Id. 
 Dr. Fulero pointed out that “Foos correctly 
admits that the videotaping of interrogations for a 
jury is the gold standard. Further, Foos admits that 
he had the equipment present but simply chose not 
to use it. Put simply, [Petitioner]’s entire 
interrogation should have been videotaped, but was 
not.” Id. at 46A. Dr. Fulero unequivocally explains 
that police are taught a number of interrogation 
techniques that are designed to elicit confessions, but 
that some of those techniques disproportionately 
increase the risk of false confession. Id. at 45A. All of 
which can be explained by an expert witness, 
however, “[w]ithout taping of the interrogation […] it 
is impossible to see the techniques being used.” Id. at 
45-46A.   
 Dr. Fulero noted that Petitioner was initially 
led to believe he was just helping the investigation. 
Id. at 48-49A. He opined that Petitioner was then led 
to believe that confessing would be easier than 
denying the charges. Id. He could not foreclose the 
possibility that Petitioner’s particular 
vulnerabilities, combined with the possible 
techniques that may have been used, would have led 
to Petitioner being overwhelmed into making a false 
confession. Id. at 47-49A. Dr. Fulero concluded that 
“[i]t is important to note that [Petitioner]’s confession 
was the major, if not the only, evidence of rape 
presented at the trial.” Id. at 49A. 
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B. Trial 
 
 R.F. was allowed to testify during the trial 
following a competency hearing. Id. at 10A. She 
testified about what happened on the bedroom floor 
prior to Petitioner giving her a shower “as follows: 
‘[h]e put his pee pee on mine,’ and indicated that it 
hurt.”  Id. at 11A. “She testified further that she 
knew her ‘pee pee’ was her vagina and that 
[Petitioner]’s ‘pee pee’ was his penis.” Id. 
 The prosecution admitted and presented to the 
jury both the written confession and recorded 
confession made by Petitioner. Id. at 14A. With his 
in-court testimony, Petitioner did not dispute having 
made either, but he recanted the veracity of the 
statements he made in them. Id. The lower courts 
documented this portion of the trial: 
 Thereafter, [Petitioner] was asked why he 

confessed to raping R.F. when he was now 
indicating that the event did not occur. 
[Petitioner] stated as follows: 
“Unfortunately, it seemed like the right 
thing to do at the time. * * * Maybe I’m not 
describing it properly, but having not been in 
trouble with the law before, I did not know 
what to do in that situation.” […] Thereafter, 
the following exchange took place between 
counsel and [Petitioner]: 

 
 [Counsel] Let me ask it another way.  Did 

you, in fact, pull out your penis and insert it 
into [R.F.]’s vagina two or three or four 
occasions as you indicated to the 
investigator? 
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 [Petitioner] No sir, I did not.  When he asked 

me the question I don’t know if-well, when 
we heard the tape I didn’t hear it.  I actually 
told him I did not know, and then I just 
blurted out a number. 

 
 [Counsel] Well the question is did you, in fact 

have sexual intercourse with this child? 
 
 [Petitioner] No, sir. 
 
 [Counsel] And that brings up the next 

question.  Why in the world would you admit 
to having sex with this child in writing and 
on that tape if it didn’t happen? 

 
 [Petitioner] For a couple of reasons.  The first 

because again, not having been in trouble of 
any kind, I had no idea what was going on, 
what was expected of me, what I was to say, 
and then when I was in the investigating 
room and was being questioned around the 
same time that I was writing the statement I 
actually did have the case file there and it 
was shown to me, and that is, in fact, where 
I got these facts from. 

Id. at 14-16A.   
 The jury found Petitioner guilty of rape and 
the trial court imposed a life sentence, finding him to 
be an aggravated sexual offender. Id. at 16A. 
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C.  Direct Appeal 
 
 Petitioner filed a timely appeal, alleging that 
his conviction was both not supported by sufficient 
evidence and against the manifest weight of the 
evidence. Id. The appellate court affirmed the trial 
court judgment, on November 6, 2007, and the Ohio 
Supreme Court dismissed Petitioner’s final direct 
appeal on March 12, 2008. Id. at 16-17A. 
 
D.  Post-Conviction Proceeding 
 
 During the pendency of the direct appeal, 
Petitioner filed a petition for post-conviction relief, 
allowed by Ohio law: 
 wherein he alleged ineffective assistance of 

counsel.  [Petitioner] claimed that he asked 
his counsel at trial to obtain an expert to 
investigate the issue of whether his medical 
history, including the history of head 
trauma, resulted in him having some type of 
psychological or behavioral impairment that 
rendered him prone to falsely confess.  In 
connection with this post-conviction petition, 
defendant filed motions for appointment of 
counsel and expert assistance. 

Id. at 17A.   
 Petitioner’s claim was particularly 
undermined by the fact that his post-conviction 
counsel “did not submit any evidentiary material to 
support it.” Id. at 29A.  Petitioner asserted that the 
“absence of such evidence would be remedied with 
the assistance of a psychologist.” Id. However, the 
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court determined that he was “not entitled to funding 
for an expert to assist him in developing his claim in 
the post-conviction proceeding.” Id. at 29-30A.    
 In fact, all of Petitioner’s post-hearing 
requests were denied by the trial court. Id. at 17A. 
 Petitioner’s neglect to support the petition is 
significant in that it can arguably be attributed to 
the counsel that belatedly withdrew and filed the 
petition for post-conviction relief, Melissa 
Prendergast of the Office of the Ohio Public 
Defender. Id. at 54-55A. Prendergast waited until 
just short of the deadline to file Petitioner’s post-
conviction petition for relief and a hearing without 
attaching any evidentiary support. Id.  While 
Petitioner was in prison and merely seven days 
before the deadline, Prendergast notified his wife 
that she would help file a pro se petition to preserve 
the deadline, but would not be the counsel of record. 
Id.   
 Petitioner then appealed the trial court’s 
decision, asserting that the court erred in denying 
his request to provide him with expert assistance 
and in dismissing his petition without first holding 
an evidentiary hearing. Id. at 17-18A [emphasis 
added]. On September 4, 2008, the appellate court 
affirmed the trial court’s resolution of the post-
conviction appeals and the Ohio Supreme Court 
denied review on February 4, 2008. Id. at 18A. 
 
E.  Habeas Corpus 
 
 On March 16, 2009, Petitioner filed a petition 
for a writ of habeas corpus, under authority of 28 
U.S.C. § 2254. Id. Among the grounds for appeal, 
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Petitioner alleged a violation of his rights under the 
Constitution of the United States. Id. at 18A. Among 
the alleged errors were claims of ineffective 
assistance of counsel and insufficiency of evidence.  
Id. at 18-19A.  
 On October 21, 2010, the United States 
District Court for the Southern District of Ohio 
recommended that the claims be dismissed. Id. at 
9A, 38A. 
 Petitioner objected asserting “that he was 
denied the effective assistance of counsel at trial and 
in post conviction proceedings” and that the evidence 
was not sufficient to sustain his conviction. Id. at 8A.  
On November 2, 2011, the District Court ordered 
that the action be dismissed. Id. at 7-9A.  
 Petitioner then appealed to United States 
Court of Appeals for the Sixth Circuit, moving the 
court to issue a Certificate of Appealability (COA). 
Id. at 1A. Petitioner sought the COA based on “his 
insufficiency-of-the-evidence claim and two claims 
based on ineffective assistance of counsel.” Id. at 2A.  
The Sixth Circuit denied the COA on August 23, 
2012. Id. at 1A, 7A.    
   

HOW THE ISSUES WERE DECIDED BELOW 
 

United States District Court 
 
F.  Report and Recommendation 
 
 The Magistrate Judge for the United States 
District Court for the Southern District of Ohio 
Eastern Division issued a Report and 
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Recommendation that proposed the dismissal of the 
following claims of Petitioner which have been 
subsequently preserved on appeal: 
 1.  Ineffective assistance of counsel: Trial 

counsel failed to hire an expert to evaluate 
Hammond for medical or behavioral history 
to collaborate his defense of false/coerced 
confession. 

 
 2. Insufficiency of evidence: Neither medical 

nor [R.F.]’s testimony was sufficient to 
convict [Petitioner] of rape. [R.F.] testified to 
facts inconsistent with penetration which is 
a necessary element of rape. No medical 
evidence supported a finding of penetration 
by a large grown man into a 5 year old girl.  
In [Petitioner]’s first out of court statement, 
[he] stated that he merely showered his 
cousins and apologized for anything 
[inappropriate]. Therefore the evidence 
[proffered] was insufficient to support a 
conviction for rape. 

 
 3. [Omitted]. 
 
 4.  Ineffective assistance of counsel: Counsel 

at Trial, Direct appeal, and on appeal to 
Supreme Court was ineffective with respect 
to the following: Trial Counsel should have 
filed a Motion to suppress [Petitioner]’s 
second out of court statement because law 
enforcement overwhelmed [Petitioner] with a 
prolonged interrogation and exposure to a 
case file which coerced [him] into making a 
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false confession; At best, Trial counsel should 
have proffered past medical evidence or lay 
witnesses testimony to head trauma and 
behavior into the trial record to support 
[Petitioner]’s mental state that he was prone 
to false confessions when overwhelmed by 
interrogation. 

Id. at 18-20A. 
 First the Magistrate Judge reached claim two 
above, noting “[i]n the context of a claim alleging a 
violation of due process, ‘sufficiency of the evidence’ 
refers to the due process requirement that enough 
evidence was introduced in favor of the prosecution 
for a rational trier of fact to find each element of the 
crime beyond a reasonable doubt. Id. at 20-21 (citing 
Jackson v. Virginia, 443 U.S. 307, 319 (1979). The 
Judge explained the applicable standard that applies 
to this case as follows: 
 In Jackson v. Virginia, 443 U.S. at 307, the 

United States Supreme Court held that as a 
matter of fundamental due process, a 
criminal conviction cannot stand unless each 
essential element is proven beyond a 
reasonable doubt. “[T]he relevant question is 
whether, after viewing the evidence in a light 
most favorable to the prosecution, any 
rational trier of fact could have found the 
essential elements of a crime beyond a 
reasonable doubt.” Id. at 319. The Supreme 
Court cautioned, with respect to the role of a 
reviewing court, that “[t]his familiar 
standard gives full play to the responsibility 
of the trier of fact fairly to resolve conflicts in 
testimony, to weigh the evidence, and to 
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draw reasonable inferences from basic facts 
to ultimate facts.” Id. Thus, after reviewing 
the evidence in a light most favorable to the 
prosecution and respecting the trier of fact’s 
role in determining witnesses’ credibility and 
weighing the evidence, a federal court must 
grant habeas corpus relief “if it is found upon 
the record evidence at the trial no rational 
trier of fact could have found proof beyond a 
reasonable doubt.” Id. at 324 

App. at 27A. 
 The Judge quoted the state appellate court’s 
rejection of Petitioner’s insufficiency of evidence 
claim which will again be quoted here as it makes 
clear the offense Petitioner was convicted of 
committing, the necessary elements, and the 
rationale that was reviewed: 
 Appellant was found guilty of rape pursuant 

to R.C. 2907.02, which provides, in pertinent 
part, as follows: 

 
 (A)(1) No person shall engage in sexual 

conduct with another who is not the spouse 
of the offender * * * when any of the 
following applies: 

 
 (b) The other person is less than thirteen 

years of age, whether or not the offender 
knows the age of the other person. 

 
 * * * 
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 (B) Whoever violates this section is guilty of 
rape, a felony of the first degree. * * * [I]f the 
victim under division (A)(1)(b) of this section 
is less than ten years of age, whoever 
violates division (A)(1)(b) of this section shall 
be imprisoned for life. 

 
 “Sexual conduct” is defined in R.C. 

2907.01(A), in pertinent part, as follows: 
  
 * * * [V]aginal intercourse between a male 

and female * * * without privilege to do so, 
the insertion, however slight, of any part of 
the body * * * into the vaginal * * * opening 
of another. Penetration, however slight, is 
sufficient to complete vaginal * * * 
intercourse. 

 
 When presented with a sufficiency of the 

evidence argument, this court construes the 
evidence in favor of the prosecution and 
determines whether such evidence permits 
any rational trier of fact to find the essential 
elements of the offense beyond a reasonable 
doubt. State v. Jenks (1991), 61 Ohio St.3d 
259. According to the state's evidence, R.F. 
was not appellant's spouse and she was 
under the age of ten. As to establishing 
“sexual conduct,” R.F. testified that 
appellant's penis touched her vagina and 
that it sort of hurt. Further, the state 
presented both appellant's written confession 
and videotaped confession wherein he 
admitted that he had intercourse with R.F. 
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 Construed in the state's favor, the above 

evidence was sufficient to allow the finding 
beyond a reasonable doubt that appellant 
had violated R.C. 2907.02. Appellant's first 
assignment of error is overruled. 

 
 ...[A]ppellant argues that the record is 

noteworthy for what it does not contain. 
Appellant points out that there is no medical 

 evidence or scientific evidence submitted to 
substantiate the allegation of rape and that 
R.F. never testified that appellant actually 
put his penis inside her vagina. Although 
appellant does admit that his written and 
videotaped confessions present additional 
evidence of his guilt, appellant argues that 
his out-of-court statements are outweighed 
by his in court testimony which he asserts 
showed him to be an “unsophisticated 
defendant with no experience in the criminal 
justice system who, by his own account, was 
overwhelmed by the experience of 
interrogation.” (Appellant's brief, 7.) 

 
 * * * 
 
 Appellant testified that he confessed to 

raping R.F. because he thought confessing 
was the right thing to do. No further 
explanation was provided. Obviously, the 
jury did not find this explanation to 
outweigh his written and videotaped 
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confessions and the jury also accepted R.F.'s 
statements that the act did hurt. 

 
 ...[A]ppellant's second assignment of error is 

overruled. 
 
App. at 22-24A (citing State v. Hammond, 2008 WL 
4078422 at *1.)   
 In concluding that Petitioner’s claim was 
without merit, the Magistrate Judge essentially 
agreed as follows: 
 Petitioner argues that the evidence was 

constitutionally insufficient to sustain his 
rape conviction because his confession was 
not credible, and the alleged victim failed to 
testify that penetration occurred. These 
arguments are not persuasive. This Court 
cannot assess the credibility of witnesses in 
reviewing a claim related to the sufficiency of 
evidence. To the contrary, the Court must 
view all of the evidence in the light most 
favorable to the prosecution. See Jackson v. 
Virginia. For the reasons detailed by the 
state appellate court, this Court agrees that, 
when doing so, taking into account all of the 
evidence, including but not limited to 
Petitioner’s statement to police admitting his 
guilt, and R.F.’s testimony, the evidence was 
constitutionally sufficient to sustain 
Petitioner’s conviction. 

App. at 28A. 
 With regard to Petitioner’s first claim above, 
that trial counsel was ineffective, we again quote the 
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Magistrate Judge for the relevant inquiry and 
standard that is applicable to this case: 
  The right to counsel guaranteed by the 

Sixth Amendment is the right to effective 
assistance of counsel. McMann v. 
Richardson, 397 U.S. 759, 771 n.14 (1970). 
The standard for reviewing a claim of 
ineffective assistance of counsel is twofold: 

 
 “First, the defendant must show that 

counsel's performance was deficient. This 
requires showing that counsel made errors so 

 serious that counsel was not functioning as 
the “counsel” guaranteed the defendant by 
the Sixth Amendment. Second, the 
defendant must show that the deficient 
performance prejudiced the defense. This 
requires showing that counsel’s errors were 
so series as to deprive the defendant of a fair 
trial, a trial whose result is reliable.” 
Strickland v. Washington, 466 U.S.668, 687 
(1984); see also Blackburn v. Foltz, 828 F.2d 
1177 (6th Cir. 1987). “Because of the 
difficulties inherent in making the 
evaluation, a court must indulge a strong 
presumption that counsel's conduct falls 
within the wide range of reasonable 
professional assistance; that is, the 
defendant must overcome the presumption 
that, under the circumstances, the 
challenged action might be considered sound 
trial strategy.” Strickland, 466 U.S. at 689. 
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  To establish prejudice, a petitioner must 
show that there is a reasonable probability 
that, but for counsel's errors, the result of 
the proceedings would have been different. 
Id. at 694. “A reasonable probability is a 
probability sufficient to undermine 
confidence in the outcome.” Id. at 697. 
Because a petitioner must satisfy both 
prongs of the Strickland test to demonstrate 
ineffective assistance of counsel, if the Court 
determines that Petitioner has failed to 
satisfy one prong, it need not consider the 
other. Strickland, 466 U.S. at 697. 

  
 [Petitioner submitted evidence to the District 

Court that supported his claim, much of 
which has been incorporated into the 
proceeding statement of the case.] 

 
 * * * 
 
  However, Petitioner provided none of the 

foregoing documents to the state courts in 
support of his state post conviction petition. 
The United States Supreme Court has “made 
clear that whether a state court's decision 
was unreasonable must be assessed in light 
of the record the court had before it.” 
Holland v. Jackson, 542 U.S. 649, 652 
(2004). 28 U.S.C. § 2254 (e) (2) limits a 
federal habeas court’s ability to permit 
factual development. That section provides: 
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 “(2) If the applicant has failed to develop the 
factual basis of a claim in State court 
proceedings, the court shall not hold an 

 evidentiary hearing on the claim unless the 
applicant shows that-“ 

  
 [Petitioner omits the remainder of the 

statute as he admits that the narrow 
exception carved out following the initial 
condition is not met on the facts of this case.] 

  
 * * * 
  
 In Holland, the Supreme Court held that the 

restrictions on factual development set forth 
in § 2254(e)(2) apply when a petitioner seeks 
to present new evidence not considered by 
the state courts, whether he seeks to present 
that new evidence through an evidentiary 
hearing or expansion of the record pursuant 
to Rule 7 of the Rules Governing Section 
2254 Cases [footnote omitted]. 542 U.S. at 
653. The statute applies where a prisoner 
has ‘failed to develop the factual basis of a 
claim in State court proceedings.’” Williams 
v. Taylor, 529 U.S. at 430 (quoting § 
2254(e)(2)). “If the prisoner failed to develop 
the facts, an evidentiary hearing cannot be 
granted unless the prisoner's case meets the 
other conditions of § 2254(e)(2).” Id. 

  
  Thus, when a Petitioner seeks to develop 

facts that the state courts did not consider 



 25 

and to have a federal court consider his 
constitutional claims in light of those new 
facts, the petitioner must demonstrate that 
he was not at fault for the failure to develop 
the facts underlying his claims. A petitioner 
is at fault for the failure to develop the facts 
if he failed, based on the evidence that was 
available to him, to exercise due diligence in 
developing and presenting that evidence. Id. 
at 432. Generally, a petitioner exercises due 
diligence if he requests an evidentiary 
hearing in the state courts in accordance 
with state law. Id. At 437; see also Greer v. 
Mitchell, 264 F.3d 663, 681 (6th Cir. 2001) 
(holding that the petitioner satisfied the 
diligence requirement by raising his claim in 
the appropriate forum and requesting a 
hearing that was never afforded by the state 
courts); Jackson v. Anderson, 141 F.Supp.2d 
811, 828 (N.D. Ohio 2001) (“The Petitioner 
sought an evidentiary hearing in state court, 
which was denied, and thereby satisfied the 
diligence requirement of § 2254(e)(2).”) 

 
  The record fails to reflect that Petitioner 

exercised due diligence in presenting his 
claim of ineffective assistance of counsel to 
the state courts. The state appellate court 
explicitly refused to consider his off-the-
record arguments, noting that such claims 
are not properly raised on direct appeal. In 
Ohio, off-the-record claims are properly 
raised in post conviction proceedings, and 
not on direct appeal. See O.R.C. § 2953.21. 
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Further, Petitioner failed to attach any of the 
documents he now submits in support of his 
claim of ineffective assistance of counsel in 
post conviction proceedings. The state courts, 
therefore, dismissed such action, finding that 
it had no merit. 

App. at 30-36A. 
 The Magistrate Judge further recommended 
dismissal of Petitioner’s claim that he was denied 
effective assistance of counsel in the post-conviction 
proceedings, because his attorney failed to attach 
any documentary evidence to support his claim of 
ineffective assistance of counsel at the trial level, 
withdrew without so amending the pleadings or 
advising Petitioner how to do so. Id. at 36A. The 
Judge stated that “the Constitution does not entitle a 
petitioner to the effective assistance of counsel in 
post conviction proceedings. See Pennslyvania v. 
Finley, 481 U.S. 555 (1987)” Id.  
 Finally the Magistrate Judge dispatched of 
further claims, also as being unsupported by any 
documentary evidence prior to the Petitioner’s 
District Court habeas corpus action, that trial court 
attorney’s failure to file a motion to suppress 
Petitioner’s confession as coerced by the police or to 
develop his medical history and how it may have 
contributed to a false confession was likewise 
tantamount to ineffective assistance of counsel. Id. at 
37A. 
 
G.  Opinion and Order 
 
 The District Court adopted the Magistrate 
Judge’s Report and Recommendations. Id. at 8A.  
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After conducting a de novo review, the District Court 
Judge agreed that Pennslyvania v. Finley applied, 
that the Constitution does not guarantee Petitioner 
effective assistance of counsel in post-conviction 
proceedings. Id. The Judge further noted:  
 the record fails to reflect that Petitioner can 

meet the requirements set forth in 28 U.S.C. 
§ 2254(e)(2), such that this Court may now 
consider documents he failed to properly 
present to the state courts in support of his 
claim of ineffective assistance of counsel. See 
Holland v. Jackson, 542 U.S. 649, 652 
(2004). Finally, this Court agrees that, when 
viewing all of the evidence in the light most 
favorable to the prosecution, as it must, 
Jackson v. Virginia, 443 U.S. 307, 319 
(1979), the evidence was constitutionally 
sufficient to sustain his conviction. 

Id. at 8-9A. 
  
United States Court of Appeals 
 
H.  Sixth Circuit Order 

 
 Petitioner preserved the foregoing arguments 
on appeal to the United States Court of Appeals for 
the Sixth Circuit. Id. at 2A. However, the Sixth 
Circuit denied Petitioner’s COA. Id. at 7A. 
 With regard to the insufficiency of evidence 
claim, the Sixth Circuit again quoted the Jackson v. 
Virginia standard asking if “any rational trier of fact 
could have found the essential elements of the crime 
beyond a reasonable doubt.” App. at 3-4A (citing 
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Jackson, 443 U.S. at 319). However, the Sixth Circuit 
further added that “[u]nder the deference accorded to 
the state courts under [28 U.S.C.] § 2254(d), 
however, even if this court concluded ‘that a rational 
trier of fact could not have found a petitioner guilty 
beyond a reasonable doubt, on habeas review, we 
must still defer to the state appellate court’s 
sufficiency determination as long as it is not 
unreasonable.’ Brown v. Konteh, 567 F.3d 191, 205 
(6th Cir. 2009).” App. at 4A. 
 The Sixth Circuit determined that 
“[r]easonable jurists would not debate the district 
court’s conclusion that evidence was sufficient to 
sustain [Petitioner]’s conviction.” Id. The Court found 
that “R.F. directly testified about intercourse and 
penetration, and [Petitioner] himself confessed to 
having sexual intercourse and penetrating R.F. with 
his penis.” Id. at 5A. 
 While noting the Strickland v. Washington 
standard for ineffective assistance of counsel, the 
Sixth Circuit’s analysis on the issue asked solely 
whether the additional evidence submitted to the 
District Court should be considered. Id. at 5-6A. The 
Court concluded that it should not, stating that the 
Supreme Court “made clear that whether a state 
court’s decision was unreasonable must be assessed 
in light of the record the court had before it.” Id. at 
6A (citing Holland, 542 U.S. at 652).  The Court 
further noted that “a federal habeas petitioner must 
overcome the limitation of [28 U.S.C.] § 2254(d)(1) on 
the record that was before the state court.” Id. (citing 
Cullen v. Pinholster, 131 S. Ct. 1388, 1400 (2011)). 
 Further, the Sixth Circuit refused relief based 
on any ineffective assistance of counsel argument 
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attributable to post-conviction representation “based 
on Pennslyvania v. Finley, 481 U.S. 551 (1987)” and 
28 U.S.C. § 2254(i). Id. 
    

REASONS FOR GRANTING THE WRIT 
 

I.  Claim One: The District Court unreasonably 
applied 28 U.S.C. § 2254(e)(2) to Petitioner’s 
claim of ineffective assistance of counsel at the 
trial level. 
 
 Petitioner supplied additional evidence to the 
District Court to support his claim of ineffective 
assistance of counsel at the trial level.  However, the 
District Court declined to consider that evidence, in 
error, when assessing Petitioner’s alleged Sixth 
Amendment violation.   
 The District Court’s Report and 
Recommendation noted that the “Supreme Court has 
‘made clear that whether a state court’s decision was 
unreasonable must be assessed in light of the record 
the court had before it.’ Holland v. Jackson, 542 U.S. 
[at 652].” App. at 34A. Holland determined that the 
District Court’s independent grounds for declining an 
ineffective assistance of counsel claim were 
sufficient, because the court had “made no finding 
that respondent had been diligent in pursuing 
Gooch's testimony (and thus that § 2254(e)(2) was 
inapplicable) or that the limitations set forth in § 
2254(e)(2) were met. Nor did the Sixth Circuit 
independently inquire into these matters.”  542 U.S. 
at 652 (citing 28 U.S.C. § 2254(e)(2). Petitioner 
contends that the holding of Holland is not 
determinative of the instant case, because the 
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condition that 28 U.S.C. § 2254(e)(2) is inapplicable 
can not be met. 
 The District Court did go on to analyze 28 
U.S.C. § 2254(e)(2)’s limitation in permitting factual 
development of a claim in a federal habeas action.  
However, the District Court’s application of the 
statute is unreasonable. 28 U.S.C. § 2254(e)(2) states 
in relevant part “[i]f the applicant has failed to 
develop the factual basis of a claim in State court 
proceedings, the court shall not hold an evidentiary 
hearing on the claim unless the applicant shows 
that— “ unless the remainder of the statute can be 
met.  We further note that Holland had made clear 
that the limitation imposed by the statute applies 
whether new evidence is sought to be supplied at an 
evidentiary hearing or to expand the record before 
the court. 542 U.S. at 653.   
 The District Court correctly alluded to the 
proper analysis, largely supplied by the Supreme 
Court in Williams v. Taylor: 
 Thus, when a Petitioner seeks to develop 

facts that the state courts did not consider 
and to have a federal court consider his 
constitutional claims in light of those new 
facts, the petitioner must demonstrate that 
he was not at fault for the failure to develop 
the facts underlying his claims. A petitioner 
is at fault for the failure to develop the facts 
if he failed, based on the evidence that was 
available to him, to exercise due diligence in 
developing and presenting that evidence. 
[Williams v. Taylor, 529 U.S. 420, 432 
(2000).] Generally, a petitioner exercises due 
diligence if he requests an evidentiary 
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hearing in the state courts in accordance 
with state law. Id. At 437; see also Greer v. 
Mitchell, 264 F.3d 663, 681 (6th Cir. 2001) 
(holding that the petitioner satisfied the 
diligence requirement by raising his claim in 
the appropriate forum and requesting a 
hearing that was never afforded by the state 
courts); Jackson v. Anderson, 141 F.Supp.2d 
811, 828 (N.D. Ohio 2001) (“The Petitioner 
sought an evidentiary hearing in state court, 
which was denied, and thereby satisfied the 
diligence requirement of § 2254(e)(2).”) 

App. at 35A.  However, the District Court concluded 
that “[t]he record fails to reflect that the Petitioner 
exercised due diligence in presenting his claim of 
ineffective assistance of counsel to the state courts.”  
App. 35-36A. 
 Petitioner maintains not only that Williams v. 
Taylor provides the proper analytic framework, but 
that the holding of that case also provides relief to 
Petitioner on the facts of the instant case. In 
Williams, the Court agreed that opening clause of 
the statute containing “the phrase ‘failed to develop’ 
means lack of diligence in developing claims,” before 
holding that the Court could “find no lack of diligence 
on petitioner’s part.” Williams, 529 U.S. at 430 
(citing 28 U.S.C. § 2254(e)(2)). The Court further 
held that lack of due diligence could not be found 
where the Petitioner made a claim and requested an 
evidentiary hearing. Id. at 437.   
 Petitioner raised his ineffective assistance of 
counsel claim in the post-conviction proceeding. He 
further requested the appointment of counsel and an 
expert witness to develop the factual aspect of his 
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claim. The state court denied the request for post-
conviction relief. Petitioner then appealed, asserting 
that the state court had denied his requests in error 
without first holding an evidentiary hearing to 
assess the validity of his claim. The appellate court 
again disagreed and dismissed his appeal without 
holding the requested hearing. 
 Petitioner maintains that his repeated 
attempts to raise the issue of ineffective assistance of 
counsel in the post-conviction proceeding, as well as 
his attempt to compel the state court to hold an 
evidentiary hearing satisfied the expectation of due 
diligence that is required of him. Petitioner was 
unrepresented for post-conviction relief after counsel 
filed the petition pro se while he sat in prison 
without any capability to participate in the 
procedure. Furthermore, the psychological evidence 
that Petitioner’s subsequent counsel submitted to the 
District Court to support his claim of ineffective 
assistance of counsel was not yet available to him, 
even though it could have been developed by post-
conviction counsel. The failure to develop the 
evidence was the result of a combination of his trial 
attorney’s refusal to pursue the defense (the basis for 
his claim of ineffective assistance of counsel), the late 
withdrawal of post-conviction counsel from post-
conviction representation, his own imprisonment, 
and the refusal of the state court to provide an expert 
witness to evaluate the claim.  Under Williams, 
Petitioner should not be found “at fault” for failure to 
develop the claim on these facts.  
 Furthermore, the District Court’s Order 
agreed that the requirements of the statute could not 
be met, citing Holland v. Jackson, without 
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appreciating that the holding was misplaced due to 
Petitioner’s ability to meet the due diligence 
requirement of the opening clause. App. at 8-9A. The 
Sixth Circuit further denied review based on an 
insistence that Holland limited the facts to the 
record before the state court.  App. at 6A. 
 The District Court’s refusal to consider the 
evidence denied Petitioner the ability to properly 
substantiate what is a valid claim. That is, Petitioner 
can demonstrate with the evidence noted above, the 
affidavits of Dr. Fulero and Bogan, that there were 
serious questions regarding the veracity of his 
confession. Despite the availability of such witnesses, 
both expert and lay, Petitioner’s trial attorney 
refused to expound on his defense of false confession 
and allowed his recorded statement to police to be 
played for the jury without any serious contradiction. 
Petitioner’s testimony that he had falsely confessed, 
inherently suspicious to the jurors, could have been 
bolstered. Trial counsel chose otherwise despite his 
obvious awareness of his client’s suggestion that his 
upbringing and history of head trauma had 
contributed to his confession.  Petitioner maintains 
that his trial attorney’s choice- or failure- went 
“beyond sound trial strategy” and was not only 
deficient, but prejudicial, such that there is a 
reasonable “probability sufficient to undermine 
confidence in the outcome” of his trial.  Strickland v. 
Washington, 466 U.S. 668 at 687, 689, and 697 
(1984). Specifically, Trial Counsel denied Hammond 
a “meaningful opportunity to present a complete 
defense”. See Crane v. Kentucky, 476 U.S. 683 (1986) 
(citing to California v. Trombetta, 467 U.S. 479, 485 
(1984)). In Crane, the court held that exclusion of 
circumstances surrounding a confession was a 
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constitutional violation because it was a denial of a 
fair defense. Crane at 690. The court noted that the 
circumstances in which a confession is given affect 
its overall reliability and the likelihood that it is 
false. Id at 683. The Crane court reasoned that the 
manner in which a confession is made bears on its 
credibility, which is an evidentiary matter 
exclusively for the jury. Under Crane, where there is 
no physical evidence of guilt, the physical and 
psychological environment surrounding the 
confession is substantially relevant to the ultimate 
factual issue of guilt or innocence. Id at 691. Finally, 
the Crane court found this constitutional guarantee 
through the Sixth Amendment. Id (citing Strickland 
at 466 U.S. 668, 684-685). Thus, Petitioner was 
deprived a fair trial by his counsel in violation of his 
Sixth Amendment right to an effective attorney.   
 
J.  Claim Two: Ohio law operates to provide 
Petitioner relief from the ineffective assistance 
of counsel that he received in post-conviction 
proceedings.       

 
 In Petitioner’s federal habeas action, he 
further claimed ineffective assistance of counsel in 
the post-conviction proceedings. Specifically, he 
asserted that his counsel for post-conviction relief 
was ineffective because she belatedly withdrew days 
prior to the deadline for his post-conviction petition, 
filed the petition for him pro se without any 
documentary evidence to support it, and failed to 
reasonably instruct him as to how he could amend 
the deficient petition that she filed. See App. at 54A.   
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 The District Court dually noted that the 
Constitution does not guarantee Petitioner the 
effective assistance of counsel in post-convictions 
proceedings. App. at 36A, 8A (citing Pennsylvania v. 
Finley, 481 U.S. 555 (1987)). The Sixth Circuit again 
noted the Pennsylvania case and further added that 
28 U.S.C. § 2254(i) provides that “ineffectiveness or 
incompetence of counsel during Federal or State 
collateral post-conviction proceedings shall not be a 
ground for relief in a proceeding arising under 
section 2254.” 
 Between the time of the District Court’s final 
order and the Sixth Circuit’s denial of Petitioner’s 
COA, the Court issued its decision in Martinez v. 
Ryan. 132 S. Ct. 1309 (2012). Petitioner prays for 
similar relief afforded by the Court by operation of 
Ohio law. 
 Whether Petitioner’s alleged error is couched 
as a violation of the right to effective assistance of 
counsel, albeit in a post-conviction proceeding, as the 
petitioner in Martinez had asserted, or as “cause to 
excuse the procedural default” as the Court put it, 
the risk of injustice is substantial based on these 
facts under Ohio law. See Martinez, at 1315-16.   
 As in Martinez, state law did not permit 
Petitioner to assert an ineffective assistance of trial 
counsel claim on direct appeal.  Id. at 1314. The 
District Court noted as much: 
 The state appellate court explicitly refused to 

consider his off-the-record arguments, noting 
that such claims are not properly raised on 
direct appeal. In Ohio, off-the-record claims 
are properly raised in post conviction 
proceedings, and not on direct appeal. See 



 36 

O.R.C. § 2953.21. Further, Petitioner failed 
to attach any of the documents he now 
submits in support of his claim of ineffective 
assistance of counsel in post conviction 
proceedings. The state courts, therefore, 
dismissed such action, finding that it had no 
merit. 

App. at 30-36A. Ohio, like Arizona, “requires claims 
of ineffective assistance at trial to be reserved for 
state collateral proceedings” such that they could be 
labeled based on the first occasion with which they 
are raised as “initial-review collateral proceedings.” 
Martinez, 132 S. Ct. at 1314, 1316 (citing Coleman v. 
Thompson, 501 U.S. 722 (1991)). 
 In Martinez, the attorney for that petitioner 
filed a notice of post-conviction relief without 
asserting any claim and then later filed a statement 
asserting that she found no colorable claims at all. 
Id. at 1314.  The petitioner was then foreclosed from 
asserting his claim of ineffective assistance of 
counsel by an independent state procedural rule that 
barred him bringing a claim that could have been 
previously brought in a collateral proceeding. Id. In 
his habeas action, the District Court likewise 
determined that it was prohibited from reaching the 
merits. Id. The Supreme Court granted relief, finding 
that the petitioner had cause for his procedural 
default, where his attorney was ineffective. Id. at 
1316-17. 
 Petitioner in the instant case technically 
brought the claim of ineffective assistance in the 
post-conviction proceeding.  However, lacking the 
required documentary support, the state court 
dismissed the claim without further inquiry.  
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Whether the failure to support the claim can be 
attributed to ineffective assistance of post-conviction 
relief counsel, because she withdrew so close to the 
deadline, or whether it can be attributed to 
Petitioner directly, the question appears a moot point 
based on the analysis of Martinez. 
 The Court noted the same due process 
concerns for the proper administration of justice 
“would be true if the State did not appoint an 
attorney to assist the prisoner in the initial-review 
collateral proceeding.” Id. at 1317. The holding 
further stated that “a procedural default would not 
bar a federal habeas court from hearing a claim of 
ineffective assistance of counsel at trial if, in the 
initial-review collateral proceeding, there was no 
counsel or counsel in that proceeding was 
ineffective.” Id. at 1320. 
 In the instant case, Post-Conviction Counsel 
was able to effectively withdraw from representing 
Petitioner, where her email noted she had not found 
any meritorious claim to assert, because Ohio law 
provides that: “[t]he county public defender shall not 
be required to prosecute any appeal, post-conviction 
remedy, or other proceeding, unless the county public 
defender is first satisfied there is arguable merit to 
the proceeding.” Ohio Revised Code Section 
120.16(D) (See App. at 54A). So, it follows that 
Petitioner has not been afforded the opportunity to 
reach the merits of his ineffective assistance of trial 
counsel claim, in the first instance or at any point in 
his appeals or post-conviction relief procedure, due 
the deficiency of his pleadings that post-conviction 
counsel filed on his behalf and by operation of Ohio 
law. 
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K.  Claim Three: Petitioner’s conviction is not 
supported by sufficient evidence. 
 
 Petitioner contends that he is being held in 
prison pursuant to a conviction that is not supported 
by sufficient evidence, as an affront to his 
Constitutional right to due process under the Fifth 
and Fourteenth Amendments. Petitioner admits that 
the District Court and the Sixth Circuit applied the 
correct standard to his habeas appeals. That is, when 
assessing the claim of insufficiency of evidence, “the 
relevant question is whether, after viewing the 
evidence in the light most favorable to the 
prosecution, any rational trier of fact could have 
found the essential elements of the crime beyond a 
reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 
319 (1979). However, Petitioner maintains that the 
standard, though deferential, cannot be met upon the 
facts of his case.   
 Petitioner maintains that actual innocence is 
his most honest defense to the allegations he has 
faced. Petitioner continues to maintain that his past 
history of abuse, head trauma, and psychological and 
behavioral profile combined with the coercive, 
undocumented tactics of his interrogation that 
overcame his vulnerabilities, resulted in his 
admission to an act he did not commit. Petitioner 
asserted as much at trial. His attorney denied him 
the ability to fully advance his defense at trial and 
show that the confession was not credible. To date, 
Petitioner has been denied the opportunity to 
substantiate his defense in subsequent efforts for 
post-conviction relief and appeals. If the lower court’s 
reasoning is upheld to limit Petitioner to the existing 
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record and evidence used at trial, then Petitioner 
contends that he is being held on a charge that is not 
fully substantiated.   
 “Under our system of criminal justice even a 
thief is entitled to complain that he has been 
unconstitutionally convicted and imprisoned as a 
burglar.” Id. at 323-24.  Petitioner notes, as the state 
appellate court and District Court both properly 
noted, that penetration, even ever so slight, is an 
essential element of his rape conviction. No rational 
trier of fact could have found this essential element 
of the crime established beyond a reasonable doubt. 
 R.F. testified at trial that Petitioner “’put his 
pee pee on mine,’ and indicated that it hurt.” App. at 
11A. As an initial matter, the placement of 
Petitioner’s penis “on” R.F.’s vagina is not consistent 
with actual penetration. This act would have more 
aptly described gross sexual imposition, if not “in” 
her vagina. Furthermore, the indication that it hurt, 
coming from a less than articulate five year old 
prosecuting witness, does not necessarily imply that 
it hurt her physically. In fact, there was no physical 
evidence offered by the prosecution of any kind to 
substantiate penetration. The trial record wants for 
much evidence of rape. Specifically, Petitioner was 
not positively linked to R.F. by a rape kit.  No 
examination records of any kind were advanced to 
show that R.F. was raped at all. One would expect 
that an allegation that a five year old was raped by a 
grown man would have left some evidence consistent 
with penetration. One would further expect that the 
prosecution would have admitted that evidence if it 
were available to support the charge. Here, despite 
an examination taking place, no physical evidence 
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was brought to support the element of penetration—
necessary for a conviction for rape. 
 Last but not least, R.F.’s testimony at trial--
allegations of a gross sexual act by a grown man 
performed on a then six year old witness—had to 
have inflamed the jury to the point that the rational 
trying of the essential elements of the case was 
impossible. On the basis of such prejudicial 
testimony, the jurors could have found Petitioner 
guilty of murder if the prosecution would have so 
chosen to bring the charge. One would hardly expect 
any juror to quibble with the fine detail of 
penetration once so inflamed by the child’s 
testimony. However, the distinction is one that 
means life in prison for the Petitioner.     
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CONCLUSION 
 
 Petitioner prays that this Honorable Court 
find that his best defense—actual innocence-- for the 
serious charge that he faced was never honestly tried 
due to the ineffective assistance of his trial counsel 
and the further affront to justice that he is forced to 
serve a life sentence and all lower courts have 
erroneously denied reaching the merits of his claim 
based on technicalities and misplaced findings of 
fault on Petitioner’s part. Petitioner further prays 
this for relief as result of the foregoing claims of error 
from his conviction of rape; or that the case be 
remanded for a new evidentiary hearing based on his 
right to post-conviction relief so that the additional 
evidence submitted in federal court can be 
considered, or any other legal or equitable form of 
relief this Honorable Court deems proper. 
 

Respectfully Submitted, 
 

Regina Rosemary Richards 
   Counsel of Record 

     1200 Chambers Rd. #208 
     Columbus, OH 43212 

     (Tel) 614.918.3880 
     (Fax) 614.918.3881 
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Petitioner-Appellant, 
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WARDEN MANSFIELD CORRECTIONAL 
INSTITUTION, 
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O R D E R 
 
 Joseph Hammond, an Ohio prisoner 
proceeding with counsel, appeals the judgment of the 
district court denying his petition for a writ of habeas 
corpus filed under 28 U.S.C. § 2254. The district 
court also denied a certificate of appealability (COA), 
and Hammond moves this court to issue a COA. Fed. 
R. App. P. 22(b). 
 In January 2007, a jury found Hammond 
guilty of rape based on an incident involving a five-
year old child, R.F. The trial court sentenced him to 



2A 

life in prison. The Ohio Court of Appeals affirmed his 
conviction, State v. Hammond, No. 07AP-205, 2007 
WL 3261510 (Ohio Ct. App. Nov. 6, 2007), and the 
Ohio Supreme Court denied leave to appeal. 
Hammond then filed a petition for post-conviction 
relief. The trial court denied his petition, the Ohio 
Court of Appeals affirmed the trial court’s decision, 
and the Ohio Supreme court denied leave to appeal. 
State v. Hammond, No.08AP-176, 2008 WL 4078422 
(Ohio Ct. App. Sept. 4, 2008). 
 Hammond filed a petition for a writ of habeas 
corpus with the district court on March 16, 2009. He 
raised three grounds for relief: (1) the evidence was 
insufficient to support his conviction of child rape; (2) 
the conviction was against the manifest weight of the 
evidence; and (3) he was denied effective assistance 
of trial and appellate counsel. A magistrate judge 
issued a report and recommendation finding that 
Hammond’s claims did not warrant habeas relief. 
Over Hammond’s 
 

No. 11-4402 
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objections, the district court adopted and affirmed 
the report and recommendation and dismissed 
Hammond’s petition. Hammond timely filed a notice 
of appeal, and the district court subsequently denied 
a COA on all claims. 
 Hammond seeks a COA for his insufficiency-
of-the-evidence claim and two claims based on 
ineffective assistance of counsel. He has waived his 
other claims by not addressing them in his 
application for a COA. See Elzy v. United States, 205 
F.3d 882, 886 (6th Cir. 2000). 
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 To obtain a COA, a petitioner must make a 
“substantial showing of the denial of a constitutional 
right.” 28 U.S.C. § 2253(c)(2); see Slack v. McDaniel, 
529 U.S. 473, 483-84 (2000). When the district court 
has rejected the constitutional claims on the merits, 
the petitioner can satisfy § 2253(c)(2) by 
demonstrating that “reasonable jurists would find 
the district court’s assessment of the constitutional 
claims debatable or wrong,” Slack, 529 U.S. at 484, 
or by demonstrating that “jurists could conclude the 
issues presented are adequate to deserve 
encouragement to proceed further,” Miller-El v. 
Cockrell, 537 U.S. 322, 327 (2003). 
 Under the Antiterrorism and Effective Death 
Penalty Act, a federal court may not grant habeas 
relief on a claim that the state court adjudicated on 
the merits unless the state court’s adjudication: 
  
 (1) resulted in a decision that was contrary to, 
 or involved an unreasonable application of, 
 clearly established Federal law, as determined 
 by the Supreme Court of the United States; or 
 
 (2) resulted in a decision that was based on an 
 unreasonable determination of the facts in 
 light of the evidence presented in the State 
 court proceeding. 
 
28 U.S.C. § 2254(d); see Goodwin v. Johnson, 632 
F.3d 301, 307 (6th Cir. 2011). 
 Hammond claims that the evidence was 
insufficient to convict him of rape. For a sufficiency-
of-the-evidence claim, “the relevant question is 
whether, after viewing the evidence in the light most 
favorable to the prosecution, any rational trier of fact 
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could have found the essential elements of the crime 
beyond a reasonable doubt.” Jackson v. Virginia, 443 
U.S. 307, 319 (1979). Under the deference accorded 
to state courts under § 2254(d), however, even if this 
court concludes “that a rational trier of fact could not 
have found a petitioner guilty beyond a reasonable 
doubt, on 
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habeas review, we must still defer to the state 
appellate court’s sufficiency determination as long as 
it is not unreasonable.” Brown v. Konteh, 567 F.3d 
191, 205 (6th Cir. 2009) (citing 28 U.S.C. § 
2254(d)(2)). 
 Reasonable jurists would not debate the 
district court’s conclusion that the evidence was 
sufficient to sustain Hammond’s conviction. For the 
jury to convict Hammond of rape, it had to find 
beyond a reasonable doubt that he engaged in 
“sexual conduct” with R.F. Ohio Rev. Code 
§ 2907.02(A)(1)(b) (prohibiting sexual conduct with 
an individual who is “less than thirteen years of 
age”). The term “sexual conduct” is defined to mean 
in relevant part “vaginal intercourse between a male 
and female.” Ohio Rev. Code § 2907.01(A). 
“Penetration, however slight, is sufficient to 
complete vaginal or anal intercourse.” Id. 
 Hammond argues that “the prosecution failed 
to introduce any evidence of a crime scene 
investigation, doctors[’] testimony, medical 
examinations, or DNA to support the conviction” and 
that his confession “was not credible or sufficient 
because [he] was deprived of his constitutional right 
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to defend his mental state.” Hammond’s assertion 
that his statements were not credible is a 
determination that “is clearly the province of the jury 
and not this court.” Tyler v. Mitchell, 416 F.3d 500, 
505 (6th Cir. 2005) (citing Herrera v. Collins, 506 
U.S. 390, 401-02 (1993)). Moreover, R.F. directly 
testified about intercourse and penetration, and 
Hammond himself confessed to having sexual 
intercourse and penetrating R.F. with his penis. 
Thus, the state appellate court reasonably applied 
federal law in construing the evidence in favor of the 
prosecution and finding that a reasonable juror could 
have found beyond a reasonable doubt that 
Hammond violated Ohio Revised Code section 
2907.02. See Jackson, 443 U.S. at 319. 
 Next Hammond claims that his trial counsel 
was ineffective by not presenting any evidence 
regarding the “physical and psychological 
environment surrounding [his] confession.” To 
succeed on an ineffective assistance claim, a 
defendant must show that his counsel’s performance 
was deficient and that “counsel’s errors were so 
serious as to deprive the defendant of a fair trial, a 
trial whose result is reliable.” Strickland v. 
Washington, 466 U.S. 668, 687 (1984). A “court 
considering a claim of ineffective assistance must 
apply a ‘strong presumption’ that counsel’s 
representation was 
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within the ‘wide range’ of reasonable professional 
assistance.” Harrington v. Richter, 131 S. Ct. 770, 
787 (2011) (quoting Strickland, 466 U.S. at 689). 
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 The Ohio Court of Appeals denied this claim, 
which Hammond raised in his petition for 
postconviction relief, because Hammond failed to 
present any evidence supporting his claim. 
Hammond submitted various medical records to the 
district court documenting head injuries that had 
occurred when he was a child. The district court 
denied Hammond’s claim, however, based on 
Holland v. Jackson, 542 U.S. 649, 652 (2004), in 
which the Supreme Court “made clear that whether 
a state court’s decision was unreasonable must be 
assessed in light of the record the court had before 
it.” This issue does not deserve encouragement to 
proceed further, because the Supreme Court further 
held in Cullen v. Pinholster, 131 S. Ct. 1388, 1400 
(2011), that, “[i]f a claim has been adjudicated on the 
merits by a state court, a federal habeas petitioner 
must overcome the limitation of § 2254(d)(1) on the 
record that was before that state court.” 
 Hammond’s final claim is that his post-
conviction counsel was ineffective for failing to 
“attach the necessary evidentiary support to [his] 
post-conviction motions . . . and withdrew from 
representation seven days before the deadline 
without amending the deficient pleadings or advising 
[him] on how to do so.” Hammond did not raise this 
claim before the state courts. The district court 
denied relief based on Pennsylvania v. Finley, 481 
U.S. 551 (1987), finding that the Constitution did not 
entitle Hammond to effective assistance of counsel in 
his post-conviction proceedings. Jurists of reason 
would not debate the correctness of the district 
court’s conclusion, because § 2254(i) specifically 
provides that the “ineffectiveness or incompetence of 
counsel during Federal or State collateral post-
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conviction proceedings shall not be a ground for relief 
in a proceeding arising under section 2254.” 28 
U.S.C. § 2254(i); see Tolliver v. Sheets, 594 F.3d 900, 
929 (6th Cir.), cert. denied, 131 S. Ct. 605 (2010). 
 For the foregoing reasons, Hammond’s request 
for a COA is denied. 
 
 ENTERED BY ORDER OF THE COURT 
   /s/ Leonard Green 
   Clerk 
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 On October 21, 2010, the Magistrate Judge 
issued a Report and Recommendation recommending 
that the instant petition for a writ of habeas corpus 
pursuant to 28 U.S.C. § 2254 be dismissed. ECF No. 
16. Petitioner has filed objections to the Magistrate 
Judge’s Report and Recommendation. ECF No. 20.  
For all reasons that follow, Petitioner’s objections are 
OVERRULED. The Report and Recommendation is 
ADOPTED and AFFIRMED.  This action is hereby 
DISMISSED. 
 Petitioner objects to the Magistrate Judge’s 
recommendation of dismissal of all of his claims on 
the merits. Petitioner again argues at length that he 
was denied the effective assistance of counsel at trial 
and in post conviction proceedings. He additionally 
contends that the Magistrate Judge improperly 
concluded that the evidence was constitutionally 
sufficient to sustain his conviction, particularly 
because his confession was obtained by coercion.  He 
complains that the state appellate court incorrectly 
noted that police videotaped his confession when, in 
fact, police audio-taped his confession, which was 
later admitted into evidence. 
 Pursuant to 28 U.S.C. § 636(b), this Court has 
conducted a de novo review. As detailed by the 
Magistrate Judge, the Constitution does not 
guarantee Petitioner the effective assistance of 
counsel in post conviction proceedings. Therefore, the 
claim does not warrant federal habeas corpus relief.  
Pennslyvania v. Finley, 481 U.S. 555 (1987); Jacobs 
v. Mohr, 265 F.3d 407, 415 (6th Cir. 2001). Further, 
the record fails to reflect that Petitioner can meet the 
requirements set forth in 28 U.S.C. § 2254(e)(2), such 
that this Court may now consider documents he 
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failed to properly present to the state courts in 
support of his claim of ineffective assistance of 
counsel. See Holland v. Jackson, 542 U.S. 649, 652 
(2004). Finally, this Court agrees that, when viewing 
all of the evidence in the light most favorable to the 
prosecution, as it must, Jackson v. Virginia, 443 U.S. 
307, 319 (1979), the evidence was constitutionally 
sufficient to sustain his conviction. 
 Therefore, Petitioner’s objections are 
OVERRULED. The Report and Recommendation is 
ADOPTED and AFFIRMED. This action is hereby 
DISMISSED. 
 IT IS SO ORDERED. 
 
 /s/ Michael J. Watson 
 MICHAEL J. WATSON 
 UNITED STATES DISTRICT JUDGE  
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CASE NO. 2:09-CV-202 
 
JUDGE MICHAEL H. WATSON 
 
MAGISTRATE JUDGE E.A. PRESTON 
DEAVERS 
 

REPORT AND RECOMMENDATION 
 

 Petitioner, a state prisoner, brings the instant 
petition for a writ of habeas corpus pursuant to 28 
U.S.C. § 2254. This matter is before the Court on the 
instant petition, respondent’s return of writ, 
petitioner’s traverse, and the exhibits of the parties. 
For the reasons that follow, the Magistrate Judge 
RECOMMENDS that this action be DISMISSED. 
 

FACTS and PROCEDURAL HISTORY 
 

 The Ohio Tenth District Court of Appeals 
summarized the facts and procedural history of this 
case as follows: 
 
 Following a competency hearing, R.F. 

testified to the following. R.F. was five years 
old in July 2006. (Tr. 49.) R.F. testified that 
she knew appellant and that she had gone to 
Magic Mountain with him that summer. (Tr. 
49, 51.) The night before a family reunion, 
R.F. spent the night at appellant's house for 
a sleep over with her cousins, Elias and E.J. 
(Tr. 52-53.) In the morning, appellant helped 
Elias and E.J. get a shower. Then, appellant 
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helped R.F. get her shower. (Tr. 54.) When 
asked if anything happened before her 
shower, R.F. responded as follows: “[h]e put 
his pee pee on mine,” and indicated that it 
hurt. (Tr. 55-56.) R.F. testified that this took 
place on the floor in the bedroom. 

 
 She testified further that she knew her “pee 

pee” was her vagina and that appellant's 
“pee pee” was his penis. (Tr. 55-56.) After 
that, appellant helped R.F. take her shower. 
(Tr. 56 .) 

 
 Detective Kevin Foos from the Franklin 

County Sheriff's Office interviewed appellant 
regarding the above allegations on July 12, 
2006. Detective Foos testified that he 
reviewed the constitutional rights waiver 
form with appellant, made sure that he 
understood it, and that appellant waived his 
right to an attorney. (Tr. 65-68.) Detective 
Foos also testified that he did nothing to 
encourage, threaten, or coerce appellant in 
any way. (Tr. 70.) Appellant made a written 
statement which was attached as exhibit B. 
Appellant first wrote out the following 
statement: 

 
 On the day in question, I was the one giving 

all 3 kids a shower. I gave E.J. and Elijah 
their showers, with no problems. Now with 
[R.F.], I thought that my wife should give her 
a shower. However since we were in a hurry 
and she was my cousin, I did. I did so out of 
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the love of my heart, wanting to make sure 
that she along with [the] boys were clean and 
didn't smell bad at our family reunion. I am 
sorry for anything that may have been 
misconstrued as inappropriate. I would 
never hurt my family purposefully in 
anyway, malicious or not. 

 
 Thereafter, Detective Foos asked appellant 

to expound on the above statement and 
appellant wrote the following: 

 
 But on the day in question I for some 

unknown reason did what something in my 
head told me to. While getting [R.F.] ready to 
get in the shower, I did have her lay on the 
air mattress and proceed to have sex with 
her. It at first started out as just a visual 
check for fecal matter to see if we needed to 
pay extra attention to her behind as I have to 
do with Elijah. That's when something in my 
head said go for it have sex with her. 
However, while doing so I realized what I 
was doing and immediately stopped. I took 
[R.F.] into the bathroom and gave her a 
shower just as I did with E.J. before her and 
Elijah after. After the shower for the kids, it 
was my turn. When I was done with my 
shower we went to the Family 
Reunion[.][O]nce at the family reunion we 
ate, played games, then went home. I don't 

 
2 
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 know what made me do this bad thing to a 
little girl who I care for so deeply as a part of 
my extended family, but I can assure 
whoever may read this document that I will 
never do anything of this nature again. Also 
to be sure that I never do it again, I would 
like to formally ask for help with my 
problem. So I may put this part of my life 
behind me and be there for my wife and our 
unborn child, as well as apologize and make 
amends for what I've done. I am not an evil 
person, I just made a really bad mistake and 
would like to do what I can to help make 
[R.F.]'s time from here on as good as it can 
be, without anymore problems such as the 
one in question. I truly am sorry and wish I 
could go back to that moment in time, so that 
I could tell myself not to go through with it 
so that a little girl's life wasn't ruined. But 
now I have ruined both of our lives and 
neither one of us will ever be the same. 
Again, I did not set out to hurt [R.F.], 
something told me to and unfortunately I 
listened. I am very, very sorry. 

 
 Detective Foos also videotaped appellant and 

appellant essentially reiterated the above 
statements orally. This recording was played 
for the jury. (Tr. 78-88.) During that 
interview, appellant specifically stated that 
he had “sexual intercourse with [R.F.] on the 
air mattress,” and that, “while she was 
laying on the air mattress, I took and I lifted 
up the leg of my shorts and proceeded to 
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enter my penis into her vagina.” Appellant 
stated that his penis “barely went in.” (Tr. 
86.) And, when asked how many times he 
thought he put his penis into her, appellant 
responded as follows: “I don't know, two or 
three.” “Maybe three or four, but then I 
finally realized what I was doing, and I 
stopped .” (Tr. 87.) 

 
 Appellant testified at trial and indicated that 

he arrived at the police station at 
approximately 3:30 p.m., and that he did 
waive his right to an attorney. (Tr. 115.) 
Thereafter, Detective Foos told him what 
R.F. had said and asked appellant if he knew 
anything about it. (Tr. 116.) Appellant stated 
that Detective Foos had the case file with 
him and it contained information concerning 
the allegations. Appellant stated that 
Detective Foos showed him these documents. 
(Tr. 116-117.) Thereafter, appellant 
indicated that he wrote out the confession 
and that, when Detective Foos asked him to 
elaborate on the 
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 statements he had already made, that he 

wrote out the remainder of the confession 
which had been presented as exhibit B. (Tr. 
117-119.) Appellant also testified to the 
veracity of the recording of his confession 
which had been played for the jury. (Tr. 119.) 
Thereafter, appellant was asked why he 
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confessed to raping R.F. when he was now 
indicating that the event did not occur. 
Appellant stated as follows: “Unfortunately 
it seemed like the right thing to do at the 
time. * * * Maybe I'm not describing it 
properly, but having not been in trouble with 
the law before, I did not know what to do in 
that situation.” (Tr. 119-120.) Thereafter, the 
following exchange took place between 
counsel and appellant: 

 
 [Counsel] Let me ask it another way. Did 

you, in fact, pull out your penis and insert it 
into [R.F.]'s vagina two or three or four 
occasions as you indicated to the 
investigator? 

 
 [Appellant] No, sir, I did not. When he asked 

me that question I don't know if-well, when 
we heard the tape I didn't hear it. I actually 
told him I did not know, and then I just 
blurted out a number. 

 
 [Counsel] Well, the question is did you, in 

fact, have sexual intercourse with this child? 
 
 [Appellant] No, sir. 
 
 [Counsel] And that brings up the next 

question. Why in the world would you admit 
to having sex with this child in writing and 
on that tape if it didn't happen? 
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 [Appellant] For a couple of reasons. The first 
because again, not having ever been in 
trouble of any kind, I had no idea what was 
going on, what was expected of me, what I 
was to say, and then when I was in the 
investigation room and was being questioned 
around the same time that I was writing the 
statement I actually did have the case file 
there and it was shown to me, and that is, in 
fact, where I got these facts from. 

 
 (Tr. 120.) 
 

4 
 

State v. Hammond, No. 07AP-205, 2007 WL 3261510, 
*1 - *3 (Ohio App. 10th Dist. Nov. 6, 2007). A jury 
found Petitioner guilty of rape. The trial court 
imposed a life sentence and found him to be an 
aggravated sexual offender. 
 Petitioner filed a timely appeal, in which he 
raised the following assignments of error: 
 
 1. Appellant's conviction is not supported by 
 sufficient evidence. 
 
 2. Appellant's conviction is against the 
 manifest weight of the evidence. 
 
Id. at *1. On November 6, 2007, the appellate court 
affirmed the judgment of the trial court. Id. On 
March 12, 2008, the Ohio Supreme Court dismissed 
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Petitioner’s subsequent appeal. State v. Hammond, 
117 Ohio St.3d 1426 (2008). 
 
 During the pendency of the direct appeal, 

defendant filed a petition for postconviction 
relief pursuant to R.C. 2953.21, wherein he 
alleged ineffective assistance of counsel. 
Defendant claimed that he asked his counsel 
at trial to obtain an expert to investigate the 
issue of whether his medical history, 
including a history of head trauma, resulted 
in him having some type of psychological or 
behavioral impairment that rendered him 
prone to falsely confess. In connection with 
this postconviction petition, defendant filed 
motions for appointment of counsel and 
expert assistance. On February 5, 2008, the 
trial court denied defendant's postconviction 
petition filed pursuant to R.C. 2953.21, as 
well as his motions for appointment of 
counsel and expert assistance. Defendant 
appeals to this court from this judgment of 
the trial court. 

 
State v. Hammond, No. 08AP-176, 2008 WL 4078422, 
*1 (Ohio app. 10th Dist. Sept. 4, 2008). Petitioner 
raised the following assignments of error on appeal: 
  
 1. The trial court erred in denying Appellant's 
 motion for 
 

5 
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 expert assistance. 
 
 2. The trial court erred by dismissing 
 Appellant's  petition for post-conviction relief 
 without first holding a hearing on the merits. 
 
Id. On September 4, 2008, the appellate court 
affirmed the trial court’s judgment. Id. On February 
4, 2008, the Ohio Supreme Court dismissed 
Petitioner’s subsequent appeal. State v. Hammond, 
120 Ohio St.3d 1426 (2008). 
 On March 16, 2009, Petitioner filed the instant 
petition for a writ of habeas corpus pursuant to 28 
U.S.C. § 2254. He alleges that he is in the custody of 
the Respondent in violation of the Constitution of the 
United States based upon the following grounds: 
 
 1. Ineffective assistance of counsel: Trial 
 counsel failed to hire an expert to evaluate 
 Hammond for medical or behavioral history to 
 collaborate his defense of false/coerced 
 confession. 
 
 2. Insufficiency of evidence: Neither medical 
 evidence nor Prosecuting Witness’s testimony 
 was sufficient to convict Hammond of rape. 
 PW testified  to facts inconsistent with 
 penetration which is a necessary element of 
 rape. No medical evidence supported a finding 
 of penetration by a large grown man into a 5 
 year old girl. In Hammond’s first out of 
 court statement, Hammond stated that he 
 merely showered his cousins and apologized 
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 for anything in appropriate. Therefore the 
 evidence proferred was insufficient to support 
 a conviction for rape. 
 
 3. Conviction against manifest weight of 
 evidence: Hammond’s first out of court 
 statement is consistent with PWs in-court 
 testimony that no rape occurred. Also, the lack 
 of medical evidence of rape introduced  into the 
 record is consistent with Hammond’s in-court 
 testimony that he falsely confessed to the rape 
 during police interrogation. Finally, PW was 
 barely six years old when she testified and 
 hardly credible. 
 

6 
 
 Therefore, based on the above, the conviction 
 is against the manifest with of the evidence. 
 
 4. Ineffective assistance of counsel: Counsel at 
 Trial, Direct appeal, and on appeal to Supreme 
 Court was ineffective with respect to the 
 following: Trial Counsel should have filed a 
 Motion to suppress Hammond’s second out of 
 court  statements because law enforcement 
 overwhelmed Hammond with a prolonged 
 interrogation and exposure to the case file 
 which coerced Hammond into making a 
 false confession; At best, Trial counsel  should 
 have proffered past medical evidence or lay 
 witnesses testimony to head trauma and 
 behavior into the trial record to support 
 Hammond’s mental state that he was prone to 
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 false confessions when overwhelmed by 
 interrogation. 
 
It is the position of the Respondent that Petitioner’s 
claims are without merit or fail to present an issue 
appropriate for federal habeas corpus review. 
 

CLAIMS TWO AND THREE1 
 
 In claims two and three, Petitioner asserts 
that the evidence was constitutionally insufficient to 
sustain his conviction, and that his conviction was 
against the manifest weight of the evidence. 
Petitioner’s claim that his conviction was against the 
manifest weight of the evidence fails to present a 
claim appropriate for federal habeas corpus relief. 
The Due Process Clause does not provide relief for 
defendants whose convictions are against the 
manifest weight of the evidence, but only for those 
who have been convicted without enough proof to 
allow a rational trier of fact to find guilt beyond a 
reasonable doubt. Walker v. Engle, 703 F.2d 959, 969 
(6th Cir. 1983). In the context of a claim alleging 
 

7 
 
a violation of due process, “sufficiency of the 
evidence” refers to the due process requirement that 
enough evidence was introduced in favor of the 
prosecution for a rational trier of fact to find each 
                                                 
1 Because analysis of claims two and three provides a broader 
context for the entire case, the Court addresses them first. 
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element of the crime beyond a reasonable doubt. 
Jackson v. Virginia, 443 U.S. 307, 319 (1979). In 
reviewing a sufficiency of the evidence claim, a 
federal habeas court must defer to the trier of fact 
with respect to issues of conflicting testimony, weight 
of the evidence, and the credibility of the witnesses. 
Jackson, 443 U.S. at 319; Walker, 703 F.2d at 969. 
 Under Ohio law, however, a claim that a 
verdict was against the manifest weight of the 
evidence – as opposed to one based upon insufficient 
evidence – requires the appellate court to act as a 
“thirteenth juror.” The appellate court must review 
the entire record, weigh the evidence, and consider 
the credibility of witnesses to determine whether 
“the jury clearly lost its way and created such a 
manifest miscarriage of justice that the conviction 
must be reversed and a new trial ordered.” State v. 
Martin, 20 Ohio App.3d 172, 175, 485 N.E.2d 717 
(1983); cf. Tibbs v. Florida, 457 U.S. 31 (1982). 
Because a federal habeas court does not function as 
an additional state appellate court vested with the 
authority to conduct such an exhaustive review, any 
claim that Petitioner's conviction was against the 
manifest weight of the evidence cannot be considered 
by this Court. 
 Petitioner asserts that the evidence was 
constitutionally insufficient to sustain his conviction. 
The state appellate court rejected this claim as 
follows: 
 
 [A]ppellant contends that his conviction is 

not supported by sufficient evidence and is 
against the manifest weight of the evidence. 
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 Appellant was found guilty of rape pursuant 
to R.C. 2907.02, which provides, in pertinent 
part, as follows: 

 
 (A)(1) No person shall engage in sexual 

conduct with another who is not the spouse 
of the offender * * * when any of the 
following applies: 

 
 (b) The other person is less than thirteen 

years of age, whether or not the offender 
knows the age of the other person. 

 
 * * * 
 
 (B) Whoever violates this section is guilty of 

rape, a felony of the first degree. * * * [I]f the 
victim under division (A)(1)(b) of this section 
is less than ten years of age, whoever 
violates division (A)(1)(b) of this section shall 
be imprisoned for life. 

 
 “Sexual conduct” is defined in R.C. 

2907.01(A), in pertinent part, as follows: 
  
 * * * [V]aginal intercourse between a male 

and female * * * without privilege to do so, 
the insertion, however slight, of any part of 
the body * * * into the vaginal * * * opening 
of another. Penetration, however slight, is 
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sufficient to complete vaginal * * * 
intercourse. 

 
 When presented with a sufficiency of the 

evidence argument, this court construes the 
evidence in favor of the prosecution and 
determines whether such evidence permits 
any rational trier of fact to find the essential 
elements of the offense beyond a reasonable 
doubt. State v. Jenks (1991), 61 Ohio St.3d 
259. According to the state's evidence, R.F. 
was not appellant's spouse and she was 
under the age of ten. As to establishing 
“sexual conduct,” R.F. testified that 
appellant's penis touched her vagina and 
that it sort of hurt. Further, the state 
presented both appellant's written confession 
and videotaped confession wherein he 
admitted that he had intercourse with R.F. 

 
 Construed in the state's favor, the above 

evidence was sufficient to allow the finding 
beyond a reasonable doubt that 
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 appellant had violated R.C. 2907.02. 

Appellant's first assignment of error is 
overruled. 

 
 ...[A]ppellant argues that the record is 

noteworthy for what it does not contain. 
Appellant points out that there is no medical 
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 evidence or scientific evidence submitted to 
substantiate the allegation of rape and that 
R.F. never testified that appellant actually 
put his penis inside her vagina. Although 
appellant does admit that his written and 
videotaped confessions present additional 
evidence of his guilt, appellant argues that 
his out-of-court statements are outweighed 
by his in court testimony which he asserts 
showed him to be an “unsophisticated 
defendant with no experience in the criminal 
justice system who, by his own account, was 
overwhelmed by the experience of 
interrogation.” (Appellant's brief, 7.) 

 
 *** 
 
 Appellant testified that he confessed to 

raping R.F. because he thought confessing 
was the right thing to do. No further 
explanation was provided. Obviously, the 
jury did not find this explanation to 
outweigh his written and videotaped 
confessions and the jury also accepted R.F.'s 
statements that the act did hurt. 

 
 ...[A]ppellant's second assignment of error is 

overruled. 
 
State v. Hammond, 2008 WL 4078422 at *1. 
 The factual findings of the state appellate 
court are presumed to be correct. 28 U.S.C. § 
2254(e)(1) provides: 
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 In a proceeding instituted by an application 
for a writ of habeas corpus by a person in 
custody pursuant to the judgment of a State 
court, a determination of a factual issue 
made by a State court shall be presumed to 
be correct. The applicant shall have the 
burden of rebutting the presumption of 
correctness by clear and convincing evidence. 

 
Further, a federal habeas court may not grant relief 
unless the state court's decision was 
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contrary to or an unreasonable application of clearly 
established federal law, or based on an unreasonable 
determination of the facts in light of the evidence 
that was presented. 28 U.S.C. § 2254(d) provides: 
  
 An application for a writ of habeas corpus on 

behalf of a person in custody pursuant to the 
judgment of a State court shall not be 
granted with respect to any claim that was 

 adjudicated on the merits in State court 
proceedings unless the adjudication of the 
claim – 

 
 (1) resulted in a decision that was contrary 

to, or involved an unreasonable application 
of, clearly established Federal law, as 
determined by the Supreme Court of the 
United States; or 

 



26A 

 (2) resulted in a decision that was based on 
an unreasonable determination of the facts 
in light of the evidence presented in the 
State court proceeding. 

 
The United States Court of Appeals for the Sixth 
Circuit recently summarized this standard: 
 
 Under the “contrary to” provision, a federal 

habeas court should grant the writ “if the 
state court arrived at a conclusion ‘opposite 
to that reached by [the Supreme] Court on a 
question of law or if the state court decides a 
case differently than [the Supreme] Court 
has on a set of materially indistinguishable 
facts.’”Boykin v. Webb, 541 F.3d 638, 642 
(6th Cir. 2008) (quoting Williams v. Taylor, 
529 U.S. 362, 412-13, 120 S.Ct. 1495, 146 
L.Ed.2d 389 (2000)). Under the 
“unreasonable applications” clause, a habeas 
court may grant the writ if the state court 
identified the correct legal principle from the 
Supreme Court's decisions but unreasonably 
applied that principle to the petitioner's case. 
Id. 

 
Raver v. Brunsman, No.08-3098, 2010 WL 2545489, 
*3 (6th Cir. June 21, 2010). Petitioner has failed to 
meet this standard here. 
 

11 
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 In Jackson v. Virginia, 443 U.S. at 307, the 
United States Supreme Court held that as a matter 
of fundamental due process, a criminal conviction 
cannot stand unless each essential element is proven 
beyond a reasonable doubt. “[T]he relevant question 
is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier 
of fact could have found the essential elements of the 
crime beyond a reasonable doubt.” Id. at 319. The 
Supreme Court cautioned, with respect to the role of 
a reviewing court, that “[t]his familiar standard gives 
full play to the responsibility of the trier of fact fairly 
to resolve conflicts in testimony, to weigh the 
evidence, and to draw reasonable inferences from 
basic facts to ultimate facts.” Id. Thus, after 
reviewing the evidence in a light most favorable to 
the prosecution and respecting the trier of fact's role 
in determining witnesses' credibility and weighing 
the evidence, a federal court must grant habeas 
corpus relief “if it is found that upon the record 
evidence at the trial no rational trier of fact could 
have found proof of guilt beyond a reasonable doubt.” 
Id. at 324. 
 As the Sixth Circuit has explained, “[i]n a 
habeas proceeding, however, we cannot simply 
conduct de novo review of the state court's 
application of [the Jackson v. Virginia ] rule, but 
must review its sufficiency-of-the-evidence decision 
under the highly deferential standard of the 
AEDPA.” Saxton v. Sheets, 547 F.3d 597, 602 (6th 
Cir. 2008). “First, deference should be given to the 
trier-of-fact's verdict, as contemplated by Jackson; 
second, deference should be given to the [state] Court 
of Appeals' consideration of the trier-of-fact's 
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verdict, as dictated by the AEDPA.” Tucker v. 
Palmer, 541 F.3d 652, 656 (6th Cir. 2008). See 
also Parker v. Renico, 506 F.3d 444, 448 (6th Cir. 
2007); Nash v. Eberlin, 258 Fed.Appx. 761, 765 
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(6th Cir. 2007). This Court recognizes, however, that 
“even after AEDPA, [the Court] must ‘distinguish 
reasonable speculation from sufficient evidence’ 
when reviewing a state court's application of 
Jackson.” Smith v. Romanowski, 341 Fed.Appx. 96, 
102-03 (6th Cir. 2009) (Moore, J., dissenting)(quoting 
Brown v. Palmer, 441 F.3d 347, 352 (6th Cir. 2006).) 
 Petitioner argues that the evidence was 
constitutionally insufficient to sustain his rape 
conviction because his confession was not credible, 
and the alleged victim failed to testify that 
penetration occurred. These arguments are not 
persuasive. This Court cannot assess the credibility 
of witnesses in reviewing a claim related to the 
sufficiency of evidence. To the contrary, the Court 
must view all of the evidence in the light most 
favorable to the prosecution. See Jackson v. Virginia. 
For the reasons detailed by the state appellate court, 
this Court agrees that, when doing so, taking into 
account all of the evidence, including but not limited 
to Petitioner’s statement to police admitting his 
guilt, and R.F.’s testimony, the evidence was 
constitutionally sufficient to sustain Petitioner’s 
conviction. 
 Claims two and three are without merit. 
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CLAIMS ONE AND FOUR 
 
 In claim one, Petitioner asserts that he was 
denied effective assistance of counsel because his 
attorney failed to hire an expert to evaluate his 
medical and behavioral history to support his defense 
that he had been coerced into making a false 
confession to police. The state appellate court 
rejected this claim as follows:  
 
 [D]efendant alleged in his petition that his 

counsel ignored his 
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 request to hire an expert to investigate 

whether, due to trauma to his head, he had a 
psychological or behavioral condition that 

 rendered him more likely to falsely confess. 
In defendant's view, he set forth a colorable 
claim that he was denied effective assistance 
of counsel. 

 
 Despite making this claim, defendant did not 

submit any evidentiary material to support 
it. In fact, defendant recognized in his 
petition that he had not submitted any 
evidentiary material in support of his claim, 
but asserted that the absence of such 
evidence would be remedied with the 
assistance of a psychologist. However, as 
determined above, defendant was not 
entitled to funding for an expert to assist 
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him in developing his claim in the 
postconviction proceeding. Because 
defendant failed to submit any evidentiary 
material insupport of his postconviction 
petition, it was not an abuse of discretion for 
the trial court to deny his petition without a 

 hearing. ... Therefore, we overrule 
defendant's second assignment of error. 

 
State v. Hammond, 2008 WL 4078422 at * 4 (citation 
omitted). Again, the record fails to establish that the 
state appellate court’s decision was contrary to, or 
involved an unreasonable application of clearly 
established federal law or was based on an 
unreasonable determination of the facts in light of 
the evidence presented in the state courts. 28 U.S.C. 
§ 2254(d); Williams v. Taylor, 529 U.S. at 412-13. 
 The right to counsel guaranteed by the Sixth 
Amendment is the right to effective assistance of 
counsel. McMann v. Richardson, 397 U.S. 759, 771 
n.14 (1970). The standard for reviewing a claim of 
ineffective assistance of counsel is twofold: 
 
 First, the defendant must show that 

counsel's performance was deficient. This 
requires showing that counsel made errors so 

 serious that counsel was not functioning as 
the “counsel” guaranteed the defendant by 
the Sixth Amendment. Second, the 
defendant must show that the deficient 
performance 

 
14 
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 prejudiced the defense. This requires 
showing that counsel’s errors were so series 
as to deprive the defendant of a fair trial, a 
trial whose result is reliable. 

 
Strickland v. Washington, 466 U.S.668, 687 (1984); 
see also Blackburn v. Foltz, 828 F.2d 1177 (6th 
Cir.1987). “Because of the difficulties inherent in 
making the evaluation, a court must indulge a strong 
presumption that counsel's conduct falls within the 
wide range of reasonable professional assistance; 
that is, the defendant must overcome the 
presumption that, under the circumstances, the 
challenged action might be considered sound trial 
strategy.” Strickland, 466 U.S. at 689. 
 To establish prejudice, a petitioner must show 
that there is a reasonable probability that, but for 
counsel's errors, the result of the proceedings would 
have been different. Id. at 694. “A reasonable 
probability is a probability sufficient to undermine 
confidence in the outcome.” Id. at 697. Because a 
petitioner must satisfy both prongs of the Strickland 
test to demonstrate ineffective assistance of counsel, 
if the Court determines that Petitioner has failed to 
satisfy one prong, it need not consider the other. 
Strickland, 466 U.S. at 697. 
 In support of his claim of ineffective assistance 
of counsel, Petitioner has attached medical records 
indicating he was admitted to Doctors North 
Hospital after having a seizure as a child, and had 
suffered a skull fracture one month previously. He 
has attached the results of his EEG at that time. 
Petitioner also has attached documents indicating he 
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was seen at the hospital emergency room when he 
was 14 years old, and fractured his right femur in a 
dirt bike accident. He was on medication for a 
seizure disorder as a result of his head fracture, but 
the medication was discontinued after one year. 
Petitioner has attached 
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an affidavit from Emma L. Bogan, in which she 
indicates that he fell off a slide when he was 
approximately 6 years old and landed on his head. 
Bogan states that Petitioner’s step father used to 
beat him so severely he had welts on his legs and 
rear. According to Bogan, Petitioner used to confess 
to things he didn’t do because he didn’t want his 2 
younger brothers to get whipped like he had been 
beaten in the past. Affidavit of Emma L. Bogan at 
¶3. He fell off his bicycle and hit his head on the 
sidewalk, which caused him to have seizures. Bogan 
states that Petitioner took seizure medication for 
“years.” Id. When he was 2 or 3 years old, he cried 
because he did not want to visit his biological father, 
who would whip him. Id. Additionally, Petitioner has 
attached an affidavit from Dr. Solomon Fulero, a 
psychologist and attorney, in which Fulero indicates 
that Attorney Regina Richards, Petitioner’s defense 
counsel, retained him in September 2009 to review 
the facts surrounding Petitioner’s statements to 
police. Fulero concluded that several factors raised 
“serious questions about the reliability of 
[Petitioner’s] July 12, 2006 confession and the 
knowing and intelligent nature of his waiver of 
Miranda rights.” Affidavit of Dr. Solomon 
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Fulero at ¶7. Fulero further asserts that there is an 
increasing recognition of false confessions resulting 
in wrongful convictions, and refers to the factors that 
may have resulted in a false confession in this case. 
Id. at ¶¶8-22. 
 However, Petitioner provided none of the 
foregoing documents to the state courts in support of 
his state post conviction petition. The United States 
Supreme Court has “made clear that whether a state 
court's decision was unreasonable must be assessed 
in light of the record the court had before it.” Holland 
v. Jackson, 542 U.S. 649, 652 (2004). 28 
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U.S.C. § 2254 (e) (2) limits a federal habeas court’s 
ability to permit factual development. That section 
provides: 
  
 (2) If the applicant has failed to develop the 

factual basis of a claim in State court 
proceedings, the court shall not hold an 

 evidentiary hearing on the claim unless the 
applicant shows that- 

 
 (A) the claim relies on- 
 
 (I) a new rule of constitutional law, made 

retroactive to cases on collateral review by 
the Supreme Court, that was previously 

 unavailable; or 
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 (ii) a factual predicate that could not have 
been previously discovered through the 
exercise of due diligence; and 

 
 (A) the facts underlying the claim would be 

sufficient to establish by clear and 
convincing evidence that but for 
constitutional error, no reasonable factfinder 
would have found the applicant guilty of the 
underlying offense. 

 
28 U.S.C. § 2254(e)(2). In Holland, the Supreme 
Court held that the restrictions on factual 
development set forth in § 2254(e)(2) apply when a 
petitioner seeks to present new evidence not 
considered by the state courts, whether he seeks to 
present that new evidence through an evidentiary 
hearing or expansion of the record pursuant to Rule 
7 of the Rules Governing Section 2254 Cases.2 542 
                                                 
2 Rule 7 of the Rules Governing Habeas Corpus Cases provides: 
 
(a) In General. If the petition is not dismissed, the judge may 
direct the parties to expand the record by submitting additional 
materials relating to the petition. The judge may require that 
these materials be authenticated. 
 
(b) Types of Materials. The materials that may be required 
include letters predating the filing of the petition, documents, 
exhibits, and answers under oath to written interrogatories 
propounded by the judge. Affidavits may also be submitted and 
considered as part of the record. 
 
(c) Review by the Opposing Party. The judge must give the 
party against whom the additional materials are offered an 
opportunity to admit or deny their correctness. 
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U.S. at 653. The statute applies where a prisoner has 
‘failed to develop the factual basis of a claim in State 
court proceedings.’” Williams v. Taylor, 529 U.S. at 
430 (quoting § 2254(e)(2)). “If the prisoner failed to 
develop the facts, an evidentiary hearing cannot be 
granted unless the prisoner's case meets the other 
conditions of § 2254(e)(2).” Id. 
 Thus, when a Petitioner seeks to develop facts 
that the state courts did not consider and to have a 
federal court consider his constitutional claims in 
light of those new facts, the petitioner must 
demonstrate that he was not at fault for the failure 
to develop the facts underlying his claims. A 
petitioner is at fault for the failure to develop the 
facts if he failed, based on the evidence that was 
available to him, to exercise due diligence in 
developing and presenting that evidence. Id. at 432. 
Generally, a petitioner exercises due diligence if he 
requests an evidentiary hearing in the state courts in 
accordance with state law. Id. At 437; see also Greer 
v. Mitchell, 264 F.3d 663, 681 (6th Cir. 2001) (holding 
that the petitioner satisfied the diligence 
requirement by raising his claim in the appropriate 
forum and requesting a hearing that was never 
afforded by the state courts); Jackson v. Anderson, 
141 F.Supp.2d 811, 828 (N.D. Ohio 2001) (“The 
Petitioner sought an evidentiary hearing in state 
court, which was denied, and thereby satisfied the 
diligence requirement of § 2254(e)(2).”) 
 The record fails to reflect that Petitioner 
exercised due diligence in presenting his 
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claim of ineffective assistance of counsel to the state 
courts. The state appellate court explicitly refused to 
consider his off-the-record arguments, noting that 
such claims are not properly raised on direct appeal. 
In Ohio, off-the-record claims are properly raised in 
post conviction proceedings, and not on direct appeal. 
See O.R.C. § 2953.21. Further, Petitioner failed to 
attach any of the documents he now submits in 
support of his claim of ineffective assistance of 
counsel in post conviction proceedings. The state 
courts, therefore, dismissed such action, finding that 
it had no merit. 
 Petitioner contends that he was denied 
effective assistance of counsel in post conviction 
proceedings because his attorney failed to attach any 
documentary evidence in support of his claim of 
ineffective assistance of counsel and withdrew 
without so amending the pleadings or advising 
petitioner on how to do so. See Traverse. However, 
the Constitution does not entitle a petitioner to the 
effective assistance of counsel in post conviction 
proceedings. See Pennsylvania v. Finley, 481 U.S. 
555 (1987); Jacobs v. Mohr, 265 F.3d 407, 415 (6th 
Cir.2001). Additionally, as noted by the United 
States District Court for the Western District of 
Michigan in Terrell v. Berghuis, Case No. 4:05-cv-
108, 2009 WL 799082 at *18 (W.D. Mich. March 23 
2009), “The test for “fail[ure] to develop” is defined as 
a “lack of diligence, or some greater fault, 
attributable to the prisoner or the prisoner's counsel” 
in his or her attempts to discover and present a claim 
in the state court proceedings. McAdoo v. Elo, 365 
F.3d 487, 500 (6th Cir.2004) (citing Williams, 529 
U.S. at 432).” 
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 For all the foregoing reasons, petitioner has 
failed to establish that the state appellate 
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court’s decision denying his claim of ineffective 
assistance of trial counsel is unreasonable so as to 
justify federal habeas corpus relief. 28 U.S.C. § 
2254(d), (e); Williams v. Taylor, 529 U.S. at 412-13. 
 Claim one is without merit. 
 In claim four, Petitioner asserts that he was 
denied effective assistance of trial and appellate 
counsel because his attorney failed to file a motion to 
suppress his confession to police as coerced. He also 
maintains that his attorney was ineffective because 
he failed to proffer past medical evidence or 
testimony of lay witnesses regarding his prior head 
trauma and the fact that he had made false 
confessions in the past. Respondent does not appear 
to have addressed this claim in the Return of Writ. 
 Again, however, in raising a similar issue in 
State post conviction proceedings, Petitioner failed to 
support his claim with any of the documents he now 
presents in support of his position in these 
proceedings. This Court, therefore, for the reasons 
already discussed, cannot now consider documents 
not presented to the state courts, in light of the 
conclusion that the record does not reflect that 
Petitioner acted diligently in developing the facts 
supporting his claim(s) in the state courts. Therefore, 
this claim likewise lacks merit. 
 To the extent that petitioner now alleges that 
he was denied the effective assistance of counsel in 
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proceedings before the Ohio Supreme Court, that 
claim provides no basis for federal habeas corpus 
relief, because Petitioner had no right to the 
constitutionally effective assistance of counsel in 
those proceedings. Pennsylvania v. Finley, 481 U.S. 
at 555; Jacobs v. Mohr, 265 F.3d at 415. 
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 Petitioner also asserts the ineffective 
assistance of appellate counsel due to his attorney’s 
failure to raise these same issues on direct appeal. It 
does not appear from the record that Petitioner 
presented this claim to the state courts. In any event, 
this claim likewise is plainly without merit, because, 
as previously discussed, off-the-record claims must 
be raised in post conviction proceedings, and not on 
direct appeal. 
 Therefore, claim four is without merit. 
 For all the foregoing reasons, the Magistrate 
Judge RECOMMENDS that this action be 
DISMISSED. 
 If any party objects to this Report and 
Recommendation, that party may, within fourteen 
(14) days of the date of this report, file and serve on 
all parties written objections to those specific 
proposed findings or recommendations to which 
objection is made, together with supporting authority 
for the objection(s). A judge of this Court shall make 
a de novo determination of those portions of the 
report or specified proposed findings or 
recommendations to which objection is made. Upon 
proper objections, a judge of this Court may accept, 
reject, or modify, in whole or in part, the findings or 
recommendations made herein, may receive further 
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evidence or may recommit this matter to the 
magistrate judge with instructions. 28 U.S.C. § 
636(b)(1). 
 The parties are specifically advised that 
failure to object to the Report and Recommendation 
will result in a waiver of the right to have the district 
judge review the Report and Recommendation de 
novo, and also operates as a waiver of the right to 
appeal the decision of the District Court adopting the 
Report and Recommendation. See Thomas v. Arn, 
 

21 
 
474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985); 
United States v. Walters, 638 F.2d 947 (6th Cir.1981). 
 The parties are further advised that, if they 
intend to file an appeal of any adverse decision, they 
may submit arguments in any objections filed, 
regarding whether a certificate of appealability 
should issue. 
 IT IS SO ORDERED. 
 _______________________________________ 
 Elizabeth A. Preston Deavers 
 United States Magistrate Judge 
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APPENDIX D 
 
AFFIDAVIT/DECLARATION OF DR. SOLOMON 

FULERO 
PURSUANT TO 28 U.S.C. Section 1746 



40A 

 
 
I, Dr. Solomon Fulero, do hereby verify and declare 
as follows: 
1.     I am both a licensed psychologist and an 
attorney.  My present academic positions include 
Clinical Assistant Professor of Psychology at the 
Hammond State University Schools of Professional 
Psychology and of Medicine, Professor of Psychology 
at Sinclair College in Dayton, Ohio, and Adjunct 
Professor of Law at the University of Cincinnati 
School of Law.  In addition to my academic 
appointments, I am a practicing attorney in the State 
of Ohio, having been admitted to the Bar in May 
1980, and to the Federal Bar (Southern District of 
Ohio, Western Division) in June 1980.  I am also a 
practicing forensic psychologist, and a frequent 
consultant to attorneys on issues of psychology and 
law, including the psychology of interrogations and 
confessions. 
2. My educational background is as follows: I 
received a Bachelor of Arts in psychology/sociology 
with Honors from the University of Maryland (1973); 
a Master of Arts in Psychology (1975) and a Doctor of 
Philosophy in Psychology (1979) from the University 
of Oregon; and a Juris Doctor from the University of 
Oregon School of Law (1979).  I received a Russell 
Sage Foundation Law and Social Science Residency 
Fellowship in 1977-78 and 1978-79, which I did at 
the University of Oregon School of Law.   
3. I am a member of the following professional 
organizations:  American Psychological Association 
(elected Fellow for distinguished contributions to the 
field, 2000), Midwestern Psychological Association, 
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Society for Personality and Social Psychology, 
Dayton Bar Association, and the American 
Psychology-Law Society (elected APA representative, 
2000, and President, 2002).   
4. I have taught numerous classes and have 
given numerous seminars, workshops, and 
presentations on law and psychology, including the 
issue of the psychology of interrogations and 
confessions.  I have testified before juries as an 
expert in the psychology of interrogations and 
confessions in state and federal courts in Ohio, 
Indiana, Texas, Louisiana, New Hampshire, 
Connecticut, Michigan, Virginia, Florida, West 
Virginia, Illinois, Kentucky, and New York, as well 
as in federal military court.   
5. My research has resulted in some 50-60 
publications in several major journals in my field, 
including the Journal of Experimental Social 
Psychology;  Psychology, Public Policy, and Law; Law 
and Human Behavior; Behavioral Sciences and the 
Law; and Professional Psychology.  Some of my work, 
on the relationship between mental retardation, 
suggestibility, and confession, has been cited by the 
United States Supreme Court in the Atkins decision. 
fn1. I have published book chapters in edited books 
on the topic of interrogations and confessions.  I act 
as a peer reviewer for several scientific journals as 
well as for grant proposals submitted to government 
agencies in the area of psychology and law.  I have 

een a member of the Editorial Board of the major 
journal in my field, Law and Human Behavior.  I am 
the author of Ohio Psychology and Law Handbook,

b

 
published in 1988 by Ohio Psychology Publishing 
                                                 
1 Atkins v. Virginia, 536 U.S. 304 (2002) 
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Company.  I am also the co-author of the textbook 
Forensic Psychology, Third Edition, published in 
2008 by Cengage/Wadsworth which deals with 
psychology and law, including a chapter on 
interrogations and confessions.   
6. In September, 2009, Regina Richards, attorney 
for Joseph Hammond, retained me to review the 
facts surrounding Mr. Hammond’s statements made 
to police following his arrest on July 12, 2006, and to 
provide opinions.  I have reviewed the following 
sources: 
a. Trial transcripts, and a transcript of Mr. 
Hammond’s audiotaped statement to law 
enforcement on July 12, 2006. 
 
b. Documents passed in discovery, including 
findings from a rape kit, Hammond’s first statement 
that no rape occurred, and social worker’s 
statements. 
 
c. Transcribed trial testimony of the alleged 
victim, “R. F”, Petitioner, Joseph Hammond, and the 
interrogating officer, Detective Foos.     
 
d.  Evaluation report from Emergency 
Department at Nationwide Children’s Hospital, 
stating that the genital exam was normal.  
 
7. Following my review of the circumstances 
surrounding Mr. Hammond’s statements and how 
they were made, I have concluded that there are 
several factors present that raise serious questions 
about the reliability of his July 12, 2006 confession 
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and the knowing and intelligent nature of his waiver 
of Miranda rights.  These factors include:  1) the 
lengthy period of time – some 4 hours - that Mr. 
Hammond was subject to interrogation; 2) Mr. 
Hammond’s condition at the time of the written and 
audiotaped confession – i.e., he had only slept for a 
few hours before the interrogation began as he 
worked nights at Kroger, had not eaten, and was 
highly concerned about his pregnant wife; 3) the fact 
that Mr. Hammond had a medical history of head 
trauma, a behavioral history of low tolerance to 
prolonged conflict and debasement, was shown the 
case file by Detective Foos;  4) the synergistic effect 
of all of these factors being present at the same time; 
5) his statement that he was overly concerned about 
his wife and unborn child, which was written into the 
second statement during the interrogation, and 6) 
the fact that specific information contained in his 
second statement to police does not comport with the 
actual testimony of the alleged victim at trial.  
                
False Confessions Are Increasingly Recognized 

As Contributors To Injustice 
 
8. In recent years, there has been increased 
recognition of the problem of false confessions.  False 
confessions have been shown to be present in a 
significant number of actual cases of wrongful 
conviction.  The United States Department of 
Justice, through the National Institute of Justice, 
published a document entitled Convicted by Juries, 
Exonerated by Science in 1995.  This document was a 
study of the first 28 cases in which criminal 
defendants were convicted by juries and later 
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exonerated by use of DNA evidence.  Of those cases, 
five involved some form of self-incriminatory 
statement or confession.  The Innocence Project has 
found that false confessions were involved in 15 of 
their first 70 exonerations. fn2.  Of the current total 
of 228 exonerations, the number involving false 
confessions remains at about 20 25%. fn- 3.   
9. Furthermore, over the last several years there 
have been empirical studies conducted about factors 
in an interrogation that tend to lead people to confess 
to crimes that they did not commit.  This work, by 
Dr. Saul Kassin, among others, is described in more 
detail in his 2004 article.  See, Kassin, S.M., & 
Gudjonnson, G.H. (2004), The Psychology of 
Confessions: A Review of the Literature and Issues, 
Psychological Science in the Public Interest, 5 (2). 
                                         

Factors in This Case Contributing to False 
Confession 

 
 10. Mr. Hammond was arrested three days 
after the alleged rape occurred at the Hammond 
residence. Before Mr. Hammond’s arrest, the police 
had not performed much of an investigation at all, 
besides speaking with R. F.  In fact, there was little 
to no investigation at all.  They had not gathered any 
information or evidence from the alleged scene of the 
crime. They had not interviewed any witnesses that 
were at the Hammond residence the morning of the 
alleged rape. They failed to acquire any DNA or 
                                                 
2   http://www.innocenceproject.org/causes/index.php. 
3 
http://www.innocenceproject.org/docs/Master_List_False_Confes
sions.html 
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other scientific evidence linking Joseph to the alleged 
rape. They only had a written copy of the 
caseworker’s notes who interviewed R.F. after her 
examination at Children’s. Further, Detective Foos 
who interrogated Mr. Hammond clearly had the 
ability and the time (over 4 hours) to provide Mr. 
Hammond with information from the case file and 
investigation through the questioning process itself, 
which could be used to “put together” a confession.  
Indeed, Mr. Hammond stated at trial, that “…when I 
was in the investigation room and was being 
questioned around the same time that I was writing 
the statement I actually did have the case file there 
and it was shown to me, and that is, in fact, where I 
got these facts from.” (Petitioner’s Exhibit 1, Trial 
Transcript, p. 7) 
 11. The circumstances of the interrogation 
and the techniques utilized are relevant to the 
determination of the validity of the confession and 
the assessment as to whether or not the stamina and 
will of the Defendant was overborne and the 
confession therefore unreliable.  Studies (see Drizin 
& Leo, 2004, supra) show that interrogation times 
over 6 hours are commonly found in the known cases 
of false confession.  As to the techniques utilized, 
these are taught to officers through the Reid 
training, and include techniques of maximization, 
minimization, the evidence ploy, the accident ploy, 
the alternative question, theme development, etc.  
Such techniques could be explained by an expert 
witness (see below).  They have been shown to 
increase the total number of confessions, both true 
and false, but some also disproportionately increase 
the risk of false confession.  Without taping of the 
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interrogation (see above), however, it is impossible to 
see the techniques being used.     
 12. Mr. Hammond was subject to persistent 
interrogation for approximately 4-5 hours by 
Detectives Foos, an experienced and sophisticated 
interrogator. Detective Foos initially woke Hammond 
up from his residence on or about 2 pm. After 
Hammond answered the door, Foos asked Hammond 
to come downtown to help with an investigation. At 
7:40 pm, after being interrogated by Foos at the 
police station for over four hours, Mr. Hammond 
made a confession on audiotape.  Mr. Hammond was 
in custody for over four hours, and was sleep- 
deprived, from the time of his arrest to the beginning 
of the audiotaping at 7:40 pm, before he began 
confessing on audio tape. There is no audio or video 
tape of the interrogation by Foos that led up to Mr. 
Hammond’s audio taped confession. Foos correctly 
admits that the videotaping of interrogations for a 
jury is the gold standard.  Further, Foos admits that 
he had the equipment present but simply chose not 
to use it.  Put simply, Hammond’s entire 
interrogation should have been videotaped, but was 
not. Only in this manner can the actual process of 
evidence collection in a confession case be examined, 
rather than the end product alone.  In this case, only 
the confession was audiotaped after more than four 
hours of undocumented interrogation.  (See Trial 
Transcripts, p. 94, lines 4-21)  
 13. The psychological make-up of the 
individual who confesses is relevant to assessing the 
validity of the confession obtained.  In many false 
confession cases, the individual who confessed has 
one or more pre-existing vulnerabilities that can be 
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contributory factors when combined with 
interrogative coercion.  Psychological factors that are 
relevant to the reliability of an individual's 
confession include substance abuse, mental illness, 
or stress factors in a suspect’s upbringing.  The effect 
of these factors is discussed in more detail in Kassin 
& Gudjonnson, 2004, cited above. Research 
illustrates that the likelihood of a false confession in 
response to inappropriate police interrogation 
techniques is substantially higher with these 
individuals than with those who do not have one or 
more vulnerabilities. See, Everington & Fulero, 
Competence to Confess:  Measuring Understanding 
& Suggestibility of Defendants with Mental 
Retardation, 27 Mental Retardation 212 (1999).  As 
confirmed by scholarly work in this field, people with 
compromised intellectual functioning have a “unique 
vulnerability” to making false confessions. See Drizin 
& Leo, The Problem of False Confessions in the Post-
DNA World (2004) at 973 
(http://www.williams.edu/Psychology/Faculty/Kassin/
files/Drizin.Leo.04.doc).    
 14.   Mr. Hammond has difficulties with 
prolonged conflict due to his upbringing.  He also has 
a medical history of head trauma. (See medical 
history provided in Exhibit 27).   Furthermore, 
according to Hammond’s grandmother, who assisted 
in his upbringing due to domestic strife, Hammond 
was habitually verbally abused by his father and 
step-father, and developed a habit of confessing to 
wrongdoing in order to prevent his siblings from 
harsh punishment and to end the stress of 
arguments with his father.  Mr. Hammond’s limited 
emotional abilities also make him much more 
susceptible to suggestion by authority figures, and 
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may make him more likely to adjust his story to fit 
the facts given to him by law enforcement (See 
Everington & Fulero, 1999, cited above).   
 15.   At no time in this case was there a formal 
assessment conducted of Mr. Hammond’s competency 
to waive his Miranda rights.  It is my opinion that 
such an assessment should have been done at the 
onset of the case; as a result, I believe that the judge, 
in determining said competency, was subject to and 
influenced by the sorts of misconstruals and that are 
precisely important in cases of this sort.  
 16,    There is an entire literature on the 
relation between certain types of interrogation 
tactics and the likelihood of false confession not only 
in those with special vulnerabilities, but in persons 
of normal intelligence and personality.  These tactics 
are taught to law enforcement officers, notably by the 
so-called “Reid school” that is specifically mentioned 
in the Miranda decision and which is prevalent today 
(see Kassin & Gudjonnson, 2004, infra).  The 
interrogation tactics used in this case were not 
explored by trial counsel, nor was expert testimony 
offered in this regard.  In addition, the failure to 
record the interrogation in its entirety means that 
the trier of fact was deprived of critical evidence as to 
the context of the obtained confession (see Crane v. 
Kentucky, supra), and the defense was deprived of 
potentially valuable information as to the confession 
evidence’s reliability. 
        17.  During the course of his confession, Joseph 
Hammond was initially led to believe that he was 
helping with an investigation, and as the 
interrogation ensued, Hammond was led to believe 
that confessing would be easier than denying the 
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charges.  Mr. Hammond also suffered from a history 
of childhood head trauma and behavioral tendencies 
to be overwhelmed by interrogative tactics such as 
those used by Detective Foos.  Mr. Hammond was 
audibly crying and sounded severely drained during 
the audio tape portion of the confession. According to 
those familiar with his behavior (i.e., his 
grandmother and wife; see below), he sounded 
exhausted and upset and confused at the time that 
the audiotape was made. At one point during 
questioning from Detective Foos, Hammond actually 
wrote out a statement that he merely showered his 
cousin and apologized for any thing that may have 
been misconstrued as inappropriate.  It is important 
to note that Hammond’s confession was the major, if 
not the only, evidence of rape presented at the trial.  
Joseph Hammond was twenty-four years old at the 
time of his arrest and his confession in this case and 
had no prior record or any history of dealing with law 
enforcement whatsoever. His naivety, in addition to 
his low tolerance for prolonged interrogation, was 
clearly a significant factor affecting the reliability 
and validity of his statements to police.  
 18.  In their analysis of false confessions, 
Drizin and Leo consider their own findings, and a 
1997 article by Professors Ofshe and Leo (The 
Decision to Confess Falsely:  Rational Choice and 
Irrational Action, 74 Den. L. Rev. 979), and conclude 
that confessions should “initially be treated as a 
neutral hypothesis to be objectively tested against 
the case facts.”  Drizin & Leo, cited above, at 1006.   
In this case, notably significant information in Mr. 
Hammond’s confession contradicts the facts of the 
case.   Specifically, Hammond misstated that he was 
wearing gym shorts “for lack of a better term”, 
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whereas R. F.  stated at trial that Hammond wore 
sweatpants.  R. F.’s time frame did not match 
Hammond’s time frame. Also, R. F. said the pee was 
“on” not “in”. These are very important facts that did 
not coincide with the actual facts of the case and 
whether a crime was committed.  These differences 
should have sounded alarm bells, and should have 
been explored by defense counsel. 
 19.      In the context of analyzing false 
confessions, the factors present in this case - 
including Mr. Hammond’s naivety, level of sleep 
deprivation, deficits in conflict tolerance and 
judgment – are classic risk factors associated with 
false confessions.  While I am not able to say that 
Mr. Hammond’s confession is false, the above-
mentioned factors, in combination with the 
inaccurate information contained in his confession, 
makes the likelihood that his confession is false even 
greater. 
 20. Obviously, the circumstances in which a 
confession is given affect its overall reliability and 
the likelihood that it is false. See Crane v. Kentucky, 
476 U.S. 683, 106 S.Ct. 2142, 90 L.Ed.2d 636 (1986).  
It is undeniable that Mr. Hammond, a naïve young 
man suffering from sleep deprivation, was alone with 
a sophisticated law enforcement officer who needed a 
confession to solve a case.  In this instance, the 
totality of the circumstances—including Mr. 
Hammond’s naivety and psychological make-up, his 
retraction of the confession at trial, the tactics and 
circumstances of the interrogations and questioning, 
the lack of complete recordation of the 
interrogation(s) rather than just the end-product, 
and his first statement prior to prolonged 
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interrogation and being showed the case file which 
was inconsistent with the charge of rape—give me 
great pause and concern about the reliability of Mr. 
Hammond’s statements to law enforcement, and 
whether or not they may have been actually false.   
         21.  It is further my conclusion that expert 
testimony on the phenomenon of false confessions 
and the factors that increase the risk of a false 
confession would have been helpful to the jury in this 
matter and should have been proposed and presented 
by the defense, as there is a strong likelihood that it 
would have altered the outcome of his trial.  Had I 
been presented as an expert witness, I would have 
testified to a reasonable degree of scientific certainty 
as to the factors discussed in this Affidavit.   
         22.  At the time of the trial in 2006, there was a 
body of generally accepted literature demonstrating 
that confessions are extremely powerful pieces of 
evidence, and that jurors place great weight on 
confessions (see Kassin & Gudjonnson, 2004, cited 
above).  Also by 2006, a number of jurisdictions had 
found expert testimony to be admissible because of 
the consensus that had developed in the relevant 
scientific community (see Fulero, S., 2004,  Expert 
psychological testimony on the psychology of 
interrogations and confessions. In G. D. Lassiter 
(Ed.), Interrogations, Confessions, and Entrapment.  
Kluwer Publishers), and indeed such cases had been 
decided in Ohio. 
             

FURTHER AFFIANT SAITH NAUGHT. 
 
I affirm that the information in the foregoing 
paragraphs, numbered from 1 to 22, is true to the 
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best of my knowledge.  I have given this affidavit of 
my own free will. 
 
/s/ Dr. Solomon Fulero 
_____________________ 
Dr. Solomon Fulero 
 
 
Sworn and subscribed to before me, a Notary Public 
for the County of Montgomery, State of Ohio on this, 
the 9th day of September, 2009. 
 
/s/ Lori K. Young 
____________________ 
         Notary                                        
 
My commission expires on: 6/25/13 
 
APPENDIX E 
 
I, Emma L. Bogan, am giving this statement to 
inform you of events that have occurred which may 
have an effect on Joseph’s mental health 
 
 1.  Joseph fell off the top of a tall slide in a 
 public park when he was under the age of 6, 
 and he landed on his head.  His parents called 
 the ambulance and was told to keep an eye on 
 him to make sure there was no concussion. 
 2.  Mark, his step-father used to beat Joseph 
 so severely that he would get welts on his legs 
 and rear.  On one occasion, he was kept home 
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 from school.  He was afraid that children 
 service would find the mark of the beating.  He 
 was beat with a homemade paddle with holes 
 to make it sting worse. 
 3.  Joseph used to confess to things he didn’t 
 do because he didn’t want his 2 younger 
 brothers to get whipped like he had been 
 beaten in the past. 
 4.  Joseph fell off his bicycle and hit his head 
 hard on the concrete sidewalk.  This accident 
 started his seizures, and after being looked at 
 by the ER, they found a fracture in his skull.  
 They weren’t sure if it was caused by the fall 
 from the slide or if it was caused by this fall.  
 He was placed on seizure medication for years, 
 and was told he had to get off the medication 
 for at least a year before he could get his 
 drivers license. 
 5.  When Joseph was 2 or 3 years old, he used 
 to cry because he didn’t want to go to his real 
 dad’s house.  His parents found out the Kenny 
 (his real dad) used to whip him because he 
 wouldn’t call his girlfriend at the time “mom”. 
 
I, Emma L. Bogan, swear that all of the above 
statements are true and correct to the best of my 
knowledge. 
 
  /s/ Emma L. Bogan 
________________________ 
Emma L. Bogan 
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Signed and sworn in my presence on this 9 day of 
November, 2007.  State of Ohio, County of Franklin, 
 
  /s/ Darlene K. Hohla 
_______________________ 
Notary Public  
 
APPENDIX F 
 

[Email from Counsel to Petitioner’s Wife] 
 
From: Melissa Prendergast  
Subject: RE: 
To: Joseph Hammond 
Date: Wednesday, October 17, 2007, 11:00 AM 
 
Kelly, 
 
I am sorry that it’s gotten so late and just want you 
to know that it’s because I kept trying to come up 
with a meritorious argument, or angle on an 
argument, to help you and Joseph.  That being said, 
since the deadline is next week, I am more than 
willing to draft a pro se postconviction petition for 
Joseph and make sure that it is filed on time.  What 
that means, is that I would draft it and file it, and 
notify the court that I am not counsel, but am doing 
this for the limited purpose of protecting the 
deadline.  At that time, it would be up to you and 
Joseph to follow through on the proceedings.  We can 
talk a little more, if you decide to have me do this, 
about what you can expect. 
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Given Sam’s schedule, we have been playing phone 
tag for about a month now, and I’m hoping to hear 
back from him today, and have more insight. 
 
Please let me know if you want me to do a pro se 
petition. 
 
Thank you, 
 
Melissa M. Prendergast 
Assistant State Public Defender 
Office of the Ohio Public Defender 
8 E. Long St., 11th Floor 
Columbus, OH 43215 
 
APPENDIX G 
 
2953.21 Post conviction relief petition. 
 
(A)(1)(a) Any person who has been convicted of a 
criminal offense or adjudicated a delinquent child 
and who claims that there was such a denial or 
infringement of the person’s rights as to render the 
judgment void or voidable under the Ohio 
Constitution or the Constitution of the United 
States, and any person who has been convicted of a 
criminal offense that is a felony and who is an 
offender for whom DNA testing that was performed 
under sections 2953.71 to 2953.81 of the Revised 
Code or under former section 2953.82 of the Revised 
Code and analyzed in the context of and upon 
consideration of all available admissible evidence 
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related to the person’s case as described in division 
(D) of section 2953.74 of the Revised Code provided 
results that establish, by clear and convincing 
evidence, actual innocence of that felony offense or, if 
the person was sentenced to death, establish, by 
clear and convincing evidence, actual innocence of 
the aggravating circumstance or circumstances the 
person was found guilty of committing and that is or 
are the basis of that sentence of death, may file a 
petition in the court that imposed sentence, stating 
the grounds for relief relied upon, and asking the 
court to vacate or set aside the judgment or sentence 
or to grant other appropriate relief. The petitioner 
may file a supporting affidavit and other 
documentary evidence in support of the claim for 
relief. 
 
(b) As used in division (A)(1)(a) of this section, 
“actual innocence” means that, had the results of the 
DNA testing conducted under sections 2953.71 to 
2953.81 of the Revised Code or under former section 
2953.82 of the Revised Code been presented at trial, 
and had those results been analyzed in the context of 
and upon consideration of all available admissible 
evidence related to the person’s case as described in 
division (D) of section 2953.74 of the Revised Code, 
no reasonable factfinder would have found the 
petitioner guilty of the offense of which the petitioner 
was convicted, or, if the person was sentenced to 
death, no reasonable factfinder would have found the 
petitioner guilty of the aggravating circumstance or 
circumstances the petitioner was found guilty of 
committing and that is or are the basis of that 
sentence of death. 
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(c) As used in divisions (A)(1)(a) and (b) of this 
section, “former section 2953.82 of the Revised Code” 
means section 2953.82 of the Revised Code as it 
existed prior to the effective date of this amendment.  
 
(2) Except as otherwise provided in section 2953.23 of 
the Revised Code, a petition under division (A)(1) of 
this section shall be filed no later than one hundred 
eighty days after the date on which the trial 
transcript is filed in the court of appeals in the direct 
appeal of the judgment of conviction or adjudication 
or, if the direct appeal involves a sentence of death, 
the date on which the trial transcript is filed in the 
supreme court. If no appeal is taken, except as 
otherwise provided in section 2953.23 of the Revised 
Code, the petition shall be filed no later than one 
hundred eighty days after the expiration of the time 
for filing the appeal. 
 
(3) In a petition filed under division (A) of this 
section, a person who has been sentenced to death 
may ask the court to render void or voidable the 
judgment with respect to the conviction of 
aggravated murder or the specification of an 
aggravating circumstance or the sentence of death. 
 
(4) A petitioner shall state in the original or amended 
petition filed under division (A) of this section all 
grounds for relief claimed by the petitioner. Except 
as provided in section 2953.23 of the Revised Code, 
any ground for relief that is not so stated in the 
petition is waived. 
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(5) If the petitioner in a petition filed under division 
(A) of this section was convicted of or pleaded guilty 
to a felony, the petition may include a claim that the 
petitioner was denied the equal protection of the 
laws in violation of the Ohio Constitution or the 
United States Constitution because the sentence 
imposed upon the petitioner for the felony was part 
of a consistent pattern of disparity in sentencing by 
the judge who imposed the sentence, with regard to 
the petitioner’s race, gender, ethnic background, or 
religion. If the supreme court adopts a rule requiring 
a court of common pleas to maintain information 
with regard to an offender’s race, gender, ethnic 
background, or religion, the supporting evidence for 
the petition shall include, but shall not be limited to, 
a copy of that type of information relative to the 
petitioner’s sentence and copies of that type of 
information relative to sentences that the same judge 
imposed upon other persons. 
 
(B) The clerk of the court in which the petition is 
filed shall docket the petition and bring it promptly 
to the attention of the court. The clerk of the court in 
which the petition is filed immediately shall forward 
a copy of the petition to the prosecuting attorney of 
that county. 
 
(C) The court shall consider a petition that is timely 
filed under division (A)(2) of this section even if a 
direct appeal of the judgment is pending. Before 
granting a hearing on a petition filed under division 
(A) of this section, the court shall determine whether 
there are substantive grounds for relief. In making 
such a determination, the court shall consider, in 
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addition to the petition, the supporting affidavits, 
and the documentary evidence, all the files and 
records pertaining to the proceedings against the 
petitioner, including, but not limited to, the 
indictment, the court’s journal entries, the 
journalized records of the clerk of the court, and the 
court reporter’s transcript. The court reporter’s 
transcript, if ordered and certified by the court, shall 
be taxed as court costs. If the court dismisses the 
petition, it shall make and file findings of fact and 
conclusions of law with respect to such dismissal.  
 
(D) Within ten days after the docketing of the 
petition, or within any further time that the court 
may fix for good cause shown, the prosecuting 
attorney shall respond by answer or motion. Within 
twenty days from the date the issues are raised, 
either party may move for summary judgment. The 
right to summary judgment shall appear on the face 
of the record. 
 
(E) Unless the petition and the files and records of 
the case show the petitioner is not entitled to relief, 
the court shall proceed to a prompt hearing on the 
issues even if a direct appeal of the case is pending. 
If the court notifies the parties that it has found 
grounds for granting relief, either party may request 
an appellate court in which a direct appeal of the 
judgment is pending to remand the pending case to 
the court. 
 
(F) At any time before the answer or motion is filed, 
the petitioner may amend the petition with or 
without leave or prejudice to the proceedings. The 
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petitioner may amend the petition with leave of court 
at any time thereafter. 
 
(G) If the court does not find grounds for granting 
relief, it shall make and file findings of fact and 
conclusions of law and shall enter judgment denying 
relief on the petition. If no direct appeal of the case is 
pending and the court finds grounds for relief or if a 
pending direct appeal of the case has been remanded 
to the court pursuant to a request made pursuant to 
division (E) of this section and the court finds 
grounds for granting relief, it shall make and file 
findings of fact and conclusions of law and shall 
enter a judgment that vacates and sets aside the 
judgment in question, and, in the case of a petitioner 
who is a prisoner in custody, shall discharge or 
resentence the petitioner or grant a new trial as the 
court determines appropriate. The court also may 
make supplementary orders to the relief granted, 
concerning such matters as rearraignment, retrial, 
custody, and bail. If the trial court’s order granting 
the petition is reversed on appeal and if the direct 
appeal of the case has been remanded from an 
appellate court pursuant to a request under division 
(E) of this section, the appellate court reversing the 
order granting the petition shall notify the appellate 
court in which the direct appeal of the case was 
pending at the time of the remand of the reversal 
and remand of the trial court’s order. Upon the 
reversal and remand of the trial court’s order 
granting the petition, regardless of whether notice is 
sent or received, the direct appeal of the case that 
was remanded is reinstated. 
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(H) Upon the filing of a petition pursuant to division 
(A) of this section by a person sentenced to death, 
only the supreme court may stay execution of the 
sentence of death. 
 
(I)(1) If a person sentenced to death intends to file a 
petition under this section, the court shall appoint 
counsel to represent the person upon a finding that 
the person is indigent and that the person either 
accepts the appointment of counsel or is unable to 
make a competent decision whether to accept or 
reject the appointment of counsel. The court may 
decline to appoint counsel for the person only upon a 
finding, after a hearing if necessary, that the person 
rejects the appointment of counsel and understands 
the legal consequences of that decision or upon a 
finding that the person is not indigent. 
 
(2) The court shall not appoint as counsel under 
division (I)(1) of this section an attorney who 
represented the petitioner at trial in the case to 
which the petition relates unless the person and the 
attorney expressly request the appointment. The 
court shall appoint as counsel under division (I)(1) of 
this section only an attorney who is certified under 
Rule 20 of the Rules of Superintendence for the 
Courts of Ohio to represent indigent defendants 
charged with or convicted of an offense for which the 
death penalty can be or has been imposed. The 
ineffectiveness or incompetence of counsel during 
proceedings under this section does not constitute 
grounds for relief in a proceeding under this section, 
in an appeal of any action under this section, or in an 
application to reopen a direct appeal. 
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(3) Division (I) of this section does not preclude 
attorneys who represent the state of Ohio from 
invoking the provisions of 28 U.S.C. 154 with respect 
to capital cases that were pending in federal habeas 
corpus proceedings prior to July 1, 1996, insofar as 
the petitioners in those cases were represented in 
proceedings under this section by one or more 
counsel appointed by the court under this section or 
section 120.06, 120.16, 120.26, or 120.33 of the 
Revised Code and those appointed counsel meet the 
requirements of division (I)(2) of this section. 
 
(J) Subject to the appeal of a sentence for a felony 
that is authorized by section 2953.08 of the Revised 
Code, the remedy set forth in this section is the 
exclusive remedy by which a person may bring a 
collateral challenge to the validity of a conviction or 
sentence in a criminal case or to the validity of an 
adjudication of a child as a delinquent child for the 
commission of an act that would be a criminal offense 
if committed by an adult or the validity of a related 
order of disposition. 
 
Amended by 128th General Assembly File No. 30, SB 
77, § 1, eff. 7/6/2010. 
 
Effective Date: 10-29-2003; 07-11-2006 
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