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The Supreme Court as an Issue
in Presidential Campaigns

Although the Supreme Court’s decisions
have far-reaching political consequences and
presidential elections profoundly affect the
Court by determining who will appoint the
Justices, the Court only sporadically has
émerged as a significant issue in presidential
eampaigns. During the nineteenth and most of
the twentieth centuries, the Court emerged as
an issue only at times when its decisions were
particularly controversial. During the past
forty years, as voters have acquired more
awareness of the political significance of
Supreme Court appointments, the Court has
become a persistent—but nearly always
peﬁpheralﬂlection issue. Controversies
vonceming the Court, however, have provid-
ed some dramatic moments in presidential
campaign history on the relatively rare
occasions when candidates have placed the
Court at center stage.

Judicial issues first played a role in the
glection of 1800, when the controversy over
the federal judiciary’s enforcement of the
Alien and Sedition Acts may have helped to
tlect Thoinas Jefferson to the presidency.

WILLIAM G. ROSS

Although this election preceded the 1801
appointment of fohn Marshall to the chief
justiceship and the emergence of the Court as
a powerful counterweight to Congress and the
President, Jefferson’s election reflected wide-
spread discontent with the federal judiciary’s
imposition of harsh penalties under these
statutes, which were designed to stifle
opposition to the policies of President Adams,
who steadfastly rejected attempts to lend

-American support to France in its war with

Great Britain. During the election campaign,
these laws acquired a political importance that
exceeded their practical importance since
Jeffersonians claimed that they represented
a political attitude that threatened liberty

itself.! Opposition to the statutes and attacks

on the federal judiciary’s enforcement of the
laws encouraged John Adams to appoint
Marshall to the chief justiceship during the
waning days of his presidency. During the
next two decades, the Marshall Court’s
controversial decisions protecting  vested
property interests, expanding the power of
the federal government and increasing the
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authority of the judiciary, generated hostility .

toward the Court among Jeffersonian Repub-
licans, some of whom advocated measures to
curtail federal judicial power. The Court,
however, was not a significant issue in
presidential elections, except in 1832, when
the campaign was dominated by President
Jackson’s opposition. to the Bank of the
United States, which Congress had created
to facilitate federal financial transactions and
to creatc a source of credit for private
businesses. To Jackson, this symbolized the
expansion of federal power at the expense of
‘the states and the aggrandizement of the

power of wealthy merchants, financiers, and

speculators at the expense of farmers, crafts-
men, and owners of small businesses. The
Court could net help but to be swept into the
maelstrom since it had upheld the constitu-
tionality of the Bank in McCulloch v. Mary-
land (1819),> a decision that provided a
sweeping vision of congressional power to
legislate for the nation’s welfare under the
Constitution’s Necessary and Proper Clause.
In vetoing the renewal of the Bank’s charter in
Tuly 1832, Jackson declared that “[t]he
opinion. of the judges has no more authority
over Congress than the opinion of Congress
has over the judges, and on that point the
President is independent of both.™® As one
scholar has explained, Jackson’s transforma-
tion of the election into a referendum on his
veto “placed the .constitutional role of the
Court in doubt.” Jacksonians derogated the
Court’s power of judicial review—even though
the Court in McCulloch had not struck down
the bank statute, while National Republicans
claimed that criticism of judicial review called
into question the rule of law. Jackson’s re-
election, however, did not result in any
‘erosion of the Court’s power. Although Chief
-Justice Taney and other Justices appointed by
Jackson were less inclined than Maishall to
favor vested property interests and the
expansion of congressional power, the Taney
Court used the power and prestige won for the
Court during the Marshall era to craft a
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doctrine of state police power that helped to
facilitate the continuation of economic devel-
opment along capitalistic lines. The Court
itself was not at the vortex of a presidential
campaign unti! 1860, following its notorious
Dred Scott decision, which held that Congress
could not constitutionally exclude slavery
from the territories.” Although the Justices
apparently hoped - that this decision would
resolve an issue that the political system had
failed to settle, Dred Scoftt exacerbated the
controversy over slavery and helped to
precipitate the Civil War. Bitterly assailed
by the nascent Republican party, Dred Scott
provided opponents of slavery with a tangible
target on which to focus.® The decision was a
prominent feature of the debates between
Abraham Lincoln and Stephen Douglas in
their 1858 contest to represent Illincis in the
U.S. Senate,’ and fear of the extension of
slavery was such a dominant force in the 1860
presidential election that the legal scholar
Charles Warren concluded that “Chief Justice
Taney elected Abraham Lincoln to the
Presidency.”™® _

In contrast with later periods in which
judicial decisions were controversial, oppo-
nents of Dred Scott tended 'to'advocate the
repudiation of this decision rather. than the
curtailment of the Court’s institutional
powers. As one scholar has explained, the
“Republican remedy for the Dred Scott
decision was to win the election of 1860,
change the personnel of the Court, and have
the decision reversed.” Lincoln believed that
“a Republican victory at the polls would be
enough in itself to prevent further pro-slavery
onslaughts by the existing Court.”'? Although
Republicans bitterly condemmed the decision,
one historian has explained that Republican
attacks on the Court “were softened during the
campaign or dropped outright” as “part of the
Republican attempt o moderate their stance
and undercut charges that the party was
disloyal to the Constitution.”" Republican
campaign literature, however, did not hesitate
to criticize Dred Scott along with T aney.'*
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The Supreme Court first became a subject of political campaigns in the 1896 contest between William McKinley
(left) and William Jennings Bryan (right). Bryan criticized three 1895 Supreme Court decisions striking down
the federal income tax, excluding manufacturing from the scope of the Sherman Antitrust Act, and uphoiding
the conviction of labor leader Eugene V. Debs for violating a federal injunction during a strike.

While the Republican platform did not
actually mention Dred Scott by name, its
disapproval of that decision was unmistakable.
The platform declared that “the new dogma
that the Constitution ... carries slavery info the
any or all of the territories ... is a dangerous
political heresy” that was at odds with the text
of the Constitution as well as legislative and
judicial precedent, and was “subversive of the
peace and harmony of the country.”'?
Judicial issues first became regularly
intertwined with presidential politics during
the period between the 1890s and 1937, when

- the Supreme Court, lower federal courts, and

state courts carefully scrutinized the constitu-
tionality of social and economic regulaiory
legislation that was designed to ameliorate
some of the harsher effects of the Industrial
Revolution. These statutes presented novel
issues of law since they often interfered with
traditional concepts of private property or

exceeded generally limits on congressional
power under the commerce and taxing
powers. Although the courts upheld more
regulatory legislation than they struck down,’
the Court struck down several high-profile
statutes, and the specter of judicial nullifica-
tion of reform legislation demoralized pro-
gressive attempts fo enact such laws. The
courts during this period also often restricted
the activities of labor unions, often through
the use of injunctions against strikes, boy-
cotts, and organizational efforts. Critics of the
Supreme Court and other courts complained
that a “judicial oligarchy” was thwarting the
rights of the people and proposed various
measures to curtail judicial power.

The Courl’s responses fo economic
regulation and the growing assertiveness of
organized labor first became an issue during
the tumuituous and pivotal contest between
William McKinley and William Jennings
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Bryan in 1896 in the wake of the triad of 1895
Supreme Court decisions striking down the
federal income tax, excluding manufacturing
from the scope of the Sherman Antitrust
Act, and upholding the conviction of labor
leader Eugene V. Debs for violating a federal
injunction during a strike,'* The Democratic
platform blamed the federal government’s
deficit on the income tax decisions, alleging
that the Court had overturned nearly a century
of precedent. The platform also assailed
“govermnment by injunction as a new and
bighly dangerous form of oppression by
which Federal judges become at once legis-
lators, judges, and executioners” and pro-
posed a federal statute to permit the use of
juries 1n some cases involving contempt
of court.’ Keenly aware that derogation of
theCourt could play into the hands of
Republicans who sought to portray him as a
dangerous radical, Bryan criticized the
Court’s decisions as he vigorously barn-
stormed through the nation, buthe was careful
to avoid the acetbic thetoric with which some
of his supporters assailed the Court, and he
emphasmed that he did not challenge judicial
review.'® This did not, however, inhibit
various Republicans from alleging that Dem-
ocrats threatened constitutional government
by questioning the Court’s decisions.!”
Tudicial issues receded in the election
campaigns of 1900 and 1904 before re-
surfacing to a small degree in 1908, when
Judicial appointments for the first time became
an election issue because of the relatively
advanced ages of the Justices.® Such con-
cemns were prophetic, for William Howard
Tatt had the opportunity to nominate six
Justices during his single term as President.
By 1912, the surge of Progressivism
brought criticism of the courts to a crescendo
and ensured that judicial issues were promi-
nent in the presidential election. Some
Progressives advocated various measures to
restrain judicial power, including abolition of
life tenure for federal judges, election of
federal judges, and the requirement of'd super-

majority in decisions striking down legisla-
tion. While most of the plethora of progressive
proposals for curbing judicial review never
advanced beyond rhetoric, Progressives in
several Westemn states secured the enactment
of laws to permit the recail of state Jjudges.
Conservatives, who found judicial recall
shocking, were even more appalled by former
President Theodore Roosevelt’s proposal for
a recall of judicial decisions, which Roosevelt
unveiled when he announced his presidential
candidacy in February 1912. Roosevelt’s
recall would have permitied states to allow
voters fo revise state supreme court decisions
that nullified state statutes on state or federal
constitutional grounds.!® Conservatives were
not alone in denouncing Roosevelt’s proposal
as a threat to constitutional government, and
Roosevelt soon found the proposal to be an
albatross around the neck of his campaign.
Although Roosevelt was too stubbom or too
committed to the idea to retreat from it, he
understandably downplayed his support for it,
particularly after he lost the Republican
nomination and became the candidate of the
newly formed Progressive party. The ability
of Roosevelt’s opponents to use the recall to
portray Roosevelt as a wild and dangerous
radical may have caused Roosevelt to criticize
the courts less frequently and less stridently
during his autumn campaign than he had done
during the previous two years.?®
Republicans, however, would not allow
the issue to recede and Taft practically made
defense of judicial review the centerpiece of
his re-election campaign. In accepting the
G.O.P. nomination, Taft declared that the
preservation of the Constitution was “the-
supreme issue” of the election and he assailed
“hostility to the judiciary and the measures to
take away its power and its independence,”
particularly the judicial recall and measures to
restrict the use of injunctions against second-
ary boycotts and to permit the use of juries in
contempt proceedings.”’ The Republican
platform echoed these themes, pledging to
maintain the “authority and integrity” of the
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state and federal courts in order to protect civil
liberties and political stability %

In contrast with Taft and Roosevelt, the
Democratic nominee, Woodrow Wilson,

" generally ignored judicial issues in his

victorious presidential campaign, apparently
fearing that criticism of the courts would
offend voters or allow Republicans to brand
him as radical.” The Democtatic platform
struck the same note of caution, chiding the
Republicans for raising “a false issue respect-
ing the judiciary” and suggesting that “lack of
respect for the courts” was widespread.**

Although assessmént of the. precise
impact of judicial issues on the 1912
election’s outcome is not possible, -Roose-
velt’s criticisms ‘of the courts and his recall
proposal did not prevent him from out-polling
Taft, with twenty-eight percent of the popular
votes and eighty-eight electoral votes.

The Supreme Court’s more restrained
exercise of judicial review for several years
after 1912 and tlie growing public focus on the

!@'Vhen he announced his presidential candidacy in
F'abrua:y 1912, Theodore Roosevelt univeiled his
proposal for a recali of judicial decisions, which would
have permitted states to allow voters to revise state
Supreme court decisions that nullified state statutes
on state or federal constitutional grounds.

prospect of American participation in the First
Warld War helped to ensure that judicial
issues were not prominent in the 1916 contest
between Wilson and Charles Evans Hughes.
The Court nearly became 2 major issue,

however, because Hughes resigned from the "

Court to accept.the Republican nomination.
Although Hughes had actively resisted efforts
to draft him for the nomination and had
accepted it only after Republicans had
convinced him that only he could unite their
still-fractured party, Hughes’s abrupt meta-
morphosis from jurist to presidential candi-
date naturally lent credence to the long-
standing complaint of progressives and labor
unions that judges were merely politicians in
black robes.”> The immediate chorus of
outrage over Hughes’s acceptance of the
nomination included proposals for constitu-
tional amendments to limit political activity
by former Justices.?®

Criticism of Hughes quickly wilted,
however, after Wilson refused to permit the

. Democratic platform to condemn Hughes for

resigning from the Court to become a
candidate. The widespread perception that
Hughes had not sought the nomination also
helped to eliminate the Court as an election
issue and spared the Court from loss of
prestige. As Professor Bickel observed, the

" hazards that Hughes’s candidacy presented to
“the Court were “negotiated with singular

success and luck.”™’

The Court also had at least an indirect

“impact on the election of 1916 because

President Wilson’s appointment of Louis D,
Brandeis to the Court in January of that year
helped Wilson to obtain crucial support of
progressives in what was one of the closest
presidential elections in history.”® Many of
these progressives had voted for Roosevelt in
1912 and did not believe that Wilson’s “New
Freedom” reforms had sufficiently advanced
the progressive agenda. Moreover, many
progressives regarded themselves as Republi-
can. They might have voted for the moderate-
ly progressive Hughes in much greater
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numbers but for Wilson’s nomination of
Brandeis, an imaginative, tireless, articnlate,
and highly successful champion of progres-
sive causes whose membership on the Court
ensured that cases involving social and
economic regulatory legislation and the rights
of labor would receive a sympathetic hearing
from a Justice who m'ight be able to influence
the thinking of at least some of his Brethren on
the Court. Foreign and domestic issnes arising
out of the First World War dominated the next
election in 1920, but judicial issues returned
to the fore during the 1924 contest after the
Taft Cowrt handed down a number of
decisions that restricted labor union activi-
ties? and invalidated a federal child labor™®
statute and a law regulating wages for women
in the District of Columbia.*! Once again,
Progressives produced a multitude of pro-
posals for curbing judicial review, including
Wisconsin Senator Robert M. LaFollette's
proposal to permit Congress to override
Supreme Court decisions by two-thirds votes
of both houses. LaFollette first proposed this
rémedy in 1922 and he continued to advocate
it as he campaigned as a third party candidate
in 1924, denouncing the Supreme Court
decisions that hobbled orgauized labor and
impeded social and economic regulatory
legislation. The powerful Committee on
Progressive Political Action, which endorsed
LaFollette, advocated the virtual abolition of
judicial review and called for the election of
federal judges for limited terms.*

‘With LaFollette assembling a formidable
coalition of intellectuals, liberals, farmers,
industrial workers, and ethnic voters, Repub-
licans feared with good reason that he would
carry enough Midwestern and Western states
to throw the election into the House of
Representatives. Borrowing a page from their
playbooks of 1896 and 1912, Republicans
seized upon LaFollette’s crificism of Supreme
Court decisions as an ideal means of framing
their theme that LaFollette was a dangerous
radical who would foment political upheaval
that would ruin the nation’s burgeoning

Wisconsin Senator Robert M. LaFollette proposed
permitting Congress to override Supreme Court
decisions by two-thirds votes of both houses in
1922 and he continued to advocate for it as he
campaigned as a third parly candidate in 1924,
denouncing the Supreme Court decisions that
hobbled organized labor and impeded social and
economic regulatory legistation.

prosperity. In one of his few campaign
speeches, the normally phlegmatic Coolidge
feverishly warned that LaFollette’s proposal
to permit nullification of Supreme Court
decisions would encourage “confiscation of
property and the destruction of liberty” and
that Americans would “see their savings
swept away, their homes devastated, and their
children perish from want and hunger.”?* In
another speech, he alleged that LaFollette’s
proposal would “destroy the States, abolish
the Presidential office, close the courts and
make the will of Congress absolute.”**
Meanwhile, Republican vice presidential
candidate Charles G. Dawes relished his
opportunities to savage LaFollette’s proposal
in nearly every speech of his campaign.”’
Some Democrats likewise attacked the pro-
posal in apocalyptic thetoric,>® as did many
prominent attorneys. Hughes, for example,
charged that LaFollette’s proposal would
“denature the Supreme Court” and “destroy
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our system of government,”’

signed by many of New York's leading
attorneys alleged that “LaFollette’s attack
upon our Constitution and the Supreme Court
is but the first step toward Socialism,
Bolshevigm, and chaos.™?

Republicans were particnlarly adept in
using the Court issue as a means of eroding
LaFollette’s disproportionate support among
Roman Catholics; Jews, and Lutherans, who
looked to the federal courts for protection
against ethnic and religious discrimination in
the wake of the resurgent nativism that
followed the First World War. Many of these
voters, who constituted LaFollette’s political
base, were grateful to the Supreme Court for
its decision in Meyer v. Nebraska, which
struck down laws prohibiting the teaching of
German in parochial and private schools.®®
This decision was particularly important
because it cast a pall over a powerful
nationwide movement to eliminate parochial
education by requiring all children to attend
public school. Relying on Meyer, a federal
district court in March 1924 struck down
Oregon’s compulsory public education law in
a deeision that the Supreme Court affirmed
after the 1924 election.*

Chief Justice Taft, who was woried
about the increasing criticism of the Court for
its invalidation of economic regulatory legis-
lation, personally encouraged Republicans to
use Lalollette’s Court-curbing proposal as a
political weapon. Taft, for example, advised
Coolidge early in his presidential campaign
that the Court issue was “so important that it is
of great benefit to be stressed,”! and he urged
the editor of the St Louis Post-Dispatch to
praise Meyer and the Oregon school decision
in editorials denouncing LaFollette’s Court
proposal.*? In response to Meyer, LaFollette
and other progressives pointed out that the
Court’s use of judicial review had protected
vested economic interests far more often than
it had fostered non-economic personal liber-
ties, and LaFollette questioned whether
people should look toward the Court for

and a statement -

While running for President in 1964, Senator Barry M.
Goldwater of Arizona, who perhaps spoke more
frequently and more harshly about the Court than
any major party's presidential candidate in history,
linked his attacks on the Court with the broader
themes of his campaign, particularly the threats to
states’ rights and what he termed America's “moral
decay.”

protection of their liberties anyway. “In all the
history of the world,” he toid an Omaha
audience, “no people has ever looked to the
courts as the guardians of its liberties. The
liberties of the people rest with the people.”"

LaFollette’s volleys against the Court
played well with liberals, but even many of
LaFollette’s most ardent admirers bored
easily when their candidate addressed the
specific details of judicial decisions. After his
supporters vacated Madison Square Garden in
droves while LaFollette offered a lesson in the
fine points of constitutional law during a
speech early in his autumn carmpaign, LaFol-
lette addressed judicial issues less frequently
and in much less detail. Toward the end of the
campaign, LaFollette tried to distance himself
from his proposal to permit congressional
nullification of Supreme Court decisions,
admitting that the measure was unlikely to
survive the gauntlet of the constitutional
amendment process.** This reflected LaFol-
lette’s recognition that the Republicans had
effectively exploited his Court-curbing pro-
posal, as well as his desire to emphasize what
he regarded as more important issues.*> In
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order to aveid running afoul of widespread
respect for the judiciary, LaFollette also
generally avoided personal criticism of Taft,
although one of his campaign brochures
claimed that it was ironic that Taft, whom
the people had rejected in his effort to win re-
election to the pation’s highest office, now
occupied by appointment the powerful posi-
tion of Chief Justice.*®

Although LaFollette placed well for a
third party candidate, winning seventeen
percent of the popular vote and carrying his
home state of Wisconsin, his attacks on the
Court probably eroded his support. One
scholar concluded that “the Supreme Court
issue, more than anything else, was responsi-
ble for the ease with which the Republicans
convinced a large segment of the American
voting population of the imminent danger to
the Constitution.”*” Contemporary commen-
tators agreed. The New Republic, which had
endorsed LaFollette, lamented the success of
the “whipped-up panic over the supposed
danger to the Supreme Court and the
Constitution,”®® and syndicated columnist
Mark Sullivan wrote that “LaFoljette suffered
greatly through dramatizing himself in oppo-
sition to the Supreme Court.””*

While the Supreme Court’s review of
social and -economic regulatory legislation
remained controversial, the Court was not an
important issuc in the 1928 and 1932
elections. The issue flared up only briefly in
the closing days of the 1932 campaign afier
Republicans, including President Hoover,
attacked Franklin Roosevelt’s off-hand re-
mark that the Republicans controlled the
Court.*®

[n 1936, the Court remained in the
background of the presidential contest even
though one might have expected the Court to
become a major issue since the Court had
crippled the New Deal by striking down
several major New Deal measures during 1935
and 1936. Although many of Roosevelt’s
supporters urged him to use these decisions as
an election issue, Roosevelt refrained from any

broadsides against the Court, limiting himself
to discreet hints that Court reform might be
part of his post-election agenda.®® Roosevelt
may have feared that attacks on the Court
might have played into Republican efforts to
malign him as an enemy of the Constitution,
and he wanted a clean slate on which to work
after the election in framing measures to
prevent the Court from continuing to obstruct
his programs. _ ‘

The remedy that Roosevelt unveiled after
his landslide re-election—the appointment of
six additional Justices—generated an enor-
mous controversy in which Roosevelt was
accused of trying to “pack”™ the Court for
political purposes. Although Congress re-
jected Roosevelt’s proposal, -the Court be-
came much more amenable to social and
regulatory legislation starting in 1937, and
Roosevelt’s ability to appoint several Justices
who were sympathetic to the New Deal
ensured that the Court ceased to be a target
of criticism by liberals and progressives.

Republican allegations that Roosevelt’s
“Court-packing” proposal was subversive of
constitutional government—had grown cold
by the time of the 1940 presidential campaign
despite sporadic attempts by Republicans to
re-kindle it by linking it with their warnings
that the New Deal and Roosevelt’s bid for
an unprecedented third term threatened
constitutional government. Republicans also
alleged that Roosevelt’s success in appointing
Justices who were sympathetic toward the
New Deal threatened the separation of
powers.”

Although judicial issues continued to
recede in 1944 when Roosevelt sought and
received a fourth term, Republicans charged
that Roosevelt’s appointment of allegedly
subservient Justices and his disregard of the
two-term tradition threatened constitutional
government. The Republican nominee Thom-
as E. Dewey reminded voters of Roosevelt’s
effort to obtain “an obedient Supreme Court”
through his Court-packing plan and lamented
that “time and mortality... have enabled Mr.
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Roosevelt to pack the courts with New Deal
appointees.”5 ?

Political criticism of Supreme Court
decisions receded after the Judicial Revolu-
tion of 1937 but flared up again, this time
on the “conservative™ end of the political
spectrum, during the Warren Court era of the
1950s and 1960s. The Court’s decisions
opposing racial segregation, particularly
Brown v. Board of Education (1954), and
its decisions protecting the rights of political
subversives during the height of the Cold War
provoked much controversy, as did its many
decisions extending the procedural rights of
criminal defendants. Like “liberal” critics of
the Court before 1937, these Conservatives
proposed various measures to curb the
institutional powers of the Court. In particu-
lar, they proposed limitating the Court’s
jurisdiction over various controversial sub-
jects.”* During the 1956 and 1960 clection
campaigns, both parties were reticent about
the Court’s controversial decisions on racial
desegregation and domestic security issues,
partly because they did not want to politicize
these issues even more than they already had
been politicized.*

The Court’s additional decisions in the
carly 1960s on the sensitive subjects of
desegregation, and criminal procedure, and
its pioneering decisions on school prayer, and
reapportionment helped to ensure that the
Court became a major issue in 1964.
Campaigning for the Democratic presidential
nomination, Alabama Governor George C.
Wallace attacked these decisions with gusto in
nearly all of his speeches. Borrowing a phrase
favored by progressives who criticized the
Court earlier in the century, Wallace alleged
that “a judicial oligarchy™ threatened Ameri-
can democracy.”® This allegation was later
embraced by the Republican presidential
nominee, Senator Barry M. Goldwater of
Arizona, who perhaps spoke more frequently
and more harshly about the Court than any
major party’s presidential candidate in
history. As the columnist Anthony Lewis
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observed three weeks before the election,
Goldwater “has seemed to be running against
the nine justices instead of Lyndon B.
Johnson.”’ '

Goldwater linked his attacks on the Court
with the broader themes of his campaign,
particularly the threats fo states’ rights and so-
called “moral decay.” His particularly harsh
criticisms of the Court’s 1reapport:iomnent58
and school praye:rsg decisions were echoed by
the Republican party’s platform, which called
for constitutional amendments to permit the
forty-nine states that had bicameral legisla-
tures to use factors other than population in
apportioning membership in one house of
the legislature and to permit noncoerced
prayer in public schools.®® Although Gold-
water avoided criticizing the Court’s desegre-
gation decisions, reporters who covered his
campaign believed that southern audiences
had these decisions in mind when they
cheered Goldwater’s attacks on the Court
for interjecting itself into social and political
issues.®!

Goldwater’s criticisms of the Court, like
those of LaFollette in 1924, may have played
into the hands of the Democrats, who based
much of their strategy on aitempts to portray
the Republican nominee as a dangerous
radical. House Judiciary Committee chair
emanuel celler, for example, castigated Gold-
water for his “violent demagoguery™ and for
using the “Court as a political football.”®?
Like LaFollette’s critics four decades earlier,
Cellar warned that Goldwater's remarks could
have revolutionary consequences by inciting
disrespect for the rule of law. In terms that
were reminiscent of the elite bar’s admon-
itions about LaFollette in 1924, fifty presti-
gious lawyers, including a dozen law school
deans and five former American Bar Associa-
tion presidents, issued a statement on October
11 deploring Goldwater’s “attack upon the
ultimate guardian of American liberty.”®
Unlike Coolidge in 1924, however, President
Johnson refrained from joining such criticism
of Goldwater, confining himself to a lofty
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declaration that he did not regard the Court as
an appropriate election issue.>*

Like earlier candidates, particularly La-
Follette in 1924, Goldwater found that his
supporters responded well to general attacks
on the Court but that they had scant patience
for detailed analysis of judicial decisions. One
Republican campaign organizer practically
cried when he reported to national headquar-
ters that Goldwater’s discussion of constitu-
tional law bored and confused a Charlotte
audience that had expected “blood and guts”
from Goldwater after South Carolina Senator
Strom Thurmond “got the crowd all fired
.05

Unlike LaFollette and many of his fellow
Conservatives, Goldwater did not advocate
any curtailment of the Court’s institutional
powers. Instead, Goldwater became one ofthe
first presidential candidates to emphasize the
connection between presidential elections
and federal court appointments. Goldwater
wamed, for example, that “the makeup of the
Supreme Court” was reason fo be “very, very
worried about who is the President for the next
four or eight years,”®® and he promised to
appoint “judges who will support the Consti-
tution, not scoff at it.»s7

Like LaFollette in 1924 and other
presidential candidates who have castigated
decisions of the Court, Goldwater refrained
from personal criticism of the Justices. At a
time when many conservatives were calling
for the impeachment of Chief Justice Earl
Warren and even denouncing him as a traitor,
Goldwater publicly described Warren as “a
very loyal man™ and not *“un-American” when
one of his supporters at a campaign rally tried
to goad him into a personal attack on the Chief
Justice.%®

Goldwater’s strident criticisms of the
Court’s decisions probably had little impact
on the outcome of the election, which Gold-
water lost in'a major landslide, except to the
extent that they may have reinforced Demo-
cratic allegations that Goldwater was an
extremist. Although Goldwater’s defeat en-

sured the demise of growing efforts to use the
constitutional amendment process to overturm
or modify various Supreme Court decisions,
the Court remained controversial. During the
next four years, the Court’s decisions,
particularly Miranda v. Arizona® and other
decisions protecting the rights of criminal

defendants, helped to ensure that the Court

would become a major election issue in 1968,

During. the 1968 campaign, Richard
Nixon criticized the Court more than any
successful presidential candidate in history.”
Unlike Goldwater in 1964, Nixon generally
refrained from discussions of particular
decisions, confining himself to more general
criticism of judicial activism, especially in
cases involving criminal procedure. Cam-
paigning at a time when rising crime was one
of the electorate’s major concerns, Nixon’s
criticisms of the Court fit nicely info his
broader efforts to assure voters that he would
help to restore so-called “law and- order.”
Although Nixon denounced Miranda and
advocated legislation to allow a judge and
jury to decide whether a confession was
volmtary,” he generally refrained from
proposing instifutional reforms or constitu-
tional amendments to overtum specific deci-
sions. Instead, Nixon focused on judicial
appointments as a remedy, promising to
nominate judges who would “be strict con-
structionists who saw their duty as interpret-
ing and not making law. “They would see
themselves as caretakers of the Consfitution
and servants of the people, not super-
legislators with a free hand to impose their
political viewpoints on the the American
people.””” Nixon’s promise to nominate such
judges had particular resonance because, in
June 1968, Warren announced his intention to

retire from the Court and eighty-three-year- -

old Justice Hugo L. Black also was expected
to be close to retirement.

Nixon’s emphasis on judicial issues paled
in comparison with the ferocious manner in
which Wallace assailed the Court during
his 1968 third party presidential campaign.
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Wallace, who carried five southern states and
won a larger share of the vote—thirteen
percent-—than any third party candidate since
LaFollette, made attacks on the Court a staple
of his campaign speeches. Wallace, for

example, declared that “We don’t have a

sick society, we have a sick Supreme Court,”
and he decried “perverted decisions™ that
prohibited classroom prayer while permitting
distribution of “obscene pomography.””
. Wallace did not spare Warren, whom he
alleged to have “done more to destroy
constitutional government in this country
than any one man.”*

The platform of the American Indepen-

dent party, which was hastily formed to-

provide Wallace with ballot access, advocated
that Supreme Court and Court of Appeals
judges be subject to periodic reconfirmation
by the Senate, and that district judges face
periodic retention elections that would require
appointment of a new judge if the volers
opposed retention. The platform also casti-
gated the courts for “their solicitude for the
criminal and lawless element in our society,”
which was “one of the principal reasons for
the furmoil and near revolutionary conditions
which prevail in our country today.””>
Meanwhile, Democratic nominee Hubert
H. Humphrey defended the Court, declaring
that the “Court in these very critical years has
served the national interest extraordinarily
well.” 7 Humphrey insisted that the Court’s
decisions had “not impaired law enforcement;
they have merely placed upon the police and
the attorneys, county attorneys, district attor-
neys and others ...a greater understanding of
statutory and constitutional law.””" Hum-
phrey also wamed that no President could
“manage” the Supreme Court.”® Judicial
issues in the 1968 campaign were understand-
ably important, for Nixon had the opportunity
to appoint four Justices during his first term, at
least three of whom helped to move the Court
in a more “conservative” direction. Professor
Stephenson has described the 1968 campaign
as “a watershed event for the Supreme Court
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both institutionally and jurisprudentially™
insofar as it “inaugurated an era of conspicu-
ous politicization ofthe jud.iciau'y.”-"9 Growing
public recognition of the importance of
Supreme Court appointments has made
detailed senatorial examination of Court
nominees a permanent part of the confirma-
tion process since the 1970s and also has
caused judicial selection to become a peren-
nial issue in presidential campaigns even
during times when most of the Court’s
decisions have been arousing any particular
controversy.

Conclusion

Although most voters appear to be aware
of at least some major Supreme Court
decisions and understand that Presidents
help to shape constitutional law by nominat-
ing Justices and other federal judges, presi-
dential candidates generally find that the
Court is difficult fo transform into an election
issue. As the nation’s most revered defender
of the rule of law and the Constitution, the
Court is so widely respected, even when its
decisions are unpopular, that attacks on the
Court always have been politically perilous.
Harsh criticism of the Court can backfire,
making a candidate vulnerable to allegations
that he seeks to politicize the Court or lacks
respect for the Constitution.

Transformation of the Court into a
political issue is also difficult for presidential
candidates because anything other than the
most superficial criticism requires discussion
of the subtleties of the Court’s decisions,
which may bore or confuse many voters and
are certainly out of place in campaigns that are
increasingly focused on simple themes and
sound bites. During the past forty years, such
criticism has also been problematic because
the Court’s decisions have been so diffuse that
the Court has not been closely identified with
the views of either political party or either end
of the political spectrum.
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It is, therefore, understandable that
modern candidates have addressed the Court
mostly in the context of the appointment
process. Even this, however, presents diffi-
culties since it is never clear which Justices, if

any, will depart from the Court during the

coming four years. Moreover, even in an age
of close scrutiny of nominees, it is never
certain that a Justice will conform to the
expectations of the President who nominates
her. The increasing scrutiny of potential
Tustices during both the pre-nomination and

confirmation processes, however, has helped

to reduce the chances of such surprises and
therefore helps to ensure that Court appoint-
ments will remain an issue in presidential
campaigns.
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