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QUESTION PRESENTED 

Whether a federal court, on a petition for habeas 
corpus pursuant to 28 U.S.C. § 2254, should disturb 
the factual finding of the state trial court that, under 
the totality of the circumstances, the defendant had 
invoked his constitutional right to counsel pursuant 
to Edwards v. Arizona, 451 U.S. 477 (1981), where 
there is no clear and convincing evidence to the 
contrary. 
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INTRODUCTION 

Petitioner seeks review in this Court of a decision 
of the Sixth Circuit by presenting a question that has 
never been at issue in this case.  The state trial court 
(and every subsequent reviewing court) found that 
Respondent Kevin Moore had invoked his right to 
counsel pursuant to Edwards v. Arizona, 451 U.S. 
477 (1981).  The Sixth Circuit granted a writ of 
habeas corpus because, in light of this finding, the 
state trial court should have excluded an 
incriminating statement made to the interrogating 
officer who reinitiated questioning after Moore 
requested an attorney.  The courts below have 
disagreed about what did and should have happened 
after Moore invoked his right to counsel, but no court 
has disagreed that he invoked that right. 

Petitioner attempts to use this case as a vehicle to 
“provide guidance to the lower courts in the proper 
analysis of an alleged invocation of the Miranda-
Edwards right to counsel.”  Petition for Certiorari 
(“Pet.”) at 4.   But this case provides no such vehicle, 
because every court to consider this case, starting 
with the state trial court, has found that Moore 
invoked his right to counsel.  If Petitioner is 
successful, this Court would be the first court to hold 
that Moore did not.  Petitioner simply seeks error 
correction (even though there was no error) of that 
factual finding in this Court.  This Court does not, 
however, exist to review “erroneous factual findings 
or the misapplication of a properly stated rule of 
law.”  Sup. Ct. R. 10.   
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Petitioner seeks to justify her extraordinary 
request by manufacturing an illusory conflict among 
the lower courts as to what constitutes an invocation 
of the right to counsel under Edwards, thereby 
attempting to satisfy the guidelines of Supreme 
Court Rule 10(a).  But there is no conflict, because 
Petitioner misunderstands both (i) the nature of the 
bright line in the Edwards rule and (ii) the role of the 
state trial court in applying the Edwards rule to the 
totality of the circumstances of the interrogation, 
after hearing relevant testimony. 

Contrary to Petitioner’s assertions that “an 
unambiguous bright-line rule” should apply to the 
content of a suspect’s statement, Pet. 11, the bright 
line in Edwards is not how one invokes the right to 
counsel; it is the cessation of questioning that must 
happen after invocation.  The bright-line rule is this:  
Once a suspect invokes his right to counsel, the 
interrogating officer must stop questioning the 
suspect until counsel can be provided or the suspect 
himself reinitiates the interrogation.  As this Court 
has explained, the prophylactic nature of the 
Edwards rule “has the virtue of informing police and 
prosecutors with specificity as to what they may do 
in conducting custodial interrogation.”  Arizona v. 
Roberson, 486 U.S. 675, 681 (1988).  Petitioner’s 
seven-page table listing various defendants’ 
statements, see Pet. 13-20, flips Edwards on its head 
by attempting to create a bright line as to what 
suspects must do in order to invoke the right to 
counsel, not what police and prosecutors must do in 
response to such an invocation. 
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 Before it can ascertain whether an officer has 
violated the bright-line Edwards rule, the trial court 
must, in the first instance, determine whether a 
suspect has clearly invoked his right to counsel 
during an interrogation by reviewing the totality of 
the circumstances in the particular situation.  As this 
Court has indicated, the issue of invocation is fact-
specific and will necessarily differ from case to case.  
Thus, in offering a list of cases where some courts 
find invocation in some circumstances and other 
courts find no invocation in other circumstances, 
Petitioner misses the point.  Different cases with 
different facts will yield different outcomes on the 
question of whether the suspect has invoked his right 
to counsel.  The common element in these cases—the 
bright-line Edwards rule—is that the police cannot 
continue to question a suspect after he has 
unambiguously requested an attorney.   

Therefore, there is no split among the lower 
courts that would require this Court to intervene 
pursuant to Supreme Court Rule 10.  Different 
factual circumstances leading to different decisions is 
the nature of fact-finding in the trial courts, and yet 
all Petitioner asks this Court to do is review the 
finding by the state trial court that Moore invoked 
his right to counsel.  The state trial court’s finding of 
fact has already been reviewed by state appellate 
courts for clear error and was presumed correct by 
lower federal courts.  The correctness of the trial 
court’s finding is not appropriate for review by this 
Court, and certiorari should be denied. 
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COUNTER-STATEMENT OF THE CASE 

On April 23, 2000, Moore was interrogated by 
Sergeant Kenneth Gardner of the Detroit Police in 
relation to the shooting death of Hyshanti Johns.  
Pet. 5.  At the beginning of the interrogation, Moore 
presented Sergeant Gardner with his attorney’s 
business card and asked him to call the number on 
the back.  Pet. App. 70a-71a.  Sergeant Gardner tried 
calling the number, but reached only the attorney’s 
answering machine.  See Pet. App. 71a.  According to 
Sergeant Gardner, after he returned and explained 
what had happened, Moore “put the card back into 
his pocket.”  Pet. App. 25a.  By his own admission, 
Sergeant Gardner then “asked [Moore] did he want 
to talk to [me] and [he] said yes he did.”  Pet. 
App. 11a.  Moore signed a waiver of rights and made 
a statement implicating himself in the shooting.   
Pet. App. 4a.  He was arrested and charged with 
first-degree murder.  See Pet. App. 61a. 

Prior to trial, Moore moved to suppress the 
statement.  Pet. App. 68a-73a.  After a hearing on 
July 25, 2000 at which both Moore and Sergeant 
Gardner testified, the trial court concluded that 
Moore had made “an initial request for an attorney” 
by “ask[ing] the sergeant to call a number on the 
reverse of a business card, which was an attorney’s 
business card.”  Pet. App. 70a-71a.  The trial court 
observed that Moore did not “again attempt to invoke 
his rights to have an attorney during the 
interrogation” and held that suppression was 
unwarranted.  Pet. App. 71a-72a.  The trial court was 
silent as to whether Moore or Sergeant Gardner had 
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reinitiated conversation after Moore initially invoked 
his right to counsel. 

Moore was tried before a jury, and his statement 
was read into evidence.  Pet. App. 4a-5a.  The jury 
convicted Moore of first-degree murder and various 
firearms offenses.  Pet. App. 61a.  Moore appealed, 
arguing that the trial court had erred in denying his 
motion to suppress.  The Michigan Court of Appeals 
affirmed, stating that “[t]he trial court determined 
that, although defendant initially requested counsel, 
the challenged statement was made only after 
defendant initiated further conversation with the 
police.  We find no clear error in this factual 
determination.”  Pet. App. 66a.  The Michigan 
Supreme Court subsequently denied review.  Pet. 
App. 59a. 

On October 24, 2007, Moore filed a petition for 
writ of habeas corpus in the United States District 
Court for the Eastern District of Michigan, claiming 
again that the trial court had erred in denying the 
motion to suppress.  Pet. App. 50a.  In considering 
this claim, the district court concluded that Moore 
had “most likely invoked his right to counsel” and, 
although it was “unclear whether . . . Sergeant 
Gardner or [Moore] . . . reinitiated the subsequent 
conversation,” the district court noted that, “after 
attempting to contact [Moore’s] lawyer, Sergeant 
Gardner clearly began asking questions of [Moore] to 
see if he wished to make an incriminating 
statement.”  Pet. App. 51a-52a.  The district court 
therefore concluded that “[u]nder the circumstances, 
the Michigan courts may have erred in finding that it 
was [Moore], and not the officer, who reinitiated the 
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interrogation after [Moore] had invoked his right to 
counsel.”  Pet. App. 52a.   

The district court denied habeas relief on the 
grounds that the introduction of Moore’s statement 
was harmless error.  Pet. App. 52a-53a.  However, 
the district granted a certificate of appealability 
because it “rejected the state court’s finding that it 
was petitioner, and not the police, who reinitiated 
the discussions after petitioner had invoked his right 
to counsel” and was “troubled by the circumstances 
surrounding [Moore’s] interrogation.”  Pet. App. 
24a, 26a. 

On appeal, a panel of the United States Court of 
Appeals for the Sixth Circuit reversed the district 
court’s decision and granted Moore’s petition.  Pet. 
App. 1a.  The Sixth Circuit “agree[d] with both the 
trial court and the district court that, after being 
taken into custody, Moore invoked his constitutional 
right to counsel by requesting that the police officer 
call his attorney’s phone number.”  Pet. App. 9a.  The 
Sixth Circuit disagreed with the Michigan Court of 
Appeals that Moore had reinitiated the interrogation, 
because the state court’s holding “effectively required 
that Moore assert his right to counsel a second time 
in order to secure it.”  Pet. App. 12a-13a.  Finally, the 
Sixth Circuit rejected the district court’s conclusion 
that the use of Moore’s statement at trial was 
harmless error under Brecht v. Abrahamson, 507 
U.S. 619 (1993).  Pet. App. 13a-15a. 

Judge Boggs dissented on the question of whether 
Moore or Sergeant Gardner reinitiated the 
interrogation because the record was “somewhat 
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murky” and “subject to muddled interpretation,” but 
agreed with the majority that “Moore asked the 
officer to call a particular attorney for him.”  See Pet. 
App. 16a-18a.  As to reinitiation, Judge Boggs held 
that the Michigan Court of Appeals’ determination 
was “not beyond fairminded disagreement” and 
therefore not unreasonable.  Pet. App. 18a. 

After the Sixth Circuit issued its opinion, 
Petitioner moved to stay the mandate, contending 
that it “plan[ned] to file a petition for a writ of 
certiorari” and that it “[would] be raising a 
significant question concerning the proper 
application of AEDPA deference in this case given 
that the state appellate court determined that 
Moore’s admission was made only after he re-
initiated conversation with the police.”  Respondents-
Appellees’ Motion to Stay the Mandate at 3, Moore v. 
Berghuis, No. 09-2011 (6th Cir. Dec. 21, 2012).  The 
State also indicated that it would pursue questions 
as to whether “Moore made an unequivocal request 
for counsel in the first instance” and whether “[the 
Sixth Circuit] appropriately applied [Brecht].”  
Id. at 4.   

On February 28, 2013, Petitioner abandoned two 
of the three questions referenced in its motion to stay 
the mandate, and asked this Court to review just one 
of those three questions—what constitutes an 
invocation of the right to counsel, even though no 
court has ever held that the defendant in this case 
did not invoke that right.  The Sixth Circuit 
summarily denied this motion on March 11, 2013.  
Order Denying Motion to Stay the Mandate, Moore v. 
Berghuis, No. 09-2011 (6th Cir. Mar. 11, 2013).   



-8- 
 

 

 

REASONS FOR DENYING THE WRIT 

I. The Underlying Facts and Procedural 
History of This Case Demonstrate That 
All Petitioner Seeks Is Fact-Bound Error 
Correction. 

Although every court to consider this case has 
either expressly held or assumed that Moore invoked 
his right to counsel under Edwards, see Pet. App. 9a, 
51a, 66a, 71a, Petitioner asks this Court to find that 
Moore did not invoke that right, see Pet. 4.  
Petitioner’s assertion that “[o]f the 15 judges and 
state-court justices who have been presented with 
the question in this case so far, 13 of them did not 
find a constitutional violation,” Pet. 29, is highly 
misleading because zero of those 15 jurists ever found 
that Moore did not invoke his right to counsel.  The 
uniformity in the courts below on the question 
presented by Petitioner demonstrates conclusively 
that Petitioner simply seeks to use this Court to 
correct a purported erroneous factual finding of a 
state trial court.  That is plainly not the role of this 
Court, as stated clearly in Rule 10:  “A petition for a 
writ of certiorari is rarely granted when the asserted 
error consists of erroneous factual findings or the 
misapplication of a properly stated rule of law.” 

The state trial court, which was the first court to 
address whether Moore invoked his right to counsel, 
did not hinge its decision on the question of 
invocation.  Rather, the state trial court expressly 
concluded that Moore had invoked his right to 
counsel, stating that Moore had made “an initial 
request for an attorney,” and that Moore did not 
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“again attempt to invoke his rights to have an 
attorney during the interrogation.”  Pet. App. 71a 
(emphasis added).1  The Michigan Court of Appeals, 
the final state court to offer a reasoned decision of 
this case, similarly stated:  “The trial court 
determined that, although defendant initially 
requested counsel, the challenged statement was 
made only after defendant initiated further 
conversation with the police.  We find no clear error 
in this factual determination.  Under the 
circumstances, the statement was properly 
obtained.”  Pet. App. 66a (emphasis added).  
Invocation was never at issue when this case was in 
the Michigan state courts.  

Instead, this case has been about what did 
happen and what should have happened after 
invocation.  After this case reached federal court on a 
petition for habeas corpus under 28 U.S.C. § 2254, 
the questions litigated in both the district court and 
the Sixth Circuit were whether Moore reinitiated 
conversation with police and whether admission of 
his statement at trial was harmless error.   

On federal habeas review, the district court 
focused on the question of who reinitiated 
communication.  Concluding that Moore had “most 
likely invoked his right to counsel,” the district court 
zeroed in on “whether it was Sergeant Gardner or 
[Moore] who reinitiated the subsequent 

                                                 
1  Moreover, the fact that Moore turned himself in for 
questioning, see Pet. 4, was part of the totality of the 
circumstances that was before the state trial court when it 
nevertheless held that Moore invoked his right to counsel. 
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conversation,” and found it “troublesome” that “the 
Michigan courts may have erred in finding that it 
was [Moore], and not the officer, who reinitiated the 
interrogation after [Moore] had invoked his right to 
counsel.”  Pet. App. 51a-52a.  The district court, 
however, declined to decide the question, finding that 
the admission of Moore’s statement did not have a 
prejudicial effect on his trial and was therefore 
harmless error.  Pet. App. 53a. 

The Sixth Circuit reversed after carefully 
considering the two primary issues in this case.  
First, in deciding whether the Michigan courts had 
unconstitutionally required Moore to continue to 
assert his right to counsel after the initial invocation, 
the Sixth Circuit held that the Michigan courts had 
unreasonably applied Edwards because they 
“effectively required that Moore assert his right to 
counsel a second time in order to secure it.”  Pet. 
App. 12a-13a.  Second, in deciding whether the 
admission of his custodial statement was harmless 
error under Brecht, the Sixth Circuit decided that the 
state courts’ error was not harmless because 
admission of the statement had a “substantial and 
injurious effect” on the jury’s verdict.  Pet. App. 15a.  
But Petitioner did not present either of those 
questions in her petition, and they are not before this 
Court.   

The question Petitioner presents was considered 
by the Sixth Circuit as a threshold question to the 
above two holdings.  The Sixth Circuit decided that 
threshold question by simply and succinctly 
“agree[ing] with both the trial court and the district 
court” that Moore had invoked his right to counsel.  
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Pet. App. 9a.  The dissent agreed, stating that the 
majority should have deferred to the state appellate 
court’s judgment as to whether Moore had initiated 
further conversation after Moore clearly “asked the 
officer to call a particular attorney for him.”  Pet. 
App. 16a-18a. 

This case is simply not about whether Moore 
unequivocally invoked his right to counsel.  The state 
trial court expressly held that he did invoke that 
right, and none of the four federal judges hearing 
this case on federal habeas review disputed the state 
trial court’s conclusion.  Ignoring the posture of this 
case, Petitioner invites this Court to decide, for the 
first time and contrary to the holding of the state 
trial court, that Moore did not invoke his right to 
counsel.  This Court should decline Petitioner’s 
invitation, especially given that the factual record is, 
in the words of the Sixth Circuit dissent, “somewhat 
murky” and “subject to muddled interpretation.”  Pet. 
App. 17a-18a. 

The state trial court correctly held that Moore 
invoked his right to counsel, and that holding has 
been reaffirmed or left undisturbed by every 
reviewing court.  But even if the decisions of every 
court below were incorrect, this Court does not sit as 
a court of error to review the correctness of lower 
court decisions.  Certiorari is inappropriate here, and 
it should be denied. 
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II. Petitioner’s Misunderstanding of the 
Prophylactic Nature of the Edwards Rule 
Creates the Illusion of a Circuit Split 
Where None Exists. 

Even if this case were in a posture amenable to 
review by this Court, there is no circuit split that 
would justify review under Rule 10.  Petitioner offers 
factual snippets from a number of other cases, some 
of which find an invocation and others of which do 
not, to create the illusion of inconsistency.  Pet. 8-21.  
Yet determining whether a suspect invoked his right 
to counsel under Edwards depends on an analysis of 
the totality of the circumstances of an interrogation 
and the suspect’s request.  Petitioner’s attempt to 
create a circuit split is no more than a failure to 
acknowledge the fact-specific nature of the invocation 
inquiry under Edwards.  

This Court created a clear bright-line prophylactic 
rule in Edwards:  When a suspect invokes his right 
to counsel, all questioning must stop.  451 U.S. 
at 484-85.  This Court reaffirmed that rule in Davis, 
holding that “questioning must cease if the suspect 
asks for a lawyer.”  Davis v. United States, 512 U.S. 
452, 461 (1994).  The purpose of this bright-line rule 
is to protect a suspect’s right to have counsel “present 
during custodial interrogation.”  Id. at 460.  Although 
Petitioner incorrectly asserts that “the prophylactic 
Miranda right to counsel . . . is meant to protect . . . 
the right to remain silent,” see Pet. 4, 9, 23, the right 
to counsel is a distinct (if sometimes related) 
procedural safeguard from the right to remain silent.  
Both are intended to secure a suspect’s Fifth 
Amendment right against compulsory self-
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incrimination.  See Berghuis v. Thompkins, 130 S. Ct. 
2250, 2260 (2010) (distinguishing between the 
“Miranda right to remain silent and the Miranda 
right to counsel at issue in Davis,” and noting that 
“[b]oth protect the privilege against compulsory 
self-incrimination”). 

Only an unequivocal invocation of the right to 
counsel is sufficient to trigger the protections of 
Edwards, and the question whether an individual 
defendant has invoked his right to counsel must be 
decided “objective[ly]” based on the circumstances of 
the particular case.  Davis, 512 U.S. at 459.  
“Invocation of the . . . right to counsel ‘requires, at a 
minimum, some statement that can reasonably be 
construed to be an expression of a desire for the 
assistance of an attorney.’”  Id. (quoting McNeil v. 
Wisconsin, 501 U.S. 171, 178 (1991)).  However, “if a 
suspect makes a reference to an attorney that is 
ambiguous or equivocal in that a reasonable officer in 
light of the circumstances would have understood 
only that the suspect might be invoking the right to 
counsel,” the police are not required to terminate the 
interrogation.  Davis, 512 U.S. at 459.   

Once counsel has been invoked, the police may 
resume interrogation only if an attorney is present or 
if “the suspect himself reinitiates conversation.”  Id. 
at 458.  A statement obtained in violation of this rule 
may not be used against the suspect at trial.  
See Edwards, 451 U.S. at 480.  However, the 
admission of such a statement will be considered 
harmless unless the statement had a substantial and 
injurious effect in determining the jury’s verdict.  See 
Brecht, 507 U.S. at 637. 
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In attempting to demonstrate that this case 
merits review based on the considerations set forth 
in  Rule 10, Petitioner contends that “[t]he circuits 
are split about what constitutes invocation of the 
Miranda right to counsel.”  Pet. 8.  Petitioner 
includes a chart with similar-sounding statements, 
removed from their context and the circumstances in 
which they were made, where some courts decided 
that the suspect invoked his right to counsel and 
others did not.  Pet. 13-20.  Petitioner argues that 
this purported inconsistency undermines the 
“unambiguous bright-line rule” of Edwards.  Pet. 11. 

The bright line is the cessation of interrogation by 
the police once counsel has been invoked, not the 
invocation of counsel by a suspect.  This Court has 
more than once recognized that when the lower 
courts apply “the ‘rigid prophylactic rule’ of Edwards 
. . . courts [must] ‘determine whether the accused 
actually invoked his right to counsel.’”  Davis, 512 
U.S. at 458 (quoting Smith v. Illinois, 469 U.S. 91, 95 
(1984)).  As the Seventh Circuit has explained, the 
determination of whether an individual has invoked 
the right to counsel “does not end with words alone.”  
United States v. Shabaz, 579 F.3d 815, 819 (7th Cir. 
2009).   

In finding whether a suspect actually invoked his 
right to counsel, courts also appropriately “consider 
the circumstances in which the statement was 
made.”  Id.  In this case, the trial court heard live 
testimony from both the suspect and the officer, 
which included the full context in which the request 
was made, and determined that there was a request 
for counsel.  Tellingly, when Petitioner describes 
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Moore’s initial interaction with Sergeant Gardner, 
Petitioner omits any mention of how the state trial 
court interpreted their interaction after hearing 
Moore and Sergeant Gardner testify—as “an initial 
request for an attorney.”  Pet. App. 71a. 

Petitioner primarily relies on two cases, Quadrini 
v. Clusen, 864 F.2d 577 (7th Cir. 1989), and United 
States v. Tran, 171 F. App’x 758 (11th Cir. 2006), to 
show that courts are not applying Edwards 
consistently.  Yet even a cursory examination of each 
case reveals that there is no inconsistency.  In 
Quadrini, although the defendant displayed business 
cards of the public defender and his investigator, he 
specifically stated that he did not want an attorney 
present.  864 F.2d at 580.  Consistent with the latter 
statement, the Wisconsin state courts, the Eastern 
District of Wisconsin, and the Seventh Circuit all 
held that the defendant did not invoke his right to 
counsel.  Id. at 582-83.  Here, Moore never made 
such a statement, a material distinction that 
explains the different conclusion in his case.   

Petitioner’s reliance on Tran is similarly 
misplaced.  In that case, which concerned the 
invocation of the post-indictment Sixth Amendment 
right to counsel, the district court “did not explicitly 
address whether Tran invoked his right to counsel.”  
171 F. App’x at 761.  On direct appeal, the Eleventh 
Circuit refused to reverse because, based on the 
record before it, the defendant’s request was “too 
ambiguous to have constituted an invocation of his 
right to counsel.”  Id.  Here, in contrast, the trial 
court did determine that there was an invocation of 
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the right to counsel, which has not been questioned 
by any reviewing court. 

Attempting to broaden the issue, Petitioner 
further argues that “[t]he circuits are also split over 
what statements invoke the right to speak only with 
counsel.”  Pet. 11.  But this contention fails for 
precisely the same reason:  Petitioner neglects to 
consider the context in which the statements are 
made.  As the Sixth Circuit has explained, “language 
that might be less than clear, when viewed in 
isolation, can become clear and unambiguous when 
the immediately surrounding circumstances render 
them so.”  Abela v. Martin, 380 F.3d 915, 926 
(6th Cir. 2004).  For instance, Petitioner cites to the 
Second Circuit’s decision in Wood v. Ercole that the 
statement “I think I should get a lawyer” was an 
unequivocal invocation of the right to counsel under 
Edwards, see Pet. 11, but fails to note that the court 
analyzed the context of the statement in that case, 
noting that the “circumstances surrounding the 
interrogation erase any possible ambiguity” about 
these words, 644 F.3d 83, 91 (2d Cir. 2011); accord 
People v. Adkins, 113 P.3d 788, 792 (Colo. 2005) 
(observing that “the trial court correctly looked to the 
totality of the circumstances to make its findings of 
fact and conclusion of law that [defendant] 
unambiguously invoked the right to counsel”).2 

                                                 
2  By attempting to excerpt isolated statements, Petitioner 
at times confuses equivocal and unequivocal cases.  See, e.g., 
Bradley v. Commonwealth, 327 S.W.3d 512, 519 (Ky. 2010) 
(defendant “unequivocally invoked his right to counsel”) (cited 
as an equivocal case (Pet. 14)); State v. Harris, 741 N.W.2d 1, 7 
(Iowa 2007) (same). 
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Petitioner’s overly simplified catalog of 
statements, all of which are divorced from their 
context, simply shows that the state and federal 
courts have a responsibility to analyze the totality of 
the circumstances in determining whether a suspect 
unambiguously requested counsel during an 
interrogation.  That determination may depend on 
little more than hearing testimony from the suspect 
and the interrogating officer—which is what 
happened in this case when the state trial court 
judge determined that Moore invoked his right to 
counsel.  Given the inherently fact-based nature of 
these determinations, there is no circuit split that 
would justify discretionary review by this Court 
under Rule 10. 
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CONCLUSION 

For the reasons discussed above, this Court 
should deny the Petition. 
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