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INTRODUCTION 

When this case was last here almost three years 
ago, the Government urged this Court to deny review 
primarily on the ground that plaintiffs were bound 
by the divided panel ruling in Williams v. United 
States, 240 F.3d 1019 (Fed. Cir. 2001)—whether 
rightly or wrongly decided—under principles of issue 
preclusion.  This Court remanded the case for the 
Federal Circuit to address that argument, and noted 
that “[f]urther proceedings after decision on the 
preclusion question are for the Court of Appeals to 
determine in the first instance.”  Pet. App. 94a.   

The Federal Circuit faithfully followed that 
directive.  A unanimous panel rejected the 
Government’s preclusion argument, but was 
constrained to rule in the Government’s favor on the 
merits in light of the Williams precedent.  The 
Federal Circuit then granted plaintiffs’ petition for 
rehearing en banc, and—by a lopsided 10-2 margin—
overruled Williams to the extent it departed from the 
venerable rule that, under the Compensation Clause 
of Article III, Congress may not “withhold or take 
from [a] judge a part of that which has been 
promised by law for his services.”  O’Donoghue v. 
United States, 289 U.S. 516, 533 (1933) (emphasis 
added; internal quotation omitted).  Because 
plaintiffs were entitled to expect that Congress 
would not renege on the precise, self-executing, and 
non-discretionary salary adjustments promised by 
the Ethics Reform Act of 1989, Pub. L. 101-194, 103 
Stat. 1716 (Nov. 30, 1989), the en banc court 
concluded that Congress had violated the 
Compensation Clause by withholding such 
adjustments.    
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Although the Government was perfectly content 
to let the Federal Circuit have the last word on this 
issue the last time this case was here, the 
Government now insists that “[t]his Court’s review is 
manifestly necessary.”  Pet. 26.  The preclusion 
argument on which the Government relied the last 
time, however, has vanished without a trace.   

The Government’s main argument now is that 
this Court should review a decision invalidating a 
federal statute.  But the Federal Circuit’s 
constitutional holding is limited to four long-expired 
appropriations riders from the 1990s, none of which 
did anything more than block a promised judicial 
salary adjustment in a particular year.  None of 
those appropriations riders has any ongoing 
application.  Beyond invalidating those obsolete 
provisions, the Federal Circuit simply interpreted a 
2001 statute according to its plain terms to hold that 
the Government had no basis to withhold the 
promised judicial salary adjustments in 2007 and 
2010.  The Government essentially conceded this 
narrow question of statutory interpretation below, 
and Congress is of course free to revisit the statute if 
it wishes to force the issue.   

At bottom, the petition fails to account for the 
broader context in which this dispute arises.  For the 
past eighteen years, Article III judges have been 
denied the salary adjustments that the 1989 Act 
promised them in return for substantial restrictions 
on their ability to earn outside income.  As a result, 
many judges have left the bench, and many potential 
judges have declined nomination.  Federal judges, 
who reasonably thought their salaries had at least 
some protection from erosion by inflation, are 
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constantly forced to return to Congress as 
supplicants.  The past two decades, in short, have 
witnessed precisely the threat to the caliber and 
independence of the federal bench that both the 1989 
Act and the Compensation Clause were designed to 
avoid.  This interbranch dispute has dragged on long 
enough, and there is no good reason for this Court 
now to enter the fray. 

STATEMENT OF THE CASE 

A. The Ethics Reform Act of 1989 

This case arises out of the 1989 Act, which 
substantially overhauled federal judicial 
compensation.  On the one hand, the Act sharply 
limits federal judges’ ability to earn outside income.  
See 5 U.S.C. app. §§ 501-502.  On the other hand, the 
Act provides federal judges with annual cost-of-living 
adjustments to protect judicial salaries from 
inflation.  See 28 U.S.C. § 461(a).  Needless to say, 
these “reciprocal provisions”—which stemmed from 
the recommendation of a bipartisan congressional 
Task Force on Ethics—are interrelated.  Pet. App. 
3a; see also Pet. App. 15-16a; 135 Cong. Rec. H8732, 
8766 (daily ed. Nov. 16, 1989) (statement of Rep. 
Wolpe) (“[The] pay adjustment provision [is] tied 
directly to the elimination of all honoraria or 
speaking fees.”); 135 Cong. Rec. H9253, 9266 (daily 
ed. Nov. 21, 1989) (Task Force Report) (“The task 
force wishes to emphasize that it considers the salary 
provisions of its recommendations to be an integral 
part of the total ethics package being proposed.”). 

The salary adjustments promised by the 1989 Act 
are precise, self-executing, and non-discretionary.  
The Act provides that the salaries of Article III 
judges shall be adjusted annually by the 
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Employment Cost Index (a measure of private-sector 
salaries) minus 0.5%, so long as that adjustment 
does not exceed either (1) the annual salary 
adjustment for federal civil servants (i.e., General 
Schedule (GS) employees) or (2) 5%.  See Pub. L. 101-
194, 103 Stat. 1716, 1769; see also 5 U.S.C. § 5318 
note; 28 U.S.C. § 461(a)(2).  Although judicial salary 
adjustments are triggered only in years in which GS 
employees receive salary adjustments, the statutory 
scheme similarly entitles GS employees to automatic 
annual salary adjustments, unless the President 
determines that there is either a “national 
emergency” or “serious economic conditions affecting 
the general welfare.”  5 U.S.C. § 5303(b)(1).  The 
upshot of this scheme is that Article III judges are 
entitled to automatic annual salary adjustments 
unless the President declares a national or economic 
emergency.  

The 1989 Act took effect on January 1, 1991, and 
for several years thereafter federal judicial salaries 
were duly adjusted under its terms.  In fiscal years 
1995, 1996, 1997, and 1999, however, the judicial 
salary adjustments mandated by the Act did not take 
effect, even though the salaries of GS employees 
were adjusted as required by law.  That happened 
because, in each of those years, Congress attached 
riders to appropriations bills stating that, other laws 
to the contrary notwithstanding, the salaries of 
federal judges would not be adjusted.  See Pet. 7. 

B. The Williams Litigation & Its Aftermath 

In response to the withholding of the salary 
adjustments mandated by the 1989 Act, several 
federal judges filed a putative class action alleging 
that their compensation had been diminished in 
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violation of Article III.  After certifying a class of all 
federal judges then serving (including plaintiffs here) 
without providing notice or opt-out rights, the 
district court (Penn, J.) held that Congress had 
violated the Compensation Clause by withholding 
the promised adjustments.  See Williams v. United 
States, 48 F. Supp. 2d 52 (D.D.C. 1999). 

A sharply divided panel of the Federal Circuit 
reversed.  See 240 F.3d 1019 (Fed. Cir. 2001).  
Although the panel majority did not deny that its 
decision was “regrettable” and contrary to “sound 
equitable principle[s],” it held that this Court’s 
decision in United States v. Will, 449 U.S. 200 (1980), 
foreclosed the judges’ claims are a matter of law.  See 
240 F.3d at 1033, 1035, 1040. 

The Williams plaintiffs sought review from this 
Court, which was denied over the dissent of three 
Justices.  See 535 U.S. 911 (2002) (Breyer, J., joined 
by Scalia and Kennedy, JJ., dissenting from denial of 
certiorari).  These Justices opined that the Williams 
plaintiffs had “offer[ed] a strong argument 
distinguishing Will in terms of the Compensation 
Clause’s basic, expectations-related purpose,” insofar 
as “Will involved a set of interlocking statues which, 
in respect to future cost-of-living adjustments, were 
neither definite nor precise.”  Id. at 917.  Thus, as 
these Justices explained, Will did not govern the 
Compensation Clause issue presented by the 1989 
Act.  See id. at 918.  Indeed, these Justices “very 
much doubt[ed] that the Court in Will intended” to 
“permit legislative repeal of even the most precise 
and definite salary statute … any time before the 
operative fiscal year in which the new nominal 
salary rate is to be paid.”  Id.  By holding otherwise, 
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the Federal Circuit in Williams had “significantly 
restrict[ed] the protective scope of the Compensation 
Clause,” and “render[ed] ineffectual any 
congressional effort to protect judges’ real 
compensation, even from the most malignant 
hyperinflation.”  Id. at 916, 918.  

In 2001, after the Federal Circuit’s decision in 
Williams, Congress enacted legislation purporting to 
revive a 1981 appropriations rider (commonly known 
as Section 140) that had expired in 1982.  See Pub. L. 
107-77, Title VI, § 625, 115 Stat. 748, 803 (Nov. 28, 
2001) (“Section 140 … is amended by adding at the 
end the following: ‘This section shall apply to fiscal 
year 1981 and each fiscal year thereafter.’”).  As 
relevant here, Section 140 prohibited the use of 
federal funds to adjust judicial salaries “except as 
may be specifically authorized by Act of Congress 
hereafter enacted.”  Pub. L. 97-92, Title IV, § 140, 95 
Stat. 1183, 1200 (Dec. 15, 1981).  Although the 2001 
amendment purported to revive Section 140, it did 
not purport to change the substantive scope of the 
earlier legislation or to amend or repeal the 1989 
Act. 

In the years following enactment of the 2001 
amendment, Congress enacted legislation 
authorizing judicial salary adjustments in fiscal 
years 2002, 2003, 2004, 2005, 2006, 2008, and 2009.  
For fiscal years 2007 and 2010, however, Congress 
did not enact such legislation (although, in contrast 
to the 1990s, it also failed to enact any blocking 
legislation), and Article III judges received no salary 
adjustments in those years—even though GS 
employees (as well as high-level Executive Branch 
officials) did receive such adjustments. 
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C. This Lawsuit 

Plaintiffs are six current and former Article III 
judges.  Pet. App. 115-17a.  They brought this action 
in the Court of Federal Claims in January 2009, 
alleging that Congress had violated the 
Compensation Clause by withholding the salary 
adjustments mandated by the 1989 Act.  Pet. App. 
123-25a.  As relief, they sought backpay for the 
additional amounts they should have received—and 
would have received but for the challenged 
withholdings—during the period covered by the 
applicable six-year statute of limitations.  See id.; see 
generally 28 U.S.C. § 2501.  That deficit resulted not 
only from the unlawful withholding of the salary 
adjustments mandated by the 1989 Act in 2007 (and, 
subsequently, 2010), but also from diminished base 
pay as a result of the unlawful withholdings of the 
1990s. 

The Court of Federal Claims summarily 
dismissed the complaint based on the Williams 
precedent.  Pet. App. 111-13a.  Over the dissent of 
three judges, the Federal Circuit thereafter denied a 
petition for initial hearing en banc, Pet. App. 96-
105a, and a panel summarily affirmed the judgment 
on the ground that “Williams controls the disposition 
of this matter,” Pet. App. 109a.   

Plaintiffs then sought review in this Court, which 
granted their petition for certiorari, vacated the 
judgment, and remanded the case “for consideration 
of the question of preclusion raised by the Acting 
Solicitor General in his brief for the United States 
filed July 26, 2010.”  Pet. App. 94-95a.  Specifically, 
in opposing the petition, the Government had argued 
that plaintiffs were bound by Williams’ resolution of 
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the Compensation Clause issue (whether right or 
wrong) because they had been absent members of the 
non-opt-out class certified (without opposition from 
the Government or notice to absent class members) 
in Williams.  This Court “consider[ed] it important 
that there be a decision on the [preclusion] question, 
rather than that an answer be deemed unnecessary 
in light of prior precedent on the merits.”  Pet. App. 
94a.  In addition, the Court specified that “[f]urther 
proceedings after decision of the preclusion question 
are for the Court of Appeals to determine in the first 
instance.”  Id.   

After briefing and oral argument on the 
preclusion issue, a unanimous panel of the Federal 
Circuit held that plaintiffs “are not precluded by the 
Williams litigation from bringing their 
Compensation Clause claims in the present case.”  
Pet. App. 90a.  As the panel explained, the failure of 
the district court in Williams to provide plaintiffs 
with notice of the class certification meant that they 
could not be bound by that litigation consistent with 
basic norms of due process.  Pet. App. 80-90a.  
Notwithstanding its resolution of the preclusion 
issue, the panel was constrained by the Williams 
precedent to affirm the dismissal of plaintiffs’ 
complaint.  Pet. App. 90-91a.   

Plaintiffs subsequently petitioned for en banc 
rehearing, asking the Federal Circuit to revisit 
Williams.  The Court of Appeals granted the petition 
and directed the parties to file new briefs addressing 
(1) whether the Compensation Clause barred 
Congress from withholding the salary adjustments 
mandated by the 1989 Act; and (2) the effect, if any, 
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of the 2001 amendment to Section 140 on plaintiffs’ 
claims. 

By a vote of 10-2, the en banc Federal Circuit 
ruled in plaintiffs’ favor on both constitutional and 
statutory grounds.  With respect to the Constitution, 
the court carefully analyzed and distinguished Will.  
The statutory scheme at issue there, the court 
explained, calculated potential judicial salary 
adjustments under “a set of interlocking statutes 
which, in respect to future cost-of-living adjustments, 
were neither definite nor precise.”  Pet. App. 12a 
(internal quotation omitted).  That statutory scheme 
thus “required judicial divination to predict a [salary 
adjustment] and prevented the creation of firm 
expectations that judges would in fact receive any 
inflation-compensating adjustment.”  Pet. App. 13a. 

The 1989 Act, in contrast, “presents a much 
different landscape than the Court confronted in 
Will.”  Pet. App. 17a.  Indeed, the 1989 Act was 
“informed by the failures” of the Will regime, and 
“adopted a different purpose, used a different 
structure, and created different expectations.”  Pet. 
App. 12a.  Most notably, the 1989 Act “provide[s] 
[salary adjustments] according to a mechanical, 
automatic process that creates expectation and 
reliance when read in light of the Compensation 
Clause.”  Pet. App. 13a.   

Having determined that Will is not controlling, 
the en banc Federal Circuit went on to consider 
“whether Congress’ decisions to deny the promised 
[salary adjustments] actually violated the 
Compensation Clause.”  Pet. App. 17a.  It held that 
they did.  That Clause, the court explained, not only 
“promotes judicial independence by protecting judges 
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from diminishment in their salary by the other 
branches of Government,” id., but also “attracts able 
lawyers to the bench and enhances the quality of 
justice,” Pet. App. 19a.  Serving those “dual 
purpose[s]” requires the Clause to be construed to 
“protect[] not only judicial compensation that has 
already taken effect but also reasonable expectations 
of maintenance of that compensation level.”  Id.  The 
1989 Act gave rise to such reasonable expectations, 
the court explained, when it “promised, in precise 
and definite terms, salary maintenance in exchange 
for prohibitions on a judge’s ability to earn outside 
income.”  Id.  The Federal Circuit thus held that 
“[by] enacting blocking legislation in 1995, 1996, 
1997, and 1999, Congress broke this commitment 
and effected a diminution in judicial compensation.”  
Pet. App. 21a. 

With respect to the statutory question, the 
Federal Circuit held that “Section 140 … by its own 
terms[] did not block the 2007 and 2010 
adjustments,” Pet. App. 22a, and thus plaintiffs were 
entitled to damages for those withholdings as a 
matter of “statutory authority,” id.  The court of 
appeals explained that Section 140 does not purport 
to apply to salary adjustments “‘specifically 
authorized by Act of Congress … hereafter enacted,’” 
Pet. App. 22-23a (quoting Section 140), and that the 
salary adjustments established by the 1989 Act fell 
within that exception.  The 1989 Act, the court 
reasoned, “‘specially authorized’ the 2007 and 2010 
adjustments which occurred under its precise terms,” 
and the Government conceded that the 1989 Act 
amounted to legislation “hereafter enacted” within 
the meaning of Section 140.  Pet. App. 23a.  The 
Federal Circuit thus held that “statutorily promised 



11 

 
 

cost of living adjustments were withheld in 2007 and 
2010 based on an erroneous statutory 
interpretation.”  Pet. App. 24a. 

Having ruled for plaintiffs on both constitutional 
grounds (with respect to the withholdings in the 
1990s) and statutory grounds (with respect to the 
withholdings in 2007 and 2010), the Federal Circuit 
reversed the judgment and “remanded for further 
consideration in accordance with this opinion.”  Pet. 
App. 26a.  The Federal Circuit ordered that “[o]n 
remand, the Court of Federal Claims shall calculate 
[plaintiffs’] damages as the additional compensation 
to which [plaintiffs] were entitled since January 13, 
2003—the maximum period for which they can seek 
relief under the applicable statute of limitations.”  
Pet. App. 25a. 

Following the remand, the parties fully briefed 
damages issues in the Court of Federal Claims.  That 
court could enter a final judgment at any time.   

REASONS FOR DENYING THE WRIT 

The Decision Below Does Not Warrant This 
Court’s Review. 

This Court should deny the petition for three 
basic reasons: (1) the decision below does not have 
the broad sweep claimed by the Government, (2) the 
decision below is correct, and (3) the decision below is 
interlocutory. 

A. The Decision Below Does Not Have The 
Broad Sweep Claimed By The 
Government.   

The Government argues that this Court’s review 
is necessary because the Federal Circuit’s decision 
(1) “strikes down four separate statutes,” 
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(2) “imposes a continuing burden on the federal fisc 
that Congress neither contemplated nor approved,” 
and (3) “significantly alters the relationship between 
Congress and the Judiciary.”  Pet. 26.  None of these 
arguments is persuasive. 

As an initial matter, each of the “four separate 
statutes” invalidated by the decision below was a 
one-time appropriations rider from the 1990s that 
has long since expired.  See Pub. L. 103-329, Title VI, 
§ 630(a)(2), 108 Stat. 2382, 2424 (Sept. 30, 1994) 
(“[T]he following sums are appropriated … for the 
fiscal year ending September 30, 1995.”); Pub. L. 
104-52, Title VI, § 633, 109 Stat. 468, 507 (Nov. 19, 
1995) (“[T]he following sums are appropriated … for 
the fiscal year ending September 30, 1996.”); Pub. L. 
104-208, Title VI, § 637, 110 Stat. 3009, 3009-364 
(Sept. 30, 1996) (“[T]he following sums are 
appropriated … for the fiscal year 1997.”); Pub. L. 
105-277, Title VI, § 621, 112 Stat. 2681, 2681-518 
(Oct. 21, 1998) (“[T]he following sums are 
appropriated … for the fiscal year 1999.”).  This case 
is thus entirely unlike one in which the Court is 
asked to review a lower court’s invalidation of a 
statute with broad or prospective effect.  Congress 
has not enacted similar legislation in nearly fifteen 
years, and the constitutional question presented here 
may never arise again.  Under these circumstances, 
and given the delicate nature of judicial pay 
disputes, this Court should not reach out to grant the 
petition. 

Review is also unnecessary with respect to the 
Federal Circuit’s statutory holding.  That holding is 
both narrow and based largely on the Government’s 
concessions below.  If Congress disagrees with that 
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holding, it is free to revisit the statute.  Particularly 
in light of the Government’s inability to identify any 
textual flaw in the Federal Circuit’s interpretation, 
this Court should leave it to Congress to decide 
whether the decision below frustrates the statute’s 
underlying “policy objectives.”  Pet. 21.   

Equally unpersuasive is the Government’s 
argument that the decision below “deprives the 
current Congress of its usual freedom to alter or 
undo what a prior Congress has done.”  Pet. 28.  As 
the Government itself acknowledges, “the 
Compensation Clause [itself] limits Congress’s usual 
authority”: “[o]nce a particular salary increase has 
become part of an Article III judge’s compensation, 
no future Congress can take that increase away for 
as long as the judge remains on the bench.”  Id.  The 
Government’s argument about the need to protect 
Congress’ prerogatives, in other words, adds nothing 
to its merits argument about the scope of the 
Compensation Clause.   

On a related note, the Government errs by 
accusing plaintiffs of attempting to hijack 
“Congress’s control over federal funds” to mandate a 
salary adjustment.  Id.  The question here is not 
whether Congress was required to establish a regime 
of future judicial salary adjustments in the first 
place.  Rather, the question is whether, having 
established such a regime upon which Article III 
judges were entitled to rely, Congress is thereafter 
free to withhold the promised adjustments at will.  
See Williams, 535 U.S. at 920-21 (Breyer, J., joined 
by Scalia and Kennedy, JJ., dissenting from denial of 
certiorari).  The answer to that question, as the en 
banc Federal Circuit recognized, is no: although the 
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Compensation Clause does not require Congress to 
adjust judicial salaries in the first place, it does 
prohibit Congress from reneging on a firm and 
definite commitment, set forth in laws duly enacted 
under the Constitution, to provide such an 
adjustment.  See Pet. App. 20a. 

It follows that the Government also errs by 
arguing that the decision below “imposes a 
continuing burden on the federal fisc that Congress 
neither contemplated nor approved.”  Pet. 26.  By 
enacting the 1989 Act, Congress plainly 
“contemplated,” and then “approved,” a “continuing” 
regime of precise, self-executing, and non-
discretionary judicial salary adjustments.  By 
pegging those adjustments to an objective inflation 
index—rather than the unfettered discretion of any 
individual or entity—Congress understood from the 
start the fiscal implications of that decision.  And by 
giving the President limited authority to withhold 
GS (and, by extension, judicial) salary adjustments 
in extraordinary circumstances, Congress provided a 
means to temper the budgetary impact. 

Finally, the Government errs by asserting that 
the decision below “alters the relationship between 
Congress and the Judiciary.”  Pet. 26.  To the 
contrary, the decision reaffirms the status of the 
Judiciary as an independent and coequal branch of 
the Federal Government.  The Government’s view of 
Article III, in contrast, poses the very risk to judicial 
independence that the Framers sought to avoid.  No 
one doubts that Congress would violate the 
Compensation Clause if it reacted to a particular 
judicial decision by cutting federal judicial pay by 
2%.  From a constitutional point of view, however, 
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that situation is indistinguishable from a situation in 
which Congress reacts to the same decision by 
withholding a 2% judicial salary adjustment 
previously promised by law.  In both scenarios, 
Article III judges could be chilled from exercising 
their independent judgment in deciding cases if they 
knew that Congress could take away something that 
the law had previously entitled them to expect.   

Indeed, if anything has “alter[ed] the relationship 
between Congress and the Judiciary” in recent 
decades, Pet. 26, it is Congress’ failure to honor the 
legislative promise set forth in the 1989 Act and the 
enactment of legislation targeting Article III judges 
for special disadvantages.  For the past eighteen 
years, Article III judges have not received the 
salaries promised by the 1989 Act.  The result has 
been to threaten both the caliber and the 
independence of the federal judiciary.  This Court 
need not, and should not, thrust itself into the fray 
by granting review of the lopsided en banc decision 
below.   

B. The Decision Below Is Correct.   

Review is further unwarranted because the 
Federal Circuit’s decision is correct on both 
constitutional and statutory grounds.   

1. The Decision Below Is Correct On 
Constitutional Grounds. 

The Federal Circuit first held that the precise, 
self-executing, and non-discretionary salary 
adjustments promised by the 1989 Act—when 
combined with the Act’s prohibitions on outside 
income and honoraria—“triggered the expectations-
related protections of the Compensation Clause,” and 



16 

 
 

thereby prevented Congress from “reneg[ing] on [the 
1989 Act’s] commitment.”  Pet. App. 20a.  At the 
heart of that ruling was a recognition that the 
“Compensation” protected from diminishment by 
Article III can include statutory promises of future 
compensation, and is not limited exclusively to 
compensation that already has taken effect.  See Pet. 
App. 19-20a.  That understanding of the 
Compensation Clause is correct. 

The Clause specifies that Article III judges “shall, 
at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during 
their Continuance in Office.”  U.S. Const. art. III, § 1.  
The Government argues that it “follows” from this 
text that “[a] judge’s compensation is not ‘diminished’ 
unless it is reduced from the compensation that the 
judge previously ‘receive[d].’”  Pet. 15.  But that 
argument is a non sequitur.  To say that Article III 
judges shall receive compensation that shall not be 
diminished is not to say that such compensation may 
be diminished until it is received.  The Government’s 
argument begs the question whether a future salary 
adjustment established by law is part of the 
“Compensation” protected by the Clause in the first 
place.  If it is, then it may not be “diminished” 
regardless of whether it has yet been “receive[d].”  
And because the word “Compensation” does not 
answer that question, it is necessary to consider the 
purposes of the Clause.  See, e.g., United States v. 
Hatter, 532 U.S. 557, 571 (2001). 

The Compensation Clause serves two important 
constitutional purposes.  First, it promotes the 
quality of the judiciary by “induc[ing] ‘learned’ men 
and women ‘to quit the lucrative pursuits’ of the 



17 

 
 

private sector, in favor of the federal bench.”  Id. at 
568 (quoting 1 James Kent, Commentaries on 
American Law 276 (1826)).  Second, and “more 
importantly,” it protects the “independence of mind 
and spirit necessary if judges are to maintain that 
nice adjustment between individual rights and 
governmental powers which constitutes political 
liberty.”  Id. (internal quotation omitted); see 
generally Will, 449 U.S. at 217-21 (discussing 
purposes underlying Compensation Clause).   

To fulfill these purposes, the Compensation 
Clause forbids all laws “which by their necessary 
operation and effect withhold or take from [a] judge a 
part of that which has been promised by law for his 
services.”  O’Donoghue, 289 U.S. at 533 (emphasis 
added; internal quotation omitted); see also United 
States v. More, 3 Cranch (7 U.S.) 159, 160 n.2 
(C.C.D.C. 1803) (Cranch, J., joined by Marshall, C.J.) 
(“[I]f [a judge’s] compensation has once been fixed by 
law, a subsequent law for diminishing that 
compensation … cannot affect [a sitting judge].”) 
(emphasis added), writ of error dism’d for want of 
jurisdiction, id. at 172-74 (1805).  Where, as here, 
the law promises judges future compensation in 
precise and definite terms, a lawyer considering a 
nomination to the federal bench should be entitled to 
rely on that promise in making the decision to leave 
a lucrative private practice.  And a sitting federal 
judge should be free to render unpopular decisions 
without fear that Congress, in retribution, might 
revoke future compensation previously established 
by law.   

There is, in other words, no constitutional 
distinction between judicial compensation that has 
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already taken effect and a firm and definite promise 
of future compensation: in either situation, the 
Compensation Clause bars Congress from upsetting 
settled expectations by “chang[ing] the condition of 
the individual [judge] for the worse.”  The Federalist 
No. 79, at 473 (Alexander Hamilton) (Clinton 
Rossiter ed., 1961); cf. Boehner v. Anderson, 30 F.3d 
156, 159-62 (D.C. Cir. 1994) (holding that analogous 
congressional salary adjustments in the 1989 Act 
became part of congressional “compensation” within 
the meaning of the Twenty-Seventh Amendment 
when the Act was first enacted, not when 
adjustments were later paid). 

Indeed, were the law otherwise, there would be no 
basis for protecting judicial retirement pay from 
revocation by Congress.  By statute, Congress has 
long provided for Article III judges to retire with full 
pay once they reach a certain combination of age plus 
years in service.  See 28 U.S.C. § 371.  Because 
prospective and sitting federal judges have a 
reasonable expectation of qualifying for such 
retirement pay, this Court has recognized that 
Section 371’s promise of future retirement pay 
amounts to “Compensation” protected from 
diminishment by Article III.  See, e.g., Hatter, 532 
U.S. at 574 (noting that “the noncontributory 
pension salary benefits [a]re themselves part of the 
judge’s compensation”); id. at 583 (Scalia, J., 
concurring in part and dissenting in part) (“Surely 
the term ‘compensation’ refers to the entire ‘package’ 
of benefits—not just cash, but retirement benefits, 
medical care, and exemption from taxation if that is 
part of the employment package.”) (emphasis added). 
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If, as the Government contends, the protections of 
the Compensation Clause are not triggered unless 
and until judicial compensation becomes “due and 
payable,” Pet. 15 (quotations omitted), judicial 
retirement pay would not qualify as “Compensation” 
protected by Article III.  The Government previously 
sought to avoid that consequence by asserting that 
“[a] statutory provision for the receipt of benefits 
after retirement may be regarded as a deferred 
portion of a judge’s current compensation for current 
services that cannot thereafter be ‘diminished.’”  Br. 
for U.S. in Opp., Williams v. United States, No. 01-
175 (Nov. 2, 2001) at 22-23 n.9 (emphasis in 
original).   

That assertion is manifestly incorrect.  A federal 
judge is not entitled to retirement pay unless and 
until the judge actually retires at a certain age with 
a certain number of years in service, at which point 
the benefit is paid without reference to how many 
years the judge actually served; it is in no way a form 
of deferred compensation accrued by all federal 
judges based on their years of service.  As this Court 
explained in Hatter: 

[T]he judges’ retirement system (based on life 
tenure) required no contribution for a judge 
who retired at age 65 (and who met certain 
service requirements) to receive full salary.  
But the right to receive that salary did not 
vest until retirement.  The system provided 
nothing for a judge who left office before age 
65. 

532 U.S. at 575 (emphasis added).  Much as the 
Government may wish to deny the point, its 
interpretation of the Compensation Clause would 
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allow Congress to strip Article III judges of their 
retirement pay at will, in derogation not only of the 
judges’ reasonable expectations, but also of this 
Court’s decision in Hatter. 

Despite the foregoing principles, the Government 
nonetheless insists that the Federal Circuit erred by 
construing the Compensation Clause to protect 
statutory promises of future judicial compensation.  
See Pet. 15-20.  According to the Government, Will 
(which involved a different statutory scheme) 
established the “clear rule,” Pet. 14, that a promised 
future salary adjustment can never qualify as 
“Compensation” protected from diminishment by 
Article III unless and until the promised amount 
“takes effect as part of the compensation due and 
payable to Article III judges,” id. at 15 (quotations 
omitted).  Under that view, Congress is always free 
to revoke any future judicial compensation 
previously established by law, no matter how precise 
or definite the initial legislative promise, as long as 
that compensation had not yet become “due and 
payable” to the judges. 

That assertion reflects a manifest over-reading of 
Will.  Like this case, Will involved judicial salary 
adjustments.  But, as the en banc Federal Circuit 
explained in exhaustive detail, see Pet. App. 10-17a, 
the statutory regime at issue there differed markedly 
from the one at issue here.  Will involved the 
Executive Salary Cost-of-Living Adjustment Act of 
1975, Pub. L. 94-82, 89 Stat. 419 (Aug. 9, 1975), 
which provided for Article III judges (as well as other 
high-level federal officials) to receive the same 
annual salary adjustments as GS employees.  See 
Will, 449 U.S. at 203.  Critically, however, the 
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salaries of GS employees were not then subject to 
precise, self-executing, and non-discretionary annual 
adjustments.   

Rather, under the law at the time, the President 
appointed an agent to prepare an annual report on 
federal salaries that incorporated the views of the 
Bureau of Labor Statistics, the Federal Employees 
Pay Council, and other “employee organizations not 
represented in the Council.”  Pet. App. 11a (citing 5 
U.S.C. § 5305(a)(1) (1976)).  That report would then 
be reviewed by the Advisory Committee on Federal 
Pay, which prepared its own report and was free to 
accept, reject, or modify the agent’s 
recommendations after considering “further views 
and recommendations” from “‘employee 
organizations,’” “‘other officials of the Government,’” 
and “‘such experts as it may consult.’”  Pet. App. 11a 
(quoting 5 U.S.C. § 5306(a)-(b) (1976)).  With these 
two reports in hand, the President could either 
accept the Committee’s recommendations concerning 
the adjustment of federal salaries or submit an 
alternative plan to Congress.  Id.  That alternative 
plan would control, unless it was vetoed by either 
House of Congress (this was before INS v. Chadha, 
462 U.S. 919 (1983)). 

In light of that complicated scheme, it is entirely 
unsurprising that Will focused on the timing of the 
legislation that blocked salary adjustments for 
judges.  See Will, 449 U.S. at 227-28.  Under the 
statutory regime at issue in Will, any future judicial 
salary adjustments were discretionary and 
uncertain, and thus the entire regime amounted to 
no more than “an announced future intent” to adjust 
judicial compensation.  Id. at 228.  Such a 
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discretionary and uncertain regime could not give 
rise to the kind of reasonable judicial expectations 
protected by the Compensation Clause unless and 
until a salary adjustment actually took effect.  
Accordingly, the only relevant question in Will was 
whether Congress acted before or after the 
discretionary salary adjustments took effect. 

The regime established by the 1989 Act is very 
different.  Although the 1989 Act also ties judicial 
salary adjustments to the adjustments provided GS 
employees, Congress simultaneously overhauled the 
regime for providing salary adjustments to GS 
employees.  See Federal Employees Pay 
Comparability Act of 1990, Pub. L. 101-509, Title V, 
§ 529, 104 Stat. 1389, 1427 (Nov. 5, 1990).  Under the 
GS pay regime, which took effect on the same day as 
the 1989 Act (January 1, 1991), GS employees are 
entitled to virtually automatic annual salary 
adjustments pursuant to a precise and definite 
statutory formula.  See, e.g., Pet. App. 4a.   

Will simply had no occasion to consider the 
Compensation Clause implications of such a regime.  
See Pet. App. 16a (explaining that Will “had no 
occasion to draw a distinction between a 
discretionary [salary adjustment] scheme and a self-
executing, non-discretionary adjustment for inflation 
coupled with a reduction in judicial compensation via 
elimination of outside income”).  Indeed, three 
Justices of this Court have already explained that 
“the Court in Will did not focus on th[e] question” 
whether the promise of a future salary adjustment 
could ever be “sufficiently precise and definite to 
have created an ‘expectation’ that the Compensation 
Clause protects.”  Williams, 535 U.S. at 918 (Breyer, 
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J., joined by Scalia and Kennedy, JJ. dissenting from 
denial of certiorari).  As these Justices put it: 

To read [Will] as [the Government] read[s] it 
would render ineffectual any congressional 
effort to protect judges’ real compensation, 
even from the most malignant hyperinflation, 
Hamilton’s views to the contrary 
notwithstanding.  Indeed, that reading would 
permit legislative repeal of even the most 
precise and definite salary statute—any time 
before the operative fiscal year in which the 
new nominal salary rate is to be paid.  I very 
much doubt that the Court in Will intended 
these consequences. 

Id. 

For that reason, it is fanciful to suggest (as does 
the Government) that Congress, “[i]n assessing the 
potential consequences” of the 1989 Act, “rel[ied] on 
this Court’s clear holding [in Will] that future 
judicial salary increases could be prevented from 
taking effect if Congress timely determined that 
blocking legislation was appropriate.”  Pet. 14.  Will, 
as explained, established no such categorical rule, 
and did not purport to overrule the long line of cases 
recognizing that the Compensation Clause prohibits 
Congress “withhold[ing] or tak[ing] from [a] judge a 
part of that which has been promised by law for his 
services.”  O’Donoghue, 289 U.S. at 533 (emphasis 
added).  To the contrary, the precise, self-executing, 
and non-discretionary provisions of the 1989 Act 
were intended to be “fundamental departure from” 
the Will regime, in which judicial salary adjustments 
routinely fell victim to the vagaries of the political 
process.  135 Cong. Rec. H9253, 9266 (daily ed. Nov. 
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21, 1989) (Task Force Report) (emphasis added); see 
also Pet. App. 12a (“The 1989 Act, informed by the 
failures of the 1975 Act’s procedure, adopted a 
different purpose, used a different structure, and 
created different expectations than the 1975 Act.”). 

Despite the manifest differences between the 
1989 Act and the scheme at issue in Will, the 
Government nonetheless offers four reasons why 
Will must be interpreted to stand for the sweeping 
proposition that Congress can always revoke a future 
judicial salary adjustment previously established by 
law.  None is convincing. 

First, the Government argues that the 
“‘discretionary’ character of the then-applicable 
statutory scheme” played no role in Will.  See Pet. 17.  
But the language in Will on which the Government 
relies cannot be divorced from its context—namely, a 
wholly imprecise and discretionary system of future 
judicial salary adjustments.  It is axiomatic that 
“general expressions, in every opinion, are to be 
taken in connection with the case in which those 
expressions are used.”  Cohens v. Virginia, 19 U.S. (6 
Wheat.) 264, 399 (1821) (Marshall, C.J.); see also 
Illinois v. Lidster, 540 U.S. 419, 424 (2004); Reiter v. 
Sonotone Corp., 442 U.S. 330, 341 (1979).  Will 
simply “did not focus on th[e] question” whether a 
regime of precise, self-executing, and non-
discretionary salary adjustments could create 
constitutionally protected expectations of future 
compensation.  Williams, 535 U.S. at 918 (Breyer, J., 
joined by Scalia and Kennedy, JJ., dissenting from 
denial of certiorari). 

Second, the Government argues that the pre- and 
post-1989 statutory regimes are “far more similar 
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than the Court of Appeals was willing to 
acknowledge” because both regimes authorize 
judicial salary adjustments “in any year in which 
General Schedule salaries are increased,” and “[b]oth 
schemes … contemplate annual increases in General 
Schedule salaries.”  Pet. 18 (emphasis added).  As 
explained above, however, the post-1989 regime does 
not merely “contemplate” salary adjustments for GS 
employees, but expressly mandates such salary 
adjustments on an annual basis, specific as to 
amount and date of payment, except under 
extraordinary circumstances declared by the 
President.  The GS adjustments provided for under 
the pre-1989 regime, in sharp contrast, were 
“imprecise as to amount and uncertain as to effect.”  
Williams, 535 U.S. at 917 (Breyer, J., joined by 
Scalia and Kennedy, JJ., dissenting from denial of 
certiorari).   

Third, the Government argues that the Federal 
Circuit’s analysis conflicts with the “Will Court’s 
rejection of the plaintiffs’ challenge with respect to 
the third of the four years at issue in that case.”  Pet. 
19.  In particular, the Government asserts that the 
salary adjustment Congress blocked in that year was 
“just as precise and definite as any salary increases 
Congress scheduled under the 1989 Act” because 
Congress blocked the adjustment after the “the 
President approved a 5.5% salary increase.”  Id. 
(quotations omitted).  The key question for Article III 
purposes, however, is not whether an uncertain and 
discretionary process ultimately yielded a 
determinate amount in a particular year.  Instead, 
the key question is whether the initial legislative 
promise was sufficiently precise and definite to give 
rise to reasonable judicial expectations of future 
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compensation in the first place.  Such a promise was 
lacking in Will, and thus the adjustments could not 
become a part of the “Compensation” protected by 
Article III unless and until the adjustments actually 
took effect—regardless of whether it appeared more 
or less likely in any particular year that an 
adjustment would in fact take effect. 

Fourth, the Government argues that the 1989 Act 
could not have given rise to reasonable judicial 
expectations of future compensation because the Act 
adjusts judicial salaries “only if General Schedule 
salaries are adjusted,” and Congress can always 
“enact[] … a law blocking General Schedule 
increases.”  Pet. 20.  But legislative power to change 
the law hardly means that there can be no 
reasonable expectations based on existing law.  To 
the contrary, this Court has recognized that existing 
law may give rise to reasonable expectations 
notwithstanding legislative power to change the law.  
See, e.g., United States v. Winstar Corp., 518 U.S. 
839, 872 (1996).  Nor could it be otherwise.  If the 
Government were correct that legislative power to 
change the law ipso facto defeats any reasonable 
expectations based on existing law, then the Takings 
Clause and the Contracts Clause (among other 
constitutional protections) would be dead letters.  
The rule of law depends on the ability of the citizenry 
(including judges) to rely on established legal norms.  
While that does not mean that laws can never 
change, it does mean that legal rights in our society 
do not exist solely at legislative whim. 
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2. The Decision Below Is Correct On 
Statutory Grounds. 

In addition to ruling that the withholdings of the 
1990s were unconstitutional, the Federal Circuit also 
ruled that the withholdings in 2007 and 2010 lacked 
a statutory basis.  See Pet. App. 22a.  Judicial salary 
adjustments were withheld in the latter years not 
because Congress enacted any specific blocking 
legislation (as it had in the 1990s), but because a 
2001 amendment to Section 140 of Pub. L. 97-92 was 
construed as “requiring a separate and additional 
authorizing enactment to put those adjustments into 
effect.”  Pet. App. 24a.  The Federal Circuit explained 
that “Section 140 … by its own terms, did not block 
the 2007 and 2010 adjustments,” and thus there was 
“simply … no statutory authority to deny them.”  
Pet. App. 22a.  That narrow statutory holding is 
unquestionably correct and does not warrant this 
Court’s review. 

By its plain terms, the 2001 amendment on which 
the Government relied to deny judicial salary 
adjustments in 2007 and 2010 did nothing more than 
revive Section 140, an appropriations rider that was 
enacted in 1981 and expired in 1982.  See Pub. L. 
107-77, Title VI, § 625, 115 Stat. 748, 803 (Nov. 28, 
2001) (“Section 140 … is amended by adding at the 
end the following: ‘This section shall apply to fiscal 
year 1981 and each fiscal year thereafter.’”).  As the 
Government acknowledged below, “[t]he 2001 
Amendment did not otherwise change any of [Section 
140’s] substantive provisions.”  Gov’t Fed. Cir. Br. 20.  
Section 140, in turn, bars judicial salary adjustments 
“except as may be specifically authorized by Act of 
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Congress hereafter enacted.”  Pub. L. 97-92, Title IV, 
§ 140, 95 Stat. 1183, 1200 (Dec. 15, 1981).   

Although the Government argues that the en 
banc Federal Circuit misconstrued the 2001 
amendment to Section 140, the Government does not 
explain why.  That omission is not surprising, 
because the Government conceded below that the 
benchmark for Section 140’s “hereafter enacted” 
requirement is 1981 (when Section 140 was enacted) 
not 2001 (when Section 140 was revived).  In 
response to questioning on this issue at oral 
argument in the court below, the Government stated 
that “[it’s] not really an issue.  We would agree for 
purposes of argument that the ‘hereafter’ point in 
time is 1981.”  CAFed Oral Argument Recording 
(Sept. 7, 2012), at 51:45-54:06, available at 
http://www.cafc.uscourts.gov/oral-argument-
recordings/2010-5012/all; see also Pet. App. 23a 
(noting that “the Government agreed at oral 
argument before this court en banc that the 2001 
amendment did not change the ‘hereafter enacted’ 
clause of Section 140”).  

Instead, the Government argued below that 
judicial salary adjustments were not “specifically 
authorized” by the 1989 Act.  But to make that 
argument is to refute it: the whole point of the 1989 
Act was to “specifically authorize[]” judicial salary 
adjustments on a prospective basis.  See Williams, 
535 U.S. at 919 (Breyer, J., joined by Scalia and 
Kennedy, JJ., dissenting from the denial of 
certiorari); see also 135 Cong. Rec. H8732, 8761 
(daily ed. Nov. 16, 1989) (statement of Rep. 
Kastenmeier) (“The bill before us has the salutary 
effect of removing the ambiguous gloss of section 140, 
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in that it positively amends section 461 [of the 
Adjustment Act] and does not codify section 140.  I 
think it fair to conclude that Section 140 is impliedly 
repealed.”).  For that reason, the Federal Circuit held 
more than a decade ago in Williams that “the 1989 
Act falls well within the specific exemption in 
[Section 140] for an ‘Act of Congress hereafter 
enacted’ ... by providing a specific process by which 
federal judges are to become eligible for COLAs.”  
240 F.3d at 1027.     

Rather than accept that ruling, the Government 
has ignored it.  Thus, the Government withheld 
judicial salary adjustments in 2007 and 2010 based 
solely on its discredited view that Section 140 
blocked them.  All the while, “the Government [has] 
fail[ed] to explain how, in light of the fact that the 
[1989] Ethics Act ‘specifically authorized’ (indeed 
mandated) future adjustments in judicial pay, the 
language of § 140 (enacted in 1981) could make a 
legal difference.”  Williams, 535 U.S. at 919 (Breyer, 
J., joined by Scalia and Kennedy, JJ., dissenting 
from denial of certiorari).  As the en banc Federal 
Circuit correctly recognized, it cannot.  See Pet. App. 
23a.   

Without identifying any textual flaw in the 
Federal Circuit’s interpretation of the 2001 
amendment, the Government argues that the 
amendment’s “evident intent” was to prevent judges 
from receiving “automatic salary increases pursuant 
to the 1989 Act.”  Pet. 24 (emphasis added).  That 
argument contravenes bedrock principles of 
statutory interpretation.  Courts interpret and 
enforce statutory text, not disembodied “evident 
intent” divorced from such text.  See, e.g., Great-West 
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Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 
220 (2002) (“[V]ague notions of a statue’s basic 
purpose are … inadequate to overcome the words of 
its text regarding the specific issue under 
consideration.”)  (emphasis and internal quotation 
omitted).   

Nor can the Government invoke the “presumption 
that, when Congress acts to amend a statute … it 
intends its amendment to have real and substantial 
effect,” Pet. 24 (internal quotation omitted) as a 
license to avoid a straightforward textual 
interpretation.  Whatever Congress’ “intent” in 
enacting the 2001 amendment, that amendment by 
its plain terms did not alter Section 140’s 
substantive scope.  And that conclusion does not 
render the 2001 amendment a nullity: just because 
Section 140 does not affect the judicial salary 
adjustments specifically authorized by the 1989 Act 
does not mean that Section 140 would not prevent 
other adjustments not so authorized.   

In any event, the 2001 amendment independently 
violates the Compensation Clause because Section 
140 (which it revived) unconstitutionally 
discriminates against federal judges in a manner 
forbidden by Article III.  In Hatter, this Court 
explained that the Compensation Clause prohibits 
Congress from “singling out judges for 
disadvantageous treatment,” 532 U.S. at 576, and 
thus struck down a tax that “as applied in practice, 
in effect imposed a new financial obligation upon 
sitting judges, but … did not impose a new financial 
burden upon any other group” of federal employees, 
id. at 572.   
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Section 140 is just such a law that “discriminates 
against the Judicial branch” by “singling out judges 
for disadvantageous treatment.”  Id. at 576; see also 
Williams, 535 U.S. at 918-19 (Breyer, J., joined by 
Scalia and Kennedy, JJ., dissenting from denial of 
certiorari) (“[Section 140] refers specifically to federal 
judges, and it imposes a special legislative burden 
upon their salaries alone.”); see also Pet. App. 58-65a 
(O’Malley, J., concurring).  By its plain terms, 
Section 140 purports to deny salary adjustments for 
federal judges unless Congress takes the extra step 
of enacting special legislation to affirmatively 
authorize those adjustments.  Other federal 
employees, in contrast, receive salary adjustments 
automatically under existing law—Congress need 
not do anything for those adjustments to be paid.  
Unsurprisingly, the special legislative burden 
Section 140 imposes on the judiciary makes it more 
difficult for federal judges to receive salary 
adjustments than almost any other federal 
employees: whereas GS employees and high-ranking 
Executive Branch officials automatically received 
salary adjustments in 2007 and 2010, federal judges 
did not.   

C. The Decision Below Is Interlocutory. 

Finally, this Court’s review is unwarranted 
because this case is currently in an interlocutory 
posture.  The Federal Circuit reversed the dismissal 
of plaintiffs’ complaint and remanded the case “for 
further consideration in accordance with [its] 
opinion.”  Pet. App. 26a.  There is thus no final 
judgment for this Court to review.  That fact “of itself 
alone furnishe[s] sufficient ground for the denial” of 
the petition.  Hamilton-Brown Shoe Co. v. Wolf Bros. 
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& Co., 240 U.S. 251, 258 (1916).  “[E]xcept in 
extraordinary cases, [a] writ [of certiorari] is not 
issued until final decree.”  Id.; see also Brotherhood 
of Locomotive Firemen & Enginemen v. Bangor & 
Aroostook R.R., 389 U.S. 327, 328 (1967) (per curiam) 
(“[B]ecause the Court of Appeals remanded the case, 
it is not yet ripe for review by this Court.”); Virginia 
Military Inst. v. United States, 508 U.S. 946, 946 
(1993) (Scalia, J., concurring in denial of certiorari) 
(“We generally await final judgment in the lower 
courts before exercising our certiorari jurisdiction.”); 
Robert L. Stern et al., Supreme Court Practice § 4.18, 
at 282 (9th ed. 2007) (“[I]n the absence of some … 
unusual factor, the interlocutory nature of a lower 
court judgment will generally result in a denial of 
certiorari.”). 

Indeed, the Government itself routinely invokes 
the general rule against interlocutory review in 
opposing certiorari,1 and with good reason.  Awaiting 
final resolution of a case avoids the possibility of 
premature or piecemeal review—a concern that is 
fully justified here.  The parties have already 

                                            
1 See, e.g., Br. for Fed. Resps. in Opp. at 10-11, California Table 
Grape Comm’n v. Delano Farms Co., No. 11-1371, cert. denied, 
133 S. Ct. 644 (Nov. 26, 2012); Br. for U.S. in Opp. at 10, 
Herrera v. United States, No. 10-590, cert. denied, 131 S. Ct. 
1675 (Mar. 21, 2011); Br. for U.S. in Opp. at 11-12, Bill Harbert 
Int’l Constr., Inc. v. United States, No. 10-864, cert. denied, 131 
S. Ct. 2443 (May 16, 2011); Br. for U.S. in Opp. at 9-10, 
Williams v. United States, No. 10-212, cert. denied, 131 S. Ct. 
597 (Nov. 15, 2010); Br. for U.S. in Opp. at 6-7, Pappas v. 
United States, No. 09-1285, cert. denied, 131 S. Ct. 594 (Nov. 15, 
2010); Br. for U.S. as Amicus Curiae at 17-19, Pfizer, Inc. v. 
Abdullahi, No. 09-34, cert. denied, 130 S. Ct. 3541 (June 29, 
2010). 
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finished briefing damages issues in the trial court, 
where the Government has disputed (among other 
things) plaintiffs’ entitlement to prejudgment 
interest.  Contrary to the Government’s assertion, 
resolving those issues so that the entire case can be 
presented to this Court at once will not “involve a 
lengthy process.”  Pet. 31.  Rather, as the trial court 
has explained, “[c]alculating the amounts of back pay 
potentially due plaintiffs is the least complex of the 
legal and factual issues this case has presented,” 
1/18/13 Order (Dkt. #34), and the trial court thus 
“expect[s] to resolve the damages portion of this case 
promptly,” 12/03/12 Order (Dkt. #27).  The 
Government, of course, is free to raise the issues 
presented here in another petition after the entry of 
a final judgment.  See, e.g., Major League Baseball 
Players Ass’n v. Garvey, 532 U.S. 504, 508 n.1 (2001) 
(per curiam).  

CONCLUSION 

For the foregoing reasons, this Court should deny 
the petition for writ of certiorari. 

March 21, 2013       Respectfully submitted, 
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