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REPLY BRIEF FOR PETITIONERS 

The brief in opposition has a familiar ring to it. In 

Arizona, too, the United States urged this Court to 

deny certiorari on the theory that the Ninth Circuit’s 

decision did “not conflict with any other appellate 

decision.” Brief for the United States in Opposition 

at 15, Arizona v. United States, 132 S. Ct. 2492 

(2012) (No. 11-182). In Arizona, too, the United 

States claimed that this Court’s intervention was 

unnecessary because the Court of Appeals had 

“correctly recognized and applied” straightforward 

preemption “principles.” Id. at 18. In Arizona, too, 

the United States asserted that the preferable course 

to immediate review was the proliferation of 

numerous federal-state confrontations about 

fundamental issues of sovereign power. Id. at 32. 

Those arguments were just as unavailing then as 

they are now. The United States cannot deny that 

the Court’s decision to grant review in Arizona was 

good for the country. The United States does not 

dispute that the provisions at issue here are the only 

ones common to S.B. 1070-type statutes that Arizona 

did not address. And the United States cannot paper 

over the reality that these provisions are markedly 

different from the ones this Court invalidated in 

Arizona. In urging the Court to defer this issue until 

some unspecified date, the United States looks past 

the fact that the two States currently litigating 

similar matters in other Courts of Appeals—and, 

indeed, one-fifth of all the States—have asked the 

Court to step in now. See Amicus Brief of Arizona et 

al. (“States’ Amicus”) at 3-4. As explained below, this 

case presents a far superior vehicle for resolving 

these questions than anything else in the pipeline. 
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The need to immediately end these confrontations 

remains paramount, and the right place to do so is 

here.  

A. The Eleventh Circuit’s decision is wrong 

and creates a split among lower courts. 

Effectively acknowledging that the petition 

presents questions of “nationwide importance,” BIO 

20, the United States spends most of its brief 

asserting that the Eleventh Circuit was correct on 

the merits, see id. at 10-19. If this Court grants 

plenary review, the parties will have ample 

opportunity to explore the difficulties with the 

United States’ theory. But the flaws are readily 

apparent. The lower courts’ wholesale acceptance of 

the United States’ argument, under the rubrics of 

both field and conflict preemption, already has 

seriously undermined the States’ sovereign authority 

to prevent their own citizens from causing harm 

within their borders. 

 

1. The Eleventh Circuit misapplied Arizona 

when it found these provisions field-

preempted. 

On field preemption, the United States is the one 

missing the point. Whether Congress has preempted 

a field turns on “the nature of the regulated subject 

matter.” De Canas v. Bica, 424 U.S. 351, 356 (1976) 

(internal quotation marks omitted). The federal and 

state governments’ relative interests in that subject 

matter are crucial to the calculus. See Am. Ins. Ass'n 

v. Garamendi, 539 U.S. 396, 420 (2003); Hines v. 

Davidowitz, 312 U.S. 52, 70-71 (1941). In concluding 

that Arizona’s field-preemption finding as to 
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registration compels the same holding as to 

harboring, the United States simply assumes, as the 

Eleventh Circuit did below, that the state and 

federal governments’ interests in registration and 

harboring are the same. See BIO 16-17.  

The Eleventh Circuit did not persuasively justify 

that premise, and the United States does no better in 

its brief in opposition now. Unlike registration 

provisions, harboring provisions primarily 

criminalize actions taken by a State’s own citizens. 

The United States offers no theory as to why 

Congress would want to preclude States from 

regulating their lawful residents in this way. As 

Arizona and eight other state amici have explained, 

the States’ practical experience reveals “substantial 

safety risks” and harms imposed directly on States 

when their citizens conceal unlawfully present 

aliens. States’ Amicus 8-11. Those risks and harms 

affect States much more directly than any risks or 

harms that could conceivably flow from registration 

violations. And when a State punishes its own 

citizens for creating these risks and harms, its act of 

doing so implicates no foreign-affairs concerns.  

 The United States’ only attempt to address this 

distinction is in its citation of Chy Lung v. Freeman, 

92 U.S. 275, 280 (1875), which it says establishes 

Congress’s “exclusive authority . . . to establish 

criminal sanctions against third parties who 

facilitate an alien’s violation” of the “terms and 

conditions” of his or her “entry, movement, and 

residence in the United States.” BIO 12. But the 

Eleventh Circuit did not claim that Chy Lung stands 

for that proposition, and it does not. The problem in 

Chy Lung was that an immigrant was “held a 
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prisoner” by California for failing to comply with 

unique terms of entry that California itself had 

created. 92 U.S. at 276. The state-law provisions at 

issue here are obviously different. They principally 

penalize a State’s own citizens for harboring, 

transporting, or encouraging illegal entry by persons 

the federal government itself determines to be not 

lawfully present. See ALA. CODE §31-13-13(g) (“In the 

enforcement of this section, an alien’s immigration 

status shall be determined by verification of the 

alien’s immigration status with the federal 

government pursuant to 8 U.S.C. §1373(c).”). 

Beyond the citation to Chy Lung, the United 

States makes no attempt to justify equating laws 

that operate directly on aliens with those that 

operate on citizens. The United States simply asserts 

that “it is beyond serious dispute that” prohibitions 

on harboring, inducement, and transportation seek 

“to address immigration.” BIO 18. The United States 

also maintains that a State’s enforcement of these 

prohibitions “‘allow[s] the State to achieve its own 

immigration policy.’” BIO 17 (quoting Arizona v. 

United States, 132 S. Ct. 2492, 2506 (2012)). But 

harboring, transporting, and inducement are 

different from other immigration-related crimes, and 

other enactments show that Congress knows this to 

be true. The federal RICO statute expressly allows 

an individual plaintiff, “injured in his business or 

property by reason of a violation of” 8 U.S.C. §1324, 

to sue offenders for “threefold the damages he 

sustains.” See 18 U.S.C. §§1961(1), 1962, 1964(c); 

Amicus Brief of Immigration Reform Law Institute 

(“IRLI Amicus”) at 15. The defendants in those cases 

are not newly arrived immigrants, but deep-pocketed 
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domestic businesses. It is implausible that Congress 

meant to allow individuals to seek sanctions against 

these businesses for harboring yet simultaneously 

preempted state officials from doing the same. A 

State that enforces one of these state-law provisions 

no more achieves its own immigration policy than 

does an individual who sues a business under RICO. 

 The United States also does not effectively defend 

the lower court’s conclusion that Congress preempted 

this field by expressly providing for “state officials to 

arrest for” crimes under 8 U.S.C. §1324 without also 

expressly authorizing them to enact statutes relating 

to this conduct. App. 22a. The petition explains why 

the far more reasonable inference from this 

subsection is emphatically against field preemption, 

see Pet. 20, and the Immigration Reform Law 

Institute rightly calls the Eleventh Circuit’s “partial 

field preemption theory” untenable. IRLI Amicus 5-7. 

The legislative history proves the point. As the state 

amici observe, Congress inserted this language in 

the course of rejecting a prior draft bill that would 

have expressly eliminated state officers’ ability to 

make these arrests. See States’ Amicus 6-7 (quoting 

98 Cong. Rec. 1414-15 (1952); 98 Cong. Rec. 4467 

(daily ed. Apr. 24, 1952)). The manifest purpose was 

to preserve state authority, not preempt it.  

With no way to reconcile its reasoning with this 

history, the United States simply repeats the 

Eleventh Circuit’s mantra that 8 U.S.C. §1324 

creates a “‘comprehensive’ regime” in the same way 

the federal registration statutes do. BIO 14. But the 

federal harboring provision looks nothing like the 

various provisions dealing with registration. The 

registration provisions create a complex 
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administrative structure under which the Attorney 

General promulgates rules that determine how the 

Government will keep track of an alien. See IRLI 

Amicus 6; 8 U.S.C. §1301 et seq.; 8 C.F.R. §264.1 et 

seq. The very concept of “registration” connotes a 

unitary, exclusive regime. Cf. Welker v. Clarke, 239 

F.3d 596, 599 (CA3 2001) (States generally maintain 

a “unified registration system” for state and federal 

elections). It is reasonable to presume that any time 

Congress implements a system providing for a 

process called “registration,” it means for that 

system to preempt the field.  

It is not reasonable to make a similar assumption 

about enactments that simply define and punish 

crimes. Every state court that has addressed the 

question has held that Congress has not, by defining 

crimes in §1324, exclusively occupied these fields. 

See In re Jose C., 198 P.3d 1087, 1098 (Cal. 2009); 

State v. Barragan-Sierra, 196 P.3d 879, 890 (Ariz. 

Ct. App. 2008); State v. Flores, 188 P.3d 706, 711 

(Ariz. Ct. App. 2008). Even a statute that defines 

numerous crimes in a comprehensive way will not, 

by itself, be “so pervasive as to make reasonable the 

inference that Congress left no room for the States to 

supplement it.” Wisc. Pub. Intervenor v. Mortier, 501 

U.S. 597, 613 (1991) (internal quotation marks 

omitted). 

 

2. The Eleventh Circuit misapplied Arizona 

when it found these provisions conflict-

preempted in their entirety. 

Much of what the United States says about 

conflict preemption simply restates its erroneous 

field-preemption theory. The United States 
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transparently conflates the two concepts when it 

asserts that because of conflict preemption, a State 

cannot enact “its own” laws in this area “even when” 

they are “congruent with federal law.” BIO 14-15. 

For all the reasons the United States’ field-

preemption theory does not work, this conflict-

preemption theory fares no better. 

The United States does little to defend the 

unprecedented and virtually boundless conflict-

preemption theory on which the Eleventh Circuit 

actually relied—the one suggesting that state 

criminal laws are preempted, as conflicting with the 

“discretion” of the “Executive Branch,” whenever 

Congress has enacted statutes prohibiting the same 

conduct. App. 25a. Perhaps because this logic calls 

the enforceability of state drug and gun laws into 

question, the United States tries to distinguish 

§1324 on the ground that federal authority in this 

area is “exclusive.” BIO 15 n.6. But the United 

States’ ipse dixit simply begs the question. Whether 

U.S. Attorneys’ discretion to prosecute for these 

particular acts is “exclusive” is the very issue before 

the Court. And the federal RICO statute conclusively 

demonstrates that Congress did not intend for 

federal prosecutors to be the only ones operating in 

this area. As noted above, RICO allows even 

“individual plaintiffs . . . to enforce the violations of 8 

U.S.C. §1324 crimes.” IRLI Amicus 15 (citing 18 

U.S.C. §1961 et seq.). Because Congress was 

comfortable assigning that task to individual 

plaintiffs, the United States cannot plausibly argue 

that a conflict might arise if politically accountable 

state officials work in the same field. Cf. Alden v. 

Maine, 527 U.S. 706, 756 (1999) (viewing suits 
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brought by prosecutors more favorably, for sovereign-

immunity purposes, than suits brought by 

unaccountable individual plaintiffs). 

 

3. The Eleventh Circuit misapplied Arizona 

when it found individual components of 

these provisions conflict-preempted. 

The United States also does not meaningfully 

defend the Eleventh Circuit’s separate conflict-

preemption finding as to two of the provision’s 

severable components. See Pet. 25-27. The United 

States is wrong when it suggests that Alabama did 

not adequately present its defense of one of those 

provisions below. See BIO 16 n.7. “Once a federal 

claim is properly presented, a party can make any 

argument in support of that claim; parties are not 

limited to the precise arguments they made below.” 

Yee v. City of Escondido, 503 U.S. 519, 534 (1992). In 

the Eleventh Circuit, Alabama argued that what the 

United States was calling “differences” in the state 

law were, in actuality, consistent with “what the 

federal statute means.” Ala. 11th Cir. Br. 57. 

Alabama added that these purported “differences” 

were not “so dramatic that they will directly 

interfere[] with the operation of the federal 

program.” Id. at 57-58 (internal quotation marks 

omitted). And Alabama repeatedly invoked this 

Court’s admonition that in the context of pre-

enforcement preemption challenges by the Justice 

Department against state laws, federal courts cannot 

assume that the state laws “‘will be construed in a 

way that creates a conflict with federal law.’” Ala. 

11th Cir. Supp. Br. 3, 9, 10, 11 (quoting Arizona, 132 
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S. Ct. at 2497). These issues are properly before the 

Court. 

 

B. Pragmatic considerations call for immediate 

review. 

Because the Eleventh Circuit’s decision marks 

serious error with immediate impact, the right time 

for review is now. As was the case in Arizona, the 

United States is wrong to propose waiting for more 

courts to weigh in. See BIO 19. Allowing time for 

lower-court percolation makes sense in other 

contexts. But as Arizona put it two years ago, 

“nothing about this case and these issues is 

ordinary.” Petition for a Writ of Certiorari at 24, 

Arizona, 132 S. Ct. 2492 (2012) (No. 11-182). No less 

than they did then, these matters still involve 

“extraordinary confrontations between sovereigns.” 

Reply Brief for Petitioners at 3, Arizona, 132 S. Ct. 

2492 (2012) (No. 11-182). “The choice between the 

multiplication of such confrontational federal actions 

and a definitive resolution by this Court” is still “not 

a close one.” Id. at 4. 

On this front, it is telling that nine other States 

have joined the call for immediate review. See States’ 

Amicus 1. Two of these amici—Arizona and South 

Carolina—remained embroiled in litigation over 

these issues with the Justice Department. Another 

amicus, Georgia, had a final injunction issued 

against its harboring provision in the last two weeks 

because of the Eleventh Circuit’s opinion. See 

Permanent Injunction, Ga. Latino Alliance for 

Human Rights v. Deal, No. 1:11-cv-1804-TWT (N.D. 

Ga. Mar. 20, 2013), ECF No. 143. Four more amici—

Colorado, Florida, Indiana, and Oklahoma—could 
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face similar lawsuits in the near future. See Pet. 29. 

While these States thus have diverse interests in the 

subject matter, they have reached two common 

conclusions about this case. The first is that the 

decision below is profoundly wrong. See States’ 

Amicus 12-20. The second is that the benefits of this 

Court’s immediate review, in this extraordinary 

context, far outweigh what the United States calls 

the “benefit[s]” of postponing review for the sake of 

obtaining other lower courts’ “analyses.” BIO 21. 

To this end, the United States is wrong to 

advocate delay until the Fourth and Ninth Circuits 

have ruled on South Carolina’s and Arizona’s cases. 

See BIO 20. Both South Carolina and Arizona have 

asked the Court not to wait, see States’ Amicus 1, 

and they have exceedingly good reasons for taking 

this tack. It likely would take more than a year for 

those cases to make their way to this Court. In the 

interim, erroneous federal-court injunctions will 

continue to block valid laws in several States. New 

lawsuits by DOJ and private plaintiffs will likely 

crop up in others. And officials throughout the 

country will face vexing choices about whether to 

enforce their laws in the face of court orders striking 

down similar statutes. To take but one example, a 

mere two days after Alabama filed its certiorari 

petition, the Colorado Court of Appeals affirmed, on 

procedural grounds, a conviction under Colorado’s 

statute. See People v. Fuentes-Espinoza, No. 

08CA1231, __ P.3d ___, 2013 WL 174439, at *3-*4 

(Colo. App. Jan. 17, 2013) (holding that the 

defendant had waived the preemption objection). 

This case also happens to be a far better vehicle 

for facilitating the ultimate resolution of these issues 
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than either of the matters pending in the Courts of 

Appeals. As the Justice Department admits, in 

Arizona’s appeal to the Ninth Circuit, the plaintiffs 

are private parties, not the United States. See BIO 

20. Those plaintiffs have Article III standing 

problems that should keep the Ninth Circuit from 

even ruling on the merits. See Appellants’ Opening 

Brief, Valle del Sol v. Whiting, No. 12-17152, 2012 

WL 5892579, at *17-*21 (CA9 Nov. 8, 2012), ECF No. 

15. Meanwhile, the South Carolina statute before the 

Fourth Circuit prohibits only two of the three 

activities—harboring and transportation, but not 

inducement—prohibited in the other States. 

Compare S.C. CODE ANN. §16-9-460 (harboring and 

transportation), with ALA. CODE §31-13-13(a)(1)-(3) 

(harboring, transportation, and inducement); ARIZ. 

REV. STAT. ANN. §13-2929 (same); GA. CODE ANN. 

§§16-11-200, 201, & 202 (same); and UTAH CODE 

ANN. §76-10-2901 (same). Because the preemption 

analysis depends on the specific activity at issue, see 

supra at 2, the only vehicle that will allow this Court 

to fully resolve these matters will be a case, like this 

one, that implicates one of these broader statutes. 

Indeed, the United States points to no serious 

vehicle problems with this petition at all. The fact 

that this case arrives at the preliminary-injunction 

phase does not matter. See BIO 10. As the recent 

entry of a final injunction in the Georgia case shows, 

see supra at 10, the Eleventh Circuit was not 

equivocal or provisional in its holding. It flatly ruled 

that States are “prohibited from enacting concurrent 

legislation in this field of federal concern.” App. 25a. 

And Arizona, which itself involved a preliminary 

injunction, came to this Court in precisely this same 
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posture. Because these provisions’ facial validity is a 

pure question of law, this Court in Arizona was able 

to definitively rule, affirmatively in three instances 

and negatively in the other, whether each of the four 

provisions at issue was facially preempted. The same 

will be true of the final common provision from these 

statutes, and the Court’s ruling, up or down, should 

have the same ameliorative effect on these federal-

state confrontations. Arizona put a substantial 

portion of this difficult litigation to rest, and this 

case is the opportunity to bring these matters to an 

effective close. 

 

*   *   *   *   * 

For the reasons given here and in the petition, 

this Court should grant certiorari.  
 

Respectfully submitted, 
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