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REPLY BRIEF FOR PETITIONER

The grant of certiorari in this case is
appropriate for three central reasons.  First, in
contravention  of  28  U.S.C.  §  2254(d),  the  Ninth
Circuit’s decision in this case applied a categorical
rule—that context may not be considered and that
police may not ask a brief confirming question in
determining whether a suspect’s statement amounts
to the requisite “unambiguous” invocation of his
rights under Miranda v. Arizona, 384 U.S. 436
(1966)—when this Court itself has never done so.
Second, the Ninth Circuit’s decision conflicts with
decisions of the Eleventh Circuit and the California
Supreme Court, which have held that context, and a
suspect’s answer to a confirmatory inquiry by the
police, are properly considered under Miranda.
Third, the Ninth Circuit’s rule improperly condemns
the noncoercive and proper conduct of the detectives
in this case, and thus unnecessarily impedes
legitimate efforts of the police to question suspects in
criminal investigations.

In his Brief in Opposition (Opp.), respondent
fails to meaningfully address, let alone refute, any of
petitioner’s arguments.  Instead, respondent devotes
a considerable amount of his Opposition to
inaccurately contending that the facts of this case are
in dispute.  That assertion is patently untrue.
Respondent further asserts that the Ninth Circuit’s
decision in this case “is unremarkable[.]”  Opp. 23.
But he completely fails to acknowledge that,
although the Ninth Circuit panel upheld the grant of
relief in his case, the three judges on the panel
separately stated their belief that the California
Court of Appeal had “reasonably concluded that,
taken in context, [respondent] failed to
unambiguously and unequivocally invoke his right to
remain silent.”  App. 4a.  Indeed, that notable
concurring opinion shows that the Ninth Circuit rule
not only fails the clearly-established-law test but is
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flat-out wrong on the merits.
1. Contrary to respondent’s erroneous

assertions, the facts here are not subject to dispute.
As the trial court held, see Res. App. 102a-103a, and
as the reviewing courts affirmed below, see App. 30a
n.8, 36a, 72a, respondent’s self-interested version of
the events surrounding his interrogation was
discredited.

Inappropriately relying at various times on his
own testimony—testimony that was found to be not
credible by the state trial court—and on defense
counsel’s argument at the suppression motion
evidentiary hearing, respondent seeks to raise the
specter that the police coerced his statements.  But
none of the reviewing courts in this case, including
the Ninth Circuit and the district court, made any
finding that the detectives had coerced respondent
into speaking with them.

The long-settled facts here are that Detectives
Dupree and Felix, who both knew respondent from
prior dealings, arrested respondent on charges
unrelated to the murder.  Detective Felix read
respondent his Miranda rights, and respondent said
he was willing to speak with them.  The detectives
and respondent engaged in “small talk.”  Respondent
made no indication that he did not want to talk to the
detectives or interact with them; nor did respondent
say he wanted an attorney.

After arriving at the police station, the
detectives told respondent for the first time that they
wanted to speak to him about Keith Stewart’s
murder.  Respondent said he was willing to provide
his story and tell them what he knew.  The detectives
and respondent then went into an interview room,
where once again respondent was advised of his
Miranda rights.

When the detectives asked respondent if he was
willing to waive his Miranda rights and speak with
them, he replied, “Ahhh, you gonna let me stop
talking  when  I  want  to  stop  talking,  right?   Ahhh
[approximately 11 seconds of silence].  Uhhh [3
seconds of silence].  I, I choose to remain silent.”  The
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detectives, surprised at respondent’s statement,
immediately asked, “O.K., you don’t want to talk to
us?  You don’t want to talk to me?”  Respondent
replied, “I’ll talk,” and then signed and dated an
admonishment and waiver-of-rights form.  The
detectives then proceeded to interview him for
approximately half an hour.  Respondent denied
committing the murder and blamed a fellow gang
member  for  it;  but  he  admitted  that  he  had been at
the scene.

The state courts found the preceding facts to be
true.  And, “[u]nder § 2254(e)(1), ‘a determination of a
factual  issue  made  by  a  State  court  shall  be
presumed to be correct,’ and the petitioner ‘shall have
the burden of rebutting the presumption of
correctness by clear and convincing evidence.’” Wood
v. Allen, 558 U.S. 290, 130 S. Ct. 841, 845 (2010);
Miller-El v. Cockrell, 537 U.S. 322, 324 (2003).
Respondent has not rebutted these facts with clear
and convincing evidence.  He cannot plausibly argue
that the detectives coerced respondent, or suggest
that the facts are in dispute, when no state or
reviewing court made such findings.  At bottom, the
petition for writ of certiorari raises no issues
informed by any factual dispute.

2. In support of his contention that
interrogation should have ceased because he had
invoked his right to remain silent,  respondent states
that Miranda “made clear” that interrogation must
end  if  a  suspect  “indicates  in  any  manner,  at  any
time prior to or during questioning, that he wishes to
remain silent.”   Opp.  2;  see  also  Opp.  2-3.   In  doing
so, however, respondent glosses over this Court’s
most recent precedents in Berghuis v. Thompkins,
130 S. Ct. 2250, 2260 (2010), and Davis v. United
States, 512 U.S. 452, 459 (1994).  In those cases, this
Court made it clear that, in applying Miranda, it is
permissible to examine context to decide whether a
purported request for counsel or silence is truly
ambiguous.   In  asking  this  Court  to  look  at  his
statement—“I choose to remain silent”—in a vacuum,
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respondent ignores this Court’s recent clarifications
of Miranda.

But no Supreme Court precedent precludes the
police or a reviewing court from considering whether
a suspect’s statement, even if literally plain standing
alone, nonetheless was ambiguous in light of the
actual circumstances.  Indeed, although respondent
fails to acknowledge it, this Court left that question
open in Smith v. Illinois, 469 U.S. 91, 95 (1984) (per
curiam) (“We do not decide the circumstances in
which  an  accused’s  request  for  counsel  may  be
characterized as ambiguous or equivocal as a result
of events preceding the request or of nuances inherent
in the request itself, nor do we decide the
consequences of such ambiguity or equivocation.”)
(emphasis added).

Nor has this Court yet confronted whether the
police may ask a brief confirmatory or clarifying
question about the suspect’s intent.  While this Court
has stated that “postrequest responses to further
interrogation may not be used to cast retrospective
doubt on the clarity of the initial request itself[,]” see
Smith, 461 U.S. at 100 (emphasis altered), it has not
directly spoken on whether it is permissible to look at
an explicit waiver following brief police questioning
seeking  only  to confirm the suspect’s intent.
Respondent cites Smith without addressing this
important distinction:  that such clarifying questions
or spontaneous expressions of surprise do not amount
to interrogation and thus fall outside of Miranda.
See id.; see also Rhode Island v. Innis, 446 U.S. 291,
302 (1980) (“the definition of interrogation can
extend only to words or actions on the part of police
officers that they should have known were
reasonably likely to elicit an incriminating
response.”) (emphasis in original, footnote omitted).

3. Similarly, respondent unpersuasively
seizes on portions of Smith and Connecticut v.
Barrett, 479 U.S. 523 (1987), and contends that they
compel relief in his case. Opp. 26-31.  They do not.
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Smith was a “narrow decision” where this Court
expressly declined to “decide the circumstances in
which  an  accused’s  request  for  counsel  may  be
characterized as ambiguous or equivocal as a result
of events preceding the request or of nuances
inherent in the request itself  .  .  .  .” Id.,  469 U.S. at
99.  Likewise, Barrett dealt only with a narrow and
different issue—whether Barrett’s partial invocation
of his right to counsel should be interpreted broadly
to be an invocation “for all purposes[,]” i.e., written
and verbal statements. Id. at 527-30.  It did not
address  and  settle  the  rule  for  the  case  where  a
reasonable person would question the meaning of the
defendant’s ostensibly plain words in light of other
circumstances reasonably suggesting he had merely
misspoken or had been uncertain.

Moreover, nothing in Smith or Barrett prohibit
examining context preceding even a facially
unambiguous invocation to determine whether that
invocation was actually ambiguous.  If anything,
language in Smith implied that a court should look to
the preceding circumstances of an assertedly
unambiguous request. Smith, 469 U.S. at 98 (“Where
nothing about the request for counsel or the
circumstances leading up to the request would render
it ambiguous, all questioning must cease.”).

Nor did either case hold that seeking mere
confirmation of a suspect’s literally unambiguous
statement was impermissible to demonstrate actual
ambiguity or equivocation. Smith merely prohibited
further interrogation—words or conduct reasonably
likely to elicit an incriminating response—after  a
suspect has invoked his right to counsel. Id., 469
U.S. at 100.  This Court announced no holding
prohibiting words or conduct not amounting to
interrogation, such as brief clarifying or confirming
questions about whether there is an invocation of
Miranda rights.

4. Respondent asserts that the state court’s
reliance on Davis was erroneous for, he says, Davis
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applies only to post-waiver invocations.  Opp. 31-32.
But, although it is true that the defendant in Davis
attempted to invoke his right to counsel after he had
waived his Miranda rights, respondent points to no
Supreme Court authority that limits Davis’s holding
to post-waiver scenarios.  Even if Davis were limited
to post-waiver invocations, that would only bolster
the State’s argument that there is no clearly
established Federal law compelling relief in
petitioner’s case—where  a  suspect  states  his
willingness to cooperate immediately before being
formally read his Miranda rights.

5. In response to the State’s demonstration of
a conflict in the appellate courts, respondent next
attempts to distinguish this case from Medina v.
Singletary, 59 F.3d 1095 (11th Cir. 1995), and People
v. Williams, 233 P.3d 1000 (Cal. 2010), cert. denied,
Williams v. California,  131  S.  Ct.  1602  (2011).
Respondent illogically argues that, although the
suspects in Medina and in Williams made direct and
literal statements, those statements differed from
respondent’s purported invocation because they were
ambiguous under the circumstances.  (Opp. 35-38.)
Respondent’s argument, however, only begs the
question presented:  whether a facially unambiguous
statement may be deemed ambiguous under the
circumstances.

Respondent’s arguments on this point,
moreover,  are inconsistent.   He first posits that,  if  a
suspect indicates in any manner and at any time that
he wishes to cease questioning, the police must
immediately end their interrogation regardless of the
context or subsequent clarification.  Under that rule,
the police in both Medina and Williams would have
had to immediately end their interrogation.  Yet
respondent now justifies the decisions in those cases.

Respondent next attempts to distinguish these
cases on the ground that the suspects in both Medina
and Williams had initially waived their rights.   That
argument  is similarly unavailing because it
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implicitly assumes that surrounding circumstances
may indeed be considered—the proposition that is
the source of the conflict with the Ninth Circuit.

Moreover, his argument that the evidence of
ambiguity is weaker here because there was never an
explicit Miranda waiver  is  unpersuasive.   A  key
similarity between Medina, Williams, and this case,
is that the suspects had clearly showed a willingness
to talk to the police before the alleged invocations.  In
his case, respondent had been previously read his
Miranda rights by Detective Felix at the time he was
arrested.  After arriving at the police station, the
detectives told respondent for the first time that they
wanted to speak to him about Stewart’s murder.
Respondent said that he was willing to provide his
story and tell them what he knew.  The detectives
and respondent then went into an interview room,
where once again respondent was advised of his
Miranda rights.  Only then did respondent
purportedly invoke his right to remain silent.

Respondent’s baseless assertion that he did not
make “any accompanying ambiguous or contradictory
statements[]” is belied by the record.  Before entering
the interview room, respondent told the detectives he
was  willing  to  talk  to  them.  Then  when  inside  the
room, he hesitated in saying:  “Ahhh, you gonna let
me stop talking when I want to stop talking, right?
Ahhh [approximately 11 seconds of silence].  Uhhh [3
seconds of silence].  I, I choose to remain silent.”
Respondent then immediately stated, “I’ll talk[,]”
when the detectives confirmed his intent.

Despite respondent’s denial, there indeed
persists a conflict in the appellate courts warranting
certiorari review.  The Eleventh Circuit and the
California Supreme Court hold that context and
clarification matter.  See Medina, 59 F.3d at 1105
(“Taking into consideration the events preceding
Medina’s response, Medina’s ‘No’ was ambiguous and
did not clearly indicate his desire to remain silent.
Nazarchuk, uncertain as to what Medina meant,



8

immediately asked a single, clarifying question:  ‘You
don’t want to talk to us or you do want to talk to us?’
Medina’s response to that question indicated that
Medina had not invoked his right to remain silent,
and the interview properly continued.”); Williams,
233 P.3d at 1017-21 (“in certain situations, words
that would be plain if taken literally actually may be
equivocal under an objective standard, in the sense
that in context it would not be clear to the reasonable
listener what the defendant intends.  In those
instances, the protective purpose of the Miranda rule
is not impaired if the authorities are permitted to
pose a limited number of followup questions to
render more apparent the true intent of the
defendant.”).  In direct contrast, the Ninth Circuit
holds—despite the understandable disagreement by
the individual judges on the panel—that context does
not matter and that all follow-up questioning is
foreclosed, while separately opining that were it
otherwise, respondent did not unambiguously invoke
his Miranda rights  in  this  case.   App.  2a-5a
(following Anderson v. Terhune, 516 F.3d 781, 787
(9th  Cir.  2008)  (en  banc),  cert.  denied, Cate v.
Anderson, 555 U.S. 818 (2008)).

6. Finally, respondent mischaracterizes the
detectives’ simple confirming question, “O.K., you
don’t want to talk to us?  You don’t want to talk to
me?” as interrogation.   The detectives’ question was
limited to the topic of whether respondent truly was
invoking  his  right  to  remain  silent;  it  was  not  a
question about Stewart’s murder. Respondent’s
immediate answer—“I’ll talk”—further corroborates
that such a question was confirmatory and did not
amount to interrogation.  Allowing such a limited
confirmatory question will not bring on the parade of
horribles respondent suggests.  Opp. 38-40.

Indeed, allowing police to examine context is
fully consistent with Miranda’s policy of deterring
police coercion. This Court has repeatedly
emphasized that such a policy is not served by
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prohibiting immediate confirmation or clarification.
See Berghuis v. Thompkins, 130 S. Ct. at 2260 (when
a suspect’s intent to invoke his rights is unclear,
requiring police to either end interrogation or face
the consequences of suppression of a voluntary
confession “would place a significant burden on
society’s interest in prosecuting criminal activity”)
(quoting Davis and Moran v. Burbine, 475 U.S. 412,
427 (1986)); Davis, 512 U.S. at 460 (when questioning
officers are reasonably confused about a suspect’s
request for counsel, requiring police to immediately
end interrogation “would transform the Miranda
safeguards into wholly irrational obstacles to
legitimate police investigative activity”) (quoting
Michigan v. Mosley, 423 U.S. 96, 102 (1975)); see also
Miranda v. Arizona, 384 U.S. at 485 (if a suspect is
“indecisive in his request for counsel, there may be
some question on whether he did or did not waive
counsel[,]” and police do not need to always cease
questioning).

*  *  *

The Ninth Circuit’s decision, on the other hand,
unreasonably impedes legitimate police
investigation.  Its interpretation of Miranda creates
an unworkable rule condemning the reasonable
police conduct exhibited by the detectives in this
case.  In any event, “in light of the tension between”
this Court’s principles of respecting a suspect’s rights
and of promoting lawful police investigation, “it
cannot be said that California’s approach is contrary
to or an unreasonable application of the ‘general
standards’ established by the Court’s [Miranda]
cases.” Marshall v. Rodgers,  No.  12-382,  2013  WL
1285304, at *3 (U.S. Apr. 1, 2013).
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CONCLUSION

The petition for writ of certiorari should be
granted.
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