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IN THE 

Supreme Court of the United States 
———— 

No. 12-744 
———— 

CONVERGENT OUTSOURCING, INC., 
formerly known as ER Solutions, Inc., 

Petitioner, 
v. 

ANTHONY W. ZINNI, 
Respondent. 

———— 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals 

for the Eleventh Circuit 

———— 

REPLY BRIEF FOR PETITIONER 

———— 

I. THE RULE IN THE SEVENTH AND 
FEDERAL CIRCUITS SQUARELY CON-
FLICTS WITH THAT APPLIED IN FOUR 
OTHER CIRCUITS. 

Respondent wishfully claims that there is no con-
flict among the Circuits on the question presented. 
He focuses entirely on the Seventh Circuit, see Opp. 
8-10,1

                                                 
1 Citations to the Petition for a Writ of Certiorari will take the 

form “Pet. ___”; citations to the Appendix to that Petition will 
take the form “Pet. App. ___”; citations to Respondent’s Brief in 
Opposition will take the form “Opp. ___”. 

 and ignores the other Circuits that have held, 
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contrary to the views of the court below, that an offer 
to provide a plaintiff with all the relief he has 
requested moots his claim and thus extinguishes 
subject matter jurisdiction. See Pet. at 13 and 19 n. 9 
(citing Abrams v. Interco, Inc., 719 F.2d 23 (2d Cir. 
1983)); Brief Of ACA International, DBA Inter-
national And The National Association of Collection 
Attorneys As Amici Curiae In Support Of Petitioner 
(hereinafter “Amici Brief”) at 5-6 (citing Samsung 
Electronics Co. v. Rambus, 523 F.3d 1374 (Fed. Cir. 
2008)). This conflict pits at least two Circuits (the 
Seventh and Federal), and arguably a third (the 
Second), against four (the Fourth, Sixth, Eighth and 
Eleventh). Resolution of such a conflict deserves the 
Court’s attention. 

Respondent’s assertion that the Seventh Circuit 
agrees with the Eleventh and Fourth Circuits is 
based on fundamental misreadings of relevant Sev-
enth Circuit opinions. He argues that in two opinions 
the Seventh Circuit somehow neglected even to note 
the presence of a factor that, in Respondent’s view, 
was critical to its holdings. Respondent cannot have 
it both ways; an offer of judgment cannot be a 
necessary component of an offer of “full relief” and 
yet be so unimportant that it need not even be 
mentioned. Indeed, the situation in the Seventh 
Circuit is exactly contrary to what Respondent 
claims; that court has never said an offer of judgment 
matters, whether one was present or not. 

Respondent initially argues that in Holstein v. City 
of Chicago, 29 F.3d 1145 (7th Cir. 1994), the court 
“did not say whether the defendant’s offer included 
an offer of judgment,” and concludes therefrom that 
Holstein “says nothing either way about the rele-
vance of such an offer to the mootness of a plaintiff’s 
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claims.” Opp. at 8. If Respondent means to suggest 
that the court simply failed to mention the offer of a 
judgment, that inference seems improbable; it is 
more likely that Holstein does not mention an offer 
of judgment because there was none. Either way, 
though, the notion of an offer of judgment plainly 
played no part in the court’s holding, which depended 
entirely on an offer of money. As the court described 
the offer, the City of Chicago had “instituted proce-
dures to refund to [the plaintiff] the towing and 
storage fees he was forced to pay,” 29 F.3d at 1146, 
and had thus “offered to refund [the plaintiff’s] 
money,” 29 F.3d at 1147. That description does not 
imply that a judgment was offered.2

Nothing in Holstein suggests that the court thought 
that anything more than an offer of the plaintiff’s 
claimed damages was required to render his claims 
moot. Rather, the court observed that “[i]n this case, 
the City has offered [the plaintiff] all the damages 
due him; he does not argue that the offer does not 
adequately reimburse him or that the City’s offer is 
insincere. [He] may not spurn this offer of all the 
damages he is owed and proceed to trial.” 29 F.3d at 
1147 (emphasis added). The court’s ruling thus rested 
entirely on the City’s offer to pay full damages, rather 
than on some unremarked-upon offer of judgment. 
Indeed, the court would have had no occasion to refer 

 

                                                 
2 The District Court, in which any offer under Fed. R. Civ. P. 

68 would actually have been made, also did not mention one, 
saying only that the City had “set in motion a procedure to 
refund the towing and storage fees that [the plaintiff] had paid” 
after his car had been towed. Holstein v. City of Chicago, 803 
F.Supp. 205, 207 (N.D. Ill. 1992), aff’d, 29 F.3d 1145 (7th Cir. 
1994). 
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to the possible “insincere[ity]” of the offer if there 
were anything more to it than money. 

In the end, the absence of any mention in Holstein 
of an offer under Rule 68 could mean only one of two 
things: either there was no such offer, or there was 
one but it did not figure in the court’s mootness 
analysis or even merit a passing reference. As ex-
plained above, the former is much more likely. But in 
either event, it is plain that the holding in Holstein 
was that the offer of damages—a “refund”—was what 
mooted the case, rather than any imagined but 
unmentioned offer of a judgment. That holding places 
the Seventh Circuit in agreement with the Federal 
Circuit but in conflict with four others, including the 
court below. 

Respondent’s attempt to distinguish Damasco v. 
Clearwire Corp., 662 F.3d 891 (7th Cir. 2011) (see 
Opp. at 9-10), is similarly unavailing. As an initial 
matter, nothing the court said in Damasco under-
mined its prior holding in Holstein.3

                                                 
3 In fact, the Damasco court expressly rejected the defend-

ant’s request to overrule or limit Holstein. Dasmasco, 662 F.3d 
at 895. 

 And Damasco 
cannot fairly be read to hold that an offer of all the 
relief a plaintiff has requested must include a 
judgment reflecting that relief in order to moot the 
case. As Respondent acknowledges, Opp. at 9, there 
was no offer under Rule 68 in Damasco. 662 F.3d at 
897. Respondent nonetheless claims that the offer in 
Damasco included an offer of judgment because, 
according to the district court, the offer also contem-
plated the entry of an injunction. Opp. at 9, citing 
Damasco v. Clearwire Corp., 2010 WL 3522950, at *1 
(N.D. Ill. September 2, 2010). 



5 

 

For at least three reasons, the inclusion of injunc-
tive relief in the offer in Damasco does not suggest 
that the case holds that a judgment must be offered 
in order to moot a claim, or that Damasco otherwise 
undermined Holstein. First, the offer of an injunction 
was not mentioned in the Seventh Circuit’s discus-
sion of mootness; as with Holstein, it is apparent that 
the court did not regard the injunctive component of 
the offer to bear on mootness.4

Third, Respondent’s suggestion (Opp. at 9) that 
Damasco could not have involved an offer under Rule 
68 because the offer was made while the case was 
still in state court in Illinois (which has no compara-
ble provision) misses the point. Whether or not such 
an offer could have been made, it never was. But 
moot is moot; whether an offer erases a plaintiff’s 
stake in a case depends on what was offered and its 

 Second, nothing in 
either the District Court’s opinion or the Seventh 
Circuit’s indicates that the defendant had offered to 
agree to the entry of a judgment or order that would 
have encompassed damages and costs. Had the plain-
tiffs accepted that offer, then, the proffered injunction 
would not, as Respondent suggests (see Opp. at 9), 
have resulted in the entry of “an enforceable judg-
ment” reflecting those damages and costs. Nonethe-
less the District Court and the Seventh Circuit both 
ruled that the plaintiffs’ claims for those damages 
and costs were rendered moot by the defendant’s 
offer. 

                                                 
4 While Respondent relies on the District Court’s opinion in 

Damasco on this point, the Seventh Circuit apparently did not 
even think the offer to consent to an injunction important enough 
to characterize it as such, noting merely that the defendant had 
“offered to stop sending unsolicited text messages to ‘mobile sub-
scribers.’” Damasco, 662 F.3d at 891. 
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relationship to what the plaintiff had sought, and 
cannot depend on whether the defendant could have 
offered something more but for the absence of a rule. 
Accordingly nothing in Damasco supports Respondent’s 
assertion that the Seventh Circuit requires an offer of 
judgment to moot a claim where full relief has been 
offered. 

Despite Respondent’s efforts to dissect the Seventh 
Circuit’s opinions on this issue, the well-established 
rule in the Seventh Circuit is that an offer that 
encompasses all the relief a plaintiff has asked for 
need not include an offer of judgment to moot the 
underlying claim. That rule is most plainly stated in 
Holstein, which is still good law. It was also applied 
in Damasco, which did not question or limit Holstein 
and which involved an offer of full relief that did not 
propose a congruent judgment. But even when judg-
ments were offered, in cases on which the Eleventh 
Circuit relied below (while ignoring Holstein and 
Damasco), the Seventh Circuit applied the same rule. 
In both Greisz v. Household Bank (Ill.), N.A., 176 
F.3d 1012 (7th Cir. 1999), and Rand v. Monsanto Co., 
926 F.2d 596 (7th Cir. 1991), the holdings turned on 
the fact that the offers encompassed all of the 
damages, fees and/or costs the plaintiffs were seek-
ing, while attaching no significance to the offers 
of judgments. See Pet. at 17. Neither Respondent’s 
misreading of these cases nor the Eleventh Circuit’s 
selective reading of them can disguise a conflict of 
ample depth and importance to merit the Court’s 
attention. 
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II. PETITIONER’S OFFER DID NOT NEED 
TO INCLUDE A JUDGMENT IN ORDER 
TO PROVIDE FULL RELIEF.  

Respondent does not dispute the various reasons a 
defendant might have to resolve a case without the 
entry of a judgment, see Pet. at 24-25; Amici Brief at 
15-16. He nonetheless claims that he needed one to 
obtain the damages, fees and costs Petitioner offered. 
As he did in the District Court, Respondent complains 
of problems of his own making. The District Court 
properly called these contentions “nonsensical,” Pet. 
App. 5a, and they are no less so here. 

The Court can be certain that Respondent did not 
seek more than what Petitioner offered him because 
he said so in no uncertain terms. In his initial 
disclosures under Fed. R. Civ. P. 26(a)(1) Respondent 
averred that what he sought under the Fair Debt 
Collection Practices Act, 15 U.S.C. § 1692a et seq. 
(“FDCPA”) was statutory damages of up to $1,000, 
costs and attorney fees—one dollar less than what 
Petitioner offered. See Pet. 3-4. Respondent’s argu-
ment that the District Court’s ruling left him without 
even what Petitioner had offered, see Opp. at 9, 10, 
would capitalize on his own default. Respondent 
ended up with nothing not because of anything 
Petitioner or the District Court did (or did not do), 
but because in ignoring Petitioner’s offer he himself 
extinguished the District Court’s jurisdiction to award 
him any of the relief he had asked for. And his 
assertion that dismissal left him without attorney 
fees, see Opp. at 9 n. 5, does not appreciate that his 
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failure to accept Petitioner’s offer left the District 
Court without jurisdiction to award him any.5

Respondent claims nevertheless that he needed a 
judgment in order to assure that he would be paid. 
See Opp. at 7. As he did in the District Court and on 
appeal, Respondent com-plains of a risk that, if it 
ever really existed, was entirely his own creation. 
This is amply demon-strated by his assertion that 
Kokkonen v. Guardian Life Ins. Co. of Amer., 511 
U.S. 375 (1994), stands for nothing more than the 
proposition that “federal courts lack jurisdiction to 
enforce private settlement agreements.” Opp. at 6. 
That citation is woefully incomplete. While Kokkonen 
does say that enforcement of a contractual settlement 
agreement made between the parties to a case “re-
quires its own basis for jurisdiction,” 511 U.S. at 378, 
it went on to identify two ways that federal courts 
can, with relative ease, acquire such jurisdiction: by 
incorporating an agreement’s terms in a dismissal 
order or by simply announcing in such an order that 
it is retaining jurisdiction to enforce the settlement 
agreement. See Pet. at 21-23, citing Kokkonen, 511 
U.S. at 381. 

 

                                                 
5 Although Petitioner’s offer to Respondent included “reason-

able attorney’s fees and costs as determined to be recoverable by 
the Court,” see Pet. at 4, and although there is no reason to 
believe the District Court would not have awarded fees had 
Respondent accepted Petitioner’s offer, either before or after 
terminating the case, see Budinich v. Beckton Dickinson & Co., 
486 U.S. 196, 199-200 (1988), Respondent’s claimed interest in 
obtaining those fees did not prevent the case from becoming 
moot once he had spurned Petitioner’s offer. See Lewis v. 
Continental Bank Corp., 494 U.S. 472, 480 (1990) (interest in 
attorney fees does not supply a case or controversy where there 
is no longer one on the merits). 
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Respondent does not claim that either of these 
procedures would have been unavailable in his case 
or that the District Judge would not have invoked 
one of them if asked. Instead he asserts, in a footnote, 
that Kokkonen requires that these provisions have to 
be “embodied in a judgment or consent decree,” 
neither of which Petitioner offered. See Opp. at 7 n. 3, 
citing Kokkonen, 511 U.S. at 381. What the Court 
actually proposed in Kokkonen, though, was 
incorporation of enforcement terms in “the order of 
dismissal,” not in any judgment or consent decree. 
511 U.S. at 381 (emphasis added). Petitioner did not 
need to “offer” to agree to an order of dismissal; the 
District Court would have entered one as a matter of 
course had Respondent accepted Petitioner’s offer, 
and the terms described in Kokonnen could easily 
have been incorporated within it. 

Because Respondent neglects accurately to ac-
knowledge these two readily available procedures (or 
the fact that Kokkonen plainly mapped them out), 
he never explains why they would not have fully 
addressed his professed concerns about being paid. 
Nor does he posit some reason that, had he accepted 
Respondent’s offer, the experienced District Judge, 
no doubt familiar with Kokkonen, would not have 
followed one or both in dismissing the case, or that 
the judges in Respondent’s counsel’s prior cases 
would not have done the same, see Opp. at 7 (“As 
Zinni’s counsel explained below, he has repeatedly 
been forced to bring collection actions against debt 
collectors who obtained dismissals in FDCPA cases 
based on settlements equivalent to the one proposed 
here.”). Had Respondent accepted the offer, and had 
the District Court employed either method of retain-
ing jurisdiction, Respondent’s claimed need for a 
separate lawsuit to collect his money would never 
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have arisen. The antidote to Respondent’s (and his 
counsel’s) contrived fear of not being paid is not to 
rest subject matter jurisdiction on a baseless concern; 
it is, instead, to read (and cite) Kokkonen accurately. 

III. THIS CONFLICT WILL MERIT RESOLU-
TION EVEN AFTER SYMCZYK IS 
DECIDED. 

Petitioner has noted that whether an unaccepted 
offer of “full relief” moots a claim at all is an issue 
that was briefed but not ruled on below and that 
is “fairly included” within the question presented 
herein, and that the former point might be taken up 
in Genesis HealthCare Corp. v. Symczyk, No. 11-1059, 
oral argument December 3, 2012. See Pet. at 12 n. 6; 
Brief for Respondent, Genesis HealthCare Corp. v. 
Symczyk, No. 11-1059, at 12-16; Brief for the United 
States as Amicus Curiae Supporting Affirmance, 
Genesis HealthCare Corp. v. Symczyk, No. 11-1059, at 
10-15. 

Whether, as Respondent claims, Symczyk is 
“unlikely” to bear on this case, Opp. at 10, cannot be 
known until Symczyk is decided. If the Court in 
Symczyk reaches the question whether an unaccepted 
offer of “full relief” moots a claim and decides that it 
does, the question presented by the instant Petition 
will naturally follow. But even if the Court does not 
reach that question it should resolve the conflict 
presented by the decision below, which is squarely 
presented in this case (and is unencumbered by the 
class action issues present in Symczyk). 
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CONCLUSION 

If allowed to stand, the Eleventh Circuit’s ruling 
would let Respondent continue to litigate a case 
in which he has no further interest, taking up the 
District Court’s time and attention and generating 
more attorney fees over phone calls that Respondent 
manifestly does not care about. Indeed, by spurning 
Petitioner’s offer of $1 more than what he asked for, 
Respondent demonstrated what Amici so persua-
sively point out—that this case is about generating 
fees rather than compensating Respondent. See 
Amici Brief at 11-15. Article III requires that federal 
courts “satisfy themselves that ‘the plaintiff has 
“alleged such a personal stake in the outcome of the 
controversy as to warrant his invocation of federal 
court jurisdiction.”’” Summers v. Earth Island Inst., 
555 U.S. 488, 493 (2009) (quoting Warth v. Seldin, 
422 U.S. 490, 498-99 (1975) (in turn quoting Baker 
v. Carr, 369 U.S. 186, 204 (1962))) (emphasis in 
Summers). The “stake” upon which subject matter 
jurisdiction rests should be the plaintiff’s stake in 
obtaining the relief he is seeking, not his lawyer’s 
stake in continuing to generate fees. 

Had this case been heard in the Seventh or Federal 
Circuit, it would be over. The rule in those two 
Circuits allows defendants to cut their losses by 
making an offer tailored to what a plaintiff has said 
he needs to be made whole. That rule is consistent 
with the “case or controversy” requirement of Article 
III, which confines federal courts to “questions pre-
sented in an adversary context and in a form histori-
cally viewed as capable of resolution through the 
judicial process.” See Flast v. Cohen, 392 U.S. 83, 95 
(1968). By contrast, cases decided under the rule 
applied in the Fourth, Sixth, Eighth and Eleventh 
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Circuits will go on generating attorney fees and 
wasted court time without the “live” dispute engen-
dered by a plaintiff’s “legally cognizable interest in 
the outcome.” See Powell v. McCormick, 395 U.S. 486, 
496 (1998). This Court should resolve this important 
conflict. 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 
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