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QUESTION PRESENTED

Whether parties adversely affected by agency ac-
tion lack Article III standing to challenge the action
if the harms are also linked to related statutory re-
quirements or competitive pressures, or might in
theory be avoided through means other than litiga-
tion.

This question is substantially similar to the third
question presented in the petition in case number 12-
1055, which is incorporated in full here by reference.
See 12-1055 Pet. at 1.
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PARTIES JOINED IN THIS RESPONSE

The following are joined in this response in support
of certiorari review: Grocery Manufacturers Associa-
tion, American Petroleum Institute, American Fro-
zen Food Institute, American Meat Institute, Na-
tional Chicken Council, National Council of Chain
Restaurants of the National Retail Federation, North
American Meat Association (formerly National Meat
Association), National Pork Producers Council, Na-
tional Turkey Federation, and Snack Food Associa-
tion. These respondents were petitioners below and
are petitioners on review in case number 12-1055.



RULE 29.6 DISCLOSURE STATEMENT

Respondents are all trade associations, none have
parent companies, and no publicly held companies
have a ten percent or greater ownership interest in
any of the associations.

The Grocery Manufacturers Association (GMA) is
the largest association of food, beverage, and con-
sumer product companies in the world. Its members
are numerous and include Advanced Food Products,
LLC, B&G Foods, Inc., Campbell Soup Company,
ConAgra Foods, Dean Foods Company, General
Mills, Inc., Hormel Foods Corporation, Kraft Foods
Global, Inc., Safeway Inc., Target Corporation, and
The Kroger Co. GMA’s member organizations em-
ploy more than 2.5 million workers in all 50 States,
with U.S. sales totaling over $460 billion annually.
GMA leads efforts to increase productivity and
growth in the food and beverage industry, as well as
industry efforts to promote the safety and security of
the Nation’s food supply. Because GMA’s members
produce and market a significant number of corn and
other grain-based products, GMA has an interest in
any rule or regulation that affects the availability or
prices of these grains.

The American Petroleum Institute (API) is a na-
tionwide, not-for-profit association representing over
500 member companies—including Chevron Corpo-
ration, Marathon Petroleum Corporation, Cono-
coPhillips Company, BP America Inc., ExxonMobil,
and Shell Oil Company—engaged in all aspects of
the oil and gas industry, including science and re-
search, exploration and production of oil and natural
gas, transportation, refining of crude oil, and mar-
keting of oil and gas products. API promotes the
general commercial, regulatory, legislative, and oth-
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v
er interests of the membership. It was and is in-
volved in research efforts to determine the effects of

introducing new fuel blends such as E15 into the
marketplace.

The American Frozen Food Institute (AFFI) is the
national trade association that promotes and repre-
sents the interests of all segments of the frozen food
industry. Among its many members are J.R. Simplot
Co., NORPAC Foods, Inc., Frozen Specialties, Inc.,
Kellogg Co., and Pinnacle Foods. AFFI fosters in-
dustry development and growth, advocates on behalf
of the industry before legislative and regulatory enti-
ties, and provides additional value-added services for
its members and for the benefit of consumers. AFFI
has an interest in rules or regulations that affect the
availability or cost of grains—commodities that make
up a large portion of its members’ products.

The American Meat Institute (AMI) is the Nation’s
oldest and largest trade association representing
packers and other processors of beef, pork, lamb,
veal, chicken, and turkey products and their suppli-
ers throughout North America. A small sample of its
members are Smithfield Foods, Inc., Kraft Foods,
Inc./Oscar Mayer, Hormel Foods, Boar’s Head Provi-
sions Co., Inc., Sara Lee Corporation, Omaha Steaks
International, Inc., and Bob Evans Farms, Inc. Its
members are directly affected by the E15 waiver.

The National Chicken Council (NCC) is a national,
nonprofit trade association representing the poultry
industry, including producers, processors, and dis-
tributors of chicken and chicken products—just two
of whom are Tyson Foods and Perdue Farms. NCC’s
members account for more than 95 percent of the
chicken produced in the United States. About 85
percent of chicken feed is corn and soybean meal.
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The new demand for corn from the ethanol sector has
serious consequences for the poultry and livestock
industries due to the resulting sharply increased
prices for feedstock.

The National Council of Chain Restaurants
(NCCR) is a division of the National Retail Federa-
tion (NRF). NCCR, as a division of NRF, is the lead-
ing trade association exclusively representing the
chain restaurant industry. NCCR’s member compa-
nies include some of the nation’s largest casual din-
ing and quick-service restaurant brands, such as
McDonald’s Corporation, Burger King Corporation,
and Denny’s Inc. These restaurants purchase grain-
based products as well as poultry and meat fed with
grains, and are directly harmed by any regulation
that diverts such grains from food and feed products.

The North American Meat Association (NAMA) is a
national, nonprofit trade association representing
meat packers and processors, as well as equipment
manufacturers and suppliers across the United
States. Its members are numerous and include Jen-
sen Meat Company, Preferred Beef Group, and Key-
stone Foods—entities that will be directly harmed by
the diversion of grains to ethanol instead of to live-
stock feed.

The National Pork Producers Council (NPPC) is a
nonprofit trade association. NPPC conducts public
policy outreach on behalf of its 44 affiliated state as-
sociation members, which represent most of the
country’s 67,000 pork producers. Like the other food
production associations, its member organizations
are harmed by increased corn prices caused by the
increased demand for corn from the ethanol industry.
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The National Turkey Federation (NTF) represents
all segments of the U.S. turkey industry, including
growers, processors, breeders, hatchery owners, and
allied companies. Some of NTF’s many members are
Butterball Turkey LLC, Empire Kosher, Plainville
Farms, Foster Farms, and Farbest Foods, Inc. NTF
1s the only national trade association representing
the turkey industry exclusively, and its members are
responsible for almost 100 percent of all turkey pro-
duction in the United States. Because feed accounts
for 70 percent of the cost of producing turkeys, and
corn is the single largest ingredient in turkey feed,
NTF’s members have a direct interest in all legisla-
tion, regulation, and litigation that affects the distri-
bution and availability of corn.

The Snack Food Association (SFA) is the interna-
tional trade association for the manufacturers of and
suppliers to the snack food industry. SFA’s member-
ship represents 90 percent of this over-$40 billion in-
dustry worldwide. Among its many members are
Better Made Snack Foods, Inc., Frito-Lay, Inc., Ket-
tle Foods, Inc., Snyder’s-Lance, Inc., Utz Quality
Foods, Inc., and others. The vast majority of SFA
member-products are made from corn, wheat, and
other such commodities.
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tional Retail Federation, North American Meat Asso-
ciation (formerly National Meat Association), Na-
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support this Court’s review of the judgment of the
United States Court of Appeals for the District of Co-
lumbia Circuit in this case.
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STATEMENT

Seventeen petitioners representing three indus-
tries—petroleum, food production, and engine prod-
ucts—petitioned the D.C. Circuit to review two “par-
tial waiver” decisions of the United States Environ-
mental Protection Agency (EPA) purportedly prom-
ulgated under Section 211(f)(4) of the Clean Air Act,
42 U.S.C. § 7545(f)(4). These petitions were consoli-
dated for briefing and argument below. Two judges
on the panel concluded that none of the seventeen
petitioners had standing to challenge EPA’s decisions
and dismissed the case. Judge Kavanaugh dissented
from this judgment, and from the D.C. Circuit’s sub-
sequent decision not to rehear the case en banc.

All of the food-production petitioners and API, one
of the petroleum-group petitioners, jointly filed a pe-
tition for certiorari review of this decision in Febru-
ary. The petition was docketed as case number 12-
1055. The engine-products petitioners also sought
review of the D.C. Circuit’s judgment in a petition
docketed as case number 12-1167, and the 12-1055
petitioners filed a response in support of that peti-
tion.

The three remaining petroleum-group petitioners
now seek review of the same judgment in a petition
docketed as case number 12-1229. These petitioners
agree with the positions set forth in the 12-1055 and
12-1167 petitions. See 12-1229 Pet. at 32 n.14. And
they seek review of one of the same questions raised
by respondents in their petition: whether a party
has Article III standing to challenge a burdensome
regulatory “option” that is in reality mandatory. See
id. at 1. The 12-1055 petitioners therefore file this
response in support.
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REASONS FOR GRANTING REVIEW

As these respondents explained in their own peti-
tion for certiorari, this case i1s an ideal candidate for
the Court’s review. Among other things, the D.C.
Circuit’s decision departs from this Court’s binding
precedents on Article III standing and is likely to
have far-reaching effects in agency-review cases.
Businesses are now barred under the D.C. Circuit’s
ruling from challenging regulations that will harm
their interests. In addition, this case is one of indis-
putable national importance to businesses and con-
sumers alike because the challenged EPA decision
fundamentally alters the nature of gasoline in the
marketplace by increasing the permitted ethanol
content by 50%. The Court should grant review to
bring the D.C. Circuit in line with this Court’s cases
on Article IIT standing, such as Monsanto Co. v.
Geertson Seed Farms, _ U.S. _, 130 S. Ct. 2743
(2010); Massachusetts v. EPA, 549 U.S. 497 (2007);
and Clintonv. City of New York, 524 U.S. 417 (1998).

The 12-1229 petition reiterates and confirms these
points. See 12-1229 Pet. at 1-6, 15-31. As these peti-
tioners explain, “[t]he result of allowing the decision
below to stand is that there will be a wholesale
change in our nation’s fuel market, in apparent vio-
lation of law, without anyone in the fuels industry—
or indeed anyone at all—allowed to challenge the
agency action causing that change.” Id. at 3; see also
id. at 29-31. And “[g]iven the manifest conflict be-
tween the D.C. Circuit’s ruling and this Court’s deci-
sions, review by this Court is warranted.” Id. at 28-
29; see also 1d. at 16-29.

The Court should grant the writ on all issues
raised here and in respondents’ petition.
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CONCLUSION
For the foregoing reasons, as well as those stated in

the petition in No. 12-1055, this Court should grant
review of the decision below.
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