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i

QUESTIONS PRESENTED

1. Whether the Ninth Circuit correctly held—in
conflict with the decisions of this Court and
other circuits—that the Fourth Amendment
imposes a mechanistic rule that police officers
are forbidden from drawing their firearm
during a Terry stop absent certain,
predetermined “special circumstances.”

2. Whether the Ninth Circuit correctly held—in
conflict with the decisions of this Court—that
the Fourth Amendment rule at issue was
“clearly established,” such that it would have
been clear to every reasonable officer in the
situation that Officer Chin faced that his
conduct was unlawful.
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INTERESTS OF THE AMICI STATES

The amici States and Territory and their
political subdivisions (collectively “amici States”) are
primarily responsible for employing, training, and
deploying law enforcement officers within their
jurisdictions. Because of Ninth Circuit decisions,
including the decision in this case, police officers in
the amici States are subject to different standards
for assessing the reasonableness of actions taken in
investigative stops than apply in the rest of the
country. Police officers in the Ninth Circuit are
denied qualified immunity in circumstances unique
among the circuits. A police officer who displays a
firearm to protect himself or the public or to stabilize
a volatile situation may be subject to § 1983 liability
and attorney fees in the Ninth Circuit in
circumstances that would not lead to liability in any
other circuit.

The amici States have an interest in having
the same Fourth Amendment standards govern their
law enforcement officers as govern officers in the rest
of the nation. The States are not seeking to expand
police officers’ authority to use a firearm in an
investigative stop—the States seek only a “level
playing field” for their officers under the Fourth
Amendment.1

1 Counsel of record for the parties received timely notice
of the States’ intent to file this amicus curiae brief ten days
before the due date in compliance with Rule 37.2(a).
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STATEMENT

The facts are set forth at pages 4-8 in the
Petition. In the early morning hours following his
duty shift, Officer Jonathan Chin observed a Jeep
running a red light and recklessly weaving in and
out of oncoming lanes as its occupants threw things
out the window. Officer Chin followed the Jeep and
called for a marked car to intercept it. After
momentarily losing sight of the Jeep, Officer Chin
found it stopped near the end of a dark, dead-end
street in a secluded residential area. The engine was
running and three men were standing nearby, one of
whom was Respondent Rutherford. Officer Chin
stopped his car, got out, and immediately identified
himself as a Seattle Police Officer. He testified that
he intended to “freeze the situation”—keep the men
at that location and maintain order—while awaiting
the arrival of a marked patrol car that was en route.
When one of the men approached him aggressively,
Officer Chin drew his firearm and conducted a
weapons pat-down of the man; when the other two
men then moved toward him, Officer Chin told all
three men to sit down and remain seated until the
marked car arrived, a few minutes later.

The district court determined Officer Chin had
legal authority to detain Rutherford under the
circumstances, and the parties stipulated that the
investigative stop was a seizure. Pet. App. 56a-57a.
Rutherford claimed the seizure exceeded the
reasonable length and scope of the investigative stop,
and the jury agreed. Pet. App. 59a. The district
court denied Officer Chin’s claim of qualified
immunity (Pet. App. 32a-36a), and the Ninth Circuit
affirmed (Pet. App. 1a-3a).
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REASONS FOR GRANTING THE PETITION

A. The Ninth Circuit’s Mechanistic “Special
Circumstances” Rule Does Not Evaluate
The Totality Of Circumstances And
Unnecessarily Threatens The Safety Of
Police Officers In The Amici States

The Court has held consistently that, under
the Fourth Amendment, the reasonableness of a
police officer’s actions during an investigative stop is
evaluated based on all the relevant circumstances.
Terry v. Ohio, 392 U.S. 1, 19 (1968); Pennsylvania v.
Mimms, 434 U.S. 106, 108 (1977); United States v.
Cortez, 449 U.S. 411, 417 (1981); Tennessee v.
Garner, 471 U.S. 1, 8-9 (1985); United States v.
Sokolow, 490 U.S. 1, 7 (1989); Ornelas v. United
States, 517 U.S. 690, 695 (1996); United States v.
Arvizu, 534 U.S. 266, 273-77 (2002); see also Missouri
v. McNeely, No. 11-1425, 2013 WL 1628934
(U.S. Apr. 17, 2013) (totality of circumstances used

to assess reasonableness of warrantless search under
exigency exception). Like probably cause, the
reasonableness of an investigative stop “is not
‘readily, or even usefully, reduced to a neat set of
legal rules.’ ” Sokolow, 490 U.S. at 7 (quoting Illinois
v. Gates, 462 U.S. 213, 232 (1983)); accord
Ornelas, 517 U.S. at 695; see also Illinois v.
McArthur, 531 U.S. 326, 331 (2001) (rejecting use of
a per se rule of unreasonableness, instead
determining reasonableness by examining the
circumstances of the two-hour restraint).
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1. The Ninth Circuit’s Rule
Contradicts Controlling Supreme
Court Decisions

Notwithstanding this Court’s consistent
direction to assess the totality of the circumstances,
the Ninth Circuit repeatedly has attempted to limit
the factors considered in evaluating the
reasonableness of an investigative stop. When it did
so in United States v. Arvizu, 232 F.3d 1241 (9th Cir.
2000) (Reinhardt, J.), this Court accepted certiorari
and reversed. United States v. Arvizu, 534 U.S. 266
(2002). It should do so again here.

In Arvizu, the Ninth Circuit attempted to
“describe and clearly delimit the extent to which
certain factors may be considered by law
enforcement officers in making stops” such as the
one at issue. Arvizu, 232 F.3d at 1248. This Court
was forceful in reversing the Ninth Circuit: “[W]e
have said repeatedly that [courts] must look at the
‘totality of the circumstances’ of each case to see
whether the detaining officer has a ‘particularized
and objective basis’ for suspecting legal wrongdoing.”
Arvizu, 534 U.S. at 273. “Terry . . . precludes this
sort of divide-and-conquer analysis.” Id. at 274.

Despite this clear holding, in recent years the
Ninth Circuit has severely limited the circumstances
under which a police officer may display a firearm
during an investigative stop, effectively holding that
any such display is unreasonable and a violation of
the Fourth Amendment except in one of four
enumerated “special circumstances”:
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1) where the suspect is uncooperative or takes
action at the scene that raises a reasonable
possibility of danger or flight; 2) where the
police have information that the suspect is
currently armed; 3) where the stop closely
follows a violent crime; and 4) where the police
have information that a crime that may
involve violence is about to occur.

Washington v. Lambert, 98 F.3d 1181, 1189 (9th Cir.
1996) (footnotes omitted). Lambert’s “special
circumstances” rule was applied by both the district
court and the Court of Appeals in this case. Pet.
App. 3a, 10a, 11a, 33a. Without any examination of
the specific circumstances, both courts concluded
that Officer Chin’s actions were unreasonable
because none of the four “special circumstances”
were present.

The Ninth Circuit’s “special circumstances”
rule does not consider the totality of circumstances
and therefore is inconsistent with a long line of this
Court’s decisions extending back to Terry. By
inviting consideration of the four factors in isolation,
it applies the same “divide and conquer” approach
this Court rejected in Arvizu (U.S.). The rule is
unworkable in practice because it wrongly assumes
all threats to the safety of police officers and the
public can be prospectively packaged and cabined.
“No judicial opinion can comprehend the protean
variety of the street encounter, and we can only
judge the facts of the case before us.” Terry, 392 U.S.
at 15. “One simple rule will not cover every
situation.” Adams v. Williams, 407 U.S. 143, 147
(1972).
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As petitioner correctly explains, the questions
presented in this case are important because of the
untenable bind the Ninth Circuit has created for
more than 100,000 police officers2 who daily face the
unpredictability of investigative stops. In the Ninth
Circuit—in contrast to at least nine other circuits
(Pet. 15-18)—an officer who takes an action she
reasonably believes is necessary to protect herself
and to stabilize a rapidly unfolding, volatile situation
may be subject to a personal damage award and the
payment of attorney fees because a court later
determines the situation did not fit clearly into a
preconceived “special circumstance.” This bind—
which is a product of the Ninth Circuit’s
misconceived rule, not the Fourth Amendment—
threatens public safety and the safety of police
officers. The reasonableness of a police officer’s
decision to display a firearm during a Terry stop in
the Ninth Circuit should be governed by the same
totality of circumstances analysis that would govern
the encounter in any other circuit.

2. The Ninth Circuit’s “Special
Circumstances” Rule Puts Police
Officers At Unnecessary Risk Of
Harm

“Fourth Amendment jurisprudence has long
recognized that the right to make an arrest or
investigatory stop necessarily carries with it the

2 In 2009, there were approximately 103,000 full-time
law enforcement officers in the nine States in the Ninth Circuit.
U.S. Dep’t of Justice, Crime in the United States, Table 77
(2009), http://www2.fbi.gov/ucr/cius2009/police/index.html (last
visited May 1, 2013).
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right to use some degree of physical coercion or
threat thereof to effect it.” Graham v. Connor, 490
U.S. 386, 396 (1989); accord Muehler v. Mena, 544
U.S. 93, 99 (2005). The reasonableness of a
particular use of force must be judged “from the
perspective of a reasonable officer on the scene,
rather than with the 20/20 vision of hindsight.”
Graham, 490 U.S. at 396 (citing Terry, 392 U.S. at
20-22).

Not every push or shove, even if it may later
seem unnecessary in the peace of a judge’s
chambers, violates the Fourth Amendment.
The calculus of reasonableness must embody
allowance for the fact that police officers are
often forced to make split-second judgments—
in circumstances that are tense, uncertain,
and rapidly evolving—about the amount of
force that is necessary in a particular
situation.

Id. at 396-97 (citation omitted) (internal quotation
marks omitted). As demonstrated by the district
court and Court of Appeals in this case, the Ninth
Circuit’s “special circumstances” test effectively
erects four static categories that do not allow for
application of this “calculus of reasonableness.”

The Court has warned against “unrealistic
second-guessing” of a police officer acting “in a
swiftly developing situation.” United States v.
Sharpe, 470 U.S. 675, 686 (1985). “The question is
not simply whether some other alternative was
available, but whether the police acted unreasonably
in failing to recognize or to pursue it.” Id. at 687; see
also Sokolow, 490 U.S. at 10 (reasonableness of
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officer’s decision to forcibly detain suspect does not
turn on availability of less intrusive investigatory
techniques). As the Court observed, a “creative judge
engaged in post hoc evaluation of police conduct can
almost always imagine some alternative means by
which the objectives of the police might have been
accomplished. But [t]he fact that the protection of
the public might, in the abstract, have been
accomplished by less intrusive means does not, itself,
render the search unreasonable.” Sharpe, 470 U.S.
at 686-87 (alteration in original) (internal quotation
marks omitted) (quoting Cady v. Dombrowski, 413
U.S. 433, 447 (1973)). The Ninth Circuit’s “special
circumstances” test is a prototype of abstract
prospective line-drawing.

The consequences for police officers of these
abstract limits are real, because the dangers they
face in investigative stops are not confined to the tidy
suite of prospective circumstances outlined in
Lambert. “[T]he Court has recognized that traffic
stops are ‘especially fraught with danger to police
officers.’ ” Arizona v. Johnson, 555 U.S. 323, 330
(2009) (quoting Michigan v. Long, 463 U.S. 1032,
1047 (1983)). “[T]he risk of a violent encounter in a
traffic-stop setting stems not from the ordinary
reaction of a motorist stopped for a speeding
violation, but from the fact that evidence of a more
serious crime might be uncovered during the
stop. [T]he motivation of a passenger to employ
violence to prevent apprehension of such a crime . . .
is every bit as great as that of the driver.” Johnson,
555 U.S. at 331-32 (second alteration in original)
(internal quotation marks omitted) (quoting
Maryland v. Wilson, 519 U.S. 408, 414 (1997)). The
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Ninth Circuit’s “special circumstances” test does not
acknowledge these circumstances or these risks.

More than once, the Court has commented on
the numbers of police officers killed or injured in the
line of duty. See, e.g., Terry, 392 U.S. at 24 n.21 (57
officers killed and 23,851 officers assaulted in 1966).
The Court specifically has noted the dangers officers
face when conducting traffic stops. See, e.g.,
Maryland v. Wilson, 519 U.S. 408, 413 (1997)
(11 officers killed and 5,762 officers assaulted during
traffic pursuits and stops in 1994); Mimms, 434 U.S.
at 110 (significant percentage of murders of police
officers occurs when the officers are making traffic
stops); Adams, 407 U.S. at 148 n.3 (thirty percent of
police shootings occurred when police officer
approached suspect seated in automobile).

Those dangers are real and ongoing. Between
2001 and 2010, 541 law enforcement officers were
feloniously killed (not including the 72 law
enforcement officers whose deaths resulted from the
events of September 11, 2001), and 586,674 officers
were assaulted. Federal Bureau of Investigation,
Uniform Crime Reports: Law Enforcement Officers
Killed & Assaulted (LEOKA), Tables 27, 70 (2011).3

Approximately half were killed without having used
or attempted to use their own weapon, and another
twenty percent attempted to use their own weapon
but were not able to do so. LEOKA Table 12.

3 All LEOKA tables cited herein are available at
http://www.fbi.gov/about-us/cjis/ucr/leoka/leoka-2010/about-
leoka (last visited May 1, 2013).



10

During this time period, 95 officers were
feloniously killed during traffic pursuits or
stops. Three-fourths of the victim officers contacted
radio dispatch before they were attacked. LEOKA
Table 34. Another 61 officers were killed while
investigating suspicious persons or circumstances.
LEOKA Table 22.

It is reasonable under the Fourth Amendment
for a police officer to briefly stop a suspicious
individual “to determine his identity or to maintain
the status quo momentarily while obtaining more
information,” and an officer doing so “should not be
denied the opportunity to protect himself from attack
by a hostile suspect.” Adams, 407 U.S. at 146. The
Ninth Circuit’s “special circumstances” rule fails to
recognize that a police officer is particularly
vulnerable when conducting a Terry stop, because
such a stop is “at close range,” a full custodial arrest
has not been effected, and an officer may be required
to make a “quick decision as to how to protect
himself and others from possible danger.” Michigan
v. Long, 463 U.S. 1032, 1052 (1983) (quoting Terry,
392 U.S. at 24, 28). The “special circumstances” test
fails to recognize that “[t]he risk of harm to both the
police and the occupants [of a stopped vehicle] is
minimized . . . if the officers routinely exercise
unquestioned command of the situation.” Johnson,
555 U.S. at 330-31 (second alteration in original)
(internal quotation marks omitted) (quoting Wilson,
519 U.S. at 414).

By reestablishing that the reasonableness of
an officer’s actions in an investigative stop is
measured by fair consideration of all circumstances,
not a comparison to a narrow subset of preordained
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“special circumstances,” the Court can reestablish in
the amici States the principle that the Fourth
Amendment does not “require that police officers
take unnecessary risks in the performance of their
duties.” Terry, 392 U.S. at 23.

B. The Petition Presents A Recurring
Qualified Immunity Question Of
Significant Importance To The Amici
States

The denial of qualified immunity to Officer
Chin undermines and defeats the purposes of
qualified immunity. Moreover, this case involves a
recurring qualified immunity question where the
Ninth Circuit’s approach conflicts with rulings of this
Court and endangers the safety of police officers and
the public.

1. Denial Of Qualified Immunity To
Officer Chin Presents An Important
Question Of Public Safety

The qualified immunity question in this case
is important because it directly affects public safety
in the amici States. Properly applied, qualified
immunity ensures that police officers and other
government officials may perform their duties using
good faith professional judgment to address
ambiguous and quickly changing circumstances.
Public safety and officer safety should not be
compromised by civil litigation second-guessing
whether a reasonable police decision violated a
difficult-to-see constitutional line. Anderson v.
Creighton, 483 U.S. 635, 638 (1987) (“permitting
damages suits against government officials can
entail substantial social costs, including the risk that
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fear of personal monetary liability and harassing
litigation will unduly inhibit officials in the
discharge of their duties”).

Addressing qualified immunity in this case is
also relevant to how state and local governments
defend, litigate, and settle § 1983 claims against
government officials. Litigation affects the officers
sued, as well as their colleagues who absorb
additional work while officers attend litigation
matters. State and local governments also face
direct costs of litigation and appeal when, as in this
case, an officer is denied qualified immunity.

2. The Ninth Circuit’s Rule Presents A
Sharp Conflict With This Court’s
Cases Requiring Examination Of
The Particular Facts

The Ninth Circuit’s rulings on immunity also
conflict with the rulings of this Court. “[Q]ualified
immunity is intended to provide government officials
with the ability ‘reasonably [to] anticipate when
their conduct may give rise to liability for damages.’ ”
Anderson, 483 U.S. at 646 (second alteration in
original) (quoting Davis v. Scherer, 468 U.S. 183, 195
(1984)). With qualified immunity, “officials can know
that they will not be held personally liable as long as
their actions are reasonable in light of current
American law.” Id. Police officers should have
immunity for discretionary actions like a Terry stop
“as long as their actions could reasonably have been
thought consistent with the rights they are alleged to
have violated.” Id. at 638. Qualified immunity
“ ‘gives ample room for mistaken judgments’ by
protecting ‘all but the plainly incompetent or those
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who knowingly violate the law.’ ” Hunter v. Bryant,
502 U.S. 224, 229 (1991) (quoting Malley v. Briggs,
475 U.S. 335, 343, 341 (1986)). If “officers of
reasonable competence” could disagree on whether
the alleged conduct violated the Constitution,
“immunity should be recognized.” Malley v. Briggs,
475 U.S. 335, 341 (1986). The Ninth Circuit either
ignores or defies these holdings.

In denying immunity here, the Ninth Circuit
did little more than conclude that Lambert was
established law and that Officer Chin did not meet
one of the Lambert circumstances. Pet. App. 3a.
That should have been only the beginning of the
qualified immunity analysis, not the end.

The proper analysis is shown in Saucier v.
Katz, 533 U.S. 194 (2001). The Court found it
“clearly establishe[d] . . . that use of force is contrary
to the Fourth Amendment if it is excessive under
objective standards of reasonableness.” Id. at
201-02. But the Saucier Court did not stop and
simply ask if the plaintiff had shown excessive force.
To the contrary, the Court emphasized that qualified
immunity required an equally important second step,
the step that the Ninth Circuit ignores. Under
Saucier, immunity is lost only if it “would be clear to
a reasonable officer that his conduct was unlawful in
the situation he confronted.” Id. at 202 (emphasis
added); see also Wilson v. Layne, 526 U.S. 603, 615
(1999) (“[A]s we explained in Anderson, the right
allegedly violated must be defined at the appropriate
level of specificity before a court can determine if it
was clearly established.”); Brosseau v. Haugen, 543
U.S. 194, 201 (2004) (holding that qualified
immunity “depends very much on the facts of each
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case” where it concerns an officer’s application of a
rule of law).

The Ninth Circuit bypasses the requirements
of Anderson, Saucier, Layne, and Brosseau. It denied
qualified immunity simply because (in the circuit) a
Fourth Amendment violation was established. It
conducted no analysis at the level of particularity
required by Anderson and its progeny. The Ninth
Circuit has thus contradicted this Court’s direction
that qualified immunity must protect reasonable
judgments by law enforcement officers such as the
judgment required of Officer Chin when he faced
three uncooperative men at two a.m. on a lonesome
street. “Law enforcement officers whose judgments
in making these difficult determinations are
objectively legally reasonable should no more be held
personally liable in damages than should officials
making analogous determinations in other areas of
law.” Anderson, 483 U.S. at 644.

3. The Qualified Immunity Question
Presents An Important Issue
Regarding Whether A Circuit’s
Minority View Creates Clearly
Established Law

Granting the petition also would allow the
Court to examine the Ninth Circuit’s reliance on
circuit case law to end the inquiry regarding whether
there was clearly established law. Here, reliance on
Lambert conflicts with this Court’s holding that
officials are not “expected to predict the future course
of constitutional law” when facing splits among the
circuits regarding a constitutional obligation. Layne,
526 U.S. at 617. “If judges thus disagree on a
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constitutional question, it is unfair to subject
[officials] to money damages for picking the losing
side of the controversy.” Layne, 526 U.S. at 618.

How to deal with unique Ninth Circuit
holdings is a critical question for state and local
officials in the circuit. State officials surely must
consider national case law, which in this case
indicates that display of Chin’s weapon depends on
the totality of circumstances, not the four special
circumstances required by Lambert. It is also
reasonable for states and local governments to advise
officers regarding the inherent flaws in Lambert,
which amounts to an advisory opinion on all possible
factors relevant to the display of weapons in all
future Terry stops and stands outside the national
consensus.

CONCLUSION

The petition should be granted.
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