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REPLY BRIEF FOR PETITIONER 

The Government does not seriously contest the 
certworthiness of the question that petitioner 
presents for review. In the first place, the 
Government does not dispute the overwhelming 
importance of the legal right to self-defense for 
servicemembers deployed in combat zones, where 
threats are omnipresent. Nor does the Government 
dispute that a rule that categorically strips 
servicemembers of the right to defend themselves 
whenever they point a firearm without authorization 
at a potentially deadly enemy outside an “active 
battlefield situation” would be impractical and 
perilous. See Pet. 15-17, 23-26; see also Br. of Retired 
Flag and General Officers and Former Department of 
Defense Official as Amici Curiae in Support of 
Petitioner 6-11, 15-16. Indeed, the Government does 
not even attempt to defend such a rule as correct.  
Finally, the Government does not dispute that the 3-
2 ruling by the Court of Appeals for the Armed Forces 
(CAAF) is incapable of conflict with other lower 
courts and functionally final for servicemembers 
unless this Court reviews it. 

The Government’s brief in opposition, instead, 
argues that the CAAF did not adopt a per se rule that 
pointing a firearm at a suspected enemy without 
authorization forfeits a servicemember’s right to self-
defense. The Government further suggests that this 
case may not be a good vehicle for reviewing the 
propriety of such a rule. Neither argument has merit. 
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I. The CAAF Ruling Is Categorical. 

Rather than defend the CAAF’s categorical 
ruling, the Government denies that the CAAF so 
ruled. See Br. in Opp. 13, 16-18. This denial is wrong. 

1. According to the Government, the CAAF 
deemed petitioner to have forfeited his right to self-
defense based on the “totality of circumstances” 
surrounding petitioner’s use of force. Br. in Opp. 17, 
20, 21, 22. Yet nowhere in ruling that First 
Lieutenant Behenna lost his right to self-defense “as 
a matter of law,” Pet. App. 13a, 22a, does the CAAF 
mention—much less apply—a “totality of 
circumstances” test. See Pet. App. 13a-18a. “Totality 
of circumstances” are the Government’s words, not 
the CAAF’s. 

2. The CAAF’s actual words were these: “Under 
our case law, Mansur [the suspected al-Qaeda 
operative] could not have escalated the level of force 
in this situation, as Appellant already introduced 
deadly force.”  Pet. App. 15a-16a. Petitioner had 
“already introduced deadly force,” in the majority’s 
view, because in the culvert at “the critical moment,” 
he had pointed a “loaded pistol” at the enemy 
suspect. Pet. App. 14a, 15a. 

Lest there be any doubt, the three citations 
selected by the CAAF to support its holding confirm, 
three times over, its view that pointing a firearm per 
se constitutes deadly force. 

a. First and foremost, the CAAF cited its own 
recent decision in United States v. Stanley, 71 M.J. 
60 (C.A.A.F. 2012), cert. denied, 133 S. Ct. 210 
(2012). Stanley involved a stateside altercation at a 
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farmhouse in which a servicemember “came out of 
the closet and held [two other soldiers] at gun point” 
to subdue them and search for weapons. Id. at 63 
(emphasis added). A majority of the CAAF held that 
“at that point” the servicemember forfeited his right 
to defend against subsequent gunfire because 
pointing his firearm already introduced “deadly force” 
that could not be “escalated.” Id. 

Latching onto Stanley’s statement that the 
defendant lost his right to self-defense “[u]nder the 
circumstances of this case,” id., the Government 
suggests that the CAAF there shunned any per se 
rule. See Br. in Opp. 20. But the CAAF relied on no 
more and no less than the “circumstances” of the 
defendant’s (1) pointing a firearm (2) at participants 
who were then engaged in a physical altercation. On 
this reasoning, the pointing of the firearm per se 
introduced deadly force that was incapable of 
escalation. 

Unlike the Government, the two concurring 
judges in Stanley did not miss the per se writing on 
the wall. Concurring in Stanley, Chief Judge Baker, 
joined by Judge Stucky, recognized that the majority 
held that the defendant “los[t] his right to self-
defense when he exited the closet with a weapon.”  71 
M.J. at 64 (Baker, C.J., concurring in part and in the 
result); see also id. at 72 (criticizing the majority for 
“conflat[ing] the concept of the display of a dangerous 
weapon with the concept of the use of deadly force”);  
id. at 64 (“[T]he fact that he exited the closet with a 
weapon is not dispositive as to whether he was later 
entitled to an escalation instruction.”). It is no 
wonder that the majority opinion in the present case, 
authored by Judge Stucky and joined by Chief Judge 
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Baker, regarded itself bound, “[u]nder our case law,” 
to find that Lieutenant Behenna introduced deadly 
force when he pointed his pistol at the enemy 
suspect. Pet. App. 15a (emphasis added).1 

b. The CAAF majority also cited Armstrong v. 
Bertrand, 336 F.3d 620 (7th Cir. 2003), and Professor 
LaFave’s Substantive Criminal Law treatise to 
support its ruling. As petitioner has noted (Pet. 20 & 
n.13), and the Government does not dispute, 
Armstrong held that a person who pointed a gun at 
another forfeited his right to self-defense “even 
though the victim threatened to kill the gunman and 
lunged for his gun.” Pet. App. 16a. Furthermore, 
according to the CAAF, LaFave’s treatise supports 
the proposition that “a nondeadly aggressor is one 
who uses ‘only his fists or some nondeadly weapon.’” 
Pet. App. 16a (emphasis added). In explaining the 
relevance of these authorities, the CAAF’s singular 
focus on whether a defender wielded a firearm or 
other deadly weapon leaves no room for doubt as to 
what the CAAF understood its case law to have held, 

                                            
1 Contrary to the Government’s suggestion, Br. in Opp. 20, the 
Stanley majority did not implicitly reject a per se approach by 
citing United States v. Moore, 35 C.M.R. 159 (C.M.A. 1964), and 
United States v. Black, 31 C.M.R. 157 (C.M.A. 1961). To the 
contrary, the Stanley majority showed, through its use of the 
“Compare . . . with” citation signals, that the approach in Moore 
and Black differed from the approach that, in the Stanley 
majority’s view, was required under the current Rule for Courts-
Martial governing self-defense and under Professor LaFave’s 
treatise. See Stanley, 71 M.J. at 63 n.3 (indicating that Moore 
and Black should be compared with R.C.M. 916(e)(1)-(4) and 2 
Wayne R. LaFave, Substantive Criminal Law § 10.4(a) (2d ed. 
2003)). 
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and what it was again holding: Any servicemember 
who points a deadly weapon such as a firearm—
whether in a farmhouse stateside or a combat zone 
overseas—per se uses deadly force, and if that use 
occurs in an unauthorized context, categorically 
forfeits all right to self-defense “as a matter of law.” 
Pet. App. 13a, 22a; see Pet. 12-13. 

II. The Cloud Overhanging The Right Of 
Servicemembers To Self-Defense In 
Combat Zones Is Untenable. 

Even if there were room for doubt as to whether 
petitioner’s purported “over-read[ing]” (Br. in Opp. 
16) of the CAAF ruling is correct, the cloud of 
uncertainty that at the very least hangs over the 
basic right of servicemembers to defend themselves 
in combat zones is untenable. Doubt about the degree 
to which that right survives the CAAF ruling 
endangers servicemembers and demands review. 

This is not hyperbole.  Though the CAAF 
attempted to contain the threat that its ruling poses 
to the safety of servicemembers in combat zones by 
exempting the “active battlefield situation” involving 
an enemy “actively engaged in hostile action,” and 
“other military exigencies,” Pet. App. 13a, this 
attempt (and the Government’s reliance on it, Br. in 
Opp. 17 n. 5) is woefully ineffective.2 As stressed by 

                                            
2 On this point, the Government overstates the purported 
“concessions” of petitioner’s counsel before the CAAF.  The 
supposed “concessions” quoted by the Government  (Br. in Opp. 
17 n.5) are the quotations above from the CAAF majority’s 
opinion, not statements of petitioner’s counsel.  Indeed, in 
response to a suggestion from the bench during oral argument 
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the amici curiae of over three dozen retired flag and 
general officers—including many with senior 
operational command experience in combat zones, 
and virtually all with direct combat experience—the 
CAAF’s exemption ignores the on-the-ground reality 
of modern United States military operations: 

Servicemembers in combat zones who are not 
involved in “active battlefield situations” may 
nonetheless unexpectedly confront actual or 
suspected lethal threats from possible suicide 
bombers, truck bombs, improvised explosive 
devices, terrorists disguised as local civilians, and 
ostensibly “allied” local military and law 
enforcement personnel, and in such situations 
may sometimes aim their weapons—whether 
authorized or not—to control persons viewed as 
actual or potential threats. 

Br. of Retired Flag and General Officers and Former 
Department of Defense Official as Amici Curiae in 
Support of Petitioner 9-10; see Pet. 15-17. Indeed, the 
fact that Lieutenant Behenna was outfitted in “full 
battle gear,” as the Government puts it, Br. in Opp. 5, 
17, was neither unauthorized nor unusual, but 
proper, prudent, and routine given that petitioner 

                                            

in the CAAF that the encounter was “not a battlefield 
situation,” petitioner’s counsel responded: “It’s not a fire fight, 
but it is a combat zone and that’s important[.]”  Oral Arg. Audio 
Recording at 1:58, available at http://www.armfor.uscourts.gov/ 
newcaaf/calendar/2012-04.htm (emphasis added). 
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was escorting a suspected insurgent in a combat zone 
with omnipresent dangers.3 

 Accordingly, even more so than civilian law 
enforcement officers subject to Section 1983 liability, 
see Pet. 24-26, servicemembers caught in ambiguous, 
dangerous, and rapidly evolving situations in combat 
zones—and who may have exceeded their authority 
by inadvertence, necessity, or even a lapse in 
judgment—should not have to second-guess whether 
aiming their weapons at potentially deadly enemies 
would put them in grave legal peril. The cloud on 
servicemembers’ right to self-defense in combat zones 
should be cleared by this Court now.4 

 

                                            
3 See Jim Garamone, “Full Battle Rattle” Saving Lives in Iraq, 
Afghanistan, American Forces Press Service, U.S. Dep’t of 
Defense, http://www.defense.gov/News/NewsArticle.aspx?ID= 
28861 (June 17, 2003). 
 
4 Despite the immense importance of the question presented, it 
is likely to evade review by any Article III court unless this 
Court grants review pursuant to 28 U.S.C. § 1259. The question 
is unlikely to arise outside the military justice system. See Pet. 
20 n.14. The question is also unlikely to be decided by an Article 
III court on collateral review, given the restrictive standard for 
collateral relief in this context. See Br. of Amicus Curiae 
National Association of Criminal Defense Lawyers (NACDL) in 
Support of Petitioner 10-12. Contrary to the Government’s 
characterization, amicus NACDL does not deny the stringent 
standards for certiorari. See Br. in Opp. 22 n.6. Rather, 
NACDL’s submission illuminates Congress’s intent in § 1259 to 
give this Court “the final say” on precisely the sort of 
“significant and far-reaching question of substantive military 
law” that “provoked a 3-2 split of [the CAAF] judges” in this 
case. NACDL Br. 15-16. 
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III. This Case Provides An Ideal Vehicle For 
Resolving The Question Presented. 

This case presents an ideal vehicle for resolving 
the question whether servicemembers in combat 
zones forfeit their right to self-defense whenever they 
point a firearm without authorization at a suspected 
enemy. The Government suggests three impediments 
to resolving that question, but none withstands 
scrutiny.  

1. The Government notes that petitioner did not 
expressly argue escalation below. Br. in Opp. 14, 17. 
But because the CAAF “passed upon” the issue, there 
can be no dispute that it is properly before this Court. 
See United States v. Williams, 504 U.S. 36, 41 (1992) 
(“pressed or passed upon” rule “operates . . . in the 
disjunctive”). 

At any rate, it is important to remember how the 
escalation issue arose in this case. Petitioner argued 
on appeal that the Government had failed to 
establish that escalation was in issue. Escalation 
would have been in issue only if petitioner had lost 
the right to self-defense in the first place by using 
unlawful force, and petitioner argued that “pointing a 
weapon at a suspected terrorist in a combat zone, 
without more,” was not an unlawful assault. Br. of 
CAAF Appellant 23. Petitioner further argued that 
the trial court’s limiting instruction on self-defense, 
which in part addressed the issue of escalation (see 
Pet. App. 11a), was hopelessly confusing. Br. of CAAF 
Appellant 25-27. For its part, the Government 
defended the instruction on the ground that it “gave 
the panel the proper framework” to determine 
whether petitioner committed an unlawful assault, 
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and if so, whether the suspected insurgent “escalated 
the level of force beyond the initial level of force used 
by appellant.” Final Br. of CAAF Appellee 21-22 
(emphasis added). Given the Government’s defense of 
the escalation instruction, petitioner had no reason to 
believe that the CAAF would deem this debate 
irrelevant on the ground that escalation was legally 
impossible.  But in any event, the CAAF’s sua sponte 
conclusion that self-defense was not properly in 
issue—because no escalation was possible given 
petitioner’s pointing of a firearm—gives rise to the 
question presented. 

2. The Government contends that certiorari is 
inappropriate because the CAAF cast its self-defense 
holding as a harmless-error ruling. Br. in Opp. 18. 
But petitioner seeks review of the substantive reason 
the CAAF majority gave for finding harmless error. 
And that reason was that petitioner’s actions 
forfeited the right to self-defense “as a matter of law.” 
Pet. App. 13a, 22a. 

Put another way, petitioner seeks review of the 
CAAF’s legal conclusion concerning when a 
servicemember may raise self-defense, not the 
CAAF’s application of the harmless-error standard.  
And that legal conclusion is the classic type of 
substantive criminal law issue that this Court 
regularly grants review to decide. See, e.g., Smith v. 
United States, 133 S. Ct. 714 (2013) (proof of defense 
of withdrawal from conspiracy); Fowler v. United 
States, 131 S. Ct. 2045 (2011) (scope of federal 
witness tampering statute); Flores-Figueroa v. 
United States, 556 U.S. 646 (2009) (scope of 
aggravated identity theft statute); Dixon v. United 
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States, 548 U.S. 1 (2006) (proper instruction for 
defense of duress). 

3. According to the Government, petitioner “does 
not even attempt to argue that the CAAF erred by 
concluding that petitioner lost the right to self–
defense based on” his pointing of a firearm “combined 
with all the other pertinent facts.” Br. in Opp. 17. 
That is incorrect, and let there be no mistake about 
it: Lieutenant Behenna emphatically does argue that 
the CAAF erred in reaching this conclusion.  

As explained in the petition, “the question 
whether a servicemember forfeits his right to self-
defense by pointing a firearm at an enemy suspect is 
necessarily context dependent” and “requires 
resolution by the factfinder” (Pet. 28 (emphasis 
added))—not by the CAAF or any other court. See 
Pet. App. 36a (Effron, S.J., dissenting) (noting that, 
under the Uniform Code of Military Justice, Congress 
has assigned factfinding to “a properly instructed 
court-martial panel”); cf. 10 U.S.C. § 867(c) (Art. 
67(c), Uniform Code of Military Justice) (“The 
[CAAF] shall take action only with respect to matters 
of law.”). If this Court reverses the decision below, 
and the factfinder on retrial is both properly 
instructed and also provided with all relevant and 
admissible evidence—including the previously 
undisclosed testimony of the Government’s own 
expert witness that Lieutenant Behenna’s account of 
the encounter in the culvert was “the only logical” 
explanation consistent with the physical evidence 
(Pet. App. 19a)—then “Lieutenant Behenna would 
stand a very strong chance of proving his innocence.” 
Pet. 29. 
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CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   

Respectfully submitted,  

RICHARD SEAMON 
University of Idaho 
College of Law 
875 Perimeter Drive 
Moscow, ID 83844 
 
DONALD G. REHKOPF, JR. 
Brenna, Brenna &  

Boyce, PLLC 
31 E. Main St., Suite 2000 
Rochester, NY 14614 
 
CAPTAIN JAMES P. CURTIN 
Judge Advocate, U.S. Army 
Defense Appellate Division 
9275 Gunston Road 
Fort Belvoir, VA 22060 

JEFFREY L. FISHER 
   Counsel of Record 
559 Nathan Abbott Way 
Stanford, CA 94305 
(650) 724-7081 
jlfisher@stanford.edu 
 
JOSEPH THAI 
University of Oklahoma 
College of Law 
300 Timberdell Road 
Norman, OK 73019 

May 2013 


