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INTEREST OF AMICI CURIAE 

Amici curiae are law enforcement organizations 
that have a substantial interest in ensuring that 
their members are able to safely and effectively per-
form their jobs.1 Amici submit this brief out of a con-
cern that the Ninth Circuit’s rule—which addresses 
when a firearm may be drawn during an investiga-
tive stop—departs from reason and experience and 
exposes officers and those around them to needless 
risk. Amici are particularly concerned about the im-
plications of the rule in the qualified immunity con-
text, where—should an officer fail to conform his or 
her judgment to the Ninth Circuit’s narrow and in-
flexible perspective—he or she may be subject to per-
sonal damages actions and awards of attorney’s fees.

Amicus National Sheriffs’ Association (NSA) is a 
Section 501(c)(4) non-profit formed in 1940 to pro-
mote the fair and efficient administration of criminal 
justice—and, in particular, to advance and protect 
the office of sheriffs throughout the United States. 
NSA has over 21,000 members and is the advocate 
for over 3,000 sheriffs.  Through the years, NSA has 
provided programs for sheriffs, their deputies, chiefs 
of police, and others in the field of criminal justice to 
help them perform their jobs in the best possible 
manner and better serve the people of their cities, 
counties, and other jurisdictions. NSA is particularly 

                                           
1 Pursuant to Rule 37.6, amici affirm that no counsel for a par-
ty authored this brief in whole or in part and that no person 
other than amici, their members, or their counsel made a mone-
tary contribution to its preparation or submission. Pursuant to 
Rule 37.2(a), counsel of record for all parties received timely no-
tice of the intent to file this brief. All parties have consented to 
the filing of the brief.
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interested in ensuring the safety of law enforcement 
officers nationwide.

Amicus National Tactical Officers Association 
(NTOA) was established in 1983 to provide a link be-
tween SWAT units throughout the United States 
and, later, in other countries. Initially, membership 
in NTOA was available exclusively to past or present 
law enforcement or military personnel assigned to 
SWAT and tactical teams and their support person-
nel. In 1996, however, NTOA opened membership to 
all sworn active and retired law enforcement person-
nel and sworn correctional officers. NTOA currently 
has more than 30,000 members. NTOA’s mission is 
to enhance the performance and professional status 
of law enforcement personnel by providing a credible 
and proven training resource, as well as a forum for 
the development of tactics and information exchange. 
NTOA’s ultimate goal is to improve public safety and 
domestic security through training, education, and 
tactical excellence.

Amicus Alaska Association of Chiefs of Police, 
Inc. (AACOP) is a non-profit corporation that was es-
tablished in the 1950s as an organization consisting 
of the chief executives of federal, state, local, tribal, 
and campus law enforcement agencies. Since that 
time its membership has expanded to include super-
visory law enforcement, private security, corrections, 
and court system personnel. AACOP’s mission is to 
enhance the quality and effectiveness of Alaska’s 
criminal justice system by providing training, men-
toring, professional assistance, and other tools to its
members. 

Amicus Idaho Chiefs of Police Association 
(ICOPA) was formed in the 1970s to facilitate better 
communication among law enforcement agencies, 
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administrators, and officers, and to support and 
promote increased law enforcement training 
throughout Idaho. ICOPA is actively involved in nu-
merous initiatives designed to promote officer safety.

Amicus Idaho Sheriffs’ Association (ISA) is a 
non-profit professional organization consisting of 44 
county-elected sheriffs. The ISA provides training 
and education to Idaho sheriffs and their staff, and 
facilitates communication between member sheriffs 
and other government entities.

Amicus Montana Sheriffs and Peace Officers As-
sociation (MSPOA) was founded in 1929 to provide 
support to and facilitate greater communication 
among law enforcement officers throughout Mon-
tana. MSPOA is involved in legislative efforts on be-
half of law enforcement and provides training to of-
ficers on a variety of subjects, with a particular em-
phasis on officer safety. 

Amicus Oklahoma Sheriffs’ Association (OSA) is 
a non-profit association whose mission is to repre-
sent the elected sheriffs and maintain the office of 
the sheriff in all 77 counties of Oklahoma. OSA does 
this through training and education, developing laws 
and policies that promote public safety, and provid-
ing technical and informational support.

Amicus Oregon State Sheriffs’ Association 
(OSSA) was formed in 1916 to give Oregon sheriffs a 
platform to update and improve their profession 
through training and education. OSSA strives to ele-
vate the entire law enforcement system through co-
operation with other enforcement agencies.    

Amicus Washington Association of Sheriffs and 
Police Chiefs (WASPC) is a 35-year-old organization 
representing police chiefs and sheriffs throughout 
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the State of Washington. WASPC represents and 
provides services to police chiefs and sheriffs from 
over 300 agencies in Washington, including the 
Washington State Patrol. 

Amicus Wyoming Association of Sheriffs and 
Chiefs of Police (WASCOP) is a non-profit organiza-
tion that was founded in 1991 to foster and develop 
professionalism and integrity within the Wyoming 
law enforcement community. WASCOP strives to 
enhance communications among the public, law en-
forcement agencies, and other governmental entities, 
as well as to provide leadership on all law enforce-
ment issues within Wyoming.    

SUMMARY OF ARGUMENT

This case presents a question of exceptional im-
portance to law enforcement officers: In what cir-
cumstances may an officer draw a gun during a stop 
permitted by Terry v. Ohio, 392 U.S. 1 (1968)? The 
Ninth Circuit applied its decision in Washington v.
Lambert, 98 F.3d 1181 (9th Cir. 1996) (Reinhardt, 
J.), which held that officers may not draw their 
weapons or use other intrusive measures unless at 
least one of several “special circumstances” is pre-
sent. That mechanistic, checklist-based rule contra-
dicts this Court’s well established “totality of the cir-
cumstances” approach. It also effectively precludes 
law enforcement officers from taking into account a
variety of basic safety considerations when making 
on-the-ground decisions about what measures are 
necessary in a given circumstance. The Ninth Cir-
cuit’s illogical test thus places officers in jeopardy by 
forcing them to choose between employing reasona-
ble measures to protect themselves—thereby opening 
the door to personal damages actions—and taking 
unnecessary risks to avoid lawsuits.  
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ARGUMENT

A. The Ninth Circuit’s Rule Is Inconsistent 
With This Court’s Totality-Of-The-
Circumstances Approach

1. This Court has long recognized that traffic 
stops are among the most dangerous actions that po-
lice officers undertake. See, e.g., Arizona v. Johnson, 
555 U.S. 323, 330 (2009) (“[T]he Court has recog-
nized that traffic stops are especially fraught with 
danger to police officers.”) (internal quotation marks 
omitted); Maryland v. Wilson, 519 U.S. 408, 413 
(1997) (“Regrettably, traffic stops may be dangerous 
encounters. In 1994 alone, there were 5,762 officer 
assaults and 11 officers killed during traffic pursuits 
and stops.”); Pennsylvania v. Mimms, 434 U.S. 106, 
110 (1977) (per curiam) (“[A] significant percentage 
of murders of police officers occurs when the officers 
are making traffic stops.”) (internal quotation marks 
omitted).  

Indeed, the latest data published by the FBI re-
veals that, between 2002 and 2011, 98 officers were 
killed and well over 62,000 were assaulted during 
traffic pursuits and stops. FBI, Uniform Crime Re-
ports: Law Enforcement Officers Killed and Assault-
ed 2002-2011, Making the Ultimate Sacrifice, availa-
ble at http://www.fbi.gov/ news/stories/2012/
november/report-on-law-enforcement-officer-deaths-
released/report-on-law-enforcement-officer-deaths-
released. Overall, 18% of officer deaths and 10.4% of 
officer assaults occurred during traffic pursuits and 
stops during this period. Ibid.

To protect themselves and others from the dan-
gers inherent in traffic-stop encounters, police offic-
ers rely on the principles established by this Court in 
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Terry v. Ohio, 392 U.S. 1 (1968), and subsequent cas-
es, which permit officers to take reasonable 
measures to ensure their own safety as well as the 
safety of those around them, based on a holistic as-
sessment of the totality of the circumstances. This 
flexible approach is necessary to account for the 
“endless variations in the facts and circumstances” 
that arise in investigative stops. Florida v. Royer, 
460 U.S. 491, 506 (1983) (opinion of White, J.). There 
can be no “litmus-paper test for * * * determining 
when a seizure exceeds the bounds of an investiga-
tive stop.” Ibid.

2. The holistic approach employed by this 
Court—which accounts for the continuum of circum-
stances in which traffic stops occur—is precisely 
what the Ninth Circuit’s formulaic Lambert rule re-
jects. Instead of examining the totality of the circum-
stances, the Ninth Circuit’s rule isolates four consid-
erations that officers may take into account in decid-
ing whether to take extra safety precautions, such as 
drawing a gun or ordering suspects to sit down:    

[W]e have only allowed the use of especially 
intrusive means of effecting a stop in special 
circumstances, such as 1) where the suspect 
is uncooperative or takes action at the scene 
that raises a reasonable possibility of danger 
or flight; 2) where the police have infor-
mation that the suspect is currently armed; 
3) where the stop closely follows a violent 
crime; and 4) where the police have infor-
mation that a crime that may involve vio-
lence is about to occur.

Washington v. Lambert, 98 F.3d 1181, 1189 (9th Cir. 
1996) (footnotes omitted). Lambert also identifies two 
other considerations that may inform the analysis: 
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“the specificity of the information that leads the of-
ficers to suspect that the individuals they intend to 
question are the actual suspects being sought” and 
“the number of police officers present.” Id. at 1189-
90.

The Ninth Circuit’s rule excludes all other facts 
from consideration. That means that, instead of act-
ing based on the totality of the circumstances, offic-
ers must cross-reference every decision to draw a gun 
against the factors identified by the Ninth Circuit. It 
also means that, when deciding whether an officer 
exceeded the bounds of a lawful detention, a court 
will not examine—no matter how relevant from the 
officer’s point of view—any fact other than those six. 
District courts throughout the Ninth Circuit have 
confined the scope of their Fourth Amendment in-
quiries in this context to the six Lambert factors. 
See, e.g., Jackson v. Johnson, 797 F. Supp. 2d 1057, 
1064-1066 (D. Mont. 2011); United States v. Pineda, 
2010 WL 3034514, at *4 (D. Ariz. July 19, 2010), 
adopted by 2010 WL 3038723 (D. Ariz. Aug. 3, 2010); 
Scheier v. City of Snohomish, 2008 WL 4812336, at 
*9-10 (W.D. Wash. Nov. 4, 2008); Johnson v.
Hanada, 622 F. Supp. 2d 1013, 1026 (D. Or. 2008); 
United States v. Zacarias, 2008 WL 1766950, at *3-4 
(C.D. Cal. Apr. 15, 2008); Mitchell v. Anchorage Po-
lice Dep’t, 2007 WL 3208545, at *3-4 (D. Alaska Oct. 
30, 2007); Goodwin v. City of Oakland, 2005 WL 
327542, at *8 (N.D. Cal. Feb. 10, 2005).   

This approach disregards “the perspective of a 
reasonable officer on the scene,” Graham v. Connor, 
490 U.S. 386, 396 (1989), as well as his or her “train-
ing and experience,” Royer, 460 U.S. at 525 n.6, in 
favor of “a list of ‘inflexible, independent require-
ments applicable in every case,’” Florida v. Harris, 
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133 S. Ct. 1050, 1056 (2013).  The Lambert rule nar-
rows officer vision to a discrete set of six factors. And 
all but the first and last of these permit the use of 
more intrusive measures only when officers have 
specific knowledge about the suspects prior to an en-
counter. That leaves just the first factor to “compre-
hend the protean variety,” Terry, 392 U.S. at 15, of 
all traffic stops where the officers have no prior in-
formation about the suspects—something, as demon-
strated below, that it simply cannot do.

B. The Ninth Circuit’s Test Disregards   
Real-World Risks To Officer Safety    

The Ninth Circuit’s mechanistic test entirely ex-
cludes a variety of basic safety considerations. While 
this brief cannot identify all of them, it highlights a 
few that amici deem particularly important to offic-
ers’ on-the-scene judgments. By requiring officers to 
exclude these considerations from their judgments—
or risk personal damages actions—the Ninth Circuit 
has ensured that officers will take more risks with 
their own safety and the safety of others. This case 
amply demonstrates as much.  

1. One critical safety precept conspicuously ab-
sent from the Ninth Circuit’s test is consideration of 
the unique type of threat that groups of detained in-
dividuals can pose both to officers and to others.2

                                           
2 Officer assaults and deaths occur all too frequently when po-
lice confront groups of individuals as part of routine Terry 
stops. In 2011, for example, two Arizona officers were shot and 
killed after stopping a vehicle for reckless driving at 1 a.m. in 
Phoenix, under the following circumstances: 

The vehicle was occupied by three males. * * * After remov-
ing the occupants and determining that the vehicle would be 
towed, the veteran officers permitted the occupants to recov-
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Lambert prohibits officers from seeking to “freeze” 
and regain control of a group situation in which one 
member of the group acts out. When an officer has no 
prior information connecting the detained individu-
als to violent criminal activity or weapons, and in-
stead must exercise his or her judgment as the scene 
unfolds, the only consideration permitted by Lambert 
is the first factor: whether “the suspect is uncoopera-
tive or takes action at the scene that raises a reason-
able possibility of danger or flight.” 98 F.3d at 1189 
(emphasis added). Under this rule, instead of as-
sessing the potential threat posed by a group of sus-
pects collectively, an officer must examine each sus-
pect’s actions in isolation from those of his or her 
companions, effectively ignoring any group dynamic. 
Failing to respond to each suspect based only on that 
suspect’s actions creates the risk of a Lambert viola-
tion.

Indeed, that is what happened in this case. The 
district court followed the Ninth Circuit’s flawed log-
ic, finding that pointing a gun at respondent Ruther-
ford and ordering him to “sit down” violated his 
clearly established rights because “a reasonable of-

                                                                                         
er personal items from the vehicle. As the officers stood at 
the driver’s side observing the occupants’ activity through 
the tinted windows, one of the passengers circled behind 
them from the rear passenger side to the rear driver’s side. 
He then shot the 37-year-old officer in his lower back below 
his body armor and fatally in the back of his head with a .45-
caliber semiautomatic handgun. The suspect then began to 
fire at the 34-year-old officer * * *.

FBI, Uniform Crime Reports: Law Enforcement Officers Killed 
and Assaulted 2011, Summaries of Officers Feloniously Killed, 
Arizona, available at http://www.fbi.gov/about-
us/cjis/ucr/leoka/2011/officers-feloniously-killed/summaries-of-
officers-feloniously-killed. 
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ficer would not think Thant’s approach” warranted 
drawing a gun as to Rutherford, and thus when peti-
tioner Chin drew his gun in order to “freeze” and re-
stabilize the situation he effected an arrest of Ruth-
erford. Pet. App. 12a.  

Walling off consideration of the evolving dynamic 
of a group in this way places everyone involved at 
greater risk. As in fact happened in this case, when 
one person in a detained group acts in a way that the 
officer perceives to be aggressive or threatening, the 
officer should be permitted to assess the circum-
stance holistically to determine if further 
measures—such as unholstering, brandishing, or 
pointing a gun—are warranted not only as to the ag-
gressor but as to his or her companions as well.3

“[P]olice officers are often forced to make split-
second judgments—in circumstances that are tense, 
uncertain, and rapidly evolving—about the amount 
of force that is necessary in a particular situation.” 
Graham, 490 U.S. at 396. “Intrusive” measures will 
not be necessary in every circumstance, but an of-
ficer should not be entirely prevented from respond-
ing appropriately to threats posed by a group of de-
tained individuals.     

2. The Ninth Circuit’s rule also disregards other 
facts that are integral to the safety decisions made 
by officers in the field.  In this case, for example, the 
record reflects that (a) the encounter occurred short-

                                           
3 It is worth noting that, while the Ninth Circuit requires the 
presence of special circumstances for “drawing weapons,” Lam-
bert, 98 F.3d 1187, it is impossible to unholster, or draw one’s 
gun but keep it in a low position, as to one person in a group. 
The same is true when an officer brandishes his or her weapon 
generally as opposed to pointing it at a specific individual.    
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ly after the officer had witnessed reckless driving 
and possible driving under the influence, Pet. App. 
5a; (b) the encounter occurred at 2 a.m. at the dead 
end of an unlit street, id. at 34a; CA9 ER 1057, 1264; 
(c) the officer was outnumbered three to one, Pet. 
App. 5a; (d) the individuals appeared to be intoxicat-
ed when the officer approached, CA9 ER 1311, 1644-
1645, 1658; (e) the officer was in plain clothes in his 
own vehicle, id. at 1627; (f) the individuals verbally 
expressed disbelief that the officer was in fact a po-
lice officer, id. at 1059, 1502-1503; (g) the individuals 
repeatedly yelled at the officer, id. at 1059, 1503; and 
(h) one of the individuals approached the officer, fol-
lowed closely by the other two, Pet. App. 11a-12a.  
Based on his synthesis of these facts, Officer Chin 
was concerned for his own safety and made the 
judgment to draw his gun to take control of a situa-
tion that became “very dynamic very quickly.” CA9 
ER 957, 1679. 

Yet under the Ninth Circuit’s test, with the pos-
sible exception of the fact that he was outnumbered, 
Officer Chin was not allowed to take into account 
any of the foregoing facts and circumstances in decid-
ing whether to draw his gun.  This counterintuitive 
result cuts against the training and experience of law 
enforcement officers. It also defies reason and com-
mon sense.

First, both the location and the time of a stop are 
critical components of any safety assessment. A stop 
at midnight in a back alley or at 2 a.m. on a back 
road presents fundamentally different safety consid-
erations than the same stop at lunchtime in a town 
square or during rush hour on a major thoroughfare. 
Outside the Ninth Circuit, the courts of appeals have 
recognized this common-sense consideration. See,
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e.g., United States v. Ocampo, 890 F.2d 1363, 1369 
(7th Cir. 1989) (“The nature of the crime under in-
vestigation, the degree of suspicion, the location of 
the stop, the time of day and the reaction of the sus-
pect to the approach of the police are all facts which 
bear on the issue of reasonableness.”) (emphasis 
added); see also United States v. Trullo, 809 F.2d 
108, 113 (1st Cir. 1987); United States v. Nargi, 732 
F.2d 1102, 1105 (2d Cir. 1984). 

Particular times and places self-evidently pre-
sent heightened risks to police officers. In the FBI’s 
most recently published data, for the thirteenth con-
secutive year, the largest percentage of assaults on 
officers (15.3 percent) occurred between 12:01 a.m. 
and 2 a.m. FBI, Uniform Crime Reports: Law En-
forcement Officers Killed and Assaulted 2011, Offic-
ers Assaulted, available at http://www.fbi.gov/about-
us/cjis/ucr/leoka/2011/officers-assaulted-1/officers-
assaulted. Similarly, officers regularly patrol neigh-
borhoods with high crime rates—such as known gang 
territories—regardless of whether specific crimes 
have been reported there. Officers naturally ap-
proach encounters with more caution during high-
risk times in dangerous areas. To ask them to close 
their eyes to these basic facts simply places the offic-
ers and everyone around them at greater risk. 

Here, the fact that the stop occurred at 2 a.m. on 
an unlit, dead-end street increased the danger to Of-
ficer Chin. By ignoring the time and location of the 
stop, the Ninth Circuit’s rule discourages officers 
from making stops late at night or in remote loca-
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tions because they are restrained from acting with 
proportionately greater caution.4

Second, the fact that Officer Chin was dressed in 
plain clothes and at least one of the suspects contin-
ually expressed disbelief that he was a police officer 
even after he had identified himself also contributed 
to the instability of the situation. The Ninth Circuit’s 
rule discourages not only off-duty but also undercov-
er officers from addressing crime and other threaten-
ing situations by eliminating this consideration from 
their safety calculus as well.   

Third, it is not only conventionally violent crimes 
that pose a risk to officer safety.  Many “non-violent” 
crimes, including DUI, theft of a vehicle, and non-
violent drug transactions, also pose risks to the offic-
ers who investigate them. While not preceded by vio-
lence, investigation of these crimes can suddenly es-
calate into violence. Requiring officers to treat non-
violent crimes differently in every case—as opposed 
to assessing all the circumstances of the particular
case—places the officers at risk. 

In this case, the traffic stop followed reckless 
driving and a possible DUI—facts that increased the 
potential danger to all involved. Intoxicated suspects 
obviously can be more aggressive and less predicta-

                                           
4 Remarkably, the district court chastised Officer Chin for 
“poor judgment that led him to exit his unmarked, personal ve-
hicle in plain clothes on a dark dead-end street to confront 
three individuals who were no longer driving.” Pet. App. 34a. 
But it is the duty of law enforcement officers to exercise their 
considered judgment to place themselves in inherently danger-
ous situations for the protection of society. What was inappro-
priate was not Officer Chin’s actions, but artificially narrowing 
the factors he was entitled to consider in taking them.  
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ble than their sober counterparts. Under ordinary 
circumstances, it would be unreasonable not to take 
greater precautions with a highly intoxicated suspect 
than with a sober one. 

Finally, a suspect’s movement toward an officer 
is one of the most threatening situations an officer 
can face, because it enables a suspect to take control 
of the situation or to charge the officer. For that rea-
son, officers are trained to keep suspects at a dis-
tance during a detention like the one in this case. An 
advance by a suspect can quickly turn violent or even 
deadly.  

3. As should be clear from the foregoing discus-
sion, unless officers approach an encounter with spe-
cific, previously obtained information about a sus-
pect, the Lambert test effectively reduces their anal-
ysis to whatever happens in the split second before 
the officer is required to take action. This is an objec-
tively unreasonable way to approach a Terry stop. 
And it begets the type of “20/20 vision of hindsight” 
that this Court has warned against in this context. 
Graham, 490 U.S. at 396. Certiorari is warranted to 
address the Ninth Circuit’s deeply flawed approach 
to officer safety.
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CONCLUSION

The petition for a writ of certiorari should be 
granted. 
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