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QUESTION PRESENTED 
Section 162(a) of the Internal Revenue Code allows 

a deduction for “all the ordinary and necessary 
expenses paid or incurred during the taxable year in 
carrying on any trade or business.”  This case involves 
appellate review of the Tax Court’s conclusion that an 
employer’s contributions to an employee welfare 
benefit plan providing life insurance benefits were not 
deductible as “ordinary and necessary” business 
expenses.  The Second Circuit held that the Tax 
Court’s “determination that an expense was not an 
ordinary and necessary business expense” is generally 
reviewed for “clear error,” and then grounded its 
decision in this case on its conclusion that the Tax 
Court had not committed clear error.  App. 13a-14a.  
That decision directly conflicts with the decisions of 
other circuits, which—in line with this Court’s decision 
in Frank Lyon Co. v. United States, 435 U.S. 561 
(1978)—hold that the same tax determination is subject 
to de novo review.  The question presented is: 

What is the standard of appellate review for the 
Tax Court’s determination of a mixed question of law 
and fact such as whether an expenditure is an ordinary 
and necessary business expense? 
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PARTIES TO THE PROCEEDING 
Petitioners are Mark Curcio, Barbara Curcio, Amy 

L. Smith, Samuel L. Smith, Jr., Stephen Mogelefsky, 
Roberta Mogelefsky, Ronald D. Jelling, and Lorie A. 
Jelling.   

Respondent is the Commissioner of Internal 
Revenue.   
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PETITION FOR A WRIT OF CERTIORARI 
Petitioners, Mark Curcio et al., respectfully petition 

this Court for a writ of certiorari to review the 
judgment of the United States Court of Appeals for the 
Second Circuit in this case. 

OPINIONS BELOW 
The opinion of the court of appeals (App. 1a-22a) is 

reported at 689 F.3d 217.  The order of the court of 
appeals denying rehearing en banc (App. 91a-92a) is 
not reported.  The opinion of the Tax Court (App. 23a-
76a) is reported at T.C. Memo. 2010-115. 

JURISDICTION 
The judgment of the court of appeals was entered 

on August 9, 2012.  App. 92a-93a.  A petition for 
rehearing was denied on December 7, 2012.  Id. at 91a.  
The jurisdiction of this Court is invoked pursuant to 28 
U.S.C. § 1254(1). 

STATUTORY AND REGULATORY 
PROVISIONS INVOLVED 

Sections 162(a), 419(b) through (e), 419A(f)(6), 
7482(a)(1), and 7491(a) and (c) of Title 26 of the United 
States Code, along with 26 C.F.R. § 1.162-10(a), are 
reproduced at App. 95a-106a. 

STATEMENT OF THE CASE 
This case presents a frequently recurring question 

on which the circuits are split concerning the allocation 
of power among the federal courts of appeal and the 
Tax Court to decide what the law is:  What standard—
de novo or clear error—governs appellate review of the 
Tax Court’s determination on a mixed question of law 
and fact such as a determination that an expenditure 
was not an ordinary and necessary business expense?   
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On questions of historical fact, the courts of appeal 
generally defer to the Tax Court’s findings absent clear 
error.  On questions of law, reviewing courts generally 
engage in de novo review.  But in the critical category 
where courts give content to a legal standard by 
applying law to facts, the circuits have divided on what 
standard governs.  In this case, the Second Circuit held 
that the Tax Court’s resolution of such a mixed 
question of law and fact—i.e., whether certain 
expenditures qualified as “ordinary and necessary” 
business expenses that may be deducted under 26 
U.S.C. § 162(a)—was reviewable for “clear error.”  
Applying that highly deferential standard directly 
impacted the Second Circuit’s resolution of the pivotal 
question in this case—whether the contributions at 
issue are deductible.  Other circuits review that same 
tax court determination de novo, which accords with 
this Court’s statement in Frank Lyon Co. v. United 
States, 435 U.S. 561 (1978), that “[t]he general 
characterization of a transaction for tax purposes is a 
question of law subject to review.”  Id. at 581 n.16. 

Certiorari is warranted to resolve the direct conflict 
of authority among the circuits on what standard of 
appellate review governs the Tax Court’s ruling on 
such a mixed question of law and fact; to eliminate 
longstanding confusion in this Court’s own case law on 
what standard of appellate review applies to such 
determinations; and to establish a uniform standard of 
appellate review on a frequently recurring issue. 

A. Contributions To Welfare Benefit Plans As 
Ordinary And Necessary Business Expenses  

In recognition of the array of expenses that must be 
deductible under a “broad basic policy of taxing ‘net, 
not . . . gross, income,’” Tank Truck Rentals v. 
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Commissioner, 356 U.S. 30, 33 (1958) (alteration in 
original) (citation omitted), Congress has never 
attempted to create an exhaustive list of deductions.  
Instead, the touchstone of deductibility is the “ordinary 
and necessary” character of a business expense.  26 
U.S.C. § 162(a).  To be deductible under § 162(a), an 
expenditure must “(1) be ‘paid or incurred during the 
taxable year,’ (2) be for ‘carrying on any trade or 
business,’ (3) be an ‘expense,’ (4) be a ‘necessary’ 
expense, and (5) be an ‘ordinary’ expense.”  
Commissioner v. Lincoln Sav. & Loan Ass’n, 403 U.S. 
345, 352 (1971).  An expense is “ordinary” if it is a 
“common or frequent occurrence in the type of 
business involved.”  Deputy v. du Pont, 308 U.S. 488, 
495 (1940).  “Necessary” expenses are “‘appropriate 
and helpful’” for the maintenance and growth of the 
business enterprise. INDOPCO, Inc. v. Commissioner, 
503 U.S. 79, 85 (1992) (citation omitted). 

It has long been recognized that deductions are 
allowed for an employer’s contributions to a welfare 
benefit plan.  See, e.g., Hibbard, Spencer, Bartlett & Co. 
v. Commissioner, 5 B.T.A. 464, 473-74 (1926) (employer 
contributions to pension/disability benefit fund 
deductible as ordinary and necessary business 
expenses for “making employment more attractive and 
satisfactory to the employee and inducing him to give 
and compensating him for faithful service”); 
Scarbrough v. Commissioner, 17 B.T.A. 317, 321 (1929) 
(contributions to “sickness” fund deductible as ordinary 
and necessary business expenses); Elgin Nat’l Watch 
Co. v. Commissioner, 17 B.T.A. 339, 359-60 (1929) 
(contributions to benefit plan were deductible).   

Treasury regulations promulgated under § 162 
make clear that contributions to “a sickness, accident, 
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hospitalization, medical expense, recreational, welfare, 
or similar benefit plan” can be deductible under 
§ 162(a).  26 C.F.R. § 1.162-10(a).  The Internal 
Revenue Service (IRS) likewise has recognized that 
contributions to an employee life insurance trust in 
particular can qualify.  See Rev. Rul. 69-478, 1969-2 
C.B. 29.  That recognition no doubt has encouraged the 
growth of employment-based life insurance coverage, 
which constitutes the bulk of the 168.7 million group 
life insurance certificates that provided Americans 
with $8.1 trillion in coverage in 2011.  American Council 
of Life Insurers, Life Insurers Fact Book 65-66 (Dec. 5, 
2012), available at www.acli.com/Tools/Industry 
%20Facts/Pages/Default.aspx.  Indeed, in 2012 59 
percent of civilian employees were protected by 
employer-provided life insurance.  News Release, 
Bureau of Labor Statistics, U.S. Dep’t of Labor, 
Employee Benefits in the United States - March 2012, 
at 14 (July 11, 2012), available at 
www.bls.gov/news.release/pdf/ebs2.pdf. 

Before the mid-1980s, contributions to a welfare 
benefit fund (including life insurance trusts) could 
qualify as deductible immediately and in their entirety 
under § 162(a).  The Deficit Reduction Act of 1984 
confirmed that a deduction for the full amount of the 
employer’s contribution was still available, but 
restricted the currently deductible amount under 
certain circumstances to the amount that the employer 
would have paid had it provided the benefits for that 
taxable year directly.  26 U.S.C. § 419(b), (c).  Despite 
that restriction, the remainder of the contribution is 
fully deductible over time under the automatic and 
unlimited carryover rules of § 419(d).   
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Congress created an exception to the deduction 
restrictions of § 419 for certain plans that serve 10 or 
more employers.  26 U.S.C. § 419A(f)(6).  If no 
employer normally contributes more than 10% of the 
amount contributed by all participating employers, and 
the plan does not apply “experience-rating” cost 
adjustments to those employers, then the entire 
amount of an employer’s contribution can be 
deductible.  Whereas the deduction cap in § 419 
addresses the concern that employers may abuse non-
arm’s-length benefit fund arrangements to take 
excessive current deductions for benefit expenses 
related to future years, Congress recognized in 
enacting § 419A(f)(6) that in 10-or-more-employer 
plans the risk of opportunistic behavior is mitigated 
because “the relationship of a participating employer to 
the plan is often similar to the relationship of an 
insured to an insurer.”  H.R. Conf. Rep. No. 98-861, at 
1159 (1984), reprinted in 1984 U.S.C.C.A.N. 1445, 1847. 

B. The Benistar 419 Plan 

This is a test case affecting numerous employees 
and employers concerning the deductibility of 
employer contributions under a welfare benefit plan 
concerning life insurance known as the Benistar 419 
Plan (Plan).  The Plan was established in December 
1997 to provide life insurance benefits to employees 
while meeting the requirements of § 419A(f)(6).  At all 
times, the Plan had 10 or more participating employers, 
and in each of the years at issue no employer 
contributed more than 2% of the contributions which 
exceeded $100,000,000.  All contributions were 
irrevocable, no reversion to the employer was 
permitted, and there was no experience-rating 
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arrangement allowed between the Plan and the 
participating employers. 

The Plan used contributions to purchase 
reinsurance in the form of cash value flexible premium 
universal life insurance policies on the lives of covered 
employees.  The Plan was the exclusive owner and 
beneficiary of those policies, which were issued by a 
diversified portfolio of insurers.  Cash value policies 
were used so that if one reinsurer became unable to 
pay the Plan’s claim, the Plan could pay a covered 
employee’s claim using the cash value of a different 
policy on a different covered employee.  In essence, the 
Plan functioned as a small mutual insurance company; 
all assets were available at all times to pay all 
expenses, benefits and claims. 

The Plan has been amended in various respects.  In 
2002, the Plan began to calculate the employer’s 
required total contribution using actuarial 
computations provided in the Internal Revenue Code 
and Treasury regulations.  See 26 U.S.C. § 7702; 26 
C.F.R. § 1.79-3(d)(2).  A 2003 amendment required 
payment of the entire cash surrender value to purchase 
a policy from the Plan.  A 2005 amendment required 
that a covered employee pay not just the cash 
surrender value but the entire fair market value of the 
policy. 

C. Contributions To The Benistar 419 Plan By 
Petitioners’ Employers 

This case concerns contributions made by small 
business owners participating in the Plan to benefit the 
families of owner-employees and certain key 
executives of the small businesses. 



7 

 

Curcio and Jelling.  Petitioners Mark Curcio and 
Ronald Jelling jointly owned three car dealerships in 
New Jersey.  On the advice of their accountant that the 
contributions would be deductible, the dealerships 
enrolled in the Plan.  The dealerships contributed and 
deducted a total of $1.6 million between 2001 and 2004 
for life insurance on both of the owners.  In 2006, the 
IRS sent notices of deficiency to Curcio, Jelling, and 
their spouses disallowing the deductions.  Because the 
dealerships were taxed as pass-through entities, that 
adjustment resulted in additional income to the Curcios 
and Jellings for the relevant tax years.  The IRS also 
assessed accuracy-related penalties. 

Smith.  Petitioner Samuel Smith founded a 
construction firm in 1998 and enrolled the firm in the 
Plan in 2002.  In 2003, the firm contributed 
approximately $180,000 for life insurance on Smith in 
reliance upon its advisor.  In 2005, Smith’s firm 
terminated its enrollment in the Plan; Smith then 
purchased the policy that the Plan had taken out in his 
name.  The IRS again disallowed the deduction and 
assessed a penalty. 

Mogelefsky.  Petitioner Stephen Mogelefsky was 
the president and owner of a mortgage brokerage that 
employed between two and 20 people since 1979.  Also 
relying on his accountant and tax advisor, Mogelefsky’s 
firm enrolled in the Plan to provide life insurance for 
himself and another manager of the company.  The 
company contributed an aggregate of approximately 
$750,000 for its taxable years 2002 and 2003, and in 
2006 the policies on Mogelefsky and the other manager 
were purchased from the Plan.  The IRS disallowed the 
deduction for 2003.  Although it could not disallow the 
deduction for 2002 because the statute of limitations 
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had already expired, the IRS recharacterized that 
contribution as a constructive distribution to 
Mogelefsky in another year, resulting in additional 
income.  Again, penalties were assessed. 

D. Tax Court Proceedings 

Curcio and Jelling filed petitions in the Tax Court 
on January 22, 2007, challenging the notices of 
deficiency.  Smith filed a petition on June 29, 2007, and 
Mogelefsky followed on July 2.  Petitioners’ cases were 
consolidated for trial, briefing, and opinion on October 
30, 2008.  Following a trial that included stipulated 
facts on several issues, the Tax Court issued an opinion 
upholding the notices of deficiency and penalties.  See 
App. 64a, 75a.  The Tax Court concluded that only the 
cost of annual term life insurance (or its equivalent) 
was deductible.  Id. at 52a.  The court considered the 
remainder of the contributions to be payments on 
behalf of petitioners personally rather than ordinary 
and necessary business expenses.  Id. at 64a.  
Petitioners appealed to the Second Circuit.1 

E. Second Circuit Proceedings 

The appeals were consolidated and the Second 
Circuit affirmed.  See App. 1a-2a.  The court of appeals 

                                                 
1  In another consolidated case involving the Benistar 419 Plan, 

McGehee Family Clinic, P.A. v. Commissioner, T.C. Memo. 2010-
202, the parties agreed to be bound by the decision of the highest 
court resolving the instant case.  App. 77a.  After the Tax Court’s 
decision below, the same judge upheld accuracy-related penalties 
against the taxpayers in McGehee Family Clinic.  Id. at 86a.  
Some 40 cases are bound up with the resolution of the Second 
Circuit’s decision in Curcio.  See Transcript of Oral Argument at 
15, Curcio v. Commissioner, No. 10-3578-ag(L) (Jan. 5, 2012).  



9 

 

stated that whether an expense is deductible as an 
ordinary and necessary business expense is generally 
“a ‘pure question[] of fact.’”  Id. at 13a (alteration in 
original) (quoting Commissioner v. Heininger, 320 U.S. 
467, 475 (1943)).  The court then held that appellate 
review of the Tax Court’s “determination that an 
expense was not an ordinary and necessary business 
expense” was for clear error, “[u]nless ‘a question of 
law is unmistakably involved.’”  Id.  Finding no 
“unmistakable” question of law, the court stated that it 
would reverse the Tax Court’s determination only if it 
was “‘left with the definite and firm conviction that a 
mistake has been committed.’”  Id. at 13a-14a (citation 
omitted). 

The court of appeals concluded that petitioners did 
not meet that highly deferential standard of review.  
The court acknowledged that paying for employee life 
insurance “can be an ordinary and necessary business 
expense if the purpose is to compensate, incentivize, 
and retain key employees.”  Id. at 16a.  But under the 
standard of review it had adopted, the court ultimately 
deferred to the Tax Court’s conclusion that the 
contributions were not deductible after engaging in a 
relatively cursory analysis of the issue based on broad 
generalizations about the record consistent with the 
hands-off standard of clear-error review.  Id. at 18a. 

The court of appeals also reviewed for clear error 
the Tax Court’s assessment of accuracy-related 
penalties tied to the Tax Court’s finding that the 
expenses were not deductible under § 162(a), and 
affirmed.  Id. at 14a, 21a.  On a third issue—whether 
one contribution for which a deduction was taken in a 
year beyond the statute of limitations was taxable as a 
constructive dividend in an open year—the court 
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stated that it would find in favor of the government no 
matter what standard of review applied.  Id. at 14a. 

REASONS FOR GRANTING THE WRIT 

This petition presents the opportunity to resolve an 
important issue that has created indelible confusion in 
the courts of appeals.  The Second Circuit reviews the 
Tax Court’s determination that certain expenditures 
were not ordinary and necessary business expenses for 
“clear error.”  App. 13a.  That highly deferential 
standard of review directly conflicts with decisions of 
at least three other circuits, which have subjected the 
same determination to de novo review.  Clear error 
review of such tax determinations also is at odds with 
this Court’s admonition in Frank Lyon Co. v. United 
States, 435 U.S. 561, 581 n.16 (1978), that “[t]he general 
characterization of a transaction for tax purposes is a 
question of law subject to review.”  This case also 
underscores the need for guidance on the precedential 
force of older decisions of this Court applying more 
deferential standards of review in similar contexts 
based on the notion that the Tax Court’s expertise in 
matters of tax warrants a hands-off approach by 
generalist judges on the federal courts of appeals—a 
proposition seriously undercut by this Court’s decision 
in Mayo Foundation for Medical Education & 
Research v. United States, 131 S. Ct. 704 (2011). 

This Court has repeatedly recognized the critical 
importance of the standard of review and intervened 
when the circuits have been divided on the appropriate 
standard of review, or reached conclusions at odds with 
this Court’s own precedent.  The Court’s intervention 
is needed again.  Application of the wrong standard of 
review threatens the uniformity of the law, a matter of 
particular importance in the administration of tax laws.  
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Whether payments qualify as ordinary and necessary 
business expenses under § 162(a) is a frequently 
litigated mixed question of tax law.  And whether the 
Tax Court’s determination that a payment qualifies as 
an ordinary and necessary business expense (or not) is 
reviewed de novo or only for clear error is of enormous 
practical and recurring significance.2 

This Court’s review is accordingly warranted. 

                                                 
2  The determination whether an expense is an “ordinary and 

necessary” expenditure under § 162 is one of the most ubiquitous 
tax determinations of all.  This Court alone has addressed disputes 
over whether expenditures are “ordinary and necessary 
expenses” in carrying on a trade or business in no fewer than 
twenty-four cases.  See INDOPCO, Inc. v. Commissioner, 503 
U.S. 79 (1992); Portland Golf Club v. Commissioner, 497 U.S. 154 
(1990); Colonial Am. Life Ins. Co. v. Commissioner, 491 U.S. 244 
(1989); Commissioner v. Lincoln Sav. & Loan Ass’n, 403 U.S. 345 
(1971); United States v. Hilton Hotels Corp., 397 U.S. 580 (1970); 
Commissioner v. Stidger, 386 U.S. 287 (1967); Commissioner v. 
Tellier, 383 U.S. 687 (1966); Cammarano v. United States, 358 
U.S. 498 (1959); Peurifoy v. Commissioner, 358 U.S. 59 (1958); 
Hoover Motor Express Co. v. United States, 356 U.S. 38 (1958); 
Tank Truck Rentals, Inc. v. Commissioner, 356 U.S. 30 (1958); 
Commissioner v. Sullivan, 356 U.S. 27 (1958); Millinery Ctr. Bldg. 
Corp. v. Commissioner, 350 U.S. 456 (1956); Lilly v. 
Commissioner, 343 U.S. 90 (1952); Commissioner v. Flowers, 326 
U.S. 465 (1946); McDonald v. Commissioner, 323 U.S. 57 (1944); 
Commissioner v. Heininger, 320 U.S. 467 (1943); Interstate 
Transit Lines v. Commissioner, 319 U.S. 590 (1943); Spreckels v. 
Commissioner, 315 U.S. 626 (1942); Textile Mills Sec. Corp. v. 
Commissioner, 314 U.S. 326 (1941); Deputy v. du Pont, 308 U.S. 
488 (1940); Helvering v. Winmill, 305 U.S. 79 (1938); Welch v. 
Helvering, 290 U.S. 111 (1933); Kornhauser v. United States, 276 
U.S. 145 (1928). 
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I. THE CIRCUITS ARE SPLIT OVER WHAT 
STANDARD OF APPELLATE REVIEW 
GOVERNS IN THIS IMPORTANT CONTEXT 

A. The Decision Below Directly Conflicts With 
The Decisions Of Other Circuits Applying De 
Novo Review To The Same Determination 

The circuits are divided over the correct standard 
of appellate review when the Tax Court decides 
whether an expenditure is an ordinary and necessary 
business expense.  The Second3 and Seventh Circuits4 
apply a consistent rule:  this mixed question of law and 
fact is subject to hands-off, clear error review.  The 
Sixth Circuit applies a contradictory rule:  “ordinary 
and necessary” characterizations by the Tax Court are 

                                                 
3  See, e.g., App. 14a (“[T]he tax court determined that 

contributions to the Plan were not ordinary and necessary 
business expenses . . . .  We review [that ruling] for clear error.”); 
id. at 13a (“Whether an expense is ‘ordinary and necessary’ within 
the meaning of § 162(a) is a ‘pure question[] of fact in most 
instances.’” (alteration in original) (citation omitted)); Wright v. 
Commissioner, 571 F.3d 215, 219 (2d Cir. 2009) (“‘Mixed questions 
of law and fact, entailing the application of a legal standard to a 
given factual pattern, are [also] reviewed under the clearly 
erroneous standard.’” (alteration in original) (quoting Merrill 
Lynch & Co. v. Commissioner, 386 F.3d 464, 469 (2d Cir. 2004)). 

4  See, e.g., Reynolds v. Commissioner, 296 F.3d 607, 612 (7th 
Cir. 2002) (stating in a § 162(a) case that “‘[w]e review factual 
determinations, as well as applications of legal principles to those 
factual determinations, only for clear error’” (citation omitted)); 
see also Wellpoint, Inc. v. Commissioner, 599 F.3d 641, 645 (7th 
Cir. 2010) (stating that “[c]lassifying a particular expenditure as 
an [ordinary and necessary] expense on the one hand or as a 
capital expenditure on the other is applying a legal standard to 
facts” for which “appellate review is deferential”).  
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reviewed de novo.5  The Ninth6 and Tenth7 Circuits, 
for their part, have varied the standard of appellate 

                                                 
5  See, e.g., Malone & Hyde, Inc. v. Commissioner, 62 F.3d 835, 

838 (6th Cir. 1995) (“The tax court’s determination that payments 
. . . were ordinary and necessary business expenses is subject to de 
novo review.”); Mitchell v. Commissioner, 73 F.3d 628, 631 (6th 
Cir. 1996) (“This matter presents for appellate review the 
propriety of an I.R.C. § 162 deduction.  The facts are 
uncontroverted, and the only question presented in this appeal is 
whether the law as applied to the facts fulfills the statutory 
requirement. As such, the appropriate standard is de novo 
review.”); see also Limited, Inc. v. Commissioner, 286 F.3d 324, 
331 (6th Cir. 2002) (“When reviewing mixed questions of fact and 
law, we review the underlying factual determinations under a 
clearly erroneous standard and the application of the facts to the 
law under a de novo standard.”). 

6  Moss v. Commissioner, 831 F.2d 833, 837 (9th Cir. 1987) 
(“‘Mixed questions of law and fact that require the consideration of 
legal concepts and involve the exercise of judgment about the 
values underlying legal principles are reviewable de novo.’” 
(citation omitted)); id. at 838 (finding in a § 162 case “that the 
taxpayers’ assignments of error present questions of law, or at 
least mixed questions of law and fact subject to de novo review”); 
see also United States v. McConney, 728 F.2d 1195, 1204 (9th Cir.) 
(en banc) (“[B]ecause the application of law to fact will generally 
require the consideration of legal principles, the concerns of 
judicial administration will usually favor the appellate court, and 
most mixed questions will be reviewed independently.”), cert. 
denied, 469 U.S. 824 (1984). 

7  Kurzet v. Commissioner, 222 F.3d 830, 833 (10th Cir. 2000) 
(“‘We review mixed questions of law and fact either under the 
clearly erroneous standard or de novo, depending on whether the 
mixed question is primarily factual or legal.’” (citation omitted)).  
The 10th Circuit applied de novo review to a § 162(a) issue in 
Pollei v. Commissioner.  877 F.2d 838, 839 (10th Cir. 1989) (“Here, 
petitioners primarily object to conclusions drawn by the tax court 
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review of § 162(a) issues depending on a finding of 
whether factual or legal issues predominate. 

The question of what standard of appellate review 
governs § 162(a) determinations has been thoroughly 
aired by the lower courts.  The circuit split is 
substantial, longstanding, and here to stay.  
Experience has shown that the division will not resolve 
itself.  Certiorari is necessary to resolve this circuit 
conflict and establish a uniform standard of appellate 
review for mixed questions of law and fact originating 
from the Tax Court, such as the determination whether 
an expense is deductible under § 162(a).8 

                                        
in arriving at its determination that petitioners’ expenses in issue 
were not deductible. . . . [W]e review de novo the tax court's 
application of the law to the facts before us.”); see also Colorado 
Springs Nat’l Bank v. United States, 505 F.2d 1185, 1189 (10th 
Cir. 1974) (“Determination of whether . . . expenses are ‘ordinary 
and necessary’ requires conclusions from undisputed facts.  We 
are in as good position as was the trial court to draw those 
conclusions.  Whatever label may be put on them, the ultimate 
question is the application of § 162(a) to the facts.  The clearly 
erroneous rule does not apply.”). 

8  The circuits are likewise split on the proper standard of 
appellate review for the mixed question of law and fact of whether 
a transaction has “economic substance.”  Compare Sala v. United 
States, 613 F.3d 1249, 1252 (10th Cir. 2010) (“The ultimate 
determination of whether a transaction lacks economic substance 
is a question of law.”), cert. denied, 132 S. Ct. 91 (2011), and Dow 
Chem. Co. v. United States, 435 F.3d 594, 599 (6th Cir. 2006) (“The 
district court’s ultimate conclusion that a transaction is or is not an 
economic sham is reviewed de novo.”), cert. denied, 549 U.S. 1205 
(2007), and Coltec Indus., Inc. v. United States, 454 F.3d 1340, 
1357 (Fed. Cir. 2006) (“ultimate conclusion” in an economic 
substance case “as to business purpose is a legal conclusion, which 
we review without deference”), cert. denied, 549 U.S. 1206 (2007), 

 

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2009534246&ReferencePosition=1357
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2009534246&ReferencePosition=1357
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2009534246&ReferencePosition=1357
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B. The Circuit Split Is In Large Part A Product 
Of The Confusion In This Court’s Own Case 
Law On The Standard Of Appellate Review 
For Mixed Questions Of Law And Fact 

The confusion in the circuits has been exacerbated 
by the conflicting signals in this Court’s own case law 
addressing mixed questions of law and fact in the tax 
context.  Most of the confusion stems from a series of 
mid-century tax cases whose continuing authority has 
been debated.  The Court should clarify that those 
cases do not supply the standard of review for mixed 
questions such as whether an expenditure qualifies as 
an ordinary and necessary business expense.   

Frank Lyon Co. v. United States—the Court’s last 
major statement on the standard of appellate review of 
tax determinations—takes the correct approach.  
Under Frank Lyon, on matters of pure fact the 
factfinder’s conclusions are entitled to deference; but 
on mixed questions of fact and law, they are not.  As 
the Court stated: “The general characterization of a 

                                        
with Nicole Rose Corp. v. Commissioner, 320 F.3d 282, 284 (2d 
Cir. 2002) (“Whether a transaction lacks economic substance is a 
question of fact that we review under the clearly erroneous 
standard.”), and ACM P’ship v. Commissioner, 157 F.3d 231, 245 
& n.25 (3d Cir. 1998) (“[W]e review [the Tax Court’s] factual 
findings, including its ultimate finding as to the economic 
substance of a transaction, for clear error.”), cert. denied, 526 U.S. 
1017 (1999), and Yosha v. Commissioner, 861 F.2d 494, 499 (7th 
Cir. 1988) (“[W]hether a particular transaction has economic 
substance, like other questions concerning the application of a 
legal standard to transactions or events, is governed by the clearly 
erroneous standard.”).  Resolving the conflict of authority 
implicated in this case would inform, if not resolve, that conflict as 
well. 

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998210692&ReferencePosition=245
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998210692&ReferencePosition=245
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998210692&ReferencePosition=245
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1999033232
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1999033232
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988147863&ReferencePosition=499
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988147863&ReferencePosition=499
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988147863&ReferencePosition=499
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transaction for tax purposes is a question of law subject 
to review.  The particular facts from which the 
characterization is to be made are not so subject.”  435 
U.S. at 581 n.16.  Frank Lyon has frequently been cited 
for the proposition that mixed questions of law and fact 
on tax matters are subject to de novo review.  See, e.g., 
Freda v. Commissioner, 656 F.3d 570, 573 (7th Cir. 
2011); Compaq Computer Corp. v. Commissioner, 277 
F.3d 778, 780-81 (5th Cir. 2001); Kirchman v. 
Commissioner, 862 F.2d 1486, 1490 (11th Cir. 1989). 

Frank Lyon accords with a line of cases dating back 
almost 80 years.  In Helvering v. Rankin, 295 U.S. 123 
(1935), the Court stated the traditional rule that 
applied to the Board of Tax Appeals, predecessor to 
the Tax Court.  The reviewing court “decide[s] 
whether the correct rule of law was applied to the 
facts,” and “[u]nless the finding of the Board involves a 
mixed question of law and fact, the court may not 
properly substitute its own judgment.”  Id. at 131.   

This Court applied the same rule in Helvering v. 
Tex-Penn Oil Co., where the Court observed that the 
Board’s “ultimate finding” that a corporate transaction 
constituted a valid reorganization was 

a conclusion of law or at least a determination of 
a mixed question of law and fact.  It is to be 
distinguished from the findings of primary, 
evidentiary or circumstantial facts.  It is subject 
to judicial review and, on such review, the court 
may substitute its judgment for that of the 
Board. 

300 U.S. 481, 491 (1937); see also Bogardus v. 
Commissioner, 302 U.S. 34, 38-39 (1937) (treating Tax 
Court’s determination that a transfer was a “gift” as a 
mixed question subject to de novo review).  But see 
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Commissioner v. Duberstein, 363 U.S. 278, 289 n.11 
(1960) (criticizing Bogardus and concluding that “gift” 
characterization, which depends on the donative 
intention of the transferor, is a question of fact).  These 
decisions reject the notion that appellate review of 
mixed questions of law and fact on important tax 
matters should be limited to the deferential standard of 
review reserved for questions of fact.9 

These cases are also consistent with this Court’s 
longstanding treatment of mixed questions of law and 
fact outside the tax context.  In general, “deferential 
review of mixed questions of law and fact” is 
appropriate only “when it appears that the district 
court is ‘better positioned’ than the appellate court to 
decide the issue in question or that probing appellate 
scrutiny will not contribute to the clarity of legal 
doctrine.”  Salve Regina College v. Russell, 499 U.S. 
225 (1991) (citation omitted).   

One of the classic examples of a mixed question of 
law and fact that is reviewed by appellate courts de 
novo is “probable cause.”  In Ornelas v. United States, 
517 U.S. 690, 697 (1996), the Court concluded that 
whether the events leading up to a stop or search 
provided probable cause or reasonable suspicion is a 

                                                 
9  Other cases from this Court have addressed deductibility 

issues under § 162(a) without specifying the standard of appellate 
review.  See, e.g., INDOPCO, Inc. v. Commissioner, 503 U.S. 79 
(1992); Commissioner v. Lincoln Sav. & Loan Ass’n, 403 U.S. 345 
(1971); Commissioner v. Tellier, 383 U.S. 687 (1966).  The absence 
of any statement that deference—much less clear error review—is 
due to the Tax Court’s ultimate conclusion on the deductibility of 
expenses is consistent with the rule of independent appellate 
review set forth in Frank Lyon and its predecessors. 
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mixed question of law and fact subject to “independent 
appellate review.”  Because “the legal rules for 
probable cause and reasonable suspicion acquire 
content only through application,” de novo review is 
necessary “to maintain control of, and to clarify, the 
legal principles.”  Id.  Other cases are to the same 
effect.  See, e.g., Miller v. Fenton, 474 U.S. 104. 115 
(1985) (voluntariness of a confession is a mixed 
question of law and fact “requiring plenary federal 
review”); Strickland v. Washington, 466 U.S. 668, 698 
(1984) (state court’s conclusion regarding effective 
assistance of counsel is a mixed question of law and fact 
subject to nondeferential review).  When this Court has 
permitted deferential review of mixed questions of law 
and fact, the results generally depend on information 
unavailable to the courts of appeal or on “‘multifarious, 
fleeting, special, narrow facts that utterly resist 
generalization.’” Pierce v. Underwood, 487 U.S. 552, 
561-62 (1988) (citation omitted); see also infra at 
26-27.10 

In holding that the Tax Court’s decision was 
reviewable for clear error, the Second Circuit observed 
that whether an expense is deductible as an ordinary 
and necessary business expense is “a pure question[] of 
fact.”  App. 13a (quoting Commissioner v. Heininger, 
320 U.S. 467, 475 (1943)).  As explained below, the case 
on which the court of appeals relied for that proposition 

                                                 
10  The Commissioner cannot contend that the facts in this 

record “utterly resist generalization.”  Indeed, as the Tax Court 
noted, this is a “test case[]” meant to resolve “disputes regarding 
companies participating in the Benistar 419 Plan & Trust.”  App. 
23a; see also id. at 77a (companion case whose outcome is 
governed by the resolution of this case). 
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has been eroded, if not entirely overriden, by 
Congress’s action.  See infra at 21.  And as a matter of 
logic, the question whether an expense is deductible 
under § 162(a) is no more a “pure question[] of fact” 
than the question whether probable cause exists for a 
given search.  Both are paradigmatic mixed questions 
of law and fact.  In either case—i.e., whether probable 
cause exists, or whether an expenditure is deductible 
for purposes of § 162(a)—“the issue is whether the 
facts satisfy the [legal] standard, or to put it another 
way, whether the rule of law as applied to the 
established facts is or is not violated.”  Pullman-
Standard, Div. of Pullman, Inc. v. Swint, 456 U.S. 273, 
289 n.19 (1982).  The Second Circuit’s decision to apply 
clear error review therefore cannot be squared with 
prior precedent based on the notion that all it was 
reviewing was “a pure question[] of fact.” 

Frank Lyon and its predecessors call for de novo 
review of the Tax Court’s conclusion that the 
contributions to an employee benefit plan were not 
ordinary and necessary business expenses.  But certain 
prior decisions of this Court are difficult to reconcile 
with the more recent guidance in Frank Lyon.  In 
Dobson v. Commissioner, this Court took the unusual 
step of affording almost Chevron-like deference to the 
Tax Court even on mixed questions of law and fact: 

Congress has invested the Tax Court with 
primary authority for redetermining 
deficiencies, which constitutes the greater part 
of tax litigation.  This requires it to consider 
both law and facts.  Whatever latitude exists in 
resolving questions such as those of proper 
accounting, treating a series of transactions as 
one for tax purposes, or treating apparently 
separate ones as single in their tax 
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consequences, exists in the Tax Court and not in 
the regular courts; when the court cannot 
separate the elements of a decision so as to 
identify a clear-cut mistake of law, the decision 
of the Tax Court must stand. 

320 U.S. 489, 501-02 (1943); see also Randolph E. Paul, 
Dobson v. Commissioner:  The Strange Ways of Law 
and Fact, 57 Harv. L. Rev. 753, 778 (1944) 
(characterizing Dobson as a “drastic departure from 
accepted canons of review”).  Commissioner v. 
Heininger—a case decided the same day as Dobson—
applied the Dobson rule to ordinary and necessary 
business expense issues by holding that deferential 
review applied “[e]xcept where a question of law is 
unmistakably involved.”  320 U.S. 467, 475 (1943). 

The doctrinal tension—if not contradiction—
between Frank Lyon on the one hand and Dobson and 
Heininger on the other is reason enough to grant 
certiorari and clarify this area of law.  But guidance is 
also important to clarify that Heininger and other 
cases following Dobson are no longer good law.  Dobson 
and its progeny sprouted from the dubious assumption 
that tax is a unique field to be governed by unique 
deference rules.  Cf. Mayo Found. for Med. Educ. & 
Research, 131 S. Ct. at 713  (“[W]e are not inclined to 
carve out an approach to administrative review good 
for tax law only.  To the contrary, we have expressly 
‘[r]ecogniz[ed] the importance of maintaining a uniform 
approach to judicial review of administrative action.’” 
(alterations in original) (citation omitted)).  The Dobson 
Court opined that “[n]o other branch of the law touches 
human activity at so many points” and expressed 
concern that “[i]t is more difficult to maintain sharp 
separation of court and administrative functions in tax 
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than in other fields.”  320 U.S. at 494-95.  The Court 
accordingly concluded that a unique brand of deference 
was owed to the Tax Court.  See id. at 499. 

Whatever merit that proposition had in the 
abstract, it has since been rejected by Congress.  The 
addition of § 1141 to the Internal Revenue Code of 
1939, Pub. L. No. 80-773, § 36, 62 Stat. 984, 991 (now 
§ 7482) restored the full scope of appellate review to 
the general courts of appeal.  That provision clarified 
that the circuit courts were to review decisions of the 
Tax Court without special deference—i.e., “in the same 
manner and to the same extent as decision of the 
district courts in civil actions tried without a jury.”  26 
U.S.C. § 7482(a).  This legislative response in effect 
repealed Dobson.  See Views of the Committee on the 
Judiciary with Respect to Senate Amendments to H.R. 
3214, 94 Cong. Rec. 8501 (1948); Commissioner v. 
Idaho Power Co., 418 U.S. 1, 19 (1974) (Douglas, J., 
dissenting) (“Dobson was short-lived”).  Even Justice 
Jackson, who wrote the opinion for the Court in 
Dobson, observed that Dobson had been “geld[ed]” by 
this “revision of the Judicial Code.”  Arrowsmith v. 
Commissioner, 344 U.S. 6, 12 (1952) (dissenting). 

The fact that some lower courts continue to give 
deference to the Tax Court’s determination of mixed 
questions of law and fact—including ordinary and 
necessary business expense determinations—
demonstrates the need to clarify that Dobson and 
Heininger are no longer good law.  Some courts—
including the Second Circuit—continue to rely on 
Heininger (and thus Dobson by extension) to support 
deferential review.  See App. 13a; see also Bone v. 
Commissioner, 324 F.3d 1289, 1293 (11th Cir. 2003); 
Neonatology Assocs., P.A. v. Commissioner, 299 F.3d 
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221, 228 (3d Cir. 2002).  Other courts have pointed to 
Frank Lyon as creating the confusion.  See Wellpoint, 
Inc. v. Commissioner, 599 F.3d 641, 645 (7th Cir. 2010) 
(Posner, J.); see also Sala v. United States, 613 F.3d 
1249, 1252 (10th Cir. 2010) (recognizing conflict 
between Frank Lyon and Second Circuit precedent). 

Not only are the circuits split on this pivotal 
question, but this Court’s own case law is.  The Court’s 
guidance, in short, is sorely needed. 

II. THE QUESTION PRESENTED HAS 
ENORMOUS PRACTICAL IMPORTANCE 

A. The Standard Of Appellate Review Is A 
Matter Of First Order Importance 

The question presented is of undeniable importance.  
The “‘standard for [federal] appellate review’” is “‘an 
essential characteristic of [the federal-court] system.’”  
Gasperini v. Center for Humanities, Inc., 518 U.S. 415, 
431 (1996) (alterations in original) (citations omitted).  
That standard “defin[es] the relationship and power 
shared among judicial bodies.”  1 Steven A. Childress & 
Martha S. Davis, Federal Standards of Review § 1.01 
(4th ed. 2010).  Accordingly, this Court has shown a 
“firm . . . conviction that the difference between a rule 
of deference and the duty to exercise independent 
review is ‘much more than a mere matter of degree.’”  
Salve Regina College v. Russell, 499 U.S. 225, 238 
(1991) (quoting Bose Corp. v. Consumers Union of 
U.S., Inc., 466 U.S. 485, 501 (1984)).  And “[w]hen de 
novo review is compelled, no form of appellate 
deference is acceptable.”  Id.; see also Beck v. Ohio, 379 
U.S. 89, 100 (1964) (Harlan, J., dissenting) (“[I]t is 
essential to consider what are the appropriate 
standards of appellate review.”).  The choice between 
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two standards is not only important but can be 
dispositive: “[t]he upshot” is a “practical difference in 
outcome depending upon which standard is used.”  
Dickinson v. Zurko, 527 U.S. 150, 162 (1999). 

Lower courts have followed this Court’s lead in 
recognizing the standard of appellate review as a 
critical matter.  As the Fifth Circuit recently noted, the 
“maxim” is that the “‘standard of review decides 
cases.’”  United States v. Pruett, 681 F.3d 232, 250 (5th 
Cir. 2012) (Prado, J. concurring) (citation omitted).  The 
Sixth Circuit has observed that the standard of review 
is “crucial.”  NLRB v. Brown-Graves Lumber Co., 949 
F.2d 194, 198 (6th Cir. 1991).  And the Seventh Circuit 
has called the standard of review “critical.”  United 
States v. Smith, 223 F.3d 554, 568 (7th Cir. 2000), cert. 
denied, 536 U.S. 957 (2002); see also Judge Patricia M. 
Wald, The Rhetoric of Results and the Results of 
Rhetoric: Judicial Writings, 62 U. Chi. L. Rev. 1371, 
1391 (1995) (“Appellate courts have to decide what the 
‘standard of review’ is, and that standard more often 
than not determines the outcome.”). 

This Court has granted certiorari on many 
occasions to resolve questions regarding the 
appropriate standard of appellate review.  See, e.g., 
Gall v. United States, 552 U.S. 38 (2007) (standard of 
appellate review for sentences outside Sentencing 
Guidelines range); United States v. Booker, 543 U.S. 
220 (2005) (sentencing decisions generally); Dickinson 
v. Zurko, 527 U.S. 150 (1999) (Patent and Trademark 
Office factfinding); Ornelas v. United States, 517 U.S. 
690 (1996) (probable cause and reasonable suspicion 
determinations); Wilton v. Seven Falls Co., 515 U.S. 
277 (1995) (stays of declaratory judgment actions 
during parallel state court proceedings); Salve Regina 
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College v. Russell, 499 U.S. 225 (1991) (determinations 
of state law); Cooter & Gell v. Hartmarx Corp., 496 
U.S. 384 (1990) (imposition of Fed. R. Civ. P. 11 
sanctions); Pierce v. Underwood, 487 U.S. 552 (1988) 
(award of fees under Equal Access to Justice Act). 

In large measure, the proper functioning of the 
entire appellate process depends on the fair and 
consistent application of standards of review. 

B. Excessively Deferential Review Of Mixed 
Questions Of Law And Fact Threatens The 
Uniform Development Of The Tax Law 

The “primary function” of a federal court of appeals 
is to be “an expositor of law.”  Miller v. Fenton, 474 
U.S. 104, 114 (1985).  Where Congress has chosen to lay 
down the tax laws not with bright-line rules but with 
standards that require interpretation, “the relevant 
legal principle can be given meaning only through its 
application to the particular circumstances of a case.”  
Id.  To give the Tax Court’s conclusions as to mixed 
questions of law and fact “presumptive force” under 
those circumstances would “strip a federal appellate 
court of its primary function.”  Id. 

This Court has recognized that preserving that 
primary function of the courts of appeals is necessary 
to maintaining a coherent and uniform approach to 
mixed questions of law and fact.  Because the legal 
principles at issue in mixed questions like this one are 
difficult to address in isolation from the facts, 
independent appellate review is “necessary if appellate 
courts are to maintain control of, and to clarify, the 
legal principles.”  Ornelas, 517 U.S. at 697; see also id. 
(de novo review of mixed questions of law and fact 
“tends to unify precedent”).  As Judge Friendly noted, 
“uniformity within a circuit or among circuits can be 
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achieved only if appellate review of the application of a 
legal standard is free of the shackles of the ‘unless 
clearly erroneous’ rule.”  Mamiye Bros. v. Barber S.S. 
Lines, Inc., 360 F.2d 774, 777 (2d Cir.) (footnote 
omitted), cert. denied, 385 U.S. 835 (1966).  Lower 
courts have recognized that this coherence and 
uniformity is particularly important in tax law.11 

The uniformity benefits of de novo appellate review 
of § 162(a) issues are not diminished or offset by the 
fact that most such appeals come from a “single” court.  
The vast majority of Tax Court decisions are not 
reviewed by the entire court, and “it is natural that the 
judges of the Tax Court should differ among 
themselves in the details of the construction and the 
application of the tax laws.”  Erwin N. Griswold, The 
Need for a Court of Tax Appeals, 57 Harv. L. Rev. 
1153, 1172 (1944); see also 26 U.S.C. § 7460(b) (the trial 
judge’s report will become the opinion of the case 
unless the Chief Judge refers it to the entire Tax Court 

                                                 
11  See, e.g., Square D Co. v. Commissioner, 438 F.3d 739, 

744 (7th Cir. 2006) (“‘[R]espect for the decisions of other 
circuits is especially important in tax cases because of the 
importance of uniformity, and the decision of the Court of 
Appeals of another circuit should be followed unless it is 
shown to be incorrect.’” (citation omitted)); Aeroquip-
Vickers, Inc. v. Commissioner, 347 F.3d 173, 181 (6th Cir. 
2003) (“‘Uniformity among the circuits is especially 
important in tax cases to ensure equal and certain 
administration of the tax system.’” (citation omitted)); 
Keasler v. United States, 766 F.2d 1227, 1233 (8th Cir. 1985) 
(“‘This court has long taken the position that uniformity of 
decision among the circuits is vitally important on issues 
concerning the administration of the tax laws.’” (citation 
omitted)).  
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for review).  In most cases, the Tax Court is a “they,” 
not an “it.”  Giving deference to the decisions of diverse 
actors will “not at all . . . aid a group policy-making 
agency to formulate and carry out its policies.”  
Griswold, supra, at 1172.  Moreover, § 162(a) issues 
arise in the district courts as well. 

Finally, this mixed question of law and fact is unlike 
those issues for which deferential appellate review—
such as clear-error review—is appropriate.  Section 
162(a) determinations rarely turn on credibility 
determinations.  Cf. Miller v. Fenton, 474 U.S. 104, 114 
(1985) (When “the issue involves the credibility of 
witnesses and therefore turns largely on an evaluation 
of demeanor, there are compelling and familiar 
justifications for leaving the process of applying law to 
fact to the trial court and according its determinations 
presumptive weight.”).  Nor do they depend on 
evidence that may not be available to the court of 
appeals.  Cf. Pierce v. Underwood, 487 U.S. 552, 560 
(1988) (deferential review appropriate where “the 
district court may have insights not conveyed by the 
record” because of its intimate involvement with the 
litigation).  Instead, just as is true for the probable 
cause determination or other mixed questions of law 
and fact, courts of appeals “are equally as able as the 
tax court to draw conclusions” from facts.  Pollei v. 
Commissioner, 877 F.2d 838, 839 (10th Cir. 1989). 

C. The Correct Standard Of Review Is Key To 
The Proper Resolution Of This Case 

The standard of review is important to the 
resolution of the issues in this case.  Petitioners 
specifically argued that the Tax Court’s § 162(a) 
determination was subject to de novo review.  See CA2 
Pet’rs’ Br. 32.  But the Second Circuit reviewed the 
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Tax Court’s determination only for “clear error,” and 
thus considered only whether it was left with “‘the 
definite and firm conviction that a mistake has been 
committed.’”  App. 13a-14a (citations omitted).  
Moreover, the court specifically grounded its § 162(a) 
holding in that standard of review.  Id. at 17a-18a.  At a 
minimum, the Second Circuit should be required to 
reconsider this case under the proper standard. 

The Second Circuit explicitly couched its ruling 
against petitioners on the § 162(a) issue in terms of 
clear-error review.  See, e.g., id. at 17a (“[T]he tax court 
did not clearly err in finding that the contributions 
were not ordinary and necessary business expenses.”); 
id. at 18a (“[W]e find no clear error in the tax court’s 
ruling that the plan contributions were not deductible 
under § 162(a) . . . .”).  By contrast, while the court was 
careful to note that it affirmed the Tax Court on the 
ordinary and necessary business expense issue under 
the aegis of clear error review, id. at 17a-18a, on a 
different issue the court declined to specify the 
standard of review “because even applying de novo 
review, the tax court’s second ruling was not 
erroneous,” id. 14a; supra at 9-10.  The fact that the 
Second Circuit did not state that the Tax Court’s 
§ 162(a) holding would likewise have survived de novo 
review underscores that the standard of review 
mattered on the § 162(a) issue. 

On remand, the court of appeals would have the 
opportunity to evaluate the case on its legal merits 
without the heavy thumb on the scales in favor of the 
Tax Court’s determination created by clear error 
review.  That fresh look would be critical.  There is no 
dispute that the reported Plan contributions were 
actually paid or incurred by petitioners’ employers in 
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the proper years.  Providing benefits for key 
employees is invariably part and parcel with carrying 
on a trade or business.  And even the Tax Court 
recognized that “[p]urchasing life insurance for the 
benefit of an employee is, in many circumstances, an 
ordinary and necessary business expense deductible 
under section 162(a).”  Id. at 52a.  But the Second 
Circuit nevertheless affirmed the Tax Court’s 
determination that the expenses in this case did not 
qualify as such only applying the deferential clear error 
standard, which resulted in a transparently hands-off 
review of the § 162(a) issue based on generalized 
statements that simply accepted the Tax Court’s 
conclusion at face value. 

Thus, for example, the court’s conclusion that 
contributions to the Benistar 419 Plan were not 
ordinary and necessary business expenses was tainted 
by the Tax Court’s mistaken view that only “the annual 
cost of term life insurance” (as opposed to the common 
permanent life insurance alternative) could be 
deducted.  Id. at 65a (emphasis added).  That was (at 
the least) a questionable holding when permanent life 
insurance plans make up almost two thirds of new 
individual life insurance policies, American Council of 
Life Insurers, supra, at 68, and when persuasive Tax 
Court precedent allowed deductions for plans with a 
cash component, see, e.g., Schneider v. Commissioner, 
63 T.C.M. (CCH) 1787 (1992).  But the Tax Court 
decision below cast that precedent aside and held that 
the Internal Revenue Code discriminates among 
species of life insurance, and the Second Circuit 
basically accepted that analysis without even kicking 
the tires.  When the court of appeals examines that 
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unsupported (and unsupportable) conclusion under de 
novo review, the Tax Court decision should not stand. 

Clear error review also caused the Second Circuit 
to follow the Tax Court’s unsteady lead as it generally 
called into question the deductibility of benefits for 
employees who happen to be small business owners.  
The Tax Court suggested that contributions on behalf 
of owner/employees “were essentially distributions” 
rather than business expenses.  App. 68a.  The court of 
appeals adopted that conclusion without even 
questioning it, stating that petitioners were not 
“enrolled in the Plan to incentivize or retain 
themselves as employees, as they were the owners of 
the businesses.”  Id. at 17a; see also id. at 16a (Tax 
Court opinion) (“[P]aying for life insurance for one’s 
employees can be an ordinary and necessary business 
expense if the purpose is to compensate, incentivize, 
and retain key employees.”) (emphasis added).  That 
approach cannot be squared with this Court’s 
longstanding admonition to avoid divining the 
taxpayer’s subjective intent and instead to determine 
“whether what was done was . . . the thing the statute 
intended.”  Gregory v. Helvering, 293 U.S. 465, 469 
(1935) (emphasis added).  And if taken to its logical 
conclusion, the approach suggested by the Tax Court 
and rubber-stamped by the Second Circuit would 
discourage any benefits at all for small business 
owners—a result Congress plainly never intended.  A 
court applying de novo review and thereby probing 
deeper into the contours and implications of the Tax 
Court’s § 162(a) holding should reverse. 

The Second Circuit’s improper use of clear error 
review for the Tax Court’s § 162(a) determination also 
infected its affirmance of substantial accuracy-related 
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penalties.  The court of appeals acknowledged the 
potential deductibility of life insurance expenses, and 
recognized that petitioners relied on the advice of 
accountants that these contributions were deductible.  
App. 16a-17a, 22a.  But even though petitioners relied 
on professional advice, the court improperly held that 
penalties were warranted.  See, e.g., United States v. 
Boyle, 469 U.S. 241, 251 (1985) (“To require the 
taxpayer to challenge the attorney, to seek a ‘second 
opinion,’ or to try to monitor counsel on the provisions 
of the Code himself would nullify the very purpose of 
seeking the advice of a presumed expert in the first 
place.”).12 

An assessment of the Tax Court’s § 162(a) 
determination without “the shackles of the ‘unless 
clearly erroneous’ rule,” Mamiye Bros., 360 F.2d at 777 
(Friendly, J.), would reveal that the case for 
deductibility was at least close.  Even according to the 
IRS, that is sufficient to avoid the imposition of 
penalties.  See 26 C.F.R. § 1.6662-4(d)(2) (defining 
“substantial authority”—a complete defense to 
accuracy-related penalties under 26 U.S.C. § 6662—as 
“less stringent than the more likely than not 
standard”); see also id. § 1.6664-4(b)(1) (“Circumstances 
that may indicate reasonable cause and good faith”—
another defense to penalties—“include an honest 

                                                 
12 The Commissioner has taken the position that the other 40-

odd taxpayers who are bound by the decision below on the 
deductibility of contributions to the Plan are also tied to the 
decision below with respect to penalties, regardless of their 
individual circumstances (such as their reliance on professional tax 
advisors).  An attempt to enforce that position in the other cases 
would frustrate due process principles. 
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misunderstanding of fact or law that is reasonable in 
light of all of the facts and circumstances . . . .”).  But 
because of its erroneous ruling on the standard-of-
review, the Second Circuit never took a fresh—and 
complete—look at the § 162(a) issue.13 

The Second Circuit’s error was further compounded 
by its passive acceptance of the Tax Court’s failure to 
apply the critical burden-shifting rules of 26 U.S.C. 
§ 7491.  The IRS Restructuring and Reform Act of 1998 
was intended to level the playing field between the 
taxpayers and the IRS by placing on the Commissioner 
the burden of proof with respect to tax liability,  
§ 7491(a), and the burden of production with respect to 
penalties, § 7491(c).  But the Tax Court gutted those 
rules by refusing to consider them unless “there is an 
evidentiary tie.”  App. 51a.  And the Second Circuit’s 
deference to the Tax Court was so strong that it did 
not even acknowledge petitioners’ plea to enforce 
§ 7491.  See CA2 Pet’rs’ Br. 64-66, 78-83.  If the court of 
appeals had properly applied de novo review, it would 
have recognized that in a case where the taxpayers’ 
case is at least as strong as the Commissioner’s, the 
burden-shifting regime of § 7491 could be dispositive. 

                                                 
13  In McGehee Family Clinic (which incorporated the Tax 

Court’s decision in this case), the Tax Court determined the Plan 
to be “substantially similar to” a “listed transaction” and thus 
itself a “listed transaction” within the meaning of 26 U.S.C. 
§ 6707A.  App. 84a.  That determination has potential collateral 
consequences for the many cases bound by the decision below that 
only magnify the importance both of the appellate review of the 
Tax Court’s determination, and the application of the proper 
standard of review in that proceeding.  See supra at 8 n.1. 
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At a minimum, the Court should grant certiorari, 
hold that the Second Circuit erred in subjecting the 
Tax Court’s § 162(a) determination to clear error 
review, and remand for reconsideration of these issues 
under the proper standard of appellate review. 

CONCLUSION 
For the foregoing reasons, the petition for a writ of 

certiorari should be granted. 
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UNITED STATES COURT OF APPEALS, 
SECOND CIRCUIT. 

 
Mark CURCIO, Barbara Curcio, Amy L. Smith, 

Samuel H. Smith, Jr., Stephen Mogelefsky, Roberta 
Mogelefsky, Ronald D. Jelling, Lorie A. Jelling, 

Petitioners–Appellants, 
v. 
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Respondent–Appellee. 

 
Docket Nos. 10–3578–ag(L), 10–3585–ag(CON), 10–

5004–ag(CON), 10–5072–ag(CON). 
Argued:  Jan. 5, 2012. 

Decided:  Aug. 9, 2012. 
 

689 F.3d 217 
 

Before: WINTER, HALL, and CHIN, Circuit 
Judges. 

CHIN, Circuit Judge: 
In these consolidated cases, petitioners were 

owners of four small businesses that enrolled in 
purported life insurance plans for employees.  Only the 
four principal owners and a stepson, however, were 
covered under the plans.  The contributions to the 
plans—amounting to hundreds of thousands of 
dollars—were claimed as tax deductions by the 
businesses. 

The Commissioner of Internal Revenue (the 
“Commissioner”) concluded that these contributions 
should not have been deducted because, inter alia, they 
were not “ordinary and necessary” business expenses 
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within the meaning of the Tax Code.  Disallowing the 
deductions resulted in additional pass-through income 
to petitioners on which they had not paid taxes. 
Accordingly, the Commissioner issued notices of 
deficiency to petitioners and assessed accuracy-related 
penalties. 

Petitioners’ cases were consolidated and tried 
before the United States Tax Court in March 2009.  
After trial, the tax court ruled in favor of the 
Commissioner, finding that petitioners owed deficiency 
payments and accuracy-related penalties.  Petitioners 
appealed. We affirm. 

BACKGROUND 
The following facts are drawn from the tax court’s 

findings and the record on appeal, including 
stipulations of the parties, documentary evidence, and 
testimony of petitioners and their witnesses. 
A. The Benistar Plan 

The Benistar 419 Plan (the “Plan”) was established 
in 1997 by Daniel E. Carpenter.  It was designed to be 
a multiple-employer welfare benefit plan under 26 
U.S.C. § 419A(f)(6).  The “Plan provides death benefits 
funded by individual life insurance policies for a select 
group of individuals chosen by the Employer to 
participate in the Plan.”  (Ex. 33–J (Benistar Plan 
Brochure)) (A 1824).  The only benefits “claimed to be 
provided by or through [the Plan] are pre-retirement 
death benefits for covered employees of participating 
employers.”  (First Stip. of Facts ¶ 41). 

Businesses that enroll in the Plan contribute to a 
trust account maintained by the Plan.  The Plan uses 
these contributions to acquire one or more life 
insurance policies on the lives of employees covered by 
the Plan; it withdraws funds from the trust account to 
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pay the premiums on these policies.  Each covered 
employee determines the type of insurance that the 
Plan will purchase on his behalf.  Furthermore, the 
Plan allows participating businesses to choose the 
number of years for which contributions to the Plan 
will be required to fully pay for the death benefit or 
benefits provided through the Plan.  The Plan is listed 
as the beneficiary on each insurance policy and passes 
on the death benefit to the covered employee. 

The Plan also allows participating businesses to 
withdraw from, or terminate, participation at any time.  
Upon termination, the Plan can distribute the 
underlying policies to the insured employees. Until 
mid–2002, an underlying policy could be distributed at 
no cost to the covered employee.  From mid–2002 to 
mid–2005, the Plan required that the covered employee 
be charged 10% of the “cash surrender value” in 
exchange for the underlying policy.  (Carpenter Exam. 
at 274–76).  Starting in mid–2005, the Plan purportedly 
began to charge covered employees the “fair market 
value” of the underlying policy upon termination.  (Id. 
at 125).1 

The Plan advertises several “advantages,” including 
(1) “Virtually Unlimited Deductions for the Employer”; 
(2) “Benefits can be provided to one or more key 
Executives on a selective basis”; (3) “No need to 
provide benefits to rank and file employees”; and (4) 
“Funds inside the BENISTAR 419 Plan accumulate 
tax-free.”  (Ex. 33–J) (A 1825).  Carpenter testified that 
“the beauty” of the Plan “is that you can put away 
extra money in good times and though the premium is 
                                                 

1 Carpenter explained that the “fair market value” of the policy 
is equal to its “cash value.”  (Carpenter Exam. at 238). 
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not due, you can put away excess amounts of money, 
get a tax deduction today, and we don’t put the 
premium in for years to come.”  (Carpenter Dep. at 
262). 
B. Curcio and Jelling 

Petitioners Marc Curcio and Ronald D. Jelling each 
own 50% of three car dealerships: Dodge of Paramus, 
Inc. (“Dodge”), Chrysler Plymouth of Paramus, Inc. 
(“Chrysler Plymouth”), and JELMAC LLC 
(“JELMAC”). 

In or about 2001, Curcio and Jelling decided to 
enter into a buy-sell agreement.2  The buy-sell 
agreement contemplated that if one partner died, the 
other would buy the deceased partner’s 50% stake in 
the businesses.  When the buy-sell agreement was 
executed, it set the value of the businesses at 
$12,000,000.  To fund the purchase if it became 
necessary, each partner agreed to take out an 
insurance policy on the other’s life.  In other words, 
each partner would list the other as the beneficiary of 
his death benefit and the death benefit would be used 
to purchase the deceased partner’s share of the 
businesses. 

Instead of purchasing life insurance policies 
directly, however, Curcio and Jelling decided to insure 
themselves through the Plan.  Accordingly, Dodge 
enrolled in the Plan on December 28, 2001.  Curcio and 
Jelling were the only covered employees.  They did not 
choose to insure any of the other 75 people employed 
by Dodge.  Neither Chrysler Plymouth nor JELMAC 

                                                 

2 The agreement was not actually executed until 2003. 
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enrolled, nor were any of their employees, other than 
Curcio and Jelling, covered. 

Curcio and his insurance agent, Robert Iandoli, 
selected a whole life policy with a $9,000,000 death 
benefit. Jelling and his insurance agent, Alan Solomon, 
chose two policies—one whole life policy and one 
universal (or adjustable) life policy—totaling 
approximately $9,000,000 in coverage.  Curcio paid a 
$200,000 annual policy premium to the Plan.  Jelling 
paid the same. 

Although Dodge was the only entity to enroll in the 
Plan, Dodge was not always the only entity to 
contribute to the Plan.  In fact, all three Curcio/Jelling 
business entities contributed to the Plan, with 
whichever entity having the highest cash balance at 
the end of the year doing so.  Dodge contributed 
$400,000 in 2001 and 2002. JELMAC contributed 
$400,000 in 2003 and Chrysler Plymouth contributed 
$400,000 in 2004.  Each business claimed a tax 
deduction for the entirety of its contribution.  Jelling 
testified that he considered the contributions “as a 
funding for our buy sell agreement.”  (Jelling Exam. at 
581). 

Curcio and Jelling had asked their accountant, 
Stuart Raskin, about the deductibility of the 
contributions.  Raskin consulted with his partners and, 
based on a letter from the law firm Edwards & Angell, 
LLP, concluded that a deduction was proper.3  Raskin 

                                                 

3 At the request of Carpenter, Edwards & Angell issued a series 
of letters opining on whether contributions to the Plan were 
deductible and met the requirements of § 419A.  A November 2001 
letter stated that it was “more likely than not” that a court would 
sustain deductions for contributions to the Plan.  (Ex. 37–J at 2) (A 
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advised Curcio and Jelling that the deduction was 
proper, but also communicated that this opinion was 
derived solely from the Edwards & Angell letter, and 
not from any independent research or investigation. 
Furthermore, Raskin did not offer Curcio or Jelling 
any assurances that the I.R.S. would approve the 
deductions.  Neither Raskin, nor anyone at his firm, 
was an expert in welfare benefit plans. 
C. Smith 

Petitioner Samuel H. Smith was, at all relevant 
times, the sole owner of SH Smith Construction, Inc. 
(“Smith Construction”).  Smith Construction enrolled 
in the Plan in 2002. Although Smith Construction had 
35–40 employees, it chose to insure only Smith through 
the Plan.  On the insurance application, Smith indicated 
that the purpose of the insurance was “retirement 
planning.”  (Ex. 116–J at 3) (A 3125).  Smith chose a 
variable life policy with a death benefit of $5,000,000 
and annual premium payments of $54,000.  In 2003, 
Smith Construction claimed a $54,000 deduction for its 
contribution to the Plan. 

By September 2005, Smith Construction had paid a 
total of $171,500 in premiums, and the policy had an 
accumulated cash value of $152,259. 

                                                                                                    
1959).  It cautioned, however, that neither the Internal Revenue 
Code nor the tax regulations provided specific guidance on the 
issue.  While deductions for life insurance were not per se 
improper, the I.R.S. could “challenge the amount deducted.”  (Id. 
at 3) (A 1960).  Furthermore, an October 2003 letter noted that the 
determination of whether an expense is “ordinary and 
necessary”—and therefore deductible—“is quite subjective and 
dependent upon a totality of the facts and circumstances of a 
particular taxpayer.”  (Ex. 38–J at 5) (A 1968). 
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By letter dated September 27, 2005, Smith 
requested that Benistar terminate his participation in 
the Plan.  Moreover, he stated that he “would like to 
purchase the policies ... and take ownership of the[m].” 
(Ex. 129–J) (A 3203).  The Plan provided that Smith 
could purchase his policy by paying “10% of the net 
cash surrender value of the policy.”  (Ex. 175–J (Plan 
Termination and Policy Transfer Release Form)) (A 
3372).  Smith paid $2,970.  This amount, however, 
equaled 10% of his policy’s net cash surrender value on 
December 31, 2004, not 10% of the net cash surrender 
value in September 2005, when Smith terminated his 
company’s participation in the Plan and requested the 
transfer.  In fact, his policy’s net cash surrender value 
in September 2005 was $83,158, 10% of which would be 
$8,316.  In April of 2006, Smith withdrew $77,300 from 
his policy.  In January 2007, Smith borrowed $16,000 
from his policy. 

Smith testified at trial that he relied on his 
accountant’s representation that contributions to the 
plan were deductible.  He could not recall whether this 
representation was made orally or by email. 
D. Mogelefsky 

Petitioner Stephen Mogelefsky is the sole owner of 
Discount Funding Associates (“Discount”), a 
corporation that provides mortgage broker services. 
Discount enrolled in the Plan in late 2002 to obtain life 
insurance for Mogelefsky and his stepson, an employee 
of the company.  Mogelefsky chose a $1,300,000 policy 
on his own life so that “in case something happened to 
[him, his] son could take over the business.” 
(Mogelefsky Exam. at 621).  He also chose a $350,000 
policy to cover his stepson.  In December 2003, 
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Discount elected to provide Mogelefsky with additional 
life insurance benefits in the amount of $1,020,000. 

In early 2003, Discount contributed $398,597 to the 
Plan.  It claimed a deduction for this contribution in the 
2002 tax year.  In early 2004, Discount contributed 
another $354,821. It claimed a deduction for this 
amount in the 2003 tax year. 

In March 2006, Mogelefsky and his stepson decided 
to withdraw from the Plan.  To acquire his first policy, 
Mogelefsky paid $28,577.  To acquire his second policy, 
Mogelefsky paid $14,632.  By December 2005, the first 
policy had accumulated a cash value of $313,745 and 
had a net surrender value of $285,414.  When the 
second policy was transferred on March 16, 2006, it had 
accumulated a cash value of $255,089.  In December 
2005, its net surrender value was $145,994. 
E. Procedural History 

The Commissioner sent notices of deficiency to 
Curcio and Jelling on January 23, 2007, and to Smith 
and Mogelefsky on June 25, 2007. Specifically, the 
Commissioner disallowed the deductions petitioners’ 
business entities had taken for contributions to the 
Plan because, inter alia, the contributions were not 
ordinary and necessary business expenses.  
Accordingly, the Commissioner found that petitioners 
had additional pass-through income on which they had 
failed to pay income tax.  In addition to the deficiencies, 
the Commissioner assessed a 20% accuracy-related 
penalty on each petitioner. 

In the case of Discount’s first contribution, the 
Commissioner could not disallow the corresponding 
deduction because the statute of limitations on the 2002 
tax year had passed.  Instead, the Commissioner found 
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that the contribution was 2003 income in the form of a 
constructive dividend or deferred compensation. 

The four cases were consolidated and tried before 
the tax court in March 2009.4  On May 27, 2010, the tax 
court issued a Memorandum Finding of Facts and 
Opinion (the “Memorandum Opinion”).  In the 
Memorandum Opinion, the tax court agreed with the 
Commissioner, finding that the contributions made by 
petitioners’ business entities were not “ordinary and 
necessary” business expenses and, therefore, should 
not have been deducted.  Moreover, it approved the 
Commissioner’s unique treatment of Discount’s first 
contribution.  Finally, the tax court found that the 
improper deductions—and petitioners’ corresponding 
underpayment of tax—were the result of negligence or 
disregard for the tax rules and regulations.  
Accordingly, the court issued four decisions, ordering 
due the deficiencies and penalties assessed by the 
Commissioner. 

Curcio and Jelling appealed on August 24, 2010. 
Smith and Mogelefsky appealed on December 2, 2010. 
The appeals were consolidated on December 17, 2010. 

DISCUSSION 
A. Applicable Law 

1. Ordinary & Necessary Business Expenses 
Section 162(a) of the Internal Revenue Code 

provides that a business may deduct “all the ordinary 
and necessary expenses paid or incurred” during the 
taxable year in carrying out that trade or business. 26 
                                                 

4 Petitioners Barbara Curcio, Amy L. Smith, Lorie A. Jelling, 
and Roberta Mogelefsky are the wives of the business owners.  
They were named in this action only because they filed joint tax 
returns with their husbands. 
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U.S.C. § 162(a).  To qualify as an allowable deduction 
under § 162(a), an item must “(1) be paid or incurred 
during the taxable year, (2) be for carrying on any 
trade or business, (3) be an expense, (4) be a ‘necessary’ 
expense, and (5) be an ‘ordinary’ expense.” Comm’r v. 
Lincoln Sav. & Loan Ass’n, 403 U.S. 345, 352, 91 S.Ct. 
1893, 29 L.Ed.2d 519 (1971) (some internal quotation 
marks omitted). 

An “ordinary” expense is one that is “normal, usual, 
or customary in the type of business involved.”  Int’l 
Trading Co. v. Comm’r, 275 F.2d 578, 585 (7th Cir. 
1960) (citing Deputy v. du Pont, 308 U.S. 488, 494–96, 
60 S.Ct. 363, 84 L.Ed. 416 (1940)); accord Sharon 
Herald Co. v. Granger, 195 F.2d 890, 895 (3d Cir. 1952).  
An expense need not be habitual to be “ordinary,” see 
Welch v. Helvering, 290 U.S. 111, 113–14, 54 S.Ct. 8, 78 
L.Ed. 212 (1933), but the transaction “must be of 
common or frequent occurrence in the type of business 
involved,” du Pont, 308 U.S. at 495, 60 S.Ct. 363.  A 
“ ‘necessary’ ” expense is one that is “ ‘appropriate and 
helpful’ ” for the development of the taxpayer’s 
business.  See INDOPCO, Inc. v. Comm’r, 503 U.S. 79, 
85, 112 S.Ct. 1039, 117 L.Ed.2d 226 (1992) (quoting 
Comm’r v. Tellier, 383 U.S. 687, 689, 86 S.Ct. 1118, 16 
L.Ed.2d 185 (1966)). 

Put simply, “[e]xpenditures may only be deducted 
under § 162 if the facts and the circumstances indicate 
that the taxpayer made them primarily in furtherance 
of a bona fide profit objective independent of tax 
consequences.”  Green v. Comm’r, 507 F.3d 857, 871 
(5th Cir. 2007) (internal quotation marks omitted).  
Purchasing or subsidizing benefits—e.g., life 
insurance—for employees might fall into this category 
to the extent it incentivizes employees to remain loyal 
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to the business and perform to the best of their 
abilities. See Schneider v. Comm’r, 63 T.C.M. (CCH) 
1787, 1992 WL 3359 at *11 (1992). 

2. Deductibility of Welfare Benefit Plan 
Contributions 

Contributions to welfare benefit plans are not 
deductible per se. 26 U.S.C. § 419(a)(1).  To be 
deductible, such a contribution must qualify under 
some other provision of the Code.  Id. § 419(a)(1)-(2).  
In fact, the I.R.S. has explicitly opined that the 
deductibility of contributions to an employee trust for 
life insurance is governed by § 162(a) of the Code and 
§ 1.162–10 of the Regulations.  See Rev.Rul. 69–478, 
1969–2 C.B. 29 (discussing deductibility of term life 
insurance for active and retired employees); 26 C.F.R. 
§ 1.162–10 (1960) (“Amounts paid or accrued within the 
taxable year for ... medical expense, recreational, 
welfare, or similar benefit plan, are deductible under 
section 162(a) if they are ordinary and necessary 
expenses of the trade or business.”). 

Accordingly, if a welfare benefit plan contribution is 
ordinary and necessary, it is deductible.  The 
deduction, however, is generally limited to “the welfare 
benefit fund’s qualified cost for the taxable year.” 26 
U.S.C. § 419(b).  This limitation does not apply if the 
welfare benefit plan meets certain requirements set 
forth in § 419A(f)(6). 

Therefore, in determining the deductibility of a 
welfare benefit plan contribution, the threshold 
question is whether the contribution is an ordinary and 
necessary business expense under § 162(a).  Only if a 
court determines that the contribution is ordinary and 
necessary would it proceed with an analysis under 
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§ 419A(f)(6) to determine whether any limitations on 
deductibility apply. 

3. Accuracy–Related Penalties 
Section 6662 of the Internal Revenue Code provides 

for a 20% accuracy-related penalty on any portion of an 
underpayment that is attributable to, inter alia, (1) 
“[n]egligence or disregard of rules or regulations” or 
(2) “[a]ny substantial understatement of income tax.” 
26 U.S.C. § 6662(b)(1)-(2). 

“ ‘[N]egligence’ ... includes any failure to make a 
reasonable attempt to comply with the provisions of 
[the Code].”  Id. § 6662(c).  “ ‘[D]isregard’ includes any 
careless, reckless, or intentional disregard.”  Id. 
Disregard of rules or regulations is careless “if the 
taxpayer does not exercise reasonable diligence to 
determine the correctness” of his position. 26 C.F.R. 
§ 1.6662–3(b)(2) (2012).  Disregard of rules or 
regulations is reckless “if the taxpayer makes little or 
no effort to determine whether a rule or regulation 
exists, under circumstances which demonstrate a 
substantial deviation from the standard of conduct that 
a reasonable person would observe.”  Id. 

An understatement is “substantial ... if the amount 
of the understatement for the taxable year exceeds the 
greater of—(i) 10 percent of the tax required to be 
shown ... or (ii) $5,000.” 26 U.S.C. § 6662(d)(1)(A).  A 
taxpayer may avoid some or all of a “substantial 
understatement” penalty if (1) there was “substantial 
authority” supporting the taxpayer’s ability to take the 
deduction; or (2) the relevant facts relating to the 
deduction were “adequately disclosed in the return” 
and there was a “reasonable basis” for the deduction. 
See id. § 6662(d)(2)(B).  “Substantial authority” exists 
“only if the weight of the authorities supporting the 
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treatment is substantial in relation to the weight of 
authorities supporting contrary treatment.”  26 C.F.R. 
§ 1.6662–4(d)(3)(i) (2012). 

Finally, “no penalty shall be imposed ... with respect 
to any portion of an underpayment if it is shown that 
there was a reasonable cause for such portion and that 
the taxpayer acted in good faith with respect to such 
portion.”  26 U.S.C. § 6664(c)(1).  “Generally, the most 
important factor [in determining whether a taxpayer 
acted with reasonable cause and in good faith] is the 
extent of the taxpayer’s effort to assess the taxpayer’s 
proper tax liability.”  26 C.F.R. § 1.6664–4(b)(1). 

4. Standard of Review 
We review the tax court’s legal conclusions de novo 

and its factual findings for clear error.  Robinson Knife 
Mfg. Co. v. Comm’r, 600 F.3d 121, 124 (2d Cir. 2010). 

Whether an expense is “ordinary and necessary” 
within the meaning of § 162(a) is a “pure question[ ] of 
fact in most instances.”  Comm’r v. Heininger, 320 U.S. 
467, 475, 64 S.Ct. 249, 88 L.Ed. 171 (1943); accord 
McCabe v. Comm’r, 688 F.2d 102, 104 (2d Cir.1982).  
Unless “a question of law is unmistakably involved,” 
Heininger, 320 U.S. at 475, 64 S.Ct. 249, we review for 
clear error the tax court’s determination that an 
expense was not an ordinary and necessary business 
expense, McCabe, 688 F.2d at 104–05.  Compare 
Chenango Textile Corp. v. Comm’r, 148 F.2d 296, 298 
(2d Cir.1945) (although tax court cited appellate court 
opinions to justify its conclusion, its decision was a 
determination of fact) with Heininger, 320 U.S. at 475, 
64 S.Ct. 249 (tax court mistakenly believed that denial 
was required as a matter of law).  The tax court’s 
finding is clearly erroneous only when “the reviewing 
court on the entire evidence is left with the definite and 
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firm conviction that a mistake has been committed.”  
Estate of Stewart v. Comm’r, 617 F.3d 148, 164 (2d 
Cir.2010) (internal quotation marks omitted). 

The determination that a taxpayer is liable for an 
accuracy-related penalty is also a factual determination 
reviewed for clear error.  See Nicole Rose Corp. v. 
Comm’r, 320 F.3d 282, 284–85 (2d Cir.2003) (citing 
Goldman v. Comm’r, 39 F.3d 402, 406 (2d Cir.1994)). 
B. Application 

We review three of the tax court’s rulings: first, the 
tax court determined that contributions to the Plan 
were not ordinary and necessary business expenses; 
second, the tax court ruled that Discount’s first 
contribution on behalf of Mogelefsky was taxable as a 
constructive distribution; and third, the tax court 
concluded that accuracy-related penalties were 
warranted.  We review the first and third rulings for 
clear error.  The standard of review applicable to the 
second ruling is less clear, and the parties have 
provided no guidance on the issue.  We need not 
resolve the issue, however, because even applying de 
novo review, the tax court’s second ruling was not 
erroneous. 

1. Ordinary and Necessary Business Expenses 
The tax court did not clearly err when it found that 

the contributions by petitioners’ business entities to 
the Plan were not ordinary and necessary business 
expenses.  The record supports the conclusion that the 
contributions were not normal, usual, or “helpful for 
the development of the [taxpayers’] business,” see 
Tellier, 383 U.S. at 689, 86 S.Ct. 1118 (internal 
quotation marks omitted); they were not made in 
furtherance of a profit objective or for any viable 
business purpose, see Green, 507 F.3d at 871.  Rather, 
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the evidence demonstrates that the contributions were 
made solely for the personal benefit of petitioners.  The 
contributions were a mechanism by which petitioners 
could divert company profits, tax-free, to themselves, 
under the guise of cash-laden insurance policies that 
were purportedly for the benefit of the businesses, but 
were actually for petitioners’ personal gain. 

Indeed, the Plan was designed to benefit only 
owners and their families and not the businesses 
generally.  Carpenter, who conceived of the Plan, 
admitted that the Plan was meant to cover only owners 
and their families.  Moreover, he testified that “most of 
the people in the plan are looking for estate planning 
advantages.”  (Carpenter Dep. at 156).  The Plan was 
essentially touted as a way for “Key Executives” to 
avoid paying taxes on business income by diverting it 
into a vehicle in which funds could accumulate tax-free.  
(See Ex. 33–J (Benistar Plan Brochure) (noting that 
“Plan Advantages” included “unlimited deductions,” 
“tax-free” accumulation, and “tax-free distribution at a 
later date”)). 

Evidence pertaining to the individual owners also 
demonstrates that contributions to the plan were for 
their personal benefit, not the benefit of their 
respective business entities.  Dodge, for example, 
enrolled in the Plan so that Curcio and Jelling could 
fund the buy-sell agreement between them.  The 
contributions to the Plan were not made in furtherance 
of a business objective, but rather to relieve Curcio or 
Jelling from having to use personal funds to pay for his 
partner’s share of the business in the event the partner 
died.  See Petersen v. Comm’r, 74 T.C.M. (CCH) 90, 98 
(1997).  Dodge employed approximately 75 other 
people, none of whom were covered under the plan. 
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Smith admitted that he enrolled his company in the 
Plan for the purpose of “retirement planning.” (A 
3125).  None of the other 35–40 employees of Smith 
Construction were covered under the Plan.  In late 
2005, Smith paid approximately $3,000 to acquire 
ownership of his underlying life insurance policy.  At 
the time, the policy had a cash value of over $150,000 
and a net surrender value of over $83,000.  He 
subsequently withdrew $77,300 from the policy and 
took out a $16,000 loan against it.  Therefore, the 
record supports the conclusion that Smith’s 
contributions to the Plan were not business expenses; 
they funded a life insurance policy from which Smith 
himself later realized a significant personal monetary 
benefit. 

Mogelefsky’s company, Discount, deducted a total 
of over $750,000 in Plan contributions for the 2002 and 
2003 tax years.  In 2006, Mogelefsky paid less than 
$45,000 in exchange for ownership of the two 
underlying insurance policies.  Around the time the 
policies were transferred, they had accumulated a total 
cash value of over $560,000 and a total net surrender 
value of over $430,000.  Therefore, the record 
demonstrates that Mogelefsky, like Smith, diverted 
business profits, tax-free, into what eventually became 
a personal asset with a significant cash component. 

To be sure, paying for life insurance for one’s 
employees can be an ordinary and necessary business 
expense if the purpose is to compensate, incentivize, 
and retain key employees.  See Schneider, 63 T.C.M. 
(CCH) 1787, at *11.  But it is neither ordinary nor 
necessary when the insurance policies are purchased as 
investment—or “estate planning” (see Carpenter Dep. 
at 156)—vehicles for the sole benefit of the owners of 
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the company.  See V.R. DeAngelis v. Comm’r, 94 
T.C.M. (CCH) 526, 2007 WL 4257483 at *23 (2007) 
(“While employers are not generally prohibited from 
funding term life insurance for their employees and 
deducting the premiums ... as a business expense ..., 
employees are not allowed to disguise their 
investments in life insurance as deductible ... when 
those investments accumulate cash value for the 
employees personally.”), aff’d, 574 F.3d 789 (2d 
Cir.2009) (per curiam). 

Indeed, this case falls into the latter category. 
Petitioners’ business entities employed scores of other 
individuals, but with the exception of Mogelefsky’s 
stepson, none was offered life insurance coverage 
under the Plan.  Petitioners cannot claim that they 
enrolled in the Plan to incentivize or retain themselves 
as employees, as they were the owners of the 
businesses. 

We do not hold that purchasing a life insurance 
policy with a cash component can never be an ordinary 
and necessary business expense.  Such a determination 
is fact intensive and must be made on a case by case 
basis.  In this case, however, where petitioners could 
withdraw from the Plan at any time and obtain 
personal control over cash-laden policies, and where 
other evidence in the record demonstrates that the 
taxpayers contributed to the Plan solely for their 
personal benefit, the tax court did not clearly err in 
finding that the contributions were not ordinary and 
necessary business expenses. 

Petitioners argue that all contributions to a plan 
satisfying the requirements of § 419A(f)(6) are 
deductible in their entirety, without regard to whether 
those contributions are ordinary and necessary 
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business expenses.  (Pet. Br. at 57; Pet. Reply Br. at 6).  
Petitioners, however, cite no authority for this position 
and it is belied by the statutory scheme.  Section 419(a) 
states that plan contributions “shall not be deductible” 
unless they would otherwise be deductible under 
another section of the Tax Code, such as § 162(a).  
Section 419(b) provides that if a contribution is 
deductible under another section of the Code, such a 
deduction is limited to the fund’s qualified cost for the 
taxable year.  Section 419A(f)(6), upon which 
petitioners rely, only supplies an exemption—if certain 
requirements are met—to § 419(b)’s limit on 
deductibility.  It does not provide that such 
contributions are deductible in the first instance.5 

Thus, the threshold question is whether plan 
contributions are deductible under another section of 
the Code—here, § 162(a).  Because we find no clear 
error in the tax court’s ruling that the plan 
contributions were not deductible under § 162(a)—i.e., 
they were not ordinary and necessary business 
expenses—we do not reach the issue of whether the 
Plan meets the requirements of § 419A(f)(6).6 

                                                 

5 Under petitioners’ reading of the statute, a company enrolled 
in a plan that satisfies the requirements of § 419A(f)(6) could 
contribute and deduct the entire amount of its profits, avoiding its 
entire tax burden.  Obviously, this was not what Congress 
contemplated. 

6 On appeal, petitioners argue that if their entire contributions 
cannot be deducted, they should at least be able to deduct an 
amount equal to the annual “qualified cost” of the welfare benefit 
fund.  See 26 U.S.C. § 419(b), (d).  It does not appear, however, 
that petitioners raised this argument below, and thus we do not 
consider it. 
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2. The Tax Court’s Treatment of Discount’s 
Contributions Was Not Improper 

Discount—on behalf of Mogelefsky—made its first 
contribution to the Plan in early 2003, for which it 
claimed a deduction on its 2002 tax return.  It made a 
second contribution to the Plan in early 2004, for which 
it claimed a deduction on its 2003 tax return.  The 
Commissioner disallowed the 2003 deduction on the 
ground that the second contribution was not an 
ordinary and necessary business expense, creating 
additional pass-through income for Mogelefsky in 2003.  
The Commissioner, however, did not have jurisdiction 
over the 2002 deduction, as the statute of limitations 
had run on the 2002 tax year.  Instead of disallowing 
the 2002 deduction, the Commissioner classified the 
first contribution as “constructive dividend income” or 
“deferred compensation” to Mogelefsky in the 2003 tax 
year.  (A 1317).  The tax court affirmed, finding that 
the first contribution was a constructive distribution. 

Petitioners contend that the manner in which the 
tax court treated Discount’s two contributions was 
inconsistent and resulted in “double taxation.”  (Pet. 
Br. at 78).  Moreover, they argue that the 2003 
“distribution” accrued to Mogelefsky in the 2002 tax 
year, so it should not have been counted as income for 
2003.  (Id. at 75–78). 

Petitioners’ argument is without merit. Mogelefsky 
was not taxed twice on either of the two contributions.  
The tax court treated Discount’s second contribution 
(for which a deduction was claimed in the 2003 tax 
year) like the contributions made by the other 
petitioners’ business entities.  It found that the 
contribution was not an ordinary and necessary 
business expense, disallowed the deduction, and 
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included the amount as taxable pass-through income to 
Mogelefsky.  The record does not reflect that this 
contribution was taxed at any other point. 

The tax court treated Discount’s first contribution 
(for which a deduction was claimed in the 2002 tax 
year) as a “distribution”7 to Mogelefsky, to be taxed 
under 26 U.S.C. §§ 1366–68.  See also 26 U.S.C. 
§ 301(c).8  Because Discount claimed a deduction in the 
2002 tax year for the amount of this contribution—and 
that deduction has not been disallowed—Mogelefsky 
has not been taxed twice on the amount of the 
contribution. 

Petitioners have not pointed to any authority 
prohibiting the Commissioner from recognizing these 
two contributions under separate sections of the Tax 
Code. 

                                                 

7 This Court has affirmed the treatment of welfare benefit plan 
contributions as “distribution[s] of corporate profits” where, as 
here, the contributions were used to purchase life insurance 
policies with large cash components that were accessible to the 
insured.  See DeAngelis, 94 T.C.M. (CCH) 526, at *25. 

8 Under § 1368, a distribution is not included in income if the 
taxpayer has sufficient “basis” in his corporation against which he 
can apply the distribution.  26 U.S.C. § 1368(b)(1).  Under such 
circumstances, his basis is reduced by the amount of the 
distribution, id. § 1367(a)(2)(A), increasing the amount of his tax 
burden when he sells his shares in the corporation.  On the other 
hand, to the extent there is insufficient basis against which the 
distribution may be applied, the distribution is to be treated as a 
gain from the sale of property.  Id. § 1368(b)(2). 

In Mogelefsky’s case, the record did not reflect his basis in 
Discount.  Therefore, the tax court treated the entire distribution 
as being “in excess of basis” and taxed it as gain from the sale or 
exchange of property.  See id. 
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Furthermore, the tax court did not err in finding 
that the distribution accrued to Mogelefsky in 2003—
rather than 2002—because that is when it was 
“unqualifiedly made subject to [his] demands.”  See 26 
C.F.R. § 1.301–1(b).  Indeed, while Discount may have 
committed to making the contribution in 2002, it did 
not actually transfer the money to the Plan until 2003. 
It was only at that point that Mogelefsky could have 
terminated Discount’s participation in the Plan and 
obtained the policy along with its cash component. 

3. Accuracy–Related Penalties 
Finally, we affirm the imposition of accuracy-

related penalties.  Specifically, the tax court did not 
clearly err in finding that petitioners were “negligent” 
and acted in “disregard” of the tax rules and 
regulations. Section 162(a) of the Tax Code is clear: To 
deduct a business expense, that expense must be 
“ordinary and necessary.”  26 U.S.C. § 162(a).  It is also 
clear that neither § 419 nor § 419A provides an 
independent ground for deducting welfare benefit plan 
contributions.  See 26 U.S.C. § 419 (“Contributions paid 
or accrued by an employer to a welfare benefit fund ... 
shall not be deductible under this chapter [unless] they 
would otherwise be deductible....”).  Petitioners’ 
respective decisions to deduct the Plan contributions in 
the face of such clear statutory language could 
reasonably be classified as negligent behavior.9 
                                                 

9 Part of Mogelefsky’s accuracy-related penalty was assessed on 
a constructive-dividend theory, but the tax court did not 
disaggregate that aspect of the deficiency when imposing 
penalties.  Mogelefsky, however, does not provide any argument 
on appeal that he should not have been assessed an accuracy-
related penalty for failing to report Discount’s 2003 contribution 
as a constructive dividend to him.  We therefore do not need to 
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Petitioners argue that they relied in “good faith” on 
the advice of their accountants. Reliance on 
professional advice, however, is not, by itself, an 
absolute defense to negligence.  Freytag v. Comm’r, 89 
T.C. 849, 888–89 (1987).  Indeed, there was little reason 
for petitioners to believe that their accountants were 
authorities on the tax treatment of welfare benefit plan 
contributions or that they had sufficiently researched 
the issue.  The accountants for Curcio, Jelling, and 
Mogelefsky told them that they had solely relied on the 
Edwards & Angell letter. 

Moreover, the record does not reflect that 
petitioners conducted an investigation sufficient to 
avail themselves of a “good faith” defense.  See 26 
C.F.R. § 1.6664–4(c).  Had petitioners reviewed the 
Edwards & Angell letters upon which their 
accountants so heavily relied, they would have learned 
that Edwards & Angell made no guarantees as to the 
deductibility of Plan contributions.  In fact, the letters 
specifically warned that the Commissioner could 
disallow petitioners’ deductions based on a finding that 
the amount of the contributions was not ordinary and 
necessary. 

CONCLUSION 
For the reasons stated above, the decisions of the 

tax court are affirmed. 

                                                                                                    
consider the matter.  See Norton v. Sam’s Club, 145 F.3d 114, 117 
(2d Cir. 1998). 
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UNITED STATES TAX COURT. 
 

Mark CURCIO and Barbara Curcio, et al.,1 
Petitioners 

v. 
COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 
 

Nos. 1768–07, 1769–07, 14822–07, 14917–07. 
May 27, 2010. 

 
T.C. Memo. 2010-115 

 
MEMORANDUM FINDINGS OF FACT AND 

OPINION 
COHEN, Judge. 

The docketed cases, consolidated for the purposes 
of trial, briefing, and opinion, consist of three groups of 
test cases selected to resolve a number of disputes 
regarding companies participating in the Benistar 419 
Plan & Trust (the participating companies).  The 
groups are: (1) Mark Curcio and Ronald Jelling, as the 
equal owners of several car dealerships in the Paramus, 
New Jersey, area, and their wives, Barbara Curcio and 
Lorie Jelling; (2) Samuel Smith, as the owner of S.H. 
Smith Construction, Inc., and his wife, Amy Smith; and 
(3) Stephen Mogelefsky, as the owner of Discount 
Funding Associates, Inc., and his wife, Roberta 
Mogelefsky.  In these consolidated cases, respondent 
                                                 

1 Cases of the following petitioners are consolidated herewith: 
Ronald D. Jelling and Lorie A. Jelling, docket No. 1769–07; Samuel 
H. Smith, Jr., and Amy L. Smith, docket No. 14822–07; Stephen 
Mogelefsky and Roberta Mogelefsky, docket No. 14917–07. 



24a 

determined deficiencies and penalties with respect to 
petitioners’ Federal income taxes as follows: 
 
Mark Curcio and Barbara Curcio (Docket No. 1768–
07) 
 

Year Deficiency 

Accuracy–
Related Penalty 
Sec. 6662(a) 

2001 $79,946 $15,989 
2002  81,568  16,314 
2003  72,098  14,420 
2004  63,519  12,704 

 
Ronald D. Jelling and Lorie A. Jelling (Docket No. 
1769–07) 
 

Year Deficiency 

Accuracy–
Related Penalty 
Sec. 6662(a) 

2001 $79,946 $15,989 
2002  81,568  16,314 
2003  71,018  14,204 
2004  72,100  14,420 

 
Samuel H. Smith, Jr. and Amy L. Smith (Docket No. 
14822–07) 
 
2003 $64,157 $12,831.40 
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Stephen and Roberta Mogelefsky (Docket No. 14917–
07) 
 

Year Deficiency 

Accuracy–Related 
Penalty Sec. 
6662(a) 

2003 $271,204 $54,240.80 
 

The deficiencies are based on respondent’s 
determination that the contributions by the 
participating companies to the Benistar 419 Plan & 
Trust are not currently deductible by the companies as 
ordinary and necessary business expenses under 
section 162(a) or are currently includable by petitioners 
as a corporate distribution.  Respondent accordingly 
either increased the net amount of passthrough income 
that petitioners received from the participating 
companies or directly increased petitioners’ income. 

The issues for decision are, first, whether payments 
to the Benistar 419 Plan & Trust for employee benefits 
are ordinary and necessary business expenses under 
section 162(a), and if so, whether the payments are 
deductible contributions to a multiple-employer 
welfare benefit plan under section 419A(f)(6), and, 
second, whether petitioners are liable for accuracy-
related penalties under section 6662. 

Unless otherwise indicated, all section references 
are to the Internal Revenue Code (Code) in effect for 
the years in issue, and all Rule references are to the 
Tax Court Rules of Practice and Procedure. 

FINDINGS OF FACT 
Some of the facts have been stipulated, and the 

stipulated facts are incorporated in our findings by this 
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reference.  The parties have stipulated that the proper 
venue for an appeal of this decision is the Court of 
Appeals for the Second Circuit.  See sec. 7482(b)(2).  
The relevant facts largely concern petitioners’ 
involvement with the Benistar 419 Plan & Trust. 
Benistar Plan 
Background 

The Benistar 419 Plan & Trust was established in 
December 1997, and was crafted by Daniel Carpenter 
to be a multiple-employer welfare benefit trust under 
section 419A(f)(6) providing preretirement life 
insurance to covered employees. Carpenter is a lawyer 
with experience in tax and employee benefits law.  In 
addition to designing the plan, he also drafted or 
approved all of its subsequent amendments. The trust 
was not intended to be, and has never been, a tax-
exempt trust under section 501. 

The Benistar Plan & Trust was originally based on 
A Professional’s Guide to 419 Plans, a 1997 book by 
Carpenter. Carpenter wrote the book in response to 
many financial advisers’ impression that Carpenter’s 
section 419 plans were too good to be true.  In the book, 
Carpenter discusses the provisions of section 419. 

The Benistar 419 Plan & Trust was first sponsored 
by Benistar Employer Services Trust Corp., and then, 
beginning in 2002, by Benistar 419 Plan Services, Inc. 
(both Benistar Plan Sponsor).  Carpenter is the 
chairman and chief executive officer of Benistar 419 
Plan Services.  Benistar 419 Plan Services contracts 
with Benistar Admin Services, Inc., to administer the 
trust.  We refer to the trust, sponsor, and 
administrator collectively as Benistar Plan. 

Benistar Plan provides preretirement life insurance 
to select employees of companies enrolled in the plan. 
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The enrolled companies contribute money to a trust 
account that funds the benefits, and Benistar Plan 
issues a certificate of coverage to the employer with 
the amount of the death benefit payable by the plan. 
Benistar Plan uses enrolled companies’ contributions to 
acquire one or more life insurance policies covering the 
employees insured by the plan, and it withdraws from 
the trust account as necessary to pay the premiums on 
those policies.  We refer to these insurance policies as 
the underlying insurance policies, because they 
underlie each policy issued by Benistar Plan and, as a 
result, Benistar Plan is fully reinsured.  Enrolled 
companies can choose the number of years that 
contributions to Benistar Plan will be required in order 
to fully pay for the death benefit or benefits. 

Under the plan and trust documents, the Benistar 
Plan trust may pay reasonable expenses incurred in 
the establishment or administration of the plan, 
including attorney’s and accountant’s fees.  In 2006, 
Benistar Plan withdrew 9 percent of the net surrender 
value of the insurance policies as of December 31, 2005, 
to cover the expenses of the trust in responding to 
inquiries from and audits by the Internal Revenue 
Service (IRS). 

At all times during the relevant years at least 10 
different business entities participated in Benistar 
Plan. 
Amendments 

Since Benistar Plan’s inception in December 1997, 
the plan and trust documents outlining the plan terms 
have been amended at least five times.  The plan 
operates as though each amendment to the plan 
documents is retroactive to December 1997, but only 
for current participants.  Amendments to the plan 
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documents made after a former participant has left the 
plan are not applied retroactively to that participant. 

The first amendment was before 2002, and it made 
largely cosmetic changes.  In the second amendment, 
dated January 2, 2002, Benistar Plan changed plan 
sponsors from Benistar Employer Services Trust Corp. 
to Benistar 419 Plan Services, Inc., switched trustees 
from First Union to J.P. Morgan, and merged most of 
its original trust agreement into a plan and trust 
agreement.  It also changed the agreement at section 
5.01 by inserting the additional clause that “In no event 
will the Plan be liable for any death benefit if the 
Insurer shall, for any reason, fail to pay such insurance 
proceeds on the life of the Covered Employee.” 

Two separate amendments were both dated 
January 1, 2003.  The first 2003 amendment was made 
in response to section 1.419A(f)(6)–1, Proposed Income 
Tax Regs., 67 Fed.Reg. 45938 (July 11, 2002).  In an 
attempt to avoid an experience rating under the 
proposed regulations, the agreement required that 
insurance rates under Benistar Plan be those 
determined in section 1.79–3(d)(2), Income Tax Regs., 
using the methodology described under section 7702. 
The amended agreement stated that the plan sponsor 
would apply those provisions “to determine the benefit 
cost for all Employers, which shall be determined 
without regard to the Plan’s cost to acquire individual 
policies of reinsurance on the lives of Covered 
Employees.”  Benistar Plan also removed a provision 
that required the plan sponsor to distribute the 
underlying insurance policies to the covered employees 
of an enrolled employer when that employer leaves 
Benistar Plan.  The second 2003 amendment, although 
dated January 1, 2003, was made sometime in late 2003 
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or early 2004 and removed the clause inserted in 2002 
exculpating the plan from paying death benefits if an 
underlying insurer fails to pay the death benefit. 

The final amendment was dated January 2, 2004.  
The changes made by this amendment included 
expanding the scope of the arbitration clause governing 
the resolution of disputes between Benistar Plan and 
its participants. 
Enrollment 

To enroll employers, Benistar Plan does not directly 
target employers or employees, but rather relies on 
insurance brokers.  To educate insurance brokers, 
Benistar Plan conducts numerous seminars. 

When enrolling, prospective employers or their 
employees, with the aid of their insurance brokers, 
select life insurance policies from a number of major 
life insurance companies.  Employees exercise a large 
degree of control over their underlying insurance 
policy.  In addition to selecting the carrier, prospective 
employers or their employees may select the benefit 
amount, the premium payments, and the type of 
insurance—term, whole, universal, or variable. 

Term life insurance covers the insured only for a 
particular period, and upon expiration of that period, 
terminates without value.  Whole life insurance covers 
an insured for life, during which the insured pays fixed 
premiums, accumulates savings from an invested 
portion of the premiums, and receives a guaranteed 
benefit upon death, to be paid to a named beneficiary. 
Universal life insurance is term life insurance in which 
the premiums are paid from the insured’s earnings 
from a money-market fund.  Variable life insurance is 
life insurance in which the premiums are invested in 
securities and whose death benefits thus depend on the 
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securities’ performance, though there is a minimum 
guaranteed death benefit.  Because whole life 
insurance, universal life insurance, and variable life 
insurance include a savings component in addition to 
the their insurance component, they almost always 
have higher premiums than term life insurance, and 
they accumulate value that may be removed from the 
policy either via a loan from the insurance company 
secured by the policy or a cash withdrawal that reduces 
the savings component of the policy.  However, as the 
owner of the underlying policies, Benistar Plan does 
not permit employers or covered employees to 
withdraw money from their underlying policies 
through either loans or cash withdrawals. 

Benistar Plan places three restrictions on the 
underlying insurance policies that it will purchase. 
First, prospective participants may request policies 
only from life insurance companies that are licensed by 
the State of New York, which Carpenter perceives as 
more reliable.  Second, Benistar Plan requires that any 
dividend paid out by the policy be reinvested in the 
policy as a paid-up addition.  Paid-up additions increase 
the death benefit of the underlying policy, although 
they do not affect the death benefit promised by 
Benistar Plan to the insured employee.  Third, 
prospective participants selecting a variable universal 
life insurance policy must allocate the investment 
portion of the policy to either the insurance guaranteed 
fund or the Standard & Poor’s (S & P) 500 equity index. 
The purpose of this restriction is to ensure that 
participants do not use the underlying insurance policy 
as a means of accumulating assets within Benistar Plan 
through diversified or more risky investments. 
Benistar Plan’s policy was not to allow covered 
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employees to change their allocation once selected and 
to terminate covered employees that use the plan to 
accumulate assets. 

In addition to selecting the policy that would 
underlie the death benefits promised by the plan, 
prospective participants, with their insurance agents, 
have to complete a number of documents, including 
agreement and acknowledgment forms and a certificate 
of corporate resolution authorizing the company to 
enroll in the plan.  One of the forms, a disclosure and 
acknowledgment form, states that 

The undersigned Employer, on its own behalf, 
and on behalf of its Participating Employees, 
hereby acknowledges the following: 

1. In determining whether to adopt the Plan 
and to what extent they would participate, 
they have sought and relied on legal and tax 
advice from their own independent advisors; 

2. The Employer and Participating Employees 
are responsible for the tax consequences 
resulting from adoption and/or participation in 
the Plan; 

3. * * * The Plan Sponsor, Administrator, 
Trustee and Carrier cannot and have not 
guaranteed or promised any particular legal or 
tax consequences from the Employer’s 
adoption or participation in the Plan; 

7. The plan provides for death benefits for 
Participating Employees and cannot be used as 
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a vehicle for deferred compensation or 
retirement income. 

The disclosure and acknowledgment forms signed 
by petitioners vary slightly in wording, but not 
materially. 

Once the employers or their employees fill out the 
paperwork, the completed life insurance applications 
are sent to Benistar Plan.  Benistar Plan checks the 
policy applications to ensure that Benistar Plan 
Sponsor is the owner and that the Benistar 419 Plan & 
Trust is the beneficiary.  Other than those two fields, 
Benistar Plan does not modify the applications.  Once 
the insurance policies are approved by the insurance 
companies, employers are sent an “admin packet”, 
which consists of copies of the signed agreement and 
acknowledgment forms originally submitted with the 
application; certificates of coverage for the covered 
employees; a copy of the corporate resolution; papers 
detailing the benefits of enrollment; a summary plan 
description; and an opinion letter from Edwards & 
Angell, LLP, an independent law firm, claiming that 
the plan qualifies for the advertised tax consequences. 
The benefits of enrollment listed in the admin packet 
include: 

• Virtually Unlimited Deductions for the 
Employer; 

• Contributions can vary from year to year; 
• Benefits can be provided to one or more key 

Executives on a selective basis; 
• No need to provide benefits to rank and file 

employees; 
• Contributions to the BENISTAR 419 Plan are 

not limited by qualified plan rules and will not 
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interfere with pension, profit-sharing or 401(k) 
plans; 

• Funds inside the BENISTAR 419 Plan 
accumulate tax-free; 

• Death proceeds can be received both income and 
estate tax-free by beneficiaries; 

• Program can be arranged for tax-free 
distribution at a later date; 

• Funds in the BENISTAR 419 Plan are secure 
from the hands of creditors. 

By the end of 2003, in an effort to comply with 
section 1.419A(f)(6)–1, Income Tax Regs., Carpenter 
updated this list to forbid distributions of Benistar 
Plan’s underlying insurance policies. 

There were a number of Edwards & Angell 
opinions issued to Benistar Plan. The firm issued 
Benistar Plan opinion letters in December 1998, 
November 2001, and October 2003.  In addition, 
Edwards & Angell issued Benistar Plan a letter in 
December 2003 stating that Benistar Plan is not a tax 
shelter as described in section 6111, or a potentially 
abusive tax shelter or listed transaction as described in 
section 301.6112–1(b)(2), Proced. & Admin. Regs. 
Contributions 

Once the employer is properly enrolled, it makes 
contributions to Benistar Plan in accordance with 
notices sent by the plan.  The notices, addressed to the 
employer, list the underlying insurance policy owned 
by Benistar Plan and the amounts due to keep the 
particular underlying policy active.  If an employer is 
more than 30 days late in making contributions, the 
employer may be terminated from the plan. 
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In addition, the notices of contribution state that 
“you may contribute additional amounts to the 
Benistar 419 Plan.  If you choose to do so please contact 
your broker: [broker’s name].”  If additional amounts 
are contributed to Benistar Plan, those amounts 
remain in the trust account and are not used to make 
additional payments on the underlying insurance 
policy. Benistar Plan keeps track of the contribution on 
internal spreadsheets, and assuming the plan has 
enough assets to cover current liabilities, the 
contribution is used only for the policy to which it is 
allocated.  All contributions are deposited in one trust 
account, and those amounts, plus the values of the 
policies owned by Benistar Plan, are available to satisfy 
any claim on the trust.  In addition, as mentioned 
earlier, the trust may pay reasonable expenses 
incurred in the establishment and administration of the 
plan, including attorney’s fees and accountant’s fees. 

Originally, the enrolled employer and its insurance 
agent would determine the amount of any additional 
contributions to make to Benistar Plan.  Starting in 
2000, Benistar Plan required that the contributions be 
sufficient to fully fund the underlying insurance policy 
in a maximum of five annual contributions. 

In 2002, Benistar Plan began to encourage new 
employers to fund their employees’ participation in the 
plan through one large lump-sum contribution.  In 
2003, lump-sum funding became mandatory.  The 
primary reason, according to Carpenter, was to make 
sure Benistar Plan was not experience rated, in 
violation of section 419A(f)(6). An additional reason 
listed in some Benistar Plan enrollment documents was 
“to insure against the lack of deductibility of future 
contributions to the plan, a potential downturn in the 
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economy or any other unforeseen financial 
circumstance.”  To determine the total amount 
necessary to contribute, Benistar Plan developed the 
Benistar 419 Funding Calculator, which calculates the 
cost of life insurance by using the rate table in section 
1.79–3(d)(2), Income Tax Regs. Benistar Plan would 
take the present value, discounted assuming a 6—
percent annual interest rate, of each year’s cost of life 
insurance from the age of the insured until 90—even 
though Benistar Plan provides only preretirement 
death benefits. This amount was charged regardless of 
the insured employee’s gender or health. 
Termination 

Short of dying, there are three ways a covered 
employee may leave Benistar Plan.  First, the 
employee may stop working for the enrolled employer.  
Second, the enrolled employer may choose to leave 
Benistar Plan or may be terminated involuntarily. 
Third, Benistar Plan may terminate or discontinue the 
plan. 

If an employee stops working for an enrolled 
employer, according to the terms of the plan and trust 
agreement the employee has 30 days to purchase the 
underlying policy from Benistar Plan at a value 
determined by Benistar Plan Sponsor.  If the employee 
does not purchase the policy, the trustee of Benistar 
Plan may surrender the policy to the insurance 
company and add the proceeds to the trust account. 
Originally the employer could also request that the 
policy be transferred to another welfare benefit trust, 
but that clause was removed in the first 2003 
amendment to the plan and trust agreement. 

Employers could terminate their participation in 
the plan at any time by sending a letter of termination 
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on company letterhead to Benistar Plan and paying a 
$500 termination fee.  Under the plan’s original terms, 
if an enrolled employer left Benistar Plan voluntarily, 
the plan could, assuming the liabilities of the plan were 
currently met, distribute the underlying policies to the 
insured employees at no cost.  These terms were 
changed by the first 2003 amendment to the plan and 
trust agreement.  From mid–2002 to mid–2005, it was 
Benistar Plan’s general practice to distribute the 
policies to the insured employees for the price per 
policy of 10 percent of the net surrender value of that 
policy.  The net surrender value was calculated as of 
December 31 of the previous year, and premium 
payments that were made during the year of the 
distribution were not included.  If the policy had no net 
surrender value, Benistar Plan charged $1,000 for the 
distribution. 

After mid–2005, Benistar Plan began to charge 
covered employees the fair market value of the 
underlying policy, as defined in Rev. Proc.2005–25, 
2005–1 C.B. 962.  However, Benistar Plan does not 
receive the fair market value of the policy up front. It 
permits the insured employee to borrow the cost of the 
purchase, providing as collateral the insurance policy 
itself by signing a collateral assignment agreement. 
The collateral assignment agreement provides: 

2. The [Benistar 419] Trust’s interest in the 
Policy shall be limited to: 

(a) The right to be repaid its cumulative 
loans plus interest paid or, if less, the net 
cash surrender value of the Policy, in the 
event the Policy is totally surrendered or 
cancelled by the Participant; 



37a 

(b) The right to be repaid its cumulative 
loans plus outstanding interest, in the 
event of the death of the Insured; 

(b) The right to be repaid its cumulative 
loans plus outstanding interest, or, if less, 
the net cash surrender value of the 
Policy, or to receive ownership of the 
Policy, in the event of termination of the 
Agreement; 

(d) An amount not to exceed $300,000 if 
less than the amount listed above. 

3. The Participant shall retain all incidents of 
ownership in the Policy, including, but not 
limited to, the sole and exclusive rights to: 
borrow against the Policy; make withdrawals 
from the Policy; assign ownership interest in 
the Policy; change the beneficiary of the 
Policy; exercise settlement options; and, 
surrender or cancel the Policy (in whole or in 
part).  All of these incidents of ownership 
shall be exercisable by the Participant 
unilaterally and without the consent of any 
other person. 

As a surrogate for 3 years of interest, Benistar Plan 
charges the insured employee 10 percent of the net 
surrender value, which must be prepaid at the time the 
insured employee requests to withdraw the underlying 
policy. 

An employer may also be terminated from Benistar 
Plan involuntarily if it fails to contribute the amount 
previously billed by the plan.  In this case, Benistar 
Plan may surrender the policy to the insurance carrier 
and add the proceeds to the trust. 
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If Benistar Plan terminates, the underlying policy 
may be distributed to either the covered employee or 
to a trust for that employee’s benefit at the discretion 
of Benistar Plan Sponsor. 

Aside from termination, an enrolled employer or its 
covered employee may not withdraw contributions 
made to Benistar Plan.  Benistar Plan allows potential 
enrolled employers who prepaid contributions to 
request a refund if they later decide not to participate 
in the plan, but this is viewed by the plan as an 
annulment of the transaction, rather than a forbidden 
distribution. 
Mark and Barbara Curcio and Ronald and Lorie 
Jelling 

Petitioners Mark and Barbara Curcio and Ronald 
and Lorie Jelling resided in New Jersey at the time 
they filed their petitions.  Mark Curcio (Curcio) has a 
bachelor’s degree in accounting. Curcio was born in 
1955, and Ronald Jelling (Jelling) was born in 1957. 

Curcio and Jelling are business partners owning 
and operating car dealerships, and neither has any 
plans to retire.  They have always split ownership of 
their car dealerships 50–50. Their first dealership was 
Chrysler of Paramus, founded about 1990.  About 1994, 
they founded Grand Dodge of Englewood, and in about 
1995 they founded Dodge of Paramus.  In about 2002, 
they founded Westwood Chrysler Jeep, and they hold 
it through an entity treated as a partnership for tax 
purposes, JELMAC, LLC. Collectively, we refer to 
these equally owned entities as the car dealerships. 

Dodge of Paramus enrolled in Benistar Plan in 
December 2001, and it elected to provide life insurance 
benefits through the Benistar Plan to Curcio and 
Jelling as employees.  It did not provide benefits 
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through Benistar Plan to any of the other 
approximately 75 full-time employees.  None of the 
approximately 220 employees employed by the other 
car dealerships (other than Curcio and Jelling 
themselves) received benefits through Benistar Plan. 

One of the purposes of enrolling in Benistar Plan 
was to fund a buy-sell purchase agreement between 
Curcio and Jelling.  The buy-sell agreement stipulated 
that should one partner die, the other partner would 
buy, and the deceased partner’s estate would sell, the 
deceased partner’s stake in the car dealerships for a 
previously agreed-upon value, which was set at $6 
million.  By naming each other as beneficiaries of the 
Benistar Plan policy, Curcio and Jelling ensured that 
each had sufficient liquidity to purchase the other’s 
stake for the agreed-upon price. Although Dodge of 
Paramus enrolled in Benistar Plan in 2001, the buy-sell 
agreement was not executed until March 2003.  Curcio 
and Jelling both believed that the buy-sell agreement 
and the Benistar enrollment occurred within about a 
year’s time. 

Before enrolling in Benistar Plan, Curcio and 
Jelling consulted Stuart Raskin, the accountant for 
Dodge of Paramus.  Neither Raskin nor anyone in his 
firm is an expert, or appears to be an expert, in welfare 
benefit plans. Raskin reviewed the Edwards & Angell 
opinion letter and advised Curcio and Jelling that, 
solely on the basis of the opinion letter, Dodge of 
Paramus could claim deductions for contributions to 
Benistar Plan. 

Consistent with the procedures for enrolling in 
Benistar Plan, Curcio and Jelling met with their 
respective insurance agents to select life insurance 
policies from third-party insurers to be purchased as 
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investments by Benistar Plan.  The policies they 
selected both carried death benefits of approximately 
$9 million, which would underlie a total death benefit 
payable by Benistar Plan of $9 million each even 
though, as of the 2003 version of the buy-sell 
agreement, the most Curcio or Jelling would be forced 
to pay for the other’s interest was $6 million.  Curcio 
and Jelling also contemplated having to make 
contributions for 10 years, after which they would 
receive life insurance coverage but would no longer 
have to contribute. 

Curcio’s insurance agent was Robert Iandoli. 
Iandoli met Curcio around 1998, when he sold Curcio 
life insurance and some securities and assisted Curcio 
with basic investment and estate planning.  Curcio was 
not particularly knowledgeable regarding life insurance 
and relied at the time on Iandoli’s expert advice.  
Curcio and Iandoli selected an Ensemble III flexible 
premium variable life policy from Jefferson Pilot 
Financial.  The policy paid a death benefit of $9 million. 
Curcio chose to have the accumulation value of the life 
insurance policy invested in the S & P 500 equity index. 

Because of a certain health condition, Curcio’s 
underlying insurance policy was rated, which means 
the premiums were more expensive.  Iandoli estimated 
that $200,000 annually would be sufficient to cover the 
premium payments for the selected policy, and 
therefore elected to make $200,000 contributions 
annually to Benistar Plan. 

In 2004, Iandoli, on his own initiative but with 
Curcio’s knowledge, was successful in having the rating 
removed from the policy, thereby reducing the cost of 
the underlying insurance on Curcio; but Jefferson Pilot 
required that the death benefit be raised to $9.1 
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million.  The underlying policy’s annual premium and 
the death benefit from the Benistar Plan policy 
remained the same. 

Jelling’s insurance agent was Alan Solomon, whom 
he had known at the time for over 30 years. Jelling was 
not particularly knowledgeable about insurance and 
relied on Solomon’s advice.  Jelling and Solomon 
selected two life insurance policies from Security 
Mutual Life Insurance Co.—the first, a flexible 
premium whole life with adjusted amounts policy, and 
the second, a flexible premium universal life policy.  
The two policies were structured so that Jelling’s 
contributions to Benistar Plan would be the same as 
Curcio’s, $200,000 annually, and the death benefit 
would be $9 million. Solomon thought that the two 
policies would provide the optimum mixture of 
insurance for Jelling because “A whole life policy gives 
you very good values, gives you a contract that has 
stringent parameters, where a universal life is much 
more flexible,” because with a universal life insurance 
policy the term component of the insurance comes from 
a savings account, and as long as the savings account 
has enough funds to cover the term premium, the 
coverage will not lapse. The policies carried a combined 
death benefit of $9,000,836. 

Once the underlying life insurance policies were 
selected, Iandoli and Solomon filled out the necessary 
paperwork, leaving the beneficiary and owner fields 
blank.  The forms were then sent to Benistar Plan to 
fill in the remaining information and forward to the 
insurance companies to apply for the policy. 

Dodge of Paramus paid Benistar Plan a total of 
$400,000 in both 2001 and 2002.  On its Forms 1120S, 
U.S. Income Tax Return for an S Corporation, Dodge 
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of Paramus claimed a deduction for the $400,000 
payment for both 2001 and 2002. In 2003, JELMAC 
paid Benistar Plan the $400,000 and claimed a 
deduction for the payment on its Form 1065, U.S. 
Return of Partnership Income.  In 2004, Chrysler 
Plymouth of Paramus paid Benistar Plan the $400,000 
and claimed a deduction for the payment on its Form 
1120S. 

On October 25, 2006, the IRS sent the Curcios and 
the Jellings notices of deficiency, determining 
deficiencies in their 2001–2004 Federal income taxes, as 
well as accuracy-related penalties under section 6662(a) 
for each of those years.  The deficiencies stemmed from 
additional passthrough income split between the 
Curcios and the Jellings from the car dealerships as a 
result of the disallowance of the dealerships’ deductions 
of contributions to Benistar Plan. 
Samuel and Amy Smith 

Petitioners Samuel and Amy Smith resided in 
Virginia at the time they filed their petition. Samuel 
Smith (Smith) was born in 1963. 

In 1998, Smith started SH Smith Construction, Inc., 
after having run the painting division of his father’s 
company for 4 years.  On June 11, 2002, SH Smith 
Construction adopted a certificate of resolution 
electing to enroll in Benistar Plan.  At the time, SH 
Smith Construction had 35 to 40 employees, but it 
chose to insure only Smith’s life through the plan. 
Smith, with his financial adviser Richard Emery, 
selected a flexible-premium variable life insurance 
policy from ING Group with a death benefit of $5 
million and annual premium payments of $54,000 to be 
purchased by Benistar Plan.  On the insurance 
application, Smith indicated that the purpose of the 
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insurance was retirement planning.  The policy was 
sent to Benistar Plan, and upon approval from ING 
Group, Benistar Plan issued a certificate of coverage 
dated July 15, 2003, insuring Smith with a death benefit 
of $5 million. 

SH Smith Construction deducted $177,966 on its 
Form 1120S for 2003 under “Employee benefit 
programs”.  Of that sum, $750 was an administrative 
fee paid to Benistar Plan, and $54,000 was contributed 
to Benistar Plan.  Benistar Plan paid the premium on 
the ING Group policy when the policy was issued in 
late 2002 and paid premiums again in late 2003 and 
early 2005.  When the policy was issued, its 
accumulation value, as listed on the insurance policy 
statement, was invested in the Janus Aspen Balanced 
fund. Sometime between July and September 2003, the 
accumulation value of the policy was shifted from the 
Janus Aspen Balanced fund to the Alger American 
Leverage All Capital fund.  Between July and 
September 2005, the accumulation value of the policy 
was shifted from the Alger American Leverage All 
Capital fund and distributed among five other funds, 
referred to on the policy statement as AIM VI 
Utilities, ING Inv. VanKmpn Real Estate, ING INV 
Evergreen Omega, ING INV MFS Utilities, and ING 
PRT AC Small Cap. 

On September 27, 2005, SH Smith Construction 
notified Benistar Plan that it intended to terminate its 
participation in the plan and requested that Smith be 
allowed to purchase his policy.  On October 21, 2005, 
the necessary paperwork, including a general release 
form and a plan termination and policy transfer release 
form, was executed.  To receive the underlying policy, 
Smith paid the termination fee of $500 plus 10 percent 
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of the net surrender value of the policy.  He also signed 
a collateral assignment agreement. To calculate the 10–
percent fee, Benistar Plan used the net surrender value 
of the policy as of December 31, 2004, which was 
$29,704.77, instead of the net surrender value at the 
time, which was, according to the quarterly statement 
ending September 30, 2005, $83,158.85. 

On November 8, 2005, Benistar Plan and Smith 
executed a transfer of ownership form, transferring 
ownership of the underlying policy from Benistar Plan 
to Smith. Smith did not receive a loan repayment 
schedule, and he could identify no additional payments 
to Benistar in connection with the collateral 
assignment agreement or ownership of the policy.  On 
April 17, 2006, Smith requested a partial withdrawal of 
$77,300 from his policy.  On January 9, 2007, Smith 
requested a policy loan of $16,000 from his policy. 

On March 27, 2007, the IRS sent the Smiths a notice 
of deficiency determining a deficiency in their 2003 
Federal income tax as well as an accuracy-related 
penalty under section 6662(a).  The deficiency stemmed 
from additional passthrough income to the Smiths from 
SH Smith Construction, resulting from the 
disallowance of the company’s $177,966 employee-
benefit deduction.  Respondent now concedes that only 
$54,750, the amount contributed to Benistar Plan plus 
the administrative fee, should have been disallowed. 
Stephen and Roberta Mogelefsky 

Petitioners Stephen and Roberta Mogelefsky 
resided in New York at the time they filed their 
petition. Stephen Mogelefsky (Mogelefsky) has an 
associate’s degree in real estate and finance. 
Mogelefsky was born in 1940. 
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Mogelefsky has been the president and owner of 
Discount Funding Associates, Inc., an S corporation, 
continuously since 1979. The company, at various 
times, had between 2 and 20 employees.  On December 
20, 2002, Discount Funding Associates adopted a 
certificate of resolution electing to enroll in Benistar 
Plan. It elected to provide life insurance benefits 
through Benistar Plan to Mogelefsky and his stepson, a 
manager at the company. 

Before enrolling in Benistar Plan, Mogelefsky 
consulted his accountant, Philip Dedora, who is also the 
accountant for Discount Funding Associates.  Dedora 
did not conduct research with respect to Benistar Plan. 
Dedora had no particular expertise in welfare benefit 
plans, nor did he tell Mogelefsky that he had such 
expertise.  He relied on the opinion of Edwards & 
Angell in advising Mogelefsky that Discount Funding 
Associates could claim a deduction for contributions to 
Benistar Plan.  Mogelefsky was aware that Dedora was 
basing his advice on the Edwards & Angell opinion 
letter. 

Mogelefsky, with the help of his insurance agent, 
Gary Frisina, selected policies from John Hancock Life 
Insurance Co. to be purchased by Benistar Plan.  To 
cover himself, Mogelefsky selected a flexible premium 
adjustable life insurance policy—a universal life 
insurance policy—with a death benefit of $1.35 million 
(Mogelefsky’s first policy).  To cover his stepson, 
Mogelefsky selected a flexible premium universal life 
insurance policy.  Benistar Plan issued a certificate of 
coverage dated September 18, 2003, insuring 
Mogelefsky with a death benefit of $1.35 million, 
insuring his stepson with a death benefit of $350,000, 
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and listing the enrolled employer as Discount Funding 
Associates. 

On December 16, 2003, Discount Funding 
Associates adopted a certificate of resolution electing 
to further participate in Benistar Plan.  It elected to 
provide additional life insurance benefits to 
Mogelefsky.  Mogelefsky selected a second flexible 
premium universal life insurance policy from John 
Hancock Life Insurance Co. with a death benefit of 
$1.02 million (Mogelefsky’s second policy).  Benistar 
Plan issued a certificate of coverage dated December 
28, 2004, insuring Mogelefsky with a death benefit of 
$1.35 million and insuring his stepson with a death 
benefit of $350,000—the same death benefits as 
outlined in the certificate of coverage issued in 2003. 
The 2004 certificate listed the enrolled employer as 
Oldfield Management Corp, another S corporation 
owned by Mogelefsky. 

Discount Funding Associates deducted $398,597 on 
its 2002 Form 1120S corresponding to a contribution to 
Benistar Plan made in early 2003. Discount Funding 
Associates also deducted $354,821 on its 2003 Form 
1120S corresponding to a contribution to Benistar Plan 
made in early 2004. Discount Funding Associates’ 2003 
Form 1120S reported that the company had no 
accumulated earnings and profits at the close of 2003. 

Between March 8 and 16, 2006, Mogelefsky and his 
stepson completed the documents to withdraw from 
Benistar Plan.  The paperwork included a general 
release form and a plan termination and policy transfer 
release form.  To receive the underlying insurance 
policies, Mogelefsky paid 10 percent of the net 
surrender value of the policies.  He also signed a 
collateral assignment agreement, which listed the 
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employer as Oldfield Management Group.  To calculate 
the 10–percent fee on Mogelefsky’s first policy, 
Benistar Plan used $285,773.41 as the net surrender 
value.  As of December 22, 2005, the account value was 
$313,745.43 and the cash surrender charge was 
$28,330.62, yielding a net surrender value of 
$285,414.81.  There were no further premium 
contributions made to the policy. To calculate the 10–
percent fee on Mogelefsky’s second policy, Benistar 
Plan used $146,328.15 as the net surrender value. As of 
December 16, 2005, the account value listed on the 
insurance policy statement was $166,798 and the 
surrender charge was $20,803.71, yielding a net 
surrender value of $145,994.38. As of March 16, 2006, 
the account value was $255,089.19. As of December 16, 
2006, the surrender charge was $19,647.95. 

Between March 8 and 16, Benistar Plan and 
Mogelefsky executed a transfer of ownership form, 
transferring ownership of the underlying policies from 
Benistar Plan to Mogelefsky. Mogelefsky did not think 
that he had borrowed money from Benistar Plan and 
could not recall signing any loan agreements promising 
to repay Benistar Plan by a particular time. 

On June 25, 2007, the IRS sent the Mogelefskys a 
notice of deficiency determining a deficiency in their 
2003 Federal income tax as well as an accuracy-related 
penalty under section 6662(a).  The deficiency stemmed 
from: (1) Additional income of $398,597 related to 
Discount Funding Associates’ contribution to Benistar 
Plan made in 2003 but deducted in 2002, and (2) 
additional passthrough income of $354,821 from 
Discount Funding Associates, resulting from the 
disallowance of the company’s deduction of the 2004 
contribution. 
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OPINION 
Section 419(a) provides that an employer’s 

contributions to a welfare benefit fund are deductible, 
but only if they are otherwise deductible under chapter 
1 of the Code.  The deductibility of an employer’s 
contributions to a welfare benefit fund is further 
limited by section 419(b) to the fund’s qualified cost for 
the taxable year.  Section 419A(f)(6) provides that 
contributions paid by an employer to a multiple-
employer welfare benefit fund are not subject to the 
deduction limitation of section 419(b). 

Petitioners argue that (1) contributions to Benistar 
Plan are ordinary and necessary business expenses 
deductible under section 162(a) (which is in chapter 1 of 
the Code) and (2) Benistar Plan is a multiple-employer 
welfare benefit plan under section 419A(f)(6), so that 
the deduction limits of section 419(b) are not applicable. 

We first consider whether the contributions made 
by the participating companies are ordinary and 
necessary business expenses deductible under section 
162(a).  We conclude that the contributions are not 
ordinary and necessary business expenses deductible 
under section 162(a).  Our decision turns on our factual 
findings regarding the mechanics of Benistar Plan and 
our conclusion that petitioners had the right to receive 
the value reflected in the underlying insurance policies 
purchased by Benistar Plan. Petitioners used Benistar 
Plan to funnel pretax business profits into cash-laden 
life insurance policies over which they retained 
effective control.  As a result, contributions to Benistar 
Plan are more properly viewed as constructive 
dividends to petitioners and are not ordinary and 
necessary business expenses under section 162(a). 
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We acknowledge that the evidence at trial and the 
arguments in the briefs in large part deal with 
Carpenter’s attempts to fashion the Benistar Plan to 
qualify as a welfare benefit plan under section 419. 
Carpenter was trained as a tax lawyer and studied the 
evolving regulations issued or proposed under section 
419 and the developing caselaw and amended the plan 
in attempts to secure deductions for the premiums paid 
by petitioners.  He published a book in an attempt to 
explain the provisions of section 419 to insurance 
brokers.  The parties presented expert testimony and 
opinions about the nature of Benistar Plan and the 
underlying policies. Petitioners’ expert, however, 
relied solely on representations by Carpenter, some of 
which were contradicted by the evidence at trial. 
Under the circumstances of these cases, exploration of 
the intricacies of section 419 would not be productive 
and might be misleading as applied to future cases 
where the benefits provided did not so clearly exceed 
ordinary and necessary expenses deductible under 
section 162.  Because we do not interpret section 
419A(f)(6), we do not address petitioners’ contention 
that section 1.419A(f)(6)–1, Income Tax Regs., is 
invalid. 
Retroactive Amendments to Benistar Plan 

As a preliminary matter, we note that under the 
annual accounting system of Federal income taxation, 
the amount of income tax payable for a taxable year is 
generally determined on the basis of those events 
happening or circumstances present during that tax 
year.  See Hubert Enters., Inc. v. Commissioner, T.C. 
Memo. 2008–46. In these cases, our decision remains 
the same regardless of whether we consider only the 
facts and circumstances of the particular year in issue 
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or give effect to the retroactive amendments in 
Benistar Plan’s plan and trust agreement and consider 
only the final amended plan and trust document. 
Burden of Proof 

Section 7491(a)(1) provides that 

If, in any court proceeding, a taxpayer 
introduces credible evidence with respect to any 
factual issue relevant to ascertaining the liability 
of the taxpayer for any tax imposed by subtitle 
A or B, the Secretary shall have the burden of 
proof with respect to such issue. 

Petitioners allege that they have satisfied all the 
prerequisites to the application of section 7491 and, 
therefore, respondent bears the burden of proof under 
section 7491(a) with regard to each of the factual 
issues.  Petitioners argue that these cases are similar 
to McWhorter v. Commissioner, T.C. Memo.2008–263, 
and Forste v. Commissioner, T.C. Memo.2003–103, 
where the burden of proof was shifted to the 
Commissioner under section 7491. 

Respondent argues that petitioners failed to satisfy 
the requirements of section 7491(a) because they failed 
to identify each issue for which they are seeking to 
shift the burden of proof and they have not introduced 
credible evidence.  The statute requires petitioners to 
introduce credible evidence with respect to each issue 
for which they seek to shift the burden of proof. See 
sec. 7491(a); Blodgett v. Commissioner, 394 F.3d 1030, 
1037 (8th Cir.2005) ( “At a minimum, a taxpayer must 
produce credible evidence as to each material factual 
assertion necessary to support a claimed deduction 
before the burden shifts to the I.R.S.”), affg. T.C. 
Memo.2003–212.  The cases petitioners cite support this 
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proposition.  In McWhorter v. Commissioner, supra, 
the burden of proof was shifted to the Commissioner 
only on the factual issue of whether McWhorter was an 
independent contractor or an employee.  In Forste v. 
Commissioner, supra, the Court considered whether 
the taxpayer had introduced credible evidence on an 
issue-by-issue basis. 

Regardless, the burden of proof is determinative 
only when there is an evidentiary tie. See Estate of 
Black v. Commissioner, 133 T.C. ––––, –––– (2009) (slip 
op. at 30); Knudsen v. Commissioner, 131 T.C. 185, 189 
(2008).  Where there is an evidentiary tie in these 
cases, we consider whether petitioners have introduced 
credible evidence on that particular issue in order to 
shift the burden of proof.  However, most of the issues 
in these cases may be decided on the preponderance of 
the evidence. 
Ordinary and Necessary Business Expenses 

Section 162(a) provides that “There shall be allowed 
as a deduction all the ordinary and necessary expenses 
paid or incurred during the taxable year in carrying on 
any trade or business”.  An expense is a deductible 
business expense if it (1) was paid or incurred during 
the taxable year; (2) was for carrying on any trade or 
business; (3) was an expense; (4) was a necessary 
expense; and (5) was an ordinary expense. See 
Commissioner v. Lincoln Sav. & Loan Association, 
403 U.S. 345, 352 (1971); FMR Corp. & Subs. v. 
Commissioner, 110 T.C. 402, 414 (1998).  Determining 
whether an expenditure satisfies each of these 
requirements involves a question of fact. 
Commissioner v. Heininger, 320 U.S. 467, 475 (1943). 

Petitioners argue in their brief that 
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It is hard to imagine a more natural and 
legitimate business deduction than the ‘ordinary 
and necessary’ contribution made to a welfare 
benefit plan by a company to purchase life 
insurance or other benefits for the benefit of a 
key employee who may be a shareholder or 
owner of the business and his/her family. 

They miss the point. Purchasing life insurance for 
the benefit of an employee is, in many circumstances, 
an ordinary and necessary business expense deductible 
under section 162(a).  See Neonatology Associates, 
P.A. v. Commissioner, 115 T.C. 43, 88 (2000) (holding 
that Neonatology could deduct as ordinary and 
necessary business expenses under section 162 
contributions that funded current year term life 
insurance), affd. 299 F.3d 221 (3d Cir.2002) (2000).  
Petitioners, however, have not presented relevant 
evidence of the cost of the term life insurance 
component of the insurance purchased through 
Benistar Plan. 

The record does not allow us to determine 
petitioners’ annual term life insurance cost.  See V.R. 
DeAngelis M.D.P.C. v. Commissioner, T.C. 
Memo.2007–360, affd. per curiam 574 F.3d 789 (2d 
Cir.2009), cert. denied No. 09–895 (U.S., Mar. 22, 2010); 
see also Neonatology Associates, P.A. v. 
Commissioner, supra at 62 n. 18.  As a rough estimate, 
however, we consider table I in section 1.79–3, Income 
Tax Regs., pertaining to group term life insurance, 
since Benistar Plan used this table to construct the 
Benistar 419 Funding Calculator. Calculating the cost 
of annual term life insurance with petitioners’ death 
benefits and accounting for petitioners’ ages yields a 
cost of less than 15 percent of the Benistar Plan 
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contribution for Smith and less than 5 percent of the 
Benistar Plan contribution for the remaining 
petitioners.  We recognize that while the term rates in 
table I consider only age, many insurance companies 
consider additional factors such as health and gender in 
determining the annual term cost of insuring a 
particular person and these factors may raise the price 
of term life insurance. Nonetheless, these estimates are 
sufficient to show that the Benistar Plan contributions 
were far in excess of the annual cost of term life 
insurance coverage. 

Petitioners argue that the contributions are not 
excessive because, according to rates published by the 
Government, it would cost over $3 million to purchase 
$1 million in life insurance coverage to age 90 and the 
contributions to Benistar Plan total significantly less. 
Petitioners confuse the total cost of term life insurance 
over a set number of years with the annual cost.  The 
relevant consideration is the amounts of contributions 
to Benistar Plan in excess of the amounts necessary to 
fund annual term life insurance.  We must consider 
why petitioners would pay such excess amounts and 
whether those contributions were ordinary and 
necessary business expenses or payments to 
petitioners personally. 

Petitioners cite three cases in support of their 
argument.  In the first case, Frahm v. Commissioner, 
T.C. Memo.2007–351, we found that an employer may 
deduct the current cost of health insurance premiums 
paid to cover an employee’s spouse.  The Commissioner 
conceded the deductibility of life insurance payments, 
and the issue never came before this Court.  In 
Schneider v. Commissioner, T.C. Memo.1992–24, “The 
contributions which petitioner made in each of the 
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subject years were computed by an independent 
actuary in an amount necessary to fund the plan for 
that year”, which contrasts with these cases, where 
petitioners contributed amounts greater than required 
to provide them with term life insurance for the year. 
In Moser v. Commissioner, T.C. Memo.1989–142, affd. 
914 F.2d 1040 (8th Cir.1990), although we indicated 
that section 162 did not require contributions to a 
voluntary employees’ beneficiary association (VEBA) 
be based on actuarial calculations, we did not consider 
whether contributions in excess of those required to 
cover the current cost might be construed as a 
distribution to the taxpayer personally.  Personal 
benefits to the taxpayers are of particular concern 
here, where the participating companies made 
contributions exclusively on behalf of their owners that 
were distributable to the owners at no or low cost. 

Petitioners also rely upon Rev. Rul. 69–478, 1969–2 
C.B. 29, which is materially distinguishable. Petitioners 
may retrieve their underlying insurance policies from 
Benistar Plan at no or low cost.  The revenue ruling 
gives no indication that the employees could retrieve 
their underlying insurance policies from the group 
employee benefit trust.  Thus, as in Moser v. 
Commissioner, supra, the revenue ruling does not 
consider whether contributions in excess of those 
required to cover the current cost might be construed 
as a distribution to the taxpayer personally and 
therefore not be ordinary and necessary business 
expenses under section 162(a). 

We found that contributions to plans similar to 
Benistar Plan were not deductible under section 162(a) 
in two previous cases: Neonatology Associates, P.A. v. 
Commissioner, supra, and V.R. DeAngelis M.D.P.C. v. 
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Commissioner, supra. In Neonatology, Neonatology 
Associates deducted contributions to a VEBA to 
provide life insurance for its employees.  The VEBA 
invested the contributions in life insurance that could 
be distributed to a covered employee when that 
employee was no longer eligible for benefits from the 
VEBA. Neonatology substantially overpaid the VEBA 
for term life insurance, and the Court found “incredible 
petitioners’ assertion that the employee/owners of 
Neonatology * * * would have caused their respective 
corporations to overpay substantially for term life 
insurance with no promise or expectation of receiving 
the excess contributions back.” Neonatology 
Associates, P.A. v. Commissioner, 115 T.C. at 89. 
Because in that case the plan participants could, and 
did, retrieve their policies from the plan, the Court 
concluded that “the purpose and operation of the 
Neonatology Plan * * * was to serve as a tax-free 
savings device for the owner/employees and not, as 
asserted by petitioners, to provide solely term life 
insurance to the covered employees.”  Id. at 92.  The 
extra contributions above the cost of term life 
insurance were essentially distributions to the 
shareholders of Neonatology Associates and not 
ordinary and necessary business expenses deductible 
under section 162(a). 

The Court decided similarly in V.R. DeAngelis 
M.D.P.C. v. Commissioner, T.C. Memo.2007–360, 
where a partnership named VRD/RTD enrolled in 
what purported to be a multiple-employer welfare 
benefit plan.  The plan was supposed to provide eligible 
employees with severance benefits and, if elected, life 
insurance.  For each year, the partnership deducted 
the full amount of its contributions to the plan in that 
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year as an ordinary and necessary business expense 
under section 162(a), and the plan invested the 
contributions in whole life insurance policies.  The 
Court found that 

The insurance premiums at hand pertained to 
the participating doctors’ personal investments 
in whole life insurance policies that primarily 
accumulated cash value for those doctors 
personally. VRD/RTD’s contributions to the 
STEP [Severance Trust Executive Program 
Multiple Employer Supplemental Benefit Plan 
and Trust] plan were used to pay the initial 
year’s cost of providing life insurance for each 
participating doctor and to create an investment 
fund for the insured within his whole life 
insurance policy * * *.  As to each investment 
fund (and as to each insurance policy in general), 
the insured doctor regarded that fund (and 
policy) as his own, as did the STEP plan trustee, 
the STEP plan administrator, and MetLife.  
Very little (if any) value in one participating 
doctor’s fund was available to pay to another 
insured, and any distribution of cash from the 
STEP plan to a participating doctor was directly 
related to the cash value of his policy.  In many 
instances, a participating doctor dealt with his 
own insurance agent in selecting and purchasing 
the policy on his life, received illustrations on an 
assortment of life insurance investments that 
could be made through the STEP plan, 
determined the amount of his investment in his 
life insurance policy, selected the form of the 
insurance policy to be issued for him (e.g., single 
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whole life versus survivor whole life), and 
selected his policy’s face amount. * * * 

The use of whole life insurance policies and 
the direct interactions between the participating 
doctors and the STEP plan representatives 
support our finding that the participating 
doctors in their individual capacities fully 
expected to get their promised benefits and that 
any receipt of those benefits was not considered 
by anyone connected with the life insurance 
transaction to rest on any unexpected or 
contingent event.  Each whole life insurance 
policy upon its issuance was in and of itself a 
separate account of the insured doctor, and the 
insured (rather than the STEP plan) dictated 
and directed the funding and management of the 
account and bore most risks incidental to the 
account’s performance. * * * 

V.R. DeAngelis M.D.P.C. v. Commissioner, supra. 
The Court concluded that contributions by VRD/RTD 
to the plan were essentially distributions to the 
partners and were not ordinary and necessary business 
expenses deductible under section 162(a).  The Court 
did not determine whether contributions on behalf of 
the office manager were deductible because the 
Commissioner conceded the issue. Id. at n. 3. 

The facts in these cases are strikingly similar to 
those in DeAngelis. As in DeAngelis, petitioners each 
personally selected their individual insurance agents, 
and together with those agents, chose the policies to be 
owned by Benistar Plan.  Petitioners, with their 
insurance agents, chose the life insurance company, the 
type of insurance, and the policy’s face amount and 
together filled out most of the necessary insurance 



58a 

forms.  Until the Benistar 419 Funding Calculator was 
adopted in 2003, petitioners even chose the amount 
that the participating companies would contribute to 
the plan—provided it was greater than the premiums 
on the underlying policies they selected. 

Petitioners acted as though they owned personally 
both their Benistar policies and the underlying policies. 
For example, at their deposition, neither Curcio nor 
Jelling was able to articulate a single advantage of 
obtaining life insurance through Benistar Plan over 
owning the underlying policy directly, implying that 
the issue was one they had not considered.  When 
Curcio’s underlying policy was rated, thereby making 
the premium payments more expensive for Benistar 
Plan, it was Iandoli, Curcio’s insurance agent, who 
worked to remove the rating with no help from the 
plan.  Solomon, Jelling’s insurance agent, selected a 
mixture of whole life and universal life insurance for 
the underlying Benistar Plan insurance policy even 
though the terms of the policy issued to Jelling from 
Benistar Plan were the same.  Curcio and Jelling 
contributed to Benistar Plan using three different 
companies between 2001 and 2004, and when asked 
about this at trial Jelling responded that “the concept 
to me, and maybe it’s just simple, is there are multiple 
entities owned 50–50 by two partners, we file them all 
at the same time, the revenue falls through a stream to 
the bottom line.”  It was irrelevant to them which of 
their companies actually made the contribution to 
Benistar Plan, because they viewed the Benistar 
policies as their own. 

Similarly, on the certificate of coverage for 
Mogelefsky, the enrolled employer changed from 
Discount Funding Associates to Oldfield Management 
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Corp between 2003 and 2004.  Smith appears to have 
actively managed the accumulation value in the 
underlying policy he selected, switching investments 
three times between 2002 and 2005—despite 
Carpenter’s assurances that covered employees could 
invest an underlying policy’s accumulation value only in 
the insurance company’s guaranteed fund or the S & P 
500 equity index.  Tellingly, on the application for the 
policy, Smith indicated that his purpose for getting 
insurance was retirement planning. 

Not only did petitioners act as though they 
personally owned the underlying insurance policies, 
Benistar Plan itself promoted the implication that it 
was merely a conduit to the underlying policies and not 
the actual insurer.  For example, Benistar Plan did not 
issue Jelling notices of contribution based on the 
amount of life insurance benefits it provided, but rather 
based on the number of underlying policies that Jelling 
selected. Since Jelling selected two underlying policies, 
he received two separate notices of contributions, one 
for each policy.  Further, Benistar Plan took measures 
to completely hedge its insurance risk, to the point that 
for a brief period in 2002 the liability of the plan for 
death benefits was contingent on the underlying 
policy’s payment of death benefits to Benistar Plan. 
And although contributions to the plan were deposited 
in one account, Benistar Plan maintained spreadsheets 
that allocated every contribution to an employer and a 
corresponding underlying policy. 

Although Benistar Plan is very similar to the 
employee benefit plan in V.R. DeAngelis M.D.P.C. v. 
Commissioner, T.C. Memo.2007–360, it also has a 
number of important differences.  First, Benistar Plan 
does not permit its covered employees to borrow 
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against the underlying policy owned by the plan. 
Second, and more importantly, starting mid–2002, upon 
an employer’s election to terminate participation in 
Benistar Plan, the plan began to charge covered 
employees for withdrawing their underlying policies. 
Carpenter testified that from mid–2002 until mid–2005, 
the withdrawal fee was 10 percent of the policy’s net 
surrender value. Carpenter testified that after mid–
2005, covered employees had to purchase the 
underlying life insurance policy for its fair market 
value as outlined in Rev. Proc.2005–25, supra.  Covered 
employees received full financing of this payment from 
Benistar Plan but had to sign a collateral assignment 
agreement to secure the alleged debt. Participants still 
had to pay the 10–percent withdrawal fee, but it was 
recharacterized as 3 years of prepaid interest on the 
alleged debt. 

It is unclear whether this recharacterization 
occurred in 2005 or later.  At trial, Carpenter testified 
that 

If somebody wants to buy their policy we will 
give them a hundred percent financing where 
they pay interest equal to the short-term, mid-
term, and long-term rate as published by the 
Treasury every month.  We’ll charge them that 
interest and then we’ll also have them sign a 
collateral assignment for the full [fair market] 
value. 

However, on the plan termination and policy 
release forms signed by Smith in October 2005 and 
Mogelefsky in May 2006, the 10–percent fee is still 
referred to as a “fee” and not as prepaid interest. And 
the fee was still calculated using 10 percent of the net 
surrender value of the policy and not the fair market 
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value under Rev. Proc.2005–25, supra.  We also note 
that, contrary to Carpenter’s testimony, a charge of 10 
percent over 3 years is roughly equal to an interest 
rate of 3.22 percent compounded annually, which is 
much lower than either the short-term, mid-term, or 
long-term applicable Federal rates for the relevant 
periods.  In October 2005, when Smith withdrew from 
Benistar Plan, the applicable Federal rate was 3.89 
percent for a short-term loan compounded annually. 
Rev. Rul.2005–66, 2005–2 C.B. 686. Mid- and long-term 
rates were higher.  Id.  In March 2006, when 
Mogelefsky withdrew from Benistar Plan, the 
applicable Federal rate was 4.58 percent for a short-
term loan compounded annually.  Rev. Rul.2006–10, 
2006–1 C.B. 557. The mid-term rate was 4.51 percent, 
and the long-term rate was 4.68 percent.  Id.  At no 
point between September 2005 and May 2006 did the 
applicable Federal rate drop below 3.22 percent 
compounded annually.  See Rev. Rul. 2005–57, 2005–2 
C.B. 466; Rev. Rul.2005–66, supra; Rev. Rul.2005–71, 
2005–2 C.B. 923; Rev. Rul.2005–77, 2005–2 C.B. 1071; 
Rev. Rul.2006–4, 2006–1 C.B. 264; Rev. Rul.2006–7, 
2006–1 C.B. 399; Rev. Rul.2006–10, supra; Rev. 
Rul.2006–22, 2006–1 C.B. 687; Rev. Rul.2006–24, 2006–1 
C.B. 875.  Carpenter’s testimony is so at odds with the 
rest of the evidence that we must consider whether he 
was referring to a completely separate interest charge 
in addition to the 10–percent fee.  If he was, petitioners 
have presented no evidence that such an additional 
interest charge was documented or was paid. 

The 10–percent withdrawal fee/prepaid interest 
was a fiction.  The fee was calculated using the net 
surrender value of the policy as of the close of the 
previous year.  In both Smith’s policy and Mogelefsky’s 
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second policy, significant contributions were made by 
Benistar Plan right before those policies were 
withdrawn from the plan.  These contributions reduced 
the fee to significantly below 10 percent.  Smith 
withdrew from Benistar Plan when the underlying 
policy had a net surrender value of $83,158.85 and he 
paid $2,970.47, yielding a fee of 3.6 percent.  
Mogelefsky withdrew from Benistar Plan when his 
second policy had an account value of $255,089.19 and 
an approximate surrender charge of $20,803.71, 
yielding a net surrender value of $234,285.48. He paid 
$14,632.81, a fee of 6.3 percent.  Only the fee charged 
for Mogelefsky’s first policy actually reflected 10 
percent of the net surrender value at the time the 
policy was withdrawn from the plan. 

Petitioners claim that Smith and Mogelefsky 
withdrew their policies after 2005 and paid for the fair 
market values of the policies under Rev. Proc.2005–25, 
supra.  Their “payment”, however, was fully financed 
by Benistar Plan, so in order to determine the amounts 
paid by Smith and Mogelefsky, we must determine 
whether bona fide debts existed between Benistar Plan 
and Smith and Mogelefsky.  This is a question of fact. 
See Beaver v. Commissioner, 55 T.C. 85, 91 (1970); 
Fisher v. Commissioner, 54 T.C. 905, 909–910 (1970). 
Debt for Federal income tax purposes connotes an 
existing, unconditional, and legally enforceable 
obligation to repay. Hubert Enters., Inc. v. 
Commissioner, 125 T .C. 72, 91 (2005), affd. in part, 
vacated in part and remanded on other grounds 230 
Fed. Appx. 526 (6th Cir.2007).  There are no loan 
documents in evidence, and there is nothing to indicate 
the terms of a loan, such as when the principal is due 
and what the interest rate is.  Nor is there any 
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evidence that Smith or Mogelefsky is liable for interest 
payments after the first 3 years.  The collateral 
assignment agreements signed by Smith and 
Mogelefsky, which state that collateral was provided 
“in consideration of the [Benistar 419 Plan & ] Trust 
agreeing to make certain loans to the Participant in 
order to purchase the Policy on the Participant’s life 
held by the trust”, imply that loans existed, but the 
agreement does not refer to any particular loan, nor 
does it mention any loan terms. 

“Whether a transfer of money creates a bona fide 
debt depends upon the existence of an intent by both 
parties, substantially contemporaneous to the time of 
such transfer, to establish an enforceable obligation of 
repayment.”  Delta Plastics Corp. v. Commissioner, 54 
T.C. 1287, 1291 (1970); see Fisher v. Commissioner, 
supra at 909–910.  At trial, neither Smith nor 
Mogelefsky had any recollection of signing any loan 
documents.  When they were asked about the existence 
of a loan issued by Benistar Plan, their testimony was 
vague and contradictory.  Smith testified that the 
policy that was collateral for the loan no longer exists, 
and that he does not recall whether he paid Benistar 
Plan anything aside from the 10–percent fee.  
Assertedly neither Smith nor Mogelefsky, both 
businessmen, has any specific recollection of a debt of 
tens of thousands of dollars incurred under 5 years ago.  
The evidence leads us to conclude that no debt existed 
between Benistar Plan and Smith or Mogelefsky.  See 
Recklitis v. Commissioner, 91 T.C. 874, 890 (1988); 
Profl. Servs. v. Commissioner, 79 T.C. 888, 916 (1982); 
see also Sutter v. Commissioner, T.C. Memo.1998–250. 

We therefore conclude that before 2002 Benistar 
Plan would distribute the underlying insurance policies 
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to covered employees for free.  After 2002, and for all 
the following relevant years, Benistar Plan would 
charge a withdrawal fee that was much lower than 10 
percent.  Thus petitioners, by causing Benistar Plan to 
distribute the underlying policies, could easily retrieve 
the value in those policies with minimal expense. 

Petitioners argue that Benistar Plan has over $20 
million in forfeitures, a reflection of its rigorous 
enforcement of its forfeiture policies.  Statistics 
regarding Benistar Plan operations do not alter how 
Benistar Plan treated petitioners.  It is also unclear 
whether the $20 million figure includes amounts due to 
Benistar Plan from the purported loans issued by the 
plan to withdrawing employees after mid–2005. 

As Carpenter acknowledged, as long as plan 
participants were willing to abide by Benistar Plan’s 
distribution policies, there was no reason ever to forfeit 
a policy to the plan.  In fact, in estimating life insurance 
rates, petitioners’ expert assumed that there would be 
no forfeitures, even though he admitted that an 
insurance company would generally assume a 
reasonable rate of policy lapse. 

After considering the facts and weighing the 
evidence, we conclude, as we did similarly in V.R. 
DeAngelis M.D.P.C. v. Commissioner, T.C. 
Memo.2007–360, that contributions to Benistar Plan 
were payments on behalf of petitioners personally and 
were not ordinary and necessary business expenses 
under section 162(a).  The level of control that covered 
employees exerted over their underlying policies, the 
degree to which contributions to Benistar Plan were 
structured around those underlying policies, and the 
means through which covered employees could procure 
a distribution of those underlying policies all lead us to 
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conclude that Benistar Plan is a thinly disguised 
vehicle for unlimited tax-deductible investments. 
Because we hold that contributions to the plan are not 
ordinary and necessary expenses under section 162(a), 
we also hold that the administrative fees paid to 
Benistar Plan are not ordinary and necessary expenses 
under section 162(a). 

Petitioners have not argued that they should be 
entitled to deduct the annual cost of term life insurance 
purchased through Benistar Plan, nor have they 
identified evidence that would enable us to establish 
that cost.  As a result, we find that no part of 
petitioners’ contributions to Benistar Plan is 
deductible.  See V.R. DeAngelis M.D.P.C. v. 
Commissioner, supra. 

Similarly, the record is devoid of information 
regarding Mogelefsky’s stepson.  Absent from the 
record is any information regarding how Mogelefsky’s 
stepson’s underlying policy was selected.  While 
Mogelefsky’s stepson did sign a collateral assignment 
agreement, we have already determined that the 
agreement did not create a bona fide debt.  Although it 
is clear that Discount Funding Associates enrolled 
Mogelefsky’s stepson in Benistar Plan, the record does 
not allow us to determine what portions of the 2003 and 
2004 contributions were for his benefit.  Petitioners do 
not argue that contributions to Benistar Plan on behalf 
of Mogelefsky’s stepson should be treated differently 
from other contributions.  We therefore do not 
distinguish between contributions for Mogelefsky’s 
benefit and contributions for his stepson’s benefit.  We 
find that no part of Mogelefsky’s contributions to 
Benistar Plan is deductible.  Cf. id. (holding that 
because the record was insufficient to establish the 
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term life insurance component of the contribution, no 
part of the contribution was deductible). 

Our interpretation and application of section 162(a) 
does not undermine sections 419 and 419A, because our 
conclusion that contributions to Benistar Plan are not 
deductible is not based exclusively on our 
determination that employers cannot claim deductions 
for plan contributions in excess of the annual cost of 
benefits.  See Schneider v. Commissioner, T.C. Memo. 
1992–24.  Such deductions are barred by the limitation 
provisions under section 419(b), not section 162(a). 
Rather, our decision is based on our finding that 
contributions to Benistar Plan were payments for 
petitioners personally, and the large contributions to 
Benistar Plan, as well as the rest of the evidence 
discussed above, support this finding.  See V.R. 
DeAngelis M.D.P.C. v. Commissioner, supra. 

Finally, we note that our treatment of Benistar 
Plan is consistent with Booth v. Commissioner, 108 
T.C. 524 (1997).  In Booth, we decided that the welfare 
benefit plan failed to qualify as a multiple-employer 
welfare benefit plan under section 419A(f)(6) because it 
was really an aggregation of individual plans formed by 
separate employers. Id. at 570.  Booth was decided 
under section 419A; we do not reach section 419A here 
because we decide these cases on the basis of section 
162.  See V.R. DeAngelis M.D.P.C. v. Commissioner, 
supra. 

Respondent argues that in addition to finding that 
the distributions made by the participating companies 
are not deductible, we should include Discount Funding 
Associates’ early 2003 contribution to Benistar Plan 
directly in Mogelefsky’s income as a constructive 
distribution.  Sections 1366 through 1368 govern the 
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tax treatment of S corporation shareholders, such as 
Mogelefsky, with respect to their investments in such 
entities. Section 1366(a)(1) provides that a shareholder 
shall take into account his or her pro rata share of the S 
corporation’s items of income, loss, deduction, or credit 
for the S corporation’s taxable year ending with or in 
the shareholder’s taxable year.  Section 1367 provides 
that basis in S corporation stock is increased by income 
passed through to the shareholder under section 
1366(a)(1), and decreased by, inter alia, distributions 
not includable in the shareholder’s income pursuant to 
section 1368.  Section 1368(b) provides that 
distributions from an S corporation with no 
accumulated earnings and profits, like Discount 
Funding Associates, are not included in the gross 
income of the shareholder to the extent that they do 
not exceed the adjusted basis of the stock, and any 
excess over adjusted basis is treated as gain from the 
sale or exchange of property.  To summarize, section 
1366 establishes a regime under which items of an S 
corporation are generally passed through to 
shareholders, rather than being subject to tax at the 
corporate level.  See Gleason v. Commissioner, T.C. 
Memo.2006–191. 

Petitioners argue that respondent is treating 
Mogelefsky inconsistently because respondent is 
treating the 2003 contribution and the 2004 
contribution under different and contradictory 
theories.  On the one hand, respondent is treating the 
2004 contribution as nondeductible, with the result that 
Mogelefsky must include that amount in income under 
section 1367.  On the other hand, respondent is treating 
the 2003 contribution as a constructive distribution, 
with the result that Mogelefsky must include the 
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amount in income.  If both theories were applied to the 
same contribution, the contribution would be taxed 
twice—once under section 1367 and again as a 
constructive distribution. 

Respondent’s treatment of Mogelefsky is not 
inconsistent. As in V.R. DeAngelis M.D.P.C. v. 
Commissioner, T.C. Memo.2007–360, our decision 
turns on our finding that the participating companies’ 
contributions to Benistar Plan were essentially 
distributions to petitioners of corporate profits and 
were not deductible under section 162(a).  To correct 
petitioners’ mistaken deductions, the income of the 
participating companies must be increased by their 
contribution to Benistar Plan, with a corresponding 
flowthrough of income to petitioners and an increase in 
petitioners’ bases in the shares of their respective 
companies.  See sec. 1367(a)(1) (for the S corporations); 
secs. 702, 705 (for JELMAC, LLC, a partnership); 
Briggs v. Commissioner, T.C. Memo.2000–380 
(“Generally, a shareholder’s adjusted basis in S 
corporation stock is increased for his or her share of 
the pass-through amounts.”).  The contributions to 
Benistar Plan, when viewed as distributions, then 
reduce petitioners’ bases in the shares of the 
participating companies and are not taxed to 
petitioners a second time. See sec. 1368 (for S 
corporations); secs. 705, 731 (for JELMAC, LLC, a 
partnership); V.R. DeAngelis M.D.P.C. v. 
Commissioner, supra; cf. Neonatology Associates, P.A. 
v. Commissioner, 115 T.C. at 95–96 (tax at the 
shareholder level was appropriate where the employer 
was a C corporation). 

However, Discount Funding Associates’ income is 
not increased by the 2003 contribution because the 
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deduction was claimed in 2002 and we have no 
jurisdiction to review the tax for that year because the 
Mogelefskys are not petitioning the Court from a 
notice of deficiency issued to them for that year. See 
sec. 6214; Rule 13(a).  Although we have no jurisdiction 
over 2002, we may consider the Mogelefskys’ Federal 
income tax in 2002 to correctly determine their tax 
liability in 2003. See sec. 6214(b).  Because Discount 
Funding Associates deducted the 2003 contribution in 
2002, Mogelefsky did not increase the basis of his 
Discount Funding Associates stock by that amount. 
Therefore, to determine the proper treatment of the 
2003 contribution, we must determine Mogelefsky’s 
basis in his Discount Funding Associates stock in 2003. 
See sec. 1368(b). 

Petitioners do not argue that Mogelefsky has 
sufficient basis in Discount Funding Associates to 
offset the distribution.  See sec. 1368(b).  Because the 
record does not permit us to determine Mogelefsky’s 
basis in his Discount Funding Associates stock, we 
assume that his basis is zero.  See Rule 142; Wright v. 
Commissioner, T.C. Memo.2007–50; Blodgett v. 
Commissioner, T.C. Memo.2003–212, affd. 394 F.3d 
1030 (8th Cir.2005). Under section 1368(b)(2), the 
amount of Discount Funding Associates’ 2003 
contribution to Benistar Plan is treated as gain from 
the sale or exchange of property and is long-term 
capital gain to Mogelefsky.  See secs. 1221 and 1222. 

Petitioners argue that the 2003 contribution should 
not be included in Mogelefsky’s 2003 income because 
the distribution occurred in 2002.  Respondent argues 
that Mogelefsky received the distribution in early 2003, 
when Discount Funding Associates actually made the 
contribution to Benistar Plan. 
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The date of the distribution is the date on which the 
property is unqualifiedly made subject to the 
taxpayer’s demands.  Sec. 1368; sec. 1.301–1(b), Income 
Tax Regs. Discount Funding Associates was not legally 
obligated to make the contribution in 2002, nor did it 
set aside the money in 2002; and therefore the 
contribution was not unqualifiedly made subject to 
Mogelefsky’s demands in 2002.  The actual contribution 
was made in early 2003, and that is when Mogelefsky 
was required to account for it.  See Avery v. 
Commissioner, 292 U.S. 210, 214 (1934); Hyland v. 
Commissioner, 175 F.2d 422, 423–424 (2d Cir. 1949), 
affg. a Memorandum Opinion of this Court. 
Section 6662 Accuracy–Related Penalty 

Petitioners contest the imposition of accuracy-
related penalties for the tax years in issue.  Section 
6662(a) and (b)(1) and (2) imposes a 20–percent 
accuracy-related penalty on any underpayment of 
Federal income tax attributable to a taxpayer’s 
negligence or disregard of rules or regulations, or 
substantial understatement of income tax.  Section 
6662(c) defines negligence as including any failure to 
make a reasonable attempt to comply with the 
provisions of the Code and defines disregard as any 
careless, reckless, or intentional disregard.  Disregard 
of rules or regulations is careless if the taxpayer does 
not exercise reasonable diligence to determine the 
correctness of a tax return position that is contrary to 
the rule or regulation.  Sec. 1.6662–3(b)(2), Income Tax 
Regs.  Disregard of rules or regulations is reckless if 
the taxpayer makes little or no effort to determine 
whether a rule or regulation exists.  Id. 

Under section 7491(c), the Commissioner bears the 
burden of production with regard to penalties and must 
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come forward with sufficient evidence indicating that it 
is appropriate to impose penalties.  See Higbee v. 
Commissioner, 116 T.C. 438, 446 (2001).  However, 
once the Commissioner has met the burden of 
production, the burden of proof remains with the 
taxpayer, including the burden of proving that the 
penalties are inappropriate because of reasonable cause 
or substantial authority under section 6664.  See Rule 
142(a); Higbee v. Commissioner, supra at 446–447. 

Respondent has met the burden of production. 
Respondent has shown that petitioners improperly 
deducted tens of thousands of dollars used to purchase 
life insurance which could then be redistributed to 
petitioners for free or for a small fraction of the value 
of the insurance policy.  This evidence is sufficient to 
indicate that it is appropriate to impose penalties under 
section 6662(a). 

Petitioners argue that they had substantial 
authority for their deduction of contributions to 
Benistar Plan.  Substantial authority exists when “the 
weight of the authorities supporting the treatment is 
substantial in relation to the weight of authorities 
supporting contrary treatment.”  Sec. 1.6662–4(d)(3)(i), 
Income Tax Regs. Petitioners note that the regulations 
under section 419A do not provide any safe harbors for 
multiple-employee welfare benefit plans.  
Furthermore, as discussed above, the cases petitioners 
cite are materially distinguishable.  Other than vague 
arguments from congressional intent, petitioners have 
been unable to provide any authority recognized under 
section 1.6662–4(d)(3)(iii), Income Tax Regs., to 
support their arguments.  We therefore conclude that 
petitioners have not shown that there is substantial 
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authority supporting the deduction of contributions to 
Benistar Plan. 

The accuracy-related penalty under section 6662(a) 
is not imposed with respect to any portion of the 
underpayment as to which the taxpayer acted with 
reasonable cause and in good faith.  Sec. 6664(c)(1); 
Higbee v. Commissioner, supra at 448.  The decision as 
to whether a taxpayer acted with reasonable cause and 
in good faith is made on a case-by-case basis, taking 
into account all of the pertinent facts and 
circumstances.  Sec. 1.6664–4(b)(1), Income Tax Regs. 
“Circumstances that may indicate reasonable cause and 
good faith include an honest misunderstanding of fact 
or law that is reasonable in light of all of the facts and 
circumstances, including the experience, knowledge, 
and education of the taxpayer.”  Id.  Reliance on 
professional advice may constitute reasonable cause 
and good faith if, under all the circumstances, such 
reliance was reasonable and the taxpayer acted in good 
faith.  Freytag v. Commissioner, 89 T.C. 849, 888 
(1987), affd. 904 F.2d 1011 (5th Cir.1990), affd. 501 U.S. 
868 (1991); sec. 1.6664–4(b)(1), Income Tax Regs. A 
taxpayer cannot avoid the negligence penalty merely 
by having a professional adviser read a summary of the 
transaction and offer advice that assumes the facts 
presented are true.  See Novinger v. Commissioner, 
T.C. Memo.1991–289. 

Petitioners claim that they relied on the tax advice 
of their accountants.  However, there is no evidence 
that petitioners’ accountants had any particular 
expertise in employee benefit plans or that petitioners 
thought their accountants had such expertise.  See 
Neonatology Associates, P.A. v. Commissioner, 115 
T.C. at 99 (taxpayer must show that the tax adviser 
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was a competent professional who had sufficient 
expertise to justify reliance).  There is no evidence that 
petitioners’ accountants conducted anything other than 
cursory independent research to determine the 
deductibility of the contributions to Benistar Plan. 
Raskin testified that he told Curcio and Jelling that he 
relied solely on the generic Edwards & Angell tax 
opinion in providing his advice.  Similarly Dedora 
testified that his opinion was also based on the opinion 
letter from Edwards & Angell and that this was 
disclosed to Mogelefsky.  The disclosure and 
acknowledgment form signed by the participating 
companies expressly acknowledges that they did not 
rely upon tax advice from Benistar Plan—advice that 
Raskin and Dedora relied upon in rendering their own 
opinions. Smith could not remember his accountant’s 
analysis at all, other than that the deduction was 
allowed. Blind reliance on the opinions of accountants 
given the facts of these cases is insufficient to show 
that petitioners acted with reasonable cause and in 
good faith under section 6664.  See Whitmarsh v. 
Commissioner, T.C. Memo.2010–83; Zaban v. 
Commissioner, T.C. Memo.1997–479 (citing Bollaci v. 
Commissioner, T.C. Memo.1991–108); sec. 1.6664–
4(b)(1), Income Tax Regs. 

Petitioners also claim that they relied on the tax 
advice of their insurance agents.  However, there is no 
evidence that petitioners’ agents were educated in tax 
law or held themselves out to be tax advisers, or that 
petitioners believed their agents were educated in tax 
law.  See Neonatology Associates, P.A. v. 
Commissioner, supra at 99. 

Petitioners, regardless of their formal education, 
are experienced businessmen.  By the years at issue, 
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Curcio and Jelling had owned car dealerships for over 
10 years; Smith had run the painting division of his 
father’s company for 4 years and owned his own 
company for 5 years; and Mogelefsky had owned 
Discount Funding Associates for over 20 years.  Yet 
petitioners failed to conduct thorough research 
regarding deductions of tens or hundreds of thousands 
of dollars that were exclusively for their own benefit. 
Furthermore, some admin packets sent to Benistar 
Plan enrolled employers listed “virtually unlimited 
deductions” as a perk of participating in the plan. 
Carpenter wrote A Professional’s Guide to 419 Plans 
because most financial advisers thought Carpenter’s 
section 419 plans were too good to be true.  In these 
cases, they were. See Neonatology Associates, P.A. v. 
Commissioner, 299 F.3d at 234; sec. 1.6662–3(b)(1)(ii), 
Income Tax Regs. (stating that negligence is strongly 
indicated where a taxpayer fails to make a reasonable 
attempt to ascertain the correctness of a deduction that 
would seem to a reasonable and prudent person to be 
too good to be true under the circumstances). 
Petitioners are not entitled to the reasonable cause and 
good faith defense under section 6664 because they did 
not act reasonably in relying on their accountants. 

Petitioners argue that their cases are similar to 
LaPlante v. Commissioner, T.C. Memo.2009–226, 
where the Court found that the taxpayer was not liable 
for the section 6662(a) accuracy-related penalty. 
LaPlante is similar to these cases in that they involve 
taxpayers challenging section 6662(a) penalties on the 
basis of their reliance on expert advice, but the 
similarities end there.  In LaPlante, the taxpayer 
challenged the Commissioner’s determination that the 
taxpayer had additional gambling income not reported 
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on her Federal income tax return.  As stated earlier, 
the determination of whether a taxpayer acted with 
reasonable cause and in good faith is made on a case-
by-case basis. Sec. 1.6664–4(b)(1), Income Tax Regs. 
The facts in LaPlante are so completely unrelated to 
these cases that it is impossible to draw inferences 
from the taxpayer in that case to petitioners here. 

Petitioners also compare their case to Am. Boat 
Co., LLC v. United States, 583 F.3d 471 (7th Cir.2009), 
where the Court of Appeals for the Seventh Circuit 
found that the taxpayer reasonably relied on the tax 
advice of an attorney who structured the transaction at 
issue.  However, the court reached that conclusion by 
applying the appellate standard of review: 

This is a close case.  In the end, we are 
searching for clear error in the district court’s 
factual determinations, and we are unable to find 
it.  Whether any judge on this panel might have 
reached a different conclusion after hearing the 
evidence first-hand is not the appropriate 
concern. * * * 

Id. at 486. 
We conclude that petitioners’ underpayments of 

Federal income tax were the result of their negligence 
or disregard of rules or regulations under section 6662. 
We also conclude that petitioners are not entitled to 
the reasonable cause and good faith defense under 
section 6664 because they did not act reasonably in 
relying on their accountants. 

Petitioners argue that the complexity of the cases 
and the first-impression issues presented justify 
abatement of the accuracy-related penalty.  This is not 
an issue of first impression.  We decide these cases 
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similarly to and on the same principles as Neonatology 
Associates, P.A. v. Commissioner, 115 T.C. 43 (2000), 
and V.R. DeAngelis M.D.P.C. v. Commissioner, T.C. 
Memo.2007–360.  Even if these cases were without 
direct precedent, the issue of whether an expenditure 
by a close corporation is ordinary and necessary under 
section 162 or a constructive distribution is not novel. 
See Neonatology Associates, P.A. v. Commissioner, 
299 F.3d at 234–235.  As petitioners note regarding 
section 162, there is “an arsenal of tax law spanning 
eight decades.”  However, petitioners cannot rely on 
that “arsenal” because they have not cited any 
authority that is not materially distinguishable from 
the circumstances here.  See Antonides v. 
Commissioner, 91 T.C. 686, 703 (1988), affd. 893 F.2d 
656 (4th Cir.1990). 

In reaching our decision, we have considered all 
arguments made by the parties.  To the extent not 
mentioned or addressed, they are irrelevant or without 
merit. 

For the reasons explained above, 
Decisions will be entered for respondent in docket 

Nos. 1768-07 and 1769–07, and decisions will be 
entered under Rule 155 in docket Nos. 14822–07 and 
14917–07. 
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MEMORANDUM OPINION 
COHEN, Judge: 

These consolidated cases are before the Court on 
petitions for redetermination of two statutory notices 
of deficiency.  With respect to McGehee Family Clinic, 
P.A., respondent determined a deficiency in Federal 
income tax for the tax year ended March 31, 2005, of 
$16,042 and a penalty under section 6662A of $4,812.47. 
With respect to Robert and Mary Prosser, respondent 
determined a deficiency in Federal income tax for 2004 
of $17,500 and a penalty under section 6662A of $3,500. 
The principal issue in these cases is whether amounts 
paid by McGehee Family Clinic in connection with the 
Benistar 419 Plan & Trust are deductible.  Regarding 
this issue, petitioners have each signed a stipulation to 
be bound by the decision of the highest court resolving 
Mark Curcio and Barbara Curcio, docket No. 1768–07, 
Ronald D. Jelling and Lorie A. Jelling, docket No. 
1769–07, Samuel H. Smith, Jr., and Amy L. Smith, 
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docket No. 14822–07, or Stephen Mogelefsky and 
Roberta Mogelefsky, docket No. 14917–07 (collectively, 
the controlling cases), which were consolidated for 
trial, briefing, and opinion.  The remaining issue in 
these consolidated cases is whether petitioners are 
each liable for a section 6662A accuracy-related 
penalty. 

Unless otherwise indicated, all section references 
are to the Internal Revenue Code in effect for the 
years in issue. 
Background 

All of the facts have been stipulated, and the 
stipulated facts are incorporated as our findings by this 
reference.  The parties have stipulated that the proper 
venue for an appeal of this decision is the Court of 
Appeals for the Second Circuit.  See sec. 7482(b)(2). 

The relevant facts largely concern petitioners’ 
involvement in the Benistar 419 Plan & Trust (Benistar 
Plan), which was discussed in Curcio v. Commissioner, 
T.C. Memo. 2010–115.  The parties have stipulated into 
the record in this case the evidence and trial testimony 
from Curcio, with only minor additions or clarifications 
that apply to petitioners.  We therefore incorporate by 
this reference our findings in Curcio regarding the 
policies and mechanics of Benistar Plan. 

Benistar Plan was crafted by Daniel Carpenter to 
be a multiple-employer welfare benefit trust under 
section 419A(f)(6) providing preretirement life 
insurance to covered employees.  Employers enroll in 
Benistar Plan and make contributions to a trust 
account for the benefit of select employees.  In return, 
Benistar Plan promises to pay death benefits to those 
employees if they die while employed. Benistar Plan 
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has advertised that enrolled employers’ contributions 
are deductible. 

Benistar Plan uses employers’ contributions to 
acquire one or more life insurance policies on 
employees covered by the plan.  We refer to these life 
insurance policies as the underlying insurance policies, 
because they underlie each policy issued by Benistar 
Plan and, as a result, Benistar Plan is fully reinsured. 
Benistar Plan withdraws from the trust account as 
necessary to pay the premiums on the underlying 
policies. 

Petitioner McGehee Family Clinic, an entity taxed 
as a C corporation, enrolled in Benistar Plan in May 
2001.  McGehee Family Clinic first claimed a deduction 
for a contribution to Benistar Plan on its return filed 
July 8, 2002, for its tax year ended March 31, 2002. 
McGehee Family Clinic contributed $50,000 to Benistar 
Plan in connection with plan participation in 2004.  It 
claimed a deduction of $45,833 relating to the 
contribution to Benistar Plan during the corporation’s 
tax year ended March 31, 2005. McGehee Family 
Clinic’s return did not include a Form 8886, Reportable 
Transaction  Disclosure Statement, or materially 
similar document. In a notice of deficiency dated March 
21, 2008, the Internal Revenue Service (IRS) 
disallowed McGehee Family Clinic’s deduction of the 
contribution to Benistar Plan. 

Petitioner Robert Prosser was a shareholder of 
McGehee Family Clinic at all relevant times.  The 
Robert and Mary Prosser’s jointly filed return for 2004 
did not include a Form 8886 or materially similar 
document.  In a notice of deficiency dated March 21, 
2008, the IRS adjusted the Prossers’ 2004 income to 
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include the $50,000 payment to Benistar Plan from 
McGehee Family Clinic. 
Discussion 

Section 6662A was enacted as part of the American 
Jobs Creation Act of 2004, Pub.L. 108–357, section 
812(a), 118 Stat. 1577.  It is effective for tax years 
ending after October 22, 2004.  Id. sec. 812(f), 118 Stat. 
1580.  It provides that “If a taxpayer has a reportable 
transaction understatement for any taxable year, there 
shall be added to the tax an amount equal to 20 percent 
of the amount of such understatement.”  Sec. 6662A(a). 
The penalty applies to any deficiency which is 
attributable to any listed transaction or any reportable 
transaction if a significant purpose of the transaction is 
the avoidance or evasion of Federal income tax.  Sec. 
6662A(b)(2).  The penalty is increased from 20 to 30 
percent of the amount of the understatement if the 
disclosure requirements of section 6664(d)(2)(A), 
requiring disclosure in accordance with the regulations 
prescribed under section 6011, are not met.  Sec. 
6662A(c). 

Respondent argues that petitioners are liable for 
the penalty because they participated in a listed 
transaction.  A listed transaction is a transaction that is 
the same as or substantially similar to one of the types 
of transactions that the IRS has determined to be a tax 
avoidance transaction and has identified by notice, 
regulation, or other form of published guidance as a 
listed transaction.  Sec. 6707A(c)(2); sec. 1.6011–4(h), 
Income Tax Regs. (incorporating by reference section 
1.6011–4T(b)(2), Temporary Income Tax Regs., 65 
Fed.Reg. 11207 (Mar. 2, 2000)); see Blak Invs. v. 
Commissioner, 133 T.C. ––––, ––––, (2009) (slip op. at 
23, 29–32). Respondent claims that Benistar Plan is 
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substantially similar to the transaction described in 
Notice 95–34, 1995–1 C.B. 309, and first identified as a 
listed transaction in Notice 2000–15, 2000–1 C.B. 826. 

Notice 95–34, 1995–1 C.B. at 309–310, states: 

In recent years a number of promoters have 
offered trust arrangements that they claim 
satisfy the requirements for the 10–or–more–
employer plan exemption and that are used to 
provide benefits such as life insurance, disability, 
and severance pay benefits.  Promoters of these 
arrangements claim that all employer 
contributions are tax-deductible when paid, 
relying on the 10–or–more–employer exemption 
from the section 419 limits and on the fact that 
they have enrolled at least 10 employers in their 
multiple employer trusts. 

These arrangements typically are invested in 
variable life or universal life insurance contracts 
on the lives of the covered employees, but 
require large employer contributions relative to 
the cost of the amount of term insurance that 
would be required to provide the death benefits 
under the arrangement.  The trust owns the 
insurance contracts.  The trust administrator 
may obtain the cash to pay benefits, other than 
death benefits, by such means as cashing in or 
withdrawing the cash value of the insurance 
policies.  Although, in some plans, benefits may 
appear to be contingent on the occurrence of 
unanticipated future events, in reality, most 
participants and their beneficiaries will receive 
their benefits. 
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The trusts often maintain separate accounting of 
the assets attributable to the contributions made by 
each subscribing employer.  Benefits are sometimes 
related to the amounts allocated to the employees of 
the participant’s employer. For example, severance 
and disability benefits may be subject to reduction if 
the assets derived from an employer’s contributions 
are insufficient to fund all benefits promised to that 
employer’s employees. In other cases, an employer’s 
contributions are related to the claims experience of its 
employees.  Thus, pursuant to formal or informal 
arrangements or practices, a particular employer’s 
contributions or its employees’ benefits may be 
determined in a way that insulates the employer to a 
significant extent from the experience of other 
subscribing employers. 

According to the regulations applicable to 
transactions entered into on or after January 1, 2001, 
where the taxpayer did not report the transaction on a 
tax return filed on or before June 14, 2002, a 
transaction is substantially similar to a transaction 
identified as a listed transaction in published guidance 
if the transaction is expected to obtain the same or 
similar types of tax benefits and is either factually 
similar or based on the same or similar tax strategy. 
Sec. 1.6011–4T(b)(1)(i), (g), Temporary Income Tax 
Regs., 67 Fed.Reg. 41327, 41328 (June 18, 2002); see 
Blak Invs. v. Commissioner, supra at (slip op. at 25). 

Benistar Plan was expected to obtain the same type 
of tax benefits as listed in Notice 95–34, supra.  The tax 
benefit listed in Notice 95–34, supra, is the deduction of 
contributions made to the trust arrangement described 
within. Benistar Plan advertised that contributions to 
the plan were tax deductible.  The benefits of 
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enrollment listed in the packet sent to newly enrolled 
employers included “virtually unlimited deductions”. 

Benistar Plan was also factually similar to the plan 
listed in Notice 95–34, supra, at all relevant times. 
Benistar Plan was a trust arrangement that claimed to 
satisfy the requirements for the 10–or–more–
employers–plan exemption under section 419A(f)(6) 
and offered life insurance.  Although the record does 
not include the underlying policies the Prossers 
selected for Benistar Plan to purchase, we note that 
the policies selected by the taxpayers in Curcio v. 
Commissioner, T.C. Memo. 2010–115, were 
overwhelmingly variable or universal life policies.  As 
we noted in Curcio, the policies required large 
contributions relative to the cost of the amount of term 
insurance that would be required to provide the death 
benefits under the arrangement.  Benistar Plan owns 
the insurance contracts. 

Our holding in Curcio that contributions to Benistar 
Plan were not deductible under section 162(a) was 
predicated upon our conclusion that the Benistar Plan 
participants in those cases had the right to receive the 
value reflected in the underlying insurance policies 
purchased by Benistar Plan despite the fact that the 
payment of benefits by Benistar Plan seemed to be 
contingent upon an unanticipated event (the death of 
the insured while employed).  As Carpenter 
acknowledged, as long as plan participants were willing 
to abide by Benistar Plan’s distribution policies, there 
was no reason ever to forfeit a policy to the plan.  In 
fact, in estimating life insurance rates, the taxpayers’ 
expert in Curcio assumed that there would be no 
forfeitures, even though he admitted that an insurance 
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company would generally assume a reasonable rate of 
policy lapse. 

Petitioners argue that Benistar Plan has over $20 
million in forfeitures, a reflection of its rigorous 
enforcement of its forfeiture policies.  However, as we 
noted in Curcio, it is unclear whether the $20 million 
figure includes amounts due to Benistar Plan from the 
purported loans issued by the plan to withdrawing 
employees after mid–2005.  Petitioners have failed to 
clarify how the $20 million figure was calculated, so we 
cannot rely upon it to counter the evidence that most 
participants in Benistar Plan and their beneficiaries 
receive their benefits despite the alleged contingency 
of those benefits on the occurrence of an unanticipated 
event. 

Unlike the plan in Notice 95–34, supra, Benistar 
Plan does not reduce benefits if the assets derived from 
an employer’s contributions are insufficient to fund all 
of the benefits promised to that employer’s employees. 
However, Benistar Plan does maintain separate 
accounting of the assets attributable to contributions 
made by each subscribing employer in an internal 
spreadsheet.  Benistar Plan permits employers to make 
contributions larger than those necessary to maintain 
the policy; and assuming Benistar Plan has sufficient 
assets to cover current liabilities, the contribution is 
used only for the policy to which it is allocated.  
Because Benistar Plan obtains similar types of tax 
benefits and is factually similar to the listed transaction 
in Notice 95–34, supra, we conclude that Benistar Plan 
is a listed transaction under section 6707A(c)(2). 

Under section 7491(c), the Commissioner bears the 
burden of production with regard to penalties and must 
come forward with sufficient evidence indicating that it 
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is appropriate to impose penalties.  See Higbee v. 
Commissioner, 116 T.C. 438, 446, 2001 WL 617230 
(2001). 

The parties agree that McGehee Family Clinic 
deducted an amount related to a contribution to 
Benistar Plan during its taxable year ended March 31, 
2005.  McGehee Family Clinic’s deduction of its 
contribution to Benistar Plan was an improper tax 
treatment of an item attributable to a listed 
transaction. See sec. 6662A(b).  Respondent has 
therefore met the burden of showing that it is 
appropriate to impose a penalty on McGehee Family 
Clinic under section 6662A. 

The parties do not dispute that the Prossers were 
covered employees who benefited from McGehee 
Family Clinic’s contribution to Benistar Plan.  Nor do 
they dispute that Robert Prosser was a shareholder in 
McGehee Family Clinic. Thus the amount of McGehee 
Family Clinic’s contribution to Benistar Plan should 
have been included in the Prossers’ income.  See HJ 
Builders, Inc. v. Commissioner, T.C. Memo. 2006–278 
(payments by a company for a car used personally by a 
shareholder’s wife are constructive dividends to the 
shareholder); Alexander Shokai, Inc. v. Commissioner, 
T.C. Memo. 1992–41 (gratuitous payments by a 
company to a shareholder’s wife are constructive 
dividends to the shareholder), affd. 34 F.3d 1480 (9th 
Cir.1994); Broad v. Commissioner, T.C. Memo. 1990–
317 (the distribution of corporate funds to the children 
of controlling shareholders are deemed to be 
constructive dividends to the controlling shareholders 
absent a showing that the payments were made for 
bona fide business purposes and were not due to family 
considerations); see also 58th St. Plaza Theatre, Inc. v. 
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Commissioner, 195 F.2d 724, 725–726 (2d Cir.1952), 
affg. 16 T.C. 469, 1951 WL 305 (1951).  The Prossers’ 
failure to include the amount of the contribution in 
income was an improper tax treatment of an item 
attributable to a listed transaction.  See sec. 6662A(b). 
Respondent has therefore met the burden of showing 
that it is appropriate to impose a penalty on the 
Prossers under section 6662A. 

Respondent claims that McGehee Family Clinic is 
subject to the increased 30–percent penalty. McGehee 
Family Clinic filed its Federal income tax return for 
the taxable year ended March 31, 2005, but did not 
attach a disclosure statement described in section 
1.6011–4T(c), Temporary Income Tax Regs., 67 
Fed.Reg. 41327 (June 18, 2002), or any materially 
similar document, indicating its participation in 
Benistar Plan.  McGehee Family Clinic did not disclose 
its participation in Benistar Plan in accordance with 
section 6664(d)(2)(A), and it is liable for the increased 
30–percent penalty.  See sec. 6662A(c). 

Section 6664(d) provides that under certain 
circumstances a taxpayer may avoid section 6662A 
penalties if there was reasonable cause for the 
taxpayer’s treatment of the reportable or listed 
transaction and the taxpayer acted in good faith. 
However, this exception applies only if the transaction 
was disclosed in accordance with the regulations 
prescribed under section 6011.  Sec. 6664(d)(2)(A). 
Assuming the Commissioner has met the burden of 
production regarding the penalty, the taxpayer bears 
the burden of proving the penalty is inappropriate 
because the taxpayer acted with reasonable cause and 
in good faith.  See Williams v. Commissioner, 123 T.C. 
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144, 153, 2004 WL 1632735 (2004); Higbee v. 
Commissioner, supra at 446–447. 

Although petitioners claim that they “clearly 
disclosed their tax deduction on the appropriate line 
and in statements accompanying their [returns]”, there 
is no evidence that petitioners properly disclosed their 
involvement in Benistar Plan as required under section 
6664(d)(2)(A).  Because petitioners have not introduced 
credible evidence with respect to this issue, they are 
not entitled to shift the burden of proof. See sec. 
7491(a).  We therefore conclude that petitioners are not 
entitled to the exception under section 6664(d). 

Petitioners argue that “The assessment of [section 
6662A] penalties against Petitioners raises due process 
issues that have been resolved in Petitioners’ favor in 
at least a half-dozen Supreme Court decisions that are 
on point with these cases”.  As petitioners note in their 
brief, to fall within the protection of the Due Process 
Clause, petitioners must show that the assessment of 
penalties in these cases is so harsh and oppressive as to 
transgress the constitutional limitation.  See 
DeMartino v. Commissioner, 862 F.2d 400, 408–409 (2d 
Cir. 1988), affg. 88 T.C. 583, 1987 WL 49286 (1987); see 
also United States v. Carlton, 512 U.S. 26, 30–31, 114 
S.Ct. 2018, 129 L.Ed.2d 22 (1994); Welch v. Henry, 305 
U.S. 134, 147, 59 S.Ct. 121, 83 L.Ed. 87 (1938); Blodgett 
v. Holden, 275 U.S. 142, 147, 48 S.Ct. 105, 72 L.Ed. 206 
(1927). 

Petitioners argue that  

the violation of due process as it affects 
Petitioners in these cases is that there was no fair 
warning or ‘foreseeability’ on the part of 
Petitioners that a contribution to a welfare 
benefit plan in 2004 would render them liable for 
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a penalty in 2008 for a failure to fill out a form 
that was unknown to them in 2004 when the 
transaction was completed or in 2005 when the 
form was to be filed with the individual’s personal 
and corporate tax return. 

Petitioners appear to be arguing that section 6662A 
is unconstitutionally harsh and oppressive because it is 
being applied retroactively and without fair warning. 

Section 6662A is not retroactive, nor is it being 
applied retroactively; it was enacted October 22, 2004, 
and is applicable for tax years ended after that date. 
The tax years currently at issue ended March 31, 2005, 
for McGehee Family Clinic and December 31, 2004, for 
the Prossers.  Thus, at the time that petitioners were 
deciding on the tax treatment of contributions to 
Benistar Plan for the years at issue, section 6662A had 
already been enacted.  Petitioners may, consistent with 
the Due Process Clause, be liable for a penalty on a 
deficiency stemming from a transaction entered into 
long before the penalty was enacted.  See Patin v. 
Commissioner, 88 T.C. 1086, 1127 n. 34, 1987 WL 49318 
(1987) (increased interest charged on deficiencies from 
substantial underpayments attributable to tax-
motivated transactions that occurred years before the 
interest rate increase was enacted is not 
unconstitutional), affd. without published opinion 865 
F.2d 1264 (5th Cir.1989), affd. without published 
opinion sub nom. Hatheway v. Commissioner, 856 F.2d 
186 (4th Cir.1988), affd. sub nom.  Skeen v. 
Commissioner, 864 F.2d 93 (9th Cir.1989), affd. sub 
nom. Gomberg v. Commissioner, 868 F.2d 865 (6th 
Cir.1989); DeMartino v. Commissioner, 88 T.C. at 587–
588 (same); Solowiejczyk v. Commissioner, 85 T.C. 552, 
555–556, 1985 WL 15399 (1985) (same), affd. without 
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published opinion 795 F.2d 1005 (2d Cir.1986). 
Petitioners’ ignorance of the law is no excuse for their 
failure to comply with it. See United States v. Intl. 
Minerals & Chem. Corp., 402 U.S. 558, 563, 91 S.Ct. 
1697, 29 L.Ed.2d 178 (1971) (“The principle that 
ignorance of the law is no defense applies whether the 
law be a statute or a duly promulgated and published 
regulation.”); Barlow v. United States, 32 U.S. 404, 411, 
7 Pet. 404, 8 L.Ed. 728 (1833) (ignorance of the law is no 
excuse in either civil or criminal cases); Dezaio v. Port 
Auth., 205 F.3d 62, 64 (2d Cir.2000) (ignorance of the 
law is no excuse for missing the deadline to file a 
complaint for discrimination); Pagnucco v. Pan Am. 
World Airways, Inc. ( In re Air Disaster at Lockerbie 
Scot. on Dec. 21, 1988), 37 F.3d 804, 818 (2d Cir.1994) 
(ignorance of the law is no excuse in civil or criminal 
cases). 

The cases petitioners cite are distinguishable in that 
they all discuss taxing statutes applied retroactively.  
See Untermyer v. Anderson, 276 U.S. 440, 48 S.Ct. 353, 
72 L.Ed. 645 (1928) (holding that the retroactive 
provision of the novel gift tax of the Revenue Act of 
1924 was invalid as applied to gifts antedating the act); 
Blodgett v. Holden, supra (four Justices thought that 
the retroactive application of a gift tax violates the Due 
Process Clause); Nichols v. Coolidge, 274 U.S. 531, 543, 
47 S.Ct. 710, 71 L.Ed. 1184 (1927) (holding that “the 
statute here under consideration, in so far as it 
requires that there shall be included in the gross estate 
the value of property transferred by a decedent prior 
to its passage merely because the conveyance was 
intended to take effect in possession or enjoyment at or 
after his death, is arbitrary, capricious and amounts to 
confiscation”).  Milliken v. United States, 283 U.S. 15, 
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20–21, 51 S.Ct. 324, 75 L.Ed. 809 (1931), cited by 
petitioners in support of their argument, succinctly 
highlights the distinction between that case and 
petitioners’: “This court has held the taxation of gifts 
made, and completely vested beyond recall, before the 
passage of any statute taxing them, to be so palpably 
arbitrary and unreasonable as to infringe the due 
process clause.” 

Petitioners complain that “since Respondent is 
seeking to explain now why he has the right to require 
of Petitioners that they file a Form 8886 in 2005 for the 
2004 year or face a penalty, where was Respondent’s 
warning in 2005, 2006, or 2007 that the Benistar 419 
Plan was ‘substantially similar’ to Notice 95–34?” 
Respondent is not required to send petitioners 
personalized notices of the applicability of a penalty. 
Such a requirement would be administratively 
impossible, and it runs counter to the definition of 
listed transactions, which include transactions 
substantially similar to those identified in published 
guidance.  See sec. 6707A(c)(2). 

In reaching our decision, we have considered all 
arguments made by the parties.  To the extent not 
mentioned or addressed, they are irrelevant or without 
merit. 

To await final decisions under section 7481 in the 
controlling cases, 

An appropriate order will be issued. 
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UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
                        

 
At a stated Term of the United States Court of 

Appeal for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 Pearl 
Street, in the City of New York, on the 7th day of 
December, two thousand twelve, 
                                       

 
ORDER 

Docket Number: 10-3578 (Lead), 10-3585 (Con), 
10-5004 (Con), 10-5072 (Con) 

Mark Curcio, Barbara Curcio, Amy L. Smith, Samuel 
H. Smith, Jr., Stephen Mogelefsky, Roberta 
Mogelefsky, Ronald D. Jelling, Lorie A. Jelling, 
Petitioner - Appellants, 
v. 
Commissioner of Internal Revenue, 
Respondent - Appellee. 
                                       

 
Appellants Mark Curcio, Barbara Curcio, Amy L. 

Smith, Samuel H. Smith, Jr. Stephen Mogelefsky, 
Roberta Mogelefsky, Ronald D. Jelling, Lorie A. Jelling 
filed a petition for panel rehearing, or, in the 
alternative, for rehearing en banc.  The panel that 
determined the appeal has considered the request for 
panel rehearing, and the active members of the Court 
have considered the request for rehearing en banc. 

IT IS HEREBY ORDERED that the petition is 
denied. 
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For the Court: 

Catherine O’Hagan Wolfe, Clerk 
 

/s/ Catherine O’Hagan Wolfe 
United States Second Circuit 
Court of Appeals 
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UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT 
                        

 
At a stated term of the United States Court of 

Appeal for the Second Circuit, held at the Daniel 
Patrick Moynihan United States Courthouse, 500 Pearl 
Street, in the City of New York, on the 9th day of 
August, two thousand twelve. 

 
Before: RALPH K. WINTER, 
  PETER W. HALL, 
  DENNY CHIN, 
   Circuit Judges. 
                                                        

 
MARK CURCIO, BARBARA 
CURCIO, AMY L. SMITH, 
SAMUEL H. SMITH, JR., 
STEPHEN MOGELEFSKY, 
ROBERTA MOGELEFSKY, 
RONALD D. JELLING, 
LORIE A. JELLING, 

 

 JUDGMENT 
Petitioner - Appellants, 

 
v.  
COMMISSIONER OF 
INTERNAL REVENUE, 
 

Respondent-Apppellee. 

Docket Nos.:  
     10-3578 (Lead) 
     10-3585 (Con.) 
     10-5004 (Con.) 
     10-5072 (Con.) 
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The appeal in the above captioned case from orders 
and decisions of the United States Tax Court was 
argued on the Tax Court’s record and the parties’ 
briefs.  Upon consideration thereof, 

IT IS HEREBY ORDERED, ADJUDGED and 
DECREED that the orders and decisions of the United 
States Tax Court are AFFIRMED in accordance with 
the opinion of this court. 

 
For the Court: 
Catherine O’Hagan Wolfe, Clerk 

 
/s/ Catherine O’Hagan Wolfe 
United States Second Circuit 
Court of Appeals 
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26 U.S.C. § 162(a) 
 

§ 162. Trade or business expenses 
 
(a) In general 

There shall be allowed as a deduction all the 
ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or 
business, including— 

(1)  a reasonable allowance for salaries or other 
compensation for personal services actually rendered; 

(2)  traveling expenses (including amounts 
expended for meals and lodging other than amounts 
which are lavish or extravagant under the 
circumstances) while away from home in the pursuit 
of a trade or business; and 

(3)  rentals or other payments required to be made 
as a condition to the continued use or possession, for 
purposes of the trade or business, of property to 
which the taxpayer has not taken or is not taking title 
or in which he has no equity. 

For purposes of the preceding sentence, the place of 
residence of a Member of Congress (including any 
Delegate and Resident Commissioner) within the 
State, congressional district, or possession which he 
represents in Congress shall be considered his home, 
but amounts expended by such Members within each 
taxable year for living expenses shall not be deductible 
for income tax purposes in excess of $3,000. For 
purposes of paragraph (2), the taxpayer shall not be 
treated as being temporarily away from home during 
any period of employment if such period exceeds 1 
year. The preceding sentence shall not apply to any 
Federal employee during any period for which such 
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employee is certified by the Attorney General (or the 
designee thereof) as traveling on behalf of the United 
States in temporary duty status to investigate or 
prosecute, or provide support services for the 
investigation or prosecution of, a Federal crime. 

* * * 
 



97a 

 

26 U.S.C. § 419(b), (c), (d), (e) 
 

§ 419. Treatment of funded welfare benefit plans 

* * * 
(b) Limitation 

The amount of the deduction allowable under 
subsection (a)(2) for any taxable year shall not exceed 
the welfare benefit fund’s qualified cost for the taxable 
year. 
(c) Qualified cost 

For purposes of this section— 
(1) In general. 

Except as otherwise provided in this subsection, 
the term “qualified cost” means, with respect to any 
taxable year, the sum of— 

(A)  the qualified direct cost for such taxable year, 
and 

(B)  subject to the limitation of section 419A(b), 
any addition to a qualified asset account for the 
taxable year. 

(2) Reduction for funds after-tax income 
In the case of any welfare benefit fund, the 

qualified cost for any taxable year shall be reduced 
by such fund’s after-tax income for such taxable 
year. 
(3) Qualified direct cost 

(A)  In general 
The term “qualified direct cost” means, with 

respect to any taxable year, the aggregate amount 
(including administrative expenses) which would 
have been allowable as a deduction to the 
employer with respect to the benefits provided 
during the taxable year, if— 

(i) such benefits were provided directly by the 



98a 

 

employer, and 
(ii) the employer used the cash receipts and 

disbursements method of accounting. 
(B)  Time when benefits provided 

For purposes of subparagraph (A), a benefit 
shall be treated as provided when such benefit 
would be includible in the gross income of the 
employee if provided directly by the employer (or 
would be so includible but for any provision of this 
chapter excluding such benefit from gross 
income). 
(C)  60-month amortization of child care 

facilities 
(i) In general 

In determining qualified direct costs with 
respect to any child care facility for purposes 
of subparagraph (A), in lieu of depreciation the 
adjusted basis of such facility shall be 
allowable as a deduction ratably over a period 
of 60 months beginning with the month in 
which the facility is placed in service. 
(ii) Child care facility 

The term “child care facility” means any 
tangible property which qualifies under 
regulations prescribed by the Secretary as a 
child care center primarily for children of 
employees of the employer; except that such 
term shall not include any property— 

(I) not of a character subject to 
depreciation; or 

(II) located outside the United States. 
(4) After-tax income 

(A)  In general 
The term “after-tax income” means, with 

respect to any taxable year, the gross income of 
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the welfare benefit fund reduced by the sum of— 
(i)  the deductions allowed by this chapter 

which are directly connected with the 
production of such gross income, and 

(ii) the tax imposed by this chapter on the fund 
for the taxable year. 

(B)  Treatment of certain amounts 
In determining the gross income of any welfare 

benefit fund— 
(i) contributions and other amounts received 

from employees shall be taken into account, but 
(ii) contributions from the employer shall not 

be taken into account. 
(5) Item only taken into account once 

No item may be taken into account more than 
once in determining the qualified cost of any 
welfare benefit fund. 

(d) Carryover of excess contributions 
If— 
(1) the amount of the contributions paid (or deemed 

paid under this subsection) by the employer during any 
taxable year to a welfare benefit fund, exceeds 

(2) the limitation of subsection (b), 
such excess shall be treated as an amount paid by 

the employer to such fund during the succeeding 
taxable year. 
(e) Welfare benefit fund 

For purposes of this section— 
(1) In general 

The term “welfare benefit fund” means any 
fund— 

(A)  which is part of a plan of an employer, and 
(B)  through which the employer provides 

welfare benefits to employees or their 
beneficiaries. 
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(2) Welfare benefit 
The term “welfare benefit” means any benefit 

other than a benefit with respect to which— 
(A)  section 83(h) applies, 
(B)  section 404 applies (determined without 

regard to section 404(b)(2)), or 
(C)  section 404A applies. 

(3) Fund 
The term “fund” means— 

(A)  any organization described in paragraph 
(7), (9), (17), or (20) of section 501(c), 

(B)  any trust, corporation, or other 
organization not exempt from the tax imposed by 
this chapter, and 

(C)  to the extent provided in regulations, any 
account held for an employer by any person. 

(4) Treatment of amounts held pursuant to 
certain insurance contracts 
(A)  In general 

Notwithstanding paragraph (3)(C), the term 
“fund” shall not include amounts held by an 
insurance company pursuant to an insurance 
contract if— 

(i)  such contract is a life insurance contract 
described in section 264(a)(1), or 

(ii)  such contract is a qualified 
nonguaranteed contract. 

(B) Qualified nonguaranteed contract 
(i) In general 

For purposes of this paragraph, the term 
“qualified nonguaranteed contract” means any 
insurance contract (including a reasonable 
premium stabilization reserve held 
thereunder) if— 

(I) there is no guarantee of a renewal of 

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=26USCAS501&FindType=L&ReferencePositionType=T&ReferencePosition=SP_4b24000003ba5
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such contract, and 
(II) other than insurance protection, the 

only payments to which the employer or 
employees are entitled are experience rated 
refunds or policy dividends which are not 
guaranteed and which are determined by 
factors other than the amount of welfare 
benefits paid to (or on behalf of) the 
employees of the employer or their 
beneficiaries. 

(ii) Limitation 
In the case of any qualified nonguaranteed 

contract, subparagraph (A) shall not apply 
unless the amount of any experience rated 
refund or policy dividend payable to an 
employer with respect to a policy year is 
treated by the employer as received or 
accrued in the taxable year in which the policy 
year ends. 

* * * 
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26 U.S.C. § 419A(f)(6) 
 

§ 419A.  Qualified asset account; limitation on 
additions to account 

* * * 
(f) Definitions and other special rules 

For purposes of this section— 

* * * 
(6) Exception for 10-or-more employer plans 

(A)  In general 
This subpart shall not apply in the case of any 

welfare benefit fund which is part of a 10 or more 
employer plan.  The preceding sentence shall not 
apply to any plan which maintains experience-
rating arrangements with respect to individual 
employers. 
(B)  10 or more employer plan 

For purposes of subparagraph (A), the term “10 
or more employer plan” means a plan— 

(i) to which more than 1 employer contributes, 
and 

(ii) to which no employer normally contributes 
more than 10 percent of the total contributions 
contributed under the plan by all employers. 

* * * 
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26 U.S.C. § 7482(a)(1) 
 

§ 7482. Courts of review 
(a) Jurisdiction 

(1) In general 
The United States Courts of Appeals (other than 

the United States Court of Appeals for the Federal 
Circuit) shall have exclusive jurisdiction to review 
the decisions of the Tax Court, except as provided 
in section 1254 of Title 28 of the United States 
Code, in the same manner and to the same extent as 
decisions of the district courts in civil actions tried 
without a jury; and the judgment of any such court 
shall be final, except that it shall be subject to 
review by the Supreme Court of the United States 
upon certiorari, in the manner provided in section 
1254 of Title 28 of the United States Code. 

* * * 
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26 U.S.C. § 7491(a), (c) 
 

§ 7491. Burden of proof 
(a) Burden shifts where taxpayer produces credible 
evidence.— 

(1) General rule 
If, in any court proceeding, a taxpayer introduces 

credible evidence with respect to any factual issue 
relevant to ascertaining the liability of the taxpayer 
for any tax imposed by subtitle A or B, the 
Secretary shall have the burden of proof with 
respect to such issue. 

(2) Limitations 
Paragraph (1) shall apply with respect to an issue 

only if— 
(A) the taxpayer has complied with the 

requirements under this title to substantiate any 
item; 

(B) the taxpayer has maintained all records 
required under this title and has cooperated with 
reasonable requests by the Secretary for 
witnesses, information, documents, meetings, and 
interviews; and 

(C) in the case of a partnership, corporation, or 
trust, the taxpayer is described in section 
7430(c)(4)(A)(ii). 

Subparagraph (C) shall not apply to any qualified 
revocable trust (as defined in section 645(b)(1)) with 
respect to liability for tax for any taxable year 
ending after the date of the decedent’s death and 
before the applicable date (as defined in section 
645(b)(2)). 
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(3) Coordination 
Paragraph (1) shall not apply to any issue if any 

other provision of this title provides for a specific 
burden of proof with respect to such issue. 

* * * 
(c) Penalties 

Notwithstanding any other provision of this title, the 
Secretary shall have the burden of production in any 
court proceeding with respect to the liability of any 
individual for any penalty, addition to tax, or additional 
amount imposed by this title. 
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26 C.F.R. § 1.162-10(a) 
 

§ 1.162–10 Certain employee benefits. 
(a) In general. Amounts paid or accrued by a 

taxpayer on account of injuries received by employees 
and lump sum amounts paid or accrued as 
compensation for injuries, are proper deductions as 
ordinary and necessary expenses.  Such deductions are 
limited to the amount not compensated for by 
insurance or otherwise. Amounts paid or accrued 
within the taxable year for dismissal wages, 
unemployment benefits, guaranteed annual wages, 
vacations, or a sickness, accident, hospitalization, 
medical expense, recreational, welfare, or similar 
benefit plan, are deductible under section 162(a) if they 
are ordinary and necessary expenses of the trade or 
business. However, except as provided in paragraph 
(b) of this section, such amounts shall not be deductible 
under section 162(a) if, under any circumstances, they 
may be used to provide benefits under a stock bonus, 
pension, annuity, profit-sharing, or other deferred 
compensation plan of the type referred to in section 
404(a). In such an event, the extent to which these 
amounts are deductible from gross income shall be 
governed by the provisions of section 404 and the 
regulations issued thereunder. 

* * * 
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