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i 

 
QUESTION PRESENTED FOR REVIEW 

 
 Does the Indiana statute that disqualifies a 
health care provider from participating in a govern-
ment program because, outside that program and 
with wholly private funds, it provides abortion care 
impose an unconstitutional condition in violation of 
the Fourteenth Amendment to the United States 
Constitution? 
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PARTIES TO THE PROCEEDING 

 
 Conditional Cross-Petitioner is Planned Parent-
hood of Indiana, Inc. (“PPIN”). PPIN was one of the 
Appellees below and is one of the Respondents on the 
Petition For Writ of Certiorari. The other Respon-
dents on the Petition, who are not on the Conditional-
Cross Petition, are Dr. Michael King, Letitia 
Clemons, and Dejiona Jackson.1 

 Respondents on this Cross-Petition For Writ of 
Certiorari, who were the Appellants below and are 
the Petitioners on the Petition for Writ of Certiorari, 
are the Commissioner of the Indiana State Depart-
ment of Health, the Director of the Indiana State 
Budget Agency, the Commissioner of the Indiana 
Department of Administration, and the Secretary of 
the Indiana Family and Social Services Administra-
tion. 

 
RULE 29.6 CORPORATE  

DISCLOSURE STATEMENT 

 Conditional Cross-Petitioner Planned Parenthood 
of Indiana, Inc., is a non-profit domestic corporation 
incorporated in Indiana with its principal place of 
business in Indiana. It has no parent corporation and 
does not issue stock. 

 
 1 Carla Cleary, who was also a plaintiff, was voluntarily 
dismissed from the case prior to the Court of Appeals’ Judgment.  
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CONDITIONAL CROSS-PETITION  
FOR A WRIT OF CERTIORARI TO THE  
UNITED STATES COURT OF APPEALS  

FOR THE SEVENTH CIRCUIT 

 Planned Parenthood of Indiana, Inc. (“PPIN”) 
respectfully conditionally cross-petitions for a writ of 
certiorari, if this Court grants the pending Petition, 
to review so much of the judgment of the United 
States Court of Appeals for the Seventh Circuit as 
holds that Indiana Code § 5-22-17-5.5 does not im-
pose an unconstitutional condition in violation of the 
Fourteenth Amendment to the United States Consti-
tution. 

---------------------------------  --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the United States Court of Ap-
peals for the Seventh Circuit, dated October 23, 2012, 
is reported at 699 F.3d 962 (7th Cir. 2012), and is 
reprinted in the Petitioners’ Appendix at App. 1a-52a. 
The decision of the trial court is reported at 794 
F. Supp. 2d 892 (S.D. Ind. 2011), and is reprinted at 
App. 53a-112a. 

---------------------------------  --------------------------------- 
 

STATEMENT OF JURISDICTION 

 The opinion of the United States Court of Ap-
peals for the Seventh Circuit is dated October 23, 
2012. By order of Justice Kagan, as Circuit Justice for 
the United States Court of Appeals for the Seventh 
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Circuit, dated December 26, 2012, the deadline for 
filing a petition for a writ of certiorari was extended 
to February 20, 2013. Petitioners filed their petition 
on that date. PPIN files this Conditional Cross-
Petition pursuant to Supreme Court Rule 12.5, under 
which any such petition is due on March 22, 2013. 

 The jurisdiction of this Court is invoked under 28 
U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED 

 This Conditional Cross-Petition involves the 
constitutionality of Indiana Code § 5-22-17-5.5, which 
provides: 

(a) This section does not apply to hospitals 
licensed under IC 16-21-2 or ambulatory 
surgical centers licensed under IC 16-21-2. 

(b) An agency of the state may not: (1) en-
ter into a contract with; or (2) make a grant 
to; any entity that performs abortions or 
maintains or operates a facility where abor-
tions are performed that involves the ex-
penditure of state funds or federal funds 
administered by the state. 

(c) Any appropriation by the state: (1) in a 
budget bill; (2) under IC 5-19-1-3.5; or (3) in 
any other law of the state; to pay for a con-
tract with or grant made to any entity that 
performs abortions or maintains or operates 
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a facility where abortions are performed is 
canceled, and the money appropriated is not 
available for payment of any contract with or 
grant made to the entity that performs abor-
tions or maintains or operates a facility 
where abortions are performed. 

(d) For any contract with or grant made to 
an entity that performs abortions or main-
tains or operates a facility where abortions 
are performed covered under subsection (b), 
the budget agency shall make a determina-
tion that funds are not available, and the 
contract or grant shall be terminated under 
section 5 of this chapter. 

 In particular, PPIN alleges that this Indiana 
statute violates Section 1 of the Fourteenth Amend-
ment to the United States Constitution, which pro-
vides: 

  No State shall make or enforce any law 
which shall abridge the privileges or immun-
ities of citizens of the United States; nor 
shall any State deprive any person of life, 
liberty, or property without due process of 
law. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 The U.S. Court of Appeals for the Seventh Circuit 
correctly held that Indiana Code § 5-22-17-5.5 cannot 
be applied to PPIN’s participation in the Medicaid 
program because it violates the federal law guarantee 
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that Medicaid enrollees be given their free choice of 
provider, 42 U.S.C. § 1396a(a)(23). Petitioners have 
asked this Court to grant a writ of certiorari to review 
that holding. As explained in the separately filed 
Brief in Opposition to the Petition, certiorari is not 
warranted.  

 PPIN respectfully files this Conditional Cross-
Petition in order to ensure that if the Court grants 
the Petition, PPIN may argue, as an alternative 
ground for affirmance, that Indiana Code § 5-22-17-
5.5 imposes an unconstitutional condition in violation 
of the Fourteenth Amendment. The Indiana statute 
disqualifies a health care provider from participating 
in a government program because, outside that 
program and with wholly private funds, it provides 
abortion care. Because the Seventh Circuit prelimi-
narily enjoined the Act’s application to the Medicaid 
program, it did not reach the unconstitutional condi-
tions claim with regard to the Medicaid program. 
However, addressing non-Medicaid funds also im-
pacted by the Indiana statute, the Seventh Circuit 
held that a preliminary injunction was not warranted 
because the Indiana statute did not likely impose an 
unconstitutional condition. While PPIN contends that 
this holding was in error, PPIN did not seek review 
by this Court because the holding was on an appeal 
from a preliminary injunction and was thus not a 
final ruling. See, e.g., Drayer v. Krasner, 572 F.2d 348, 
353 (2d Cir. 1978) (Friendly, J.) (“Failure to take an 
authorized appeal from an interlocutory order does 
not preclude raising the question on appeal from  
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the final judgment.”); 16 Wright & Miller et al., 
Federal Practice and Procedure § 3921 (“Appeal under 
§ 1292(a)(1) remains permissive, not mandatory.”); cf. 
El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473, 
481 (1999) (noting that party could challenge the 
“substance” of preliminary injunction orders “on 
appeal from a final judgment”); United States v. 
Clark, 445 U.S. 23, 25 n.2 (1980) (permitting review 
after final judgment where Government did not 
appeal a prior interlocutory decision under 28 U.S.C. 
§ 1252).  

 PPIN files this Conditional Cross-Petition to 
preserve its ability, should this Court grant the 
Petition, to argue the unconstitutional conditions 
claim as an alternative basis for affirming the district 
court’s preliminary injunction as to the Medicaid 
program. See, e.g., Northwest Airlines, Inc. v. County 
of Kent, 510 U.S. 355, 364 (1994) (holding that a 
“cross-petition is required . . . when the respondent 
seeks to alter the judgment below”). 

 
A. Statement of facts 

 Planned Parenthood of Indiana, Inc. (“PPIN”) 
provides comprehensive reproductive health care 
utilizing a network of health centers across Indiana. 
These health centers provide a wide range of family 
planning and basic preventive health services includ-
ing physical exams, contraception and contraceptive 
counseling, screening for breast and cervical cancer, 
testing for HIV, testing and treatment for certain 
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sexually transmitted infections, and pregnancy 
testing and counseling. At four of its health centers, 
PPIN also offers abortion care, which is entirely 
privately funded and which comprises only a very 
small percentage of PPIN’s services.  

 At the time that Indiana Code § 5-22-17-5.5 was 
enacted, PPIN participated in several government-
funded programs through “grants” or “contracts” with 
“[a]n agency of the state.” Pursuant to one contract, 
the one at issue in the Petition for Certiorari, PPIN 
participated in the Medicaid program, providing 
family planning and other non-abortion reproductive 
health services to more than 9,300 low-income Indi-
ana women. Additionally, PPIN had contracts with 
the Indiana State Department of Health for federally 
funded public health programs involving disease 
intervention services.2 

   

 
 2 The State Department of Health grants in existence at the 
time of the district court’s preliminary injunction decision 
expired by their terms on December 31, 2012. Insofar as these 
grants were not renewed pursuant to the plain language of 
Indiana Code § 5-22-17-5.5 (and the Seventh Circuit’s decision 
upholding that statute as applied to non-Medicaid monies), and 
insofar as the statute continues to affect PPIN’s future grant 
opportunities, this lapse does not affect the justiciability of the 
unconstitutional conditions claim. 
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B. The legislative background and the pro-
ceedings below 

 In 2011, the Indiana Legislature adopted, and 
the Governor signed into law, Indiana House Enrolled 
Act 1210 (“HEA 1210”), which, among other things, 
contained Indiana Code § 5-22-17-5.5. The result of 
that statute was to render PPIN ineligible to partici-
pate in the Medicaid program, as well as the other 
federally funded public health programs that distrib-
uted monies to the State of Indiana because, outside 
any government program and with wholly private 
funds, PPIN provides abortion care.  

 Upon the enactment of HEA 1210 Plaintiffs below 
challenged and sought preliminary injunctive relief 
against several of its provisions. Plaintiffs claimed 
that § 5-22-17-5.5 suffers from four flaws: (1) it vio-
lates the provision of the federal Medicaid Act that 
guarantees Medicaid patients freedom of choice 
among providers, 42 U.S.C. § 1396a(a)(23); (2) it is 
preempted by federal law; (3) it imposes an unconsti-
tutional condition on PPIN in violation of the Four-
teenth Amendment because it conditions receipt of 
government funds on an entity not providing abortion 
care; and (4) it violates the contract clause of the U.S. 
Constitution (although this claim was not pursued on 
appeal).3 The district court had jurisdiction over these 

 
 3 Plaintiffs also challenged portions of HEA 1210 that 
required that prior to an abortion, women receive certain 
information. The district court granted partial preliminary 
injunctive relief concerning those requirements, and neither 

(Continued on following page) 
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claims pursuant to 28 U.S.C. § 1331 because they 
involve issues arising under federal law and the 
United States Constitution. 

 The district court preliminarily enjoined Indiana 
Code § 5-22-17-5.5 as applied to the Medicaid pro-
gram, finding it likely violated 42 U.S.C. § 1396a(a)(23), 
the federal Medicaid law guaranteeing enrollees’ free 
choice of provider. (App. 84a). The district court also 
preliminarily enjoined the statute as it applied to the 
disease intervention services monies that PPIN 
received from the State of Indiana, finding that as 
applied to these funds, Indiana Code § 5-22-17-5.5 
was likely preempted by federal law. (App. 90a-91a). 
The district court, therefore, did not consider the 
unconstitutional conditions claim. 

 The Defendants below, Petitioners in this Court, 
appealed the preliminary injunction. A three-judge 
panel of the Seventh Circuit affirmed as to the Medi-
caid program, finding that 42 U.S.C. § 1396a(a)(23) 
confers individual rights enforceable under 42 U.S.C. 
§ 1983, and holding that, on the merits, the Indiana 
law likely violates federal Medicaid law. (App 25a, 
32a).  

 However, the panel reversed the preliminary 
injunction as applied to the disease intervention 
services grant. It first ruled that federal law did not 

 
party appealed. Those provisions are, therefore, not before this 
Court. 
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preempt application of Indiana Code § 5-22-17-5.5 to 
the disease intervention grant. (App. 44a). That issue 
is not raised in either the Petition or this Conditional 
Cross-Petition.4 Because it found that federal law 
allows the imposition of Indiana Code § 5-22-17-5.5 
on the disease intervention services grant, the Sev-
enth Circuit reached PPIN’s unconstitutional condi-
tions claim and held that PPIN was unlikely to 
succeed on that claim. (App. 50a-51a). PPIN condi-
tionally cross-petitions for review of this holding so 
that, should this Court grant the Petition, PPIN will 
be able to assert the unconstitutional conditions 
claim as an alternative ground to affirm the Circuit’s 
holding on the Medicaid program  

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 If the Court grants the pending Petition, the 
Court should grant review of the Seventh Circuit’s 
unconstitutional conditions holding. The Seventh 
Circuit’s ruling decides an important federal question 
in a way that conflicts with more than forty years of 
relevant decisions of the Court. While the government 
may limit how its funds are spent, it cannot “place[ ]  
a condition on the recipient of the subsidy rather than 

 
 4 However, as noted in the Brief in Opposition to the 
Petition, if certiorari is granted, PPIN will assert as an alterna-
tive ground to affirm that, as applied to the Medicaid program, 
Indiana Code § 5-22-17-5.5 is preempted by federal law. Brief in 
Opposition, Section IV. 
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on a particular program or service” because that 
would “effectively prohibit[ ]  the recipient from en-
gaging in the protected conduct outside the scope of 
the [government] funded program.” Rust v. Sullivan, 
500 U.S. 173, 197 (1991). This bar against unconsti-
tutional conditions on the recipients of governmental 
funds is necessary because if the government could 

deny a benefit to a person because of his con-
stitutionally protected speech or associa-
tions, his exercise of those freedoms would in 
effect be penalized and inhibited. This would 
allow the government to “produce a result 
which [it] could not command directly.” Such 
interference with constitutional rights is im-
permissible. 

Perry v. Sindermann, 408 U.S. 593, 597 (1972) (quot-
ing Speiser v. Randall, 357 U.S. 513, 526 (1958)) 
(alteration in original); see also, e.g., Rumsfeld v. 
Forum for Academic and Institutional Rights, Inc., 
547 U.S. 47, 59 (2006) (“Under this principle, known 
as the unconstitutional conditions doctrine, the 
Solomon Amendment would be unconstitutional if 
Congress could not directly require universities to 
provide military recruiters equal access to their 
students.”). 

 Indiana Code § 5-22-17-5.5 falls on the wrong 
side of this divide. It does not prohibit merely the 
funded entity’s expenditure of government funds on 
abortions, which is a permissible policy choice. See 
Harris v. McRae, 448 U.S. 297, 315-17 (1980); Maher 
v. Roe, 432 U.S. 464, 473-76 (1977). Rather, it prohibits 
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the funded entity’s expenditure of its own, private 
funds, and so places a condition on the recipient of 
government funds – i.e., if an entity wants to receive 
any state contract or grant, it must refrain from 
providing abortion care at all, even outside any 
government program and with wholly private funds.  

 The Seventh Circuit correctly recognized that 
“[t]he unconstitutional-conditions doctrine would be 
implicated if a state adopted a policy of withholding 
unrelated public benefits from a woman who had an 
abortion,” (App. 50a n.13, citing Harris v. McRae, 448 
U.S. 297, 317 n.19 (1980)), but incorrectly found that 
there is no unconstitutional condition when it is 
abortion providers who must forego engaging in 
constitutionally protected activity in order to partici-
pate in state programs. 

 Yet, the Court made clear in Webster v. Reproduc-
tive Health Services, 492 U.S. 490, 510-11 (1989), that 
protection from unconstitutional conditions applies 
with equal force to all who engage in constitutionally 
protected conduct, including those who provide abor-
tion care. In upholding a state law that prohibited 
public facilities from performing non-therapeutic 
abortions as a permissible funding restriction, the 
Court cautioned that “this case might . . . be different 
if the State barred doctors who performed abortions 
in private facilities from the use of public facilities for 
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any purpose.” Id. at 510 n.8.5 Of course, this is pre-
cisely what Indiana Code § 5-22-17-5.5 does: it bars 
health care providers who perform abortions using 
solely private funds from participating in government 
programs for any purpose. 

 Thus, the Seventh Circuit’s holding, at the pre-
liminary injunction stage, conflicts with the Court’s 
longstanding unconstitutional conditions doctrine. If 
the Court grants certiorari on the Medicaid Act issues 
presented by Petitioners, it should also grant this 
Conditional Cross-Petition so it may consider, as an 
alternative ground for affirming the preliminary 
injunction, that Indiana Code § 5-22-17-5.5 imposes 
an unconstitutional condition on the receipt of Medi-
caid funds in violation of the Fourteenth Amendment. 

---------------------------------  --------------------------------- 
   

 
 5 See also Planned Parenthood of Mid-Missouri and E. 
Kansas v. Dempsey, 167 F.3d 458, 462-64 (8th Cir. 1999) (apply-
ing unconstitutional conditions doctrine to abortion provider); 
Planned Parenthood of Central & Northern Arizona v. Arizona, 
718 F.2d 938, 942-45 (9th Cir. 1983) (same). 



13 

CONCLUSION 

 For the reasons stated above, if this Court grants 
the pending Petition, it should also grant this Condi-
tional Cross-Petition.  
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