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QUESTION PRESENTED 

 
 A federal district court ruled on a breach-of-
contract claim for damages. Just over a month later, 
it ruled on a discrete contractual claim for damages 
pleaded in the same complaint, which (a) sought to 
recoup pre-litigation (as well as litigation) collection 
expenses and fees and (b) was not contingent on being 
a “prevailing party” in litigation. 

 The question presented is whether the first order 
is a “final decision” that must be appealed separately 
under 28 U.S.C. § 1291, or whether instead a notice of 
appeal filed within 30 days of the second order brings 
the entire case before the court of appeals. 
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PARTIES TO THE PROCEEDING 

 
 Petitioners are Ray Haluch Gravel Co.; Ray 
Haluch Inc., d/b/a Ray Gravel Co.; Ray Haluch, Inc., 
d/b/a Ray Haluch Gravel Co.; Ray Haluch Gravel 
Company, Inc., d/b/a Ray Haluch Gravel Co.; Ray-
mond Haluch, individually and as an Officer of Ray 
Haluch, Inc. and Ray Haluch Gravel Company, Inc.; 
and Raymond Haluch, individually and d/b/a Ray 
Haluch Gravel Co. All petitioners were defendants-
appellees/cross-appellants below. 

 Respondents are Central Pension Fund of the 
International Union of Operating Engineers and 
Participating Employers, by Michael R. Fanning, as 
Chief Executive Officer; International Union of 
Operating Engineers Local 98 Health and Welfare, 
Pension and Annuity Funds, by Barbara Lane, as 
Administrative Manager; International Union of 
Operating Engineers Local 98 and Employers Coop-
erative Trust, by William Sullivan and Eugene P. 
Melville, Jr., as Trustees; International Union of 
Operating Engineers Local 98, AFL-CIO, by Eugene 
P. Melville, Jr., as Business Manager; and Local 98 
Engineers Joint Training, Retraining, Skill Improve-
ment, Safety Education, Apprenticeship and Training 
Fund, by Barbara Lane, as Administrative Manager. 
All respondents were plaintiffs-appellants/cross-
appellees below. 

 
CORPORATE DISCLOSURE STATEMENT 

 No respondent is a corporation. 
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STATEMENT 

 Respondents are a labor union that represents 
workers employed by petitioners in their landscaping-
supplies business, and multi-employer employee-
benefit funds that provide pension and other benefits 
to their participant employees. Petitioners failed to 
make required contributions and related payments to 
the funds and to keep proper records documenting 
work by covered employees, so respondents had to 
engage auditors and lawyers in an effort to collect the 
delinquent contributions. The collective bargaining 
agreement between petitioners and the union re-
quired petitioners to reimburse respondents for these 
costs of collection, whether or not litigation was 
commenced. 

 When petitioners repeatedly refused respondents’ 
demands for the required payments, respondents 
sued in federal court to recover them. In their com-
plaint, respondents sought damages for the delin-
quent payments and for the expenses of collecting 
them. The district court ruled on the issues in two 
separate orders, finding for respondents on both 
issues with respect to one employee, but ruling 
against respondents with respect to employees who 
could not be identified because of petitioners’ failure 
to keep the required records. Respondents appealed 
both orders insofar as they rejected the claims related 
to the unidentified employees. 

 The narrow question presented by the petition is 
whether the court of appeals correctly held that 
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respondents’ appeal was timely. Petitioners argue 
that the court below should have dismissed a merito-
rious appeal as filed too late because the district 
court’s first order was supposedly final and should 
have been appealed separately, even though that 
order did not resolve all of the contract claims for pre-
litigation damages. The decision below does not 
conflict with the decisions of this Court or of any 
other court of appeals. Further review of this correct 
ruling is unwarranted. 

 
A. Factual Background 

 1. Beginning in 1988, petitioner Ray Haluch 
Gravel Company, Inc. (“the Company”) entered into a 
series of collective bargaining agreements with the 
International Union of Operating Engineers Local 98, 
AFL-CIO (“the Union”).1 The Union operates a non-
exclusive hiring hall through which employers may 
hire union or non-union workers. Pet. App. 24a. 

 The most recent collective bargaining agreement 
(the “Agreement”) covered the period from May 1, 
2005 through April 30, 2011. Under the Agreement, 
the Company was required to remit contributions on 
behalf of employees who performed certain types of 
work to Union-affiliated benefit funds (the “Funds”). 

 
 1 The Company has variously been called “Ray Haluch, 
Inc.,” “Ray Haluch Gravel Company, Inc.” and other similar 
names. We refer to those entities, as well as their owner and 
officer, Ray Haluch, as “petitioners” or “the Company.” 
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Pet. App. 3a, 24a-25a.2 Covered employees included 
various mechanics and employees who operated 
“shovels, cranes, drag-lines, bulldozers, plant opera-
tors, front end loaders, power leaders of all types and 
similar equipment.” Id. at 50a. The Agreement fur-
ther provided that “[a]ny costs, including legal fees, of 
collecting payments due these Funds shall be borne 
by the defaulting Employer.” Id. at 52a. 

 2. The Company failed to make required contri-
butions to the Funds for some of its employees, in-
cluding Martin Jagodowski, who was employed from 
September 2005 until September 2006. As the district 
court found, he spent over seventy percent of his time 
performing work covered by the Agreement (operat-
ing a front-end loader, bucket loader, portable plant, 
forklift and Bobcat). Nevertheless, the Company 
made no contributions to the Funds on his behalf. 
Pet. App. 26a-27a.3 

 
 2 The Funds include the Central Pension Fund of the 
International Union of Operating Engineers and Participating 
Employers; the International Union of Operating Engineers 
Local 98 Health and Welfare, Pension and Annuity Funds; the 
Local 98 Engineers Joint Training, Retraining, Skill Improve-
ment, Safety Education, Apprenticeship and Training Fund; and 
the International Union of Operating Engineers Local 98 and 
Employers Cooperative Trust. Pet. App. 3a n.2. 

 3 Ray Haluch, who signed the Agreement for the Company, 
claimed that he thought it covered only one employee, Todd 
Downey, who worked part-time for a few months in 2004 and 
2005. The district court found that this understanding was 
belied by the Agreement’s “clear language,” which “absolutely” 

(Continued on following page) 



4 

 After Jagodowski left the Company, other em-
ployees took over his work. The Company failed to 
keep legally required records of which employees 
performed covered work and for how many hours, and 
failed to make contributions on their behalf. Pet. App. 
27a. 

 3. In 2007, the Funds attempted to perform an 
audit of the Company’s books and records pursuant to 
their standard policy. Pet. App. 27a. In September 
2008, however, when the Funds had been unable to 
obtain the Company’s cooperation in completing the 
audit, the Funds hired counsel. Over the next year, 
and before commencing litigation, counsel attempted 
to exact the Company’s compliance with the audit 
process and, upon partial completion of the audit in 
July 2009, to persuade the Company to fulfill its 
obligations under the Agreement. See Wagner Aff. 
Exh. A, at 1-5, Apr. 4, 2011. The Funds’ lawyers were 
not able to secure full compliance and the auditors 
were not able to complete the audit. 

 The incomplete audit revealed previously unre-
ported employees’ work that was covered under the 
Agreement. The Funds accordingly demanded pay-
ment of these delinquent contributions and related 
damages (including interest and liquidated damages), 
but their demands were unsuccessful. See Wagner 
Aff. Exh. A, at 3-4. 

 
established that it covered “not one employee but several types 
of employees.” Pet. App. 32a-33a (emphasis in original). 
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 Beginning with their engagement of auditors and 
counsel until the commencement of this action, the 
Funds paid $4949.35 in attorney’s fees and $3497 in 
audit fees, plus incidental costs, in their attempt to 
exact the Company’s compliance with the Agreement. 
Wagner Aff. Exh. A, at 1-5, & Exh. B, at 1-2; Pl. Exh. 
12, at 1. After commencing the action, the Funds 
incurred more than $120,000 in additional legal fees 
and an additional $3040 in audit fees, plus costs, 
through March 31, 2011. Wagner Aff. Exh. A, at 5-36, 
& Exh. B; Pl. Exh. 12, at 1-2. 

 
B. Proceedings in the District Court 

 1. On September 25, 2009, the Funds filed suit 
in the United States District Court for the District of 
Massachusetts. The complaint sought unpaid benefit 
contributions, union dues deductions, interest, and 
liquidated damages (collectively, “remittances”); 
production of further records for auditing; and recov-
ery of the auditing fees, legal fees, and other expenses 
attributable to collecting the remittances (collectively, 
“collection expenses”). Comp., Prayer for Relief ¶¶ 1-
6. 

 2. During a three-day bench trial, the district 
court noted that the issue of “attorney’s fees is part of 
the damages potentially.” 3 Trial Tr. 51:19-20, Feb. 
28, 2011. The court therefore gave the Funds the 
option of making their submission for fees and other 
collection costs with their proposed findings of fact 
and conclusions of law or waiting for the outcome of 
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the claim for remittances. The Funds chose the 
former and, pursuant to a three-week extension of 
time, submitted their motion for fees on April 5, 2011, 
more than two months before the court rendered its 
decision on the remittances claim. They sought 
compensation for auditing and legal fees, as well as 
costs (including disbursements, travel expenses, filing 
fees, and the like) incurred while trying to collect the 
remittances – both out of court, before the litigation 
commenced, and during the litigation. Wagner Aff. 
2-4. 

 On June 17, 2011, the district court issued an 
order awarding the Funds $26,897.41, representing 
unpaid contributions for work performed by 
Jagodowski, interest, and liquidated damages. The 
court denied recovery, however, for work performed by 
employees whose identities and hours were missing 
from the Company’s records. The court stated that it 
would rule on the claim for attorney’s fees in a sepa-
rate memorandum. Pet. App. 38a. 

 On July 25, 2011, the district court issued a 
memorandum and order awarding the Funds 
$34,688.15 in attorney’s fees, auditing fees, costs, and 
expenses incurred both before and during the litiga-
tion. Pet. App. 47a & n.1. At the end of its order, the 
court stated for the first time that “[t]his case may 
now be closed.” Id. at 47a. 
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C. Proceedings on Appeal 

 On August 15, 2011, the Funds filed a notice of 
appeal. One week later, the Company cross-appealed 
both the June order awarding damages for failure to 
make contributions for Jagodowski and the July 
order awarding collection expenses, including attor-
ney’s fees. The Company filed no response when the 
clerk of the court issued an order to show cause 
relating to the timeliness of the appeal as to the June 
order. See Order of Court, Oct. 3, 2011. The court of 
appeals then sua sponte ordered the parties to submit 
briefs as to the timeliness of the Funds’ appeal. Order 
of Court, Jan. 24, 2012. The Company argued that 
the appeal was untimely as to the order on remit-
tances, because it was filed more than thirty days 
after that order was issued. Pet. App. 6a. At oral 
argument, however, counsel for the Company admit-
ted that other circuits’ supposedly contrary decisions 
did not “include pre-litigation attorney’s fees,” so a 
holding in favor of the Funds “wouldn’t conflict with 
any of these other circuits.” Oral Arg. Tr. 8 (1st Cir. 
July 31, 2012) (unofficial).4 

 
 4 After petitioners’ counsel twice cited supposedly contrary 
decisions of the Fifth, Seventh, and Ninth Circuits, he conceded 
that those decisions were not on point: 

Judge Dyk: Do those other circuits address cases similar 
to this where the costs – the attorney’s fees 
that are being claimed include pre-litigation 
attorney’s fees?  

Attorney Aguiar: I don’t believe they do, your Honor. . . . 

(Continued on following page) 
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 The court of appeals held that the Funds’ appeal 
was timely as to both issues. The court held that the 
fees here “f[e]ll beyond the line drawn by” Budinich v. 
Becton Dickinson & Co., 486 U.S. 196 (1988), because 
they were “an element of the [Funds’] contractual 
damages” rather than the typical statutory attorney’s 
fees considered in Budinich. Pet. App. 8a, 9a. Attor-
ney’s fees under fee-shifting statutes are “collateral” 
to the main action because they are awarded not to 
remedy a pre-litigation injury, but as the “prevailing 
part[y’s]” costs of bringing the litigation. Id. at 6a, 8a-
9a. They therefore do not undermine the finality of a 
prior decision on the merits. 

 In Budinich, this Court held that an order resolv-
ing the merits of a case was final, although a request 
for “prevailing party” attorney’s fees under a statute 
remained unresolved. The court of appeals in this 
case rejected petitioners’ argument that “this case is 
on a par with Budinich.” Pet. App. 9a; see also id. 
(petitioner’s argument is “of little moment here”). The 
court explained that in this case, unlike in Budinich, 
the complaint sought to recover collection expenses 

 
Judge Dyk: So, if we were to hold hypothetically that 

where there is an attorney’s fees claim that is 
for more than the litigation costs and that 
that aspect of the claim renders the original 
judgment non-final, that wouldn’t conflict 
with any of these other circuits.  

Attorney Aguiar: That’s correct, your Honor. 

Oral Arg. Tr. 8 (1st Cir. July 31, 2012) (unofficial).  
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that are independent of litigation “as an element of 
damages in the event of a breach.” Id. at 8a. Under 
the collective bargaining agreement, “[t]here is no 
requirement that suit be brought and, thus, there is 
no requirement that the Funds be prevailing parties.” 
Id. at 9a. The right asserted here “would apply when 
a fund attempts to collect contributions from an 
employer, who, after a period of recalcitrance, yields 
to the fund’s demands before suit is brought.” Id. 
Indeed, the fees sought “included fees for legal ser-
vices rendered prior to suit.” Id. at 8a (emphasis 
added). 

 As a result, the court of appeals held that the 
collection expenses, including fees, were “part of the 
merits of [the Funds’] contract claim,” and that “no 
final judgment [was] entered until the district court 
resolved the contract-based claim for attorneys’ fees.” 
Pet. App. 9a. The notice of appeal was filed within 
thirty days of the district court’s second and final 
order, and it therefore was “timely as to all the issues 
raised.” Id. 

 On the merits, the court of appeals held that the 
district court erred in denying respondents recovery 
of delinquent contributions for covered work per-
formed by unidentified employees. Under federal law, 
employers must maintain employee records sufficient 
to determine benefits due. Since the Funds proved 
that covered work was performed, the burden shifted 
to the Company to demonstrate which hours repre-
sented covered work and which did not. The court of 
appeals therefore remanded to the district court to 
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make this determination in the first instance. Pet. 
App. 11a-17a. 

 The court of appeals did not address the Funds’ 
appeal of the fee award because the district court 
would have to recalculate it on remand, along with 
redetermining the correct amount of delinquent 
contributions. Pet. App. 17a-18a. The court of appeals 
also denied petitioners’ cross-appeal on attorney’s 
fees, without prejudice. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 The decision below does not conflict with 
Budinich or the decision of any other court of appeals. 
As the court of appeals correctly concluded, under the 
specific language of the Agreement, the Funds’ claim 
for collection expenses, like its claim for remittances, 
was part of the injury giving rise to the action; it was 
in no sense “collateral” to the remittances claim. This 
case is therefore “beyond the line drawn by the 
Budinich Court.” Pet. App. 9a. 

 The Company conceded during oral argument 
below that in this situation, a decision by the First 
Circuit that the appeal was timely would not conflict 
with other circuits’ decisions. To assert a conflict, the 
Company now ignores the critical distinction between 
the typical request for statutory attorney’s fees, which 
Budinich addresses, and the damages claim for 
collection expenses here, which includes attorney’s 
fees as one of its several components. This Court 
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considered the request for attorney’s fees in Budinich 
to be “collateral” because, as is common in fee-shifting 
statutes, the fees “[did] not remedy the injury giving 
rise to the action”; rather, they were (a) incurred “for 
the litigation at hand” and (b) awarded to a “prevail-
ing party.” 486 U.S. at 200-01. 

 By contrast, the Funds’ claim for collection ex-
penses under the specific terms of the Agreement is 
an independent and stand-alone claim to recover for 
an injury that accrued before, and gave rise to, the 
litigation. It is, in other words, a self-sufficient claim 
“on the merits.” As it turned out, the Funds had to 
sue and obtain a judgment to obtain compensation, 
rather than collect what was due them under the 
Agreement without litigation or by means of a set-
tlement. But the Funds’ claim for damages to com-
pensate them for the collection expenses – which the 
Agreement obligated the Company to pay – was 
neither “for the litigation at hand” nor dependent on 
being a “prevailing party”5 in any underlying litiga-
tion. As such, it could not in any sense be considered 
collateral and so had to be resolved before the deci-
sion on remittances could become final. 

 
 5 In this context, “prevailing party” is a term of art. When 
an entitlement to fees is based on a “prevailing party” require-
ment, a litigant must first obtain a “judicially sanctioned change 
in the legal relationship of the parties” before an award of 
attorney’s fees is proper. Buckhannon Bd. & Care Home, Inc. v. 
West Virginia Dep’t of Health & Human Res., 532 U.S. 598, 605 
(2001) (emphasis added).  
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 There is no conflict in the circuits. Eight circuits 
that have addressed the question of finality in the 
posture of this case have arrived at the same conclu-
sion as the court below. In two other circuits’ cases, 
neither the briefs nor the opinions addressed whether 
the availability of pre-litigation fees and the absence 
of a “prevailing party” requirement were relevant. 
Accordingly, the question presented by this case 
remains open in those circuits. 

 Even if there were tension among the circuits’ 
approaches, it is by and large decades old and stale. 
No court of appeals has considered the question 
sufficiently important or subject to conflict to grant 
en banc review. The courts of appeals are thus free to 
reconcile any disagreement themselves. 

 The decision below is also supported by practical 
considerations of judicial efficiency, especially the 
policy against piecemeal appeals. These considera-
tions motivated the Advisory Committee to amend 
the relevant Federal Rules of Civil and Appellate 
Procedure to resolve problems that arose in the 
aftermath of Budinich. The changes, as explained in 
the Advisory Committee Notes, rest on the premise 
that Budinich does not apply to a contractual claim 
for fees like the one in this case. 

 Finally, there is no risk that any supposed varia-
tion among the circuits would lead to forum shopping 
or inequity. Litigants do not choose a forum based on 
the jurisdiction’s rule on finality, and the applicable 
rule is clear within each circuit that has addressed 
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the issue. Any need for uniformity in an area like this 
would be better addressed by amending the Federal 
Rules of Civil and Appellate Procedure. 

 
I. THERE IS NO CONFLICT IN THE CIR-

CUITS 

 The two crucial factors present in this case are 
ignored by petitioners and are absent from or over-
looked in the decisions that petitioners claim create a 
conflict in the circuits. The courts that have ad-
dressed these two factors have uniformly agreed with 
the decision of the court of appeals in this case. 

 First, the contract in this case specifically obli-
gates the Company to pay the Funds’ collection 
expenses apart from and in addition to fees or costs 
incurred “for the litigation at hand.” Budinich, 486 
U.S. at 201. Thus, in contrast to a typical request for 
fees pursuant to a statute, the injury became cog-
nizable before the Funds took any concrete steps 
toward litigation. Second, the contract does not 
condition the award of collection expenses on status 
as a “prevailing party” in litigation. Accordingly, the 
Funds did not have to obtain a court-enforced judg-
ment on any underlying litigation before the right to 
collect the pre-litigation expenses accrued. 

 Together, these two factors make the Funds’ 
entitlement to fees a self-sufficient claim. Such a 
claim can stand alone and be litigated independently 
of other contract claims. First, had the Company 
compensated the Funds for the unpaid remittances 
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voluntarily or pursuant to a settlement, the claim for 
collection expenses still could have been brought, on 
its own. By contrast, under a traditional fee-shifting 
framework involving fees “for the litigation,” the 
Funds would not have had the right to recover such 
pre-litigation fees. Second, the Agreement contem-
plated that the Funds could recover the fees and 
other collection expenses in the case of a voluntary 
payment or settlement. Under a traditional fee-
shifting framework, that would be impossible because 
there would be no “judicially sanctioned” relief that 
would give the Funds the requisite “prevailing party” 
status. Buckhannon, 532 U.S. at 605. These two 
factors thus combine to create a claim that is neces-
sarily on the merits, and it does not become collateral 
simply because there is also a separate remittances 
claim. 

 Petitioners cannot point to any court that has 
addressed these factors and still reached a decision 
contrary to the First Circuit’s below. Seven other 
circuits already apply the same rule; those that do 
not have yet to consider the effect of the two key 
characteristics of the type of claim presented here. 
Any alleged tension among the circuits’ reasoning is 
not entrenched and has largely evaporated over the 
last two decades in the wake of the 1993 amendments 
to the Federal Rules of Civil and Appellate Procedure. 

 
 
 
 



15 

A. Eight Circuits Agree That Claims for 
Pre-Litigation Fees That Are Not Con-
tingent on “Prevailing Party” Status 
Are Not Collateral 

 1. As petitioners acknowledge, the Third, 
Fourth, and Eighth Circuits agree with the court 
below that a judgment is not final if it leaves a self-
sufficient claim for attorney’s fees unresolved. See 
Pet. 13-15; see also, e.g., Gleason v. Norwest Mortg., 
Inc., 243 F.3d 130, 137-38 (3d Cir. 2001) (recognizing 
that, unless the contract requires being a “prevailing 
party” in litigation, an outstanding contractual claim 
for attorney’s fees prevents finality because it is “an 
integral part of the contractual relief sought”); Vargas 
v. Hudson Cnty. Bd. of Elections, 949 F.2d 665, 669-70 
(3d Cir. 1991) (claims were not for fees “for that 
litigation” and claimant did not seek “recovery . . . as 
a prevailing party in the litigation”) (emphasis add-
ed); Carolina Power & Light Co. v. Dynegy Mktg. & 
Trade, 415 F.3d 354, 356, 360 (4th Cir. 2005) (“con-
tractual provision . . . [wa]s not limited to expenses 
incurred during the underlying litigation,” and claim 
was “[u]nlike the circumstances in Budinich, where 
the attorneys fee award depended on whether the 
claimant was a prevailing party”); Justine Realty Co. 
v. Am. Nat’l Can Co., 945 F.2d 1044, 1049 (8th Cir. 
1991) (“motion properly sought . . . pre-litigation fees” 
and “determination of the question of fees and costs” 
preceded – and therefore did not depend on – a de-
termination of whether plaintiff was “a prevailing 
party”). 
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 2. Petitioners correctly note that this case 
would come out the same way in the Eleventh Cir-
cuit. See Pet. 16. In MedPartners, the Eleventh Cir-
cuit found that an unresolved claim for attorney’s 
fees, including fees for services rendered during a 
previous arbitration proceeding, precluded the dis-
trict court’s decision from becoming final. Brandon, 
Jones, Sandall, Zeide, Koh, Chalal & Musso, P.A. v. 
MedPartners, Inc., 312 F.3d 1349, 1354-55 (11th Cir. 
2002) (per curiam) (“The district court’s Omnibus 
Order . . . ‘retain[ed] jurisdiction . . . to award or 
confirm the award of attorneys’ fees and costs of this 
litigation and the arbitration’. . . .”) (emphasis added). 

 3. While petitioners claim that the Tenth Cir-
cuit has not resolved the question presented, Pet. 20 
n.2, in fact the Tenth Circuit also has held that a 
decision is not final until the district court resolves a 
self-sufficient claim for attorney’s fees. In North 
American Specialty Insurance Co. v. Correctional 
Medical Services, Inc., an insurer had settled a tort 
case on behalf of the defendant and then filed a 
separate suit to recoup the costs of the settlement 
from the defendant, arguing that it had no duty to 
defend or indemnify. 527 F.3d 1033, 1034 (10th Cir. 
2008). The defendant cross-claimed for legal expenses 
it had incurred in the tort case. Id. at 1035. The 
district court entered judgment for the defendant but 
did not quantify the fee award. Id. 

 On appeal, the Tenth Circuit held that the judg-
ment was not final before the claim for fees was 
resolved. 527 F.3d at 1038. The attorney’s fees were 
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incurred in the prior litigation against the tort plain-
tiff. The court held that “the costs and attorney’s fees 
[the defendant] expended in defending the [prior] 
litigation represent compensatory damages for [the 
insurer’s] breach of its insurance contract.” Id. at 
1038-39. Accordingly, the court found that the fees 
claim was “inseparable from the merits” and there-
fore finality had not yet attached. Id. at 1038 (inter-
nal quotation marks omitted). 

 4. In the Fifth Circuit, a claim for attorney’s 
fees like the one in this case is considered part of the 
merits of a case. In the Deus case, the plaintiff 
changed lawyers midway through the litigation, and 
his original lawyers intervened to recover fees owed 
under a retainer agreement. Deus v. Allstate Ins. Co., 
15 F.3d 506, 520-21 (5th Cir. 1994). The court 
stressed that the intervenors were not “seeking . . . 
attorneys’ fees associated with filing its current 
intervention motion,” so the fees were “not ‘for the 
litigation in question.’ ” Id. at 523. In addition, the 
fees owed were “not, as was the fee claim in Budinich, 
the result of fee-shifting between prevailing and 
losing parties.” Id. at 522. Thus, the fees were an 
“independent claim on the merits” and so 
“ ‘remed[ied] the injury giving rise to the action.’ ” Id. 
at 521 (quoting Budinich, 486 U.S. at 200); see also 
id. at 523 (noting that the case is “similar to” the 
Third and Eighth Circuits’ decisions in Vargas and 
Justine Realty, respectively). 

 Petitioners do not cite Deus. Instead, they rely on 
an earlier Fifth Circuit decision that did not involve 
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the two critical criteria – whether the attorney’s fees 
accrued before the litigation at hand and whether 
they were contingent upon being a “prevailing party” 
in litigation. Pet. 18 (discussing First Nationwide 
Bank v. Summer House Joint Venture, 902 F.2d 1197, 
1198-99 (5th Cir. 1990)). Thus, First Nationwide Bank 
is inapposite. Under its later decision in Deus, the 
Fifth Circuit would have agreed with the court of 
appeals’ decision in this case. 

 5. The Ninth Circuit applies the same rule as 
the Fifth Circuit. In a suit to enjoin an adverse judg-
ment from an administrative hearing, the defendant 
counterclaimed for attorney’s fees incurred during the 
earlier hearing. Hacienda La Puente Unified Sch. 
Dist. v. Honig, 976 F.2d 487, 490 (9th Cir. 1992) 
(Individuals with Disabilities Education Act claim). 
The district court first ruled on the injunction, and 
later awarded fees in a separate order. Id. at 490 n.2. 

 The Ninth Circuit held that the decision became 
final only after the fees were resolved. 976 F.2d at 490 
n.2. First, the counterclaim “did not involve fees 
pertaining to the district court litigation,” but only 
“fees incurred during the course of the [prior] admin-
istrative proceedings.” Id. at 490 n.2, 494. Second, the 
defendant’s right to recover fees did not turn on 
whether he prevailed in the district court litigation, 
but only on “prevail[ing] in the administrative pro-
ceedings.” Id. at 494 (emphasis added). Accordingly, 
“the rule separating for purposes of finality a decision 
on the merits from a decision on attorney’s fees ‘for 
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the litigation at hand’ [wa]s not applicable [t]here.” 
Id. at 490 n.2.6 

 Petitioners fail to cite Hacienda La Puente. 
Instead, they assert a conflict by relying on another 
Ninth Circuit decision that did not consider whether 
the contractual fee provision contained a “prevailing 
party” requirement. Pet. 19-20 (discussing United 
States ex rel. Familian Northwest, Inc. v. RG & B 
Contractors, Inc., 21 F.3d 952, 954-55 (9th Cir. 
1994)).7 Indeed, Familian cited with approval the 
Fifth Circuit’s decision in Deus and the Third Cir-
cuit’s decision in Vargas for the proposition that 
“where attorney’s fees are part of the merits of a 
claim (for example, where the damages sought in-
clude attorney’s fees from a prior litigation), a judg-
ment does not become final until those fees have been 
quantified.” Id. at 955 n.2. In the circumstances of 
this case, Hacienda La Puente (not Familian) would 
control and would dictate the same result in the 
Ninth Circuit as the decision below. 

 
 6 Similarly, the Ninth Circuit had previously allowed a 
prevailing party in an administrative proceeding to bring an 
independent claim to recover attorney’s fees incurred in the 
administrative proceeding. McSomebodies v. Burlingame 
Elementary Sch. Dist., 897 F.2d 974, 975 (9th Cir. 1989). 

 7 While Familian purported to disagree with the Eighth 
Circuit’s decision in Justine Realty, it did not recognize or 
discuss the fact that the contract in Justine Realty did not 
require the party seeking fees to prove that it was a “prevailing 
party” in litigation. Especially given Hacienda La Puente, that 
oversight would not prevent the Ninth Circuit from following the 
majority of circuits in a future case that was similar to this one. 
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B. The Second and Seventh Circuits Have 
Never Considered the Two Key Com-
ponents of the Type of Claim Present-
ed Here 

 The Second and Seventh Circuits have yet to 
consider the type of contract at issue here. The ability 
to recover (1) for fees incurred before the “litigation at 
hand” and (2) without being a “prevailing party” in 
litigation fundamentally alters the nature of the 
claim for attorney’s fees. Each court that has recog-
nized the presence of both factors has understood 
that, together, they give rise to a claim on the merits. 
Although petitioners assert that the Second and 
Seventh Circuits disagree with the court of appeals 
below, the cases petitioners cite did not discuss the 
presence of these factors or address whether they 
were relevant to the issue of appellate jurisdiction. 
Those courts accordingly remain free to decide a 
future case like this one in accord with the First 
Circuit’s decision here. 

 1. In O & G Indus., Inc. v. Nat’l R.R. Passenger 
Corp., 537 F.3d 153, 156-57 (2d Cir. 2008), Amtrak 
had been sued for injuries to highway workers by one 
of Amtrak’s trains. Amtrak brought a third-party 
indemnity complaint against the highway contactor, 
seeking indemnification for liability and for Amtrak’s 
costs, including attorney’s fees. Id. at 156. The dis-
trict court held in favor of Amtrak, but did not quanti-
fy the amount of the fees until later, after the notice 
of appeal had been filed. Id. at 167. The Second 
Circuit “dismiss[ed] for lack of appellate jurisdiction 
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the portion of O & G’s appeal challenging the district 
court’s grant of attorneys’ fees and costs incurred in 
[the first phase] of the trial.” Id. It is unclear whether 
this case involved pre-litigation fees at all, and the 
court did not discuss the significance of that factor, or 
the existence or significance of any “prevailing party” 
requirement in the indemnification agreement. 
Accordingly, the Second Circuit has not yet deter-
mined the proper treatment of a case like this one 
involving pre-litigation fees not subject to a “prevail-
ing party” requirement. It therefore remains free in a 
future case to agree with the First Circuit’s resolution 
here. 

 2. The same is true of the Seventh Circuit cases 
on which the Company relies. In Continental Bank v. 
Everett, 964 F.2d 701, 702-03 (7th Cir. 1992), and 
Matter of Stoecker, 5 F.3d 1022, 1026 (7th Cir. 1993), 
the Seventh Circuit held that district court orders 
that left open contractual attorney’s-fee issues were 
final and appealable. Neither case, however, men-
tioned or discussed whether the plaintiffs sought fees 
that were not “for the litigation at hand” or whether 
the contract imposed a “prevailing party” require-
ment.8 Moreover, Matter of Stoecker relied only on two 

 
 8 In purporting to disagree with Justine Realty, Continental 
Bank evidenced its misunderstanding of the issue presented by 
mischaracterizing the Eighth Circuit’s decision as broadly 
holding that, “when fees are provided by contract, judgment on 
the merits is not appealable until fees have been quantified.” 
964 F.2d at 703. Justine Realty’s actual holding was much 
narrower and depended on the facts that (a) the case involved 

(Continued on following page) 
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inapposite cases: (1) a Seventh Circuit case involving 
fees that were for the litigation and dependent upon 
“prevailing party” status, see Herzog Contracting 
Corp. v. McGowen Corp., 976 F.2d 1062, 1065 (1992); 
and (2) a Third Circuit case that dealt with statutory 
fees for the litigation, see Colon v. Hart, 941 F.2d 242, 
244-45 (3d Cir. 1991). There was no reason in either 
case to consider whether the type of contractual fees 
at issue here would require a different conclusion on 
finality, and Matter of Stoecker failed to consider that 
question on its own. 

 In sum, the Seventh Circuit has not addressed 
the limiting principle that applies in this case: that a 
district court order leaving open contractual claims 
for pre-litigation fees with no requirement of proving 
“prevailing party” status is non-final. The Seventh 
Circuit therefore remains free to join the court of 
appeals here when an appropriate case arises.9 

 
 
 

 
pre-litigation fees and (b) no showing of “prevailing party” status 
was necessary. See supra p.15. 

 9 The parties in Continental Bank and Matter of Stoecker 
did not argue, and the Seventh Circuit did not consider or 
decide, whether the fees sought were for pre-litigation expenses, 
whether they depended on being “prevailing parties” in litiga-
tion, or whether those factors would have any significance to the 
analysis. This Court has “often said that drive-by jurisdictional 
rulings of this sort . . . have no precedential effect.” Steel Co. v. 
Citizens for a Better Env’t, 523 U.S. 83, 91 (1998). 
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C. The Alleged Disagreement Is Neither 
Entrenched Nor Ripe for Review 

 Even if there were tension among the circuits, 
the minority position is not entrenched and review of 
this case would be premature. First, no court of 
appeals has decided the issue presented en banc. The 
courts of appeals may thus harmonize any conflict on 
their own. Indeed, when the Seventh Circuit is an 
outlier, even a panel of that court may “overturn 
Circuit precedent for compelling reasons,” in “the 
interest [of] avoiding unnecessary intercircuit con-
flicts.” Russ v. Watts, 414 F.3d 783, 788 (7th Cir. 
2005). 

 Second, the Seventh Circuit’s decision in Conti-
nental Bank preceded the 1993 Amendments to the 
Federal Rules of Civil and Appellate Procedure. Those 
Amendments addressed problems in the wake of 
Budinich and were based on the premise that certain 
claims for fees under a contract, like the claim in this 
case, are not collateral. See infra pp.30-35. Since 
1993, courts have relied on the Amendments and the 
Advisory Committee’s accompanying explanation in 
deciding that unresolved contractual claims for 
attorney’s fees are part of the underlying action and 
preclude a final judgment. See, e.g., Carolina Power, 
415 F.3d at 358-59. 

 Whatever the rule may have been when Conti-
nental Bank was decided, it was unmoored by the 
Amendments. The Seventh Circuit’s 1993 discussion 
in Matter of Stoecker neither mentioned the 1993 
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Amendments nor involved a self-sufficient fee claim. 
The parties in the Second Circuit’s O & G Industries 
case did not brief the 1993 Amendments – indeed, the 
Second Circuit raised the timeliness issue sua sponte 
– and the Second Circuit did not mention them in its 
opinion. Both circuits may reconsider their positions 
in light of the 1993 Amendments when given an 
opportunity to do so. 

 Third, the Second and Seventh Circuits ruled in 
the context of appeals that were brought too early, 
after an initial order but before a later order re-
solving attorney’s fees. O & G Indus., 537 F.3d at 167-
68; Matter of Stoecker, 5 F.3d at 1026; Continental 
Bank, 964 F.2d at 702-03. Petitioners themselves 
acknowledge that the equities are quite different in 
that posture, because a contrary decision “would have 
affected only when the appeal could be taken, not 
whether it could be.” Pet. 29-30. Both circuits thus 
viewed their rulings as “promot[ing] the interests of 
judicial economy.” O & G Indus., 537 F.3d at 168 n.11; 
accord Matter of Stoecker, 5 F.3d at 1026 (stressing 
the need to “spare [appellate courts] the burden of 
duplicative appeals”). 

 The interests of judicial economy look quite 
different, however, in the posture of this case: A 
ruling that the appeal was untimely would require 
the dismissal of a meritorious appeal entirely and 
require future litigants to bring piecemeal appeals. 
When faced with such a case, along with an argument 
raising the critical importance of pre-litigation fees 
without a “prevailing party” requirement, the Second 
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and Seventh Circuits may well eliminate any remain-
ing tension among the circuits by expressly agreeing 
with the First Circuit in this case. 

 
II. THE DECISION BELOW IS CONSISTENT 

WITH BUDINICH, THE 1993 AMEND-
MENTS TO THE FEDERAL RULES OF 
CIVIL AND APPELLATE PROCEDURE, 
AND 28 U.S.C. § 1291 

 Petitioners argue that the decision below is 
“fundamentally inconsistent” with Budinich’s “bright-
line” rule. Pet. 20. But the appeal in this case was not 
governed by Budinich. This Court confirmed 
Budinich’s limitations one Term after it was decided, 
in Osterneck v. Ernst & Whinney, 489 U.S. 169 (1989). 
And Budinich’s limited scope was further acknowl-
edged four years later when the Federal Rules of Civil 
and Appellate Procedure were amended in the wake 
of Budinich. 

 
A. This Case Falls Beyond Budinich’s 

Scope Because It Involves Pre-
Litigation Expenses and Does Not Re-
quire Being a Prevailing Party in Liti-
gation 

 By its terms, Budinich dealt with typical statuto-
ry attorney’s fees, incurred “for the litigation at hand” 
and awarded to the “prevailing party” in that liti-
gation. 486 U.S. at 200-01. “Such an award does not 
remedy the injury giving rise to the action, and 
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indeed is often available to the party defending 
against the action.” Id. at 200. Those characteristics 
are typical of fee-shifting statutes and were crucial to 
the Court’s reasoning and holding. These same char-
acteristics may well not be typical of contractual fees; 
they were not true of the collection expenses covered 
by the Agreement in this case. 

 1. Budinich involved a state-law claim for 
employment compensation under a Colorado statute 
that provided for attorney’s fees for the “winning 
party,” to be taxed as part of the costs of the action. 
486 U.S. at 197. After the district court entered 
judgment on a jury verdict awarding compensatory 
damages to the plaintiff (but less than he sought), the 
plaintiff filed a post-judgment motion for attorney’s 
fees pursuant to the statute. Id. After the district 
court awarded those fees in a later order, the plaintiff 
appealed both the attorney’s fees and damages 
awards. Id. at 198. The appeal was filed within thirty 
days of the order on attorney’s fees but more than 
thirty days after the judgment on compensatory 
damages. Id. at 197-98. 

 This Court held that the plaintiff ’s appeal was 
untimely as to the damages claim, Budinich, 486 U.S. 
at 203, based on several key characteristics of the 
attorney’s fees at issue in Budinich, which are typical 
of attorney’s fees authorized by statute. The fees were 
not meant to “remedy the injury giving rise to the 
action”; instead, the right to receive them arose from 
and depended on being a “prevailing party” on the 
employment compensation claim in that action. Id. at 
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200. These characteristics were what made the fees in 
Budinich “ ‘collateral to’ and ‘separate from’ the 
decision on the merits.” Id. (quoting White v. New 
Hampshire Dep’t of Emp’t Sec., 455 U.S. 445, 451-52 
(1982)). Budinich thus held that when a statute 
entitles a “prevailing party” to recover fees, “an 
unresolved issue of attorney’s fees for the litigation in 
question does not prevent judgment on the merits 
from being final.” Id. at 200, 202 (emphasis added). 

 When the factors relied upon in Budinich are 
present, the fee request is truly a collateral matter 
that need not be resolved before going forward with 
an appeal. Where there is a “prevailing party” re-
quirement, the obligation to pay attorney’s fees arises 
from the litigation itself; it is not a preexisting obliga-
tion that could have been the basis of a claim on its 
own. Similarly, when a litigant is entitled to recover 
fees only “for the litigation in question,” there can be 
no claim for non-litigation fees, like those incurred in 
an attempt to settle a dispute out of court. 

 2. Here, by contrast, the Agreement explicitly 
provided that “[a]ny costs, including legal fees, of 
collecting payments due these Funds shall be borne 
by the defaulting [e]mployer.” Pet. App. 52a. This 
provision neither limits recovery to fees “for . . . 
litigation” nor conditions recovery on being a “prevail-
ing party” in court. 

 Before filing suit, the Funds incurred legal, 
accounting, and other expenses in their futile attempt 
to collect the delinquent contributions. They included 
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a claim for those collection expenses in their com-
plaint, based on the express terms of the Agreement, 
along with their claim for the remittances. That claim 
was as much a part of the Funds’ case as the claim for 
remittances. It was also a breach-of-contract claim, 
independent of (but on a par with) the remittances 
claim. The district court’s award of damages for the 
remittances remedied one injury; its fee award reme-
died the other. Under these circumstances, the fee 
issue was not collateral; and until it was resolved, the 
district court’s order was not final and appealable. 

 Indeed, the Funds would have had a cognizable 
claim for the collection expenses under the Agreement 
without having the Company’s liability adjudicated in 
court. Had the Company admitted its default or paid 
the remittances in response to the Funds’ collection 
efforts, the Agreement still would have required the 
Company to compensate the Funds for its collection 
expenses. If the Company had refused to pay them, 
the Funds could have sued to recover those expenses 
alone, without (and independent of) any claim for 
remittances. 

 In such a suit, the claim for the collection ex-
penses could not possibly be deemed “collateral” to 
the merits; it would be the merits. The Company’s 
default on the expenses would constitute the sole 
“injury giving rise to the action.” Budinich, 486 U.S. 
at 200; cf. Steel Co. v. Citizens for a Better Env’t, 
523 U.S. 83, 107-08 (1998) (acknowledging that “in-
vestigation costs . . . incurred prior to the litigation” 
would constitute a legally cognizable injury that 
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“would assuredly support Article III standing”); 
McSomebodies, 897 F.2d at 975 (independent claim 
could be brought in district court for attorney’s fees, 
costs, and expenses incurred in prior administrative 
proceeding). The coupling of the Funds’ cognizable 
claim for pre-litigation collection expenses with their 
claim for remittances did not transform it from a 
claim on the merits into a collateral claim. 

 3. This Court’s decision in Osterneck v. Ernst & 
Whinney, 489 U.S. 169 (1989), decided one Term after 
Budinich, confirms that this case falls beyond 
Budinich’s outer limits. In Osterneck, the Court 
held that a motion for prejudgment interest is not 
“collateral” because it “involves . . . reconsideration of 
matters encompassed within the merits” of a case. Id. 
at 176. The Court distinguished Budinich on the 
ground that prejudgment interest is “part of the 
compensation for the plaintiff ’s injury,” unlike typical 
attorney’s fees, which traditionally were regarded “as 
an element of costs awarded to the prevailing party.” 
Id. at 175. The collection expenses in this case, like 
prejudgment interest, were part of the compensation 
for the Funds’ injury. 

 Moreover, petitioners’ claim that Budinich 
“squarely rejected the ‘merits’/‘nonmerits’ distinction,” 
Pet. 11, is belied by Osterneck. The later decision 
relied on that distinction as the basis for its holding, 
distinguishing prejudgment interest from typical 
attorney’s fees or costs. 
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B. Petitioners’ Argument Conflicts With 
the Federal Rules of Civil and Appel-
late Procedure and Undermines Their 
Goal of Judicial Efficiency 

 Petitioners’ argument is contradicted by Federal 
Rules of Civil Procedure 54 and 58, which govern the 
finality and appealability of district court orders, and 
by the Advisory Committee’s explanation of the 
amendment of these Rules in the wake of Budinich. 
Because that decision threatened to cause inefficiency 
in the form of piecemeal appeals, the Rules were 
amended so that “when possible, district courts should 
act to facilitate a single appeal that covers both 
disposition on the merits and disposition of attorney 
fee issues.” 15 CHARLES A. WRIGHT & ARTHUR R. 
MILLER, FEDERAL PRACTICE AND PROCEDURE § 3915.6 
(2d ed. 2012).10 The Rules and the Advisory Commit-
tee’s notes are based on the premise that in a case 
like this, there would be no final judgment until the 
district court ruled on the Funds’ claim for collection 
expenses under the Agreement. 

 

 

 
 10 Federal Rule of Appellate Procedure 4 was amended at 
the same time to address the same concerns, and to conform to 
Budinich and amended Rules 54 and 58. Rule 4(a)(4) specifically 
“excludes motions for attorney’s fees from the class of motions 
that extend the filing time” for appeal, unless a district court 
extends the time for appeal pursuant to Rule 58. FED. R. APP. P. 
4(a)(4) advisory committee note (1993); see infra pp.32-33. 
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 1. Federal Rule of Civil Procedure 54(b) pro-
vides: 

When an action presents more than one 
claim for relief . . . the court may direct entry 
of a final judgment as to one or more, but 
fewer than all, claims . . . only if the court 
expressly determines that there is no just 
reason for delay. Otherwise, any order or 
other decision, however designated, that ad-
judicates fewer than all the claims . . . does 
not end the action as to any of the claims. . . . 

FED. R. CIV. P. 54(b) (emphasis added). The rule 
was adopted to promote judicial efficiency by “re-
establish[ing]” the “ancient policy” against piecemeal 
litigation “with clarity and precision.” FED. R. CIV. P. 
54(b) advisory committee note (1946). 

 The finality rule announced in Budinich threat-
ened to undermine this policy by requiring piecemeal 
appeals “in the large number of actions in which 
prevailing parties may be entitled to such awards.” 
FED. R. CIV. P. 54(d) advisory committee note (1993) 
(emphasis added). The Advisory Committee sought to 
solve the problem, in cases controlled by Budinich, in 
part by amending Rule 54 to provide that a request 
for attorney’s fees must be made by motion within 
fourteen days after the court has entered final judg-
ment. FED. R. CIV. P. 54(d)(2).11 

 
 11 This deadline was adopted “ ‘in large part to avoid 
piecemeal appeals of merits and fees questions.’ ” Miltimore 

(Continued on following page) 



32 

 Under amended Rule 54(d), however, merely 
filing a motion for fees would “not affect the finality 
or the appealability of a judgment.” FED. R. CIV. P. 
54(d) advisory committee note (1993). Accordingly, the 
Advisory Committee also amended Rule 58 to permit 
the district court to “suspend the finality” of an order 
“to resolve a motion for fees” governed by amended 
Rule 54(d). Id. Before its amendment, Rule 58 di-
rected that the “entry of the judgment shall not be 
delayed for taxing of costs.” FED. R. CIV. P. 58 (1963). 
“To conform to . . . Budinich,” see FED. R. APP. P. 
4(a)(4) advisory committee note (1993), Rule 58 was 
amended to provide that “[o]rdinarily, the entry of 
judgment may not be delayed, nor the time for appeal 
extended, in order to tax costs or award fees.” FED. R. 
CIV. P. 58(e) & advisory committee note (1993) (em-
phasis added). To avoid piecemeal appeals, however, 
the crucial qualification was added that “if a timely 
motion for attorney’s fees is made under Rule 
54(d)(2),” the court may delay the finality of its judg-
ment on the merits until the motion for fees is decid-
ed.12 Id. 

 
Sales, Inc. v. Int’l Rectifier, Inc., 412 F.3d 685, 689 (6th Cir. 2005) 
(quoting Weyant v. Okst, 198 F.3d 311, 315 (2d Cir. 1999)). 

 12 More precisely, Rule 58(e) provides that the district court 
may “order that the motion [for fees] have the same effect under 
Federal Rule of Appellate Procedure 4(a)(4) as a timely motion 
under Rule 59.” FED. R. CIV. P. 58(e). Rule 59 allows a court to 
delay the finality of a judgment pending consideration of a 
motion to alter or amend the judgment.  

(Continued on following page) 
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 In short, by requiring a fee request governed by 
Budinich to be brought within fourteen days, and by 
giving the district court discretion to suspend finality 
to rule on that request, the amendments enabled 
district courts to facilitate a unified appeal from 
separate orders on merits and fees. See, e.g., Mendes 
Junior Int’l Co. v. Banco do Brasil, 215 F.3d 306, 313 
(2d Cir. 2000). 

 2. In adopting these amendments in reaction 
to Budinich, however, the Advisory Committee ex-
pressed its understanding that claims for fees arising 
from contracts, like those here, were not governed by 
Budinich, and so there was no need to amend the 
rules for cases involving such claims. Thus, amended 
Rule 54 by its terms does not apply when “the sub-
stantive law requires those fees to be proved at trial 
as an element of damages.” FED. R. CIV. P. 54(d)(2)(A). 
As an example of such fees, the Advisory Committee 
cited claims for attorney’s fees based on the “terms of 
a contract,” which typically are claimed in a pleading. 
FED. R. CIV. P. 54(d)(2) advisory committee note 
(1993). The Advisory Committee viewed claims for 
fees like those in this case as unaffected by Budinich 
and not in need of a corrective amendment. The 
premise of the changes is that in a case like this one, 

 
 The Advisory Committee was clear that its goal was effi-
ciency, which would be achieved by having “appeals relating to 
the fee award . . . heard at the same time as appeals relating to 
the merits of the case.” FED. R. CIV. P. 58 advisory committee 
note (1993). 
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where a district court neither enters a partial final 
judgment nor specifically states that there is no just 
reason for delay, its initial order is not a final, ap-
pealable judgment under Rule 54(b). 

 3. The operation of the amended Rules demon-
strates the fallacy of petitioners’ argument in two 
alternative ways. First, since Rule 58 applies only to 
fee claims subject to Rule 54(d)(2), it does not address 
fees that constitute “an element of damages,” like 
those based on “the terms of a contract.” FED. R. CIV. 
P. 54(d)(2) advisory committee note (1993). The Advi-
sory Committee saw no need to address such fees 
because, as explained above, it did not think 
Budinich applied to them. 

 If this Court were to reject the Advisory Commit-
tee’s view, however, and accept petitioners’ argument, 
cases involving contractual fees would be in a proce-
dural no-man’s-land – covered by Budinich’s finality 
rule but not by the curative amendments adopted to 
solve the problem of piecemeal appeals that Budinich 
created. 

 Thus, under petitioners’ argument, a district 
court could not avail itself of the discretion provided 
by Rule 58(e) to extend the time for filing a unified 
appeal. Instead, to permit both rulings to be ap-
pealed, it would be required either to (1) adjudicate 
all claims in a single order, or (2) enter partial final 
judgment before resolving the fee issue, which would 
lead to piecemeal appeals. No good reason supports 
such a rule, which would simultaneously deprive the 
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district courts of discretion that they were meant to 
have and burden the courts of appeals with piecemeal 
appeals. 

 
C. Petitioners’ Argument Undermines the 

Purpose of § 1291 by Fostering Piece-
meal Appeals 

 Like the federal civil and appellate rules, the 
finality requirement of § 1291 “promotes judicial 
efficiency and hastens the ultimate termination of 
litigation.” United States v. Nixon, 418 U.S. 683, 690 
(1974). By restricting appellate review to “final judg-
ments,” § 1291 “prevents the debilitating effect on 
judicial administration caused by piecemeal appellate 
disposition of what is, in practical consequence, but a 
single controversy.” Eisen v. Carlisle & Jacquelin, 417 
U.S. 156, 170 (1974). Treating a claim for contractual 
attorney’s fees as “collateral to” the decision on the 
merits, even when the claim was stated in the com-
plaint and sought as damages for breach of contract, 
would increase the frequency of piecemeal appeals, 
thereby frustrating rather than promoting the pur-
poses of § 1291. 

 
III. THE QUESTION PRESENTED IS NOT 

IMPORTANT 

 Even if the circuits differed in their approaches, 
such variation would not warrant this Court’s time 
and attention. Once a circuit lays down its rule, 
litigants within that circuit can predict the finality 
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and appealability of attorney’s fee awards. National 
uniformity is not essential, because there is no dan-
ger of forum shopping or inequity. The better means 
of achieving national uniformity in this area, in any 
event, would be by amending the Federal Rules of 
Civil Procedure – as occurred after Budinich. 

 1. Not all procedural rules require nationwide 
uniformity, especially if there is no prospect of forum 
shopping or inequity. Litigants do not choose a forum 
based on its appellate court’s rule on the finality of 
orders. Cf. Hanna v. Plumer, 380 U.S. 460, 469 n.11 
(1965) (rejecting the idea that a party might choose 
one forum over another based on a different service-
of-process rule that might possibly result in a default 
judgment). 

 2. If there is a need for uniformity, this Court 
should achieve it not in its adjudicative capacity by 
granting certiorari, but in its rulemaking capacity, 
subject to congressional approval, by amending the 
Federal Rules of Civil and Appellate Procedure. See 
28 U.S.C. § 2072. This Court has previously recog-
nized, albeit in a different context, that the possibility 
of amending rules may obviate the need for a grant of 
certiorari. See, e.g., Braxton v. United States, 500 U.S. 
344, 347-49 (1991) (declining to address a question 
about the U.S. Sentencing Guidelines after the U.S. 
Sentencing Commission indicated that it would 
amend the provision at issue); see also Buford v. 
United States, 532 U.S. 59, 66 (2001) (“Insofar as 
greater uniformity is necessary, the Commission can 
provide it.”). 
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 Here, this Court could itself initiate the amend-
ment process and solicit input from the relevant 
stakeholders. “That powerful policy arguments may 
be made both for and against greater flexibility with 
respect to the time for the taking of an appeal is 
indeed evident. But that policy question, involving, as 
it does, many weighty and conflicting considerations, 
must be resolved through the rule-making process 
and not by judicial decision.” United States v. Robin-
son, 361 U.S. 220, 229 (1960); see also United States v. 
Isthmian S.S. Co., 359 U.S. 314, 323 (1959) (finding 
that a procedural rule of admiralty law was “not a 
matter best considered by this Court in a litigation 
without the benefits which normally accompany 
intelligent rulemaking – including hearings and 
opportunities to submit data.”). 

 That is especially true here, where the Advisory 
Committee’s 1993 Amendments have already weighed 
and balanced the relevant policy considerations in the 
wake of this Court’s decision in Budinich. “Federal 
Rules take effect after an extensive deliberative 
process involving many reviewers: a Rules Advisory 
Committee, public commenters, the Judicial Confer-
ence, this Court, the Congress.” Amchem Prods. v. 
Windsor, 521 U.S. 591, 620 (1997). If this Court were 
to second-guess the Advisory Committee’s conclusion 
that contractual claims for fees, “as an element of 
damages,” were not affected by Budinich, it is likely 
that another round of amendments to the Federal 
Rules would ensue, just to come full circle to the 
result dictated by the decision below. 
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IV. THIS CASE IS A POOR VEHICLE 

 This case presents the question whether a dis-
trict court’s interlocutory order that leaves unresolved 
a contractual claim for damages (including pre-
litigation attorney’s fees) that does not depend on 
being a “prevailing party” in litigation is nonetheless 
final under 28 U.S.C. § 1291. For the reasons given 
above, there is no conflict in the circuits on that 
question, and the courts of appeals have been correct-
ly deciding it. Insofar as there is any conflict in the 
circuits, as petitioners allege, on the question wheth-
er a district court’s failure to resolve a claim for 
attorney’s fees in a case involving solely litigation fees 
where “prevailing party” status is required, that split 
is not implicated in this case. Its resolution should 
await a case presenting that question. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 

 For the foregoing reasons, the petition for a writ 
of certiorari should be denied. 
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