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(i) 

QUESTION PRESENTED 

1.  Whether parties adversely affected by agency 
action have Article III standing to challenge the 
action if the harms are also linked to related 
statutory requirements or competitive pressures, or 
might in theory be avoided through means other than 
litigation. 

This question is substantially similar to the third 
question presented in case number 12-1167, see  
12-1167 Pet. at i, and the third question presented in 
case number 12-1055, see 12-1055 Pet. at i. 
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PARTIES JOINED IN THIS RESPONSE 

The following parties are joined in this response in 
support of certiorari review:  Alliance of Automobile 
Manufacturers, Association of Global Automakers, 
Inc., National Marine Manufacturers Association, 
and Outdoor Power Equipment Institute.  These res-
pondents were petitioners below and are petitioners 
in this Court in case number 12-1167.  
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Supreme Court Rule 29.6, Respondents 
represent as follows: 

The Alliance of Automobile Manufacturers (“Alli-
ance”) is a trade association of 12 car and light truck 
manufacturers, including BMW Group, Chrysler 
Group LLC, Ford Motor Company, General Motors 
Company, Jaguar Land Rover, Mazda North 
America, Mercedes-Benz USA, Mitsubishi Motors, 
Porsche Cars North America, Toyota Motors North 
America, Inc., Volkswagen Group of America, and 
Volvo Cars North America.  The Alliance has no 
parent company, and no publicly held company has a 
10% or greater ownership interest in the Alliance. 

The Association of Global Automakers, Inc. (“Global 
Automakers”) is a trade association that represents 
13 international motor vehicle manufacturers and 
distributors, certain original equipment suppliers, 
and other automotive-related trade associations.  
Global Automakers’ automobile manufacturer mem-
bers include American Honda Motor Co., American 
Suzuki Motor Corp., Aston Martin Lagonda of North 
America, Inc., Ferrari North America, Inc., Hyundai 
Motor America, Isuzu Motors America, LLC, Kia 
Motors America, Inc., Maserati North America, Inc., 
McLaren Automotive, Ltd., Nissan North America, 
Inc., Peugeot Motors of America, Subaru of America 
Inc., and Toyota Motor North America, Inc. Global 
Automakers has no parent company, and no publicly 
held company has a 10% or greater ownership 
interest in Global Automakers. 

National Marine Manufacturers Association 
(“NMMA”) is the nation’s largest recreational marine 
industry association, representing nearly 1,300 boat 
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builders, engine manufacturers, and accessory manu-
facturers.  NMMA has no parent company, and no 
publicly held company has a 10% or greater owner-
ship in NMMA. 

Outdoor Power Equipment Institute (“OPEI”) is  
an international trade association representing  
the utility, forestry, landscape, and lawn and garden 
equipment manufacturing industry.  OPEI has no 
parent company, and no publicly held company has a 
10% or greater ownership interest in OPEI.   
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The Alliance of Automobile Manufacturers, 
Association of Global Automakers, Inc., National 
Marine Manufacturers Association, and Outdoor 
Power Equipment Institute, petitioners in No. 12-
1167, respectfully submit this response in support of 
the instant petition, which seeks this Court’s review 
of the judgment of the United States Court of 
Appeals for the D.C. Circuit in this case. 
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STATEMENT 

The decisions by the Environmental Protection 
Agency (“EPA”) at issue in this case (No. 12-1229) 
and in Nos. 12-1055 and 12-1167 fundamentally 
change the nation’s petroleum market.  EPA’s pur-
ported “partial waivers” allow the introduction into 
the United States of a fuel, E15, that contains 50% 
more ethanol than the currently authorized E10 fuel.  
These agency actions will have far-reaching effects on 
a number of national industries, including engine 
manufacturers, food production, and petroleum 
suppliers, distributors, and refiners.  Despite the fact 
that these industries bear the brunt of EPA’s flawed 
decisions, a divided panel of the court of appeals held 
that not a single petitioner had standing to challenge 
EPA’s actions.  All three groups have filed petitions 
for writs of certiorari, and all three should be 
granted.   

The court of appeals’ ruling warrants review 
because it deepens a well-developed conflict among 
the courts of appeals and also violates multiple tenets 
of this Court’s standing jurisprudence.  In Petition 
No. 12-1055, a group of petitioners comprising many 
of the nation’s leading food producers and the 
American Petroleum Institute requested that this 
Court grant review of an intractable split among the 
courts of appeals over whether prudential standing 
is “jurisdictional” or can be waived.  In Petition No. 
12-1167, four industry groups representing engine 
manufacturers raised that circuit split, as well 
the question whether, in denying these groups’ 
Article III standing, the court of appeals ignored such 
overwhelming evidence as to warrant summary 
reversal.   
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Both petitions also raised the question presented 

by the petitioners in the instant petition, whether the 
court of appeals contradicted this Court’s decisions in 
holding that the injury to the petroleum refiners from 
E15’s introduction is not “fairly traceable” to EPA’s 
decisions to authorize E15’s use.   

Petitioners in No. 12-1167 file this response in 
support of the petroleum group’s petition in No. 12-
1229.  Petition No. 12-1167 presents the option for 
this Court to summarily reverse the court of appeals’ 
judgment.  See also Pet. 32 n.14.  Should this Court 
prefer plenary review, then all three petitions should 
be granted and heard together, because each presents 
similar questions of national importance.  

REASONS FOR GRANTING REVIEW 

This Court should grant review of this petition 
because the court of appeals’ decision below both 
contradicts numerous precedents by this Court and 
ignores the practical effects of Congress’s statutory 
scheme.  EPA’s ostensible “partial waiver” decisions 
(see 76 Fed. Reg. 4,662 (Jan. 26, 2011); 75 Fed. Reg. 
68,094 (Nov. 4, 2010)), authorized the introduction of 
E15, gasoline containing 15 percent ethanol.  EPA 
itself acknowledges that its decisions will transform 
the nation’s energy industry, as E15 would replace 
gas containing 10 percent ethanol (E10), currently 
the “predominant gasoline fuel in most of the 
country.”  Pet. App. 115a & n.35.  The petroleum 
group will face significant costs in constructing the 
infrastructure necessary to transport and distribute 
an entirely new blend of gasoline (Pet. 11 & n.5), just 
as the engine manufacturers will face significant 
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costs in responding to E15’s corrosive effects on their 
engines (12-1167 Pet. 16-24).1

EPA’s decisions are also the cause of the petro-
leum group’s injuries.  As the instant petition ex-
plains, the interlocking provisions of the Renewable 
Fuel Standard (“RFS”), 42 U.S.C. § 7545(o), and the 
Clean Air Act’s prohibition on the introduction of new 
fuels without EPA approval, id. § 7545(f)(1), combine 
to require the petroleum group to carry E15.  Pet. 6-
12.  Put simply, E15 is the only feasible means of 
meeting the RFS’s ever-rising quotas.  Id. at 14.  And 
because EPA’s “partial waivers” are the only reason 
E15 is now allowed on the market (12-1167 Pet. 5), 
the petroleum group’s injuries are “fairly traceable” 
to EPA’s actions.  Id. at 29-30; Pet. 21; see also 5 
U.S.C. § 702 (a person “aggrieved by agency action … 
is entitled to judicial review thereof”).   

 

Yet the majority below held that the petroleum 
group did not have standing because the court  
found the causal relationship somehow inadequate.  
Considering the waivers “in some kind of isolation 
chamber,” Pet. App. 39a (Kavanaugh, J., dissenting), 
the majority held that the petroleum group’s harms 
are traceable only “to the RFS, not to the partial 
waivers they challenge here,” id. at 14a.  The 

                                            
1 Judge Kavanaugh’s dissenting opinion below explained that 

EPA’s decision to increase the amount of ethanol in gas by 50% 
will result in “an additional 7 billion gallons of ethanol annually 
produced for use in the U.S. gasoline supply.  As a result of the 
E15 waiver, there is likely—indeed, nearly certain in the 
current market—to be a significant increase in demand for corn 
to produce ethanol.”  Pet. App. 25a (Kavanaugh, J., dissenting).  
This higher demand will lead to an increase in corn prices, “and 
members of the food group that depend on corn will be injured.”  
Ibid; see also 12-1055 Pet. 11 & n.2.   
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majority’s sole focus on the RFS as the cause 
of the petroleum group’s harms ignores numerous 
decisions by this Court, all of which recognize that a 
plaintiff’s injuries must be considered in the context 
in which they occur.2

As both the petroleum group and the engine 
manufacturers explain (Pet. 30-31; 12-1167 Pet. 29-
30), the court of appeals’ contrary decision made it 
significantly more difficult for any party affected by 
agency action to seek judicial review.  By ignoring the 
statutory, regulatory, and economic realities in which 
EPA’s decisions occurred, the court of appeals failed 
to recognize that EPA’s actions were the final steps 
that will force the petroleum group to incur costs in 
supplying E15 (Pet. 9-10), much as EPA’s actions  
will require engine manufacturers to bear significant 
testing, warranty, and safety-related costs (12-1167 
Pet. 20-24).  But just as it is bedrock law that 
“[n]othing prohibits federal agencies from moving in 

  The fact that such harms result 
from agency action that occurs against the backdrop 
of practical considerations—including a variety of 
attendant effects and pressures on regulated 
entities—does not mean that the harms are not 
“fairly traceable” to the challenged action.  Pet. 21-24. 

                                            
2 See, e.g., Clinton v. City of N.Y., 524 U.S. 417, 431 (1998) 

(concluding that petitioner demonstrated standing to challenge 
a federal statute because, “[u]nder New York statutes that are 
already in place, it is clear that [petitioners] will be assessed by 
the State for substantial portions of any recoupment payments 
that the State may have to make to the Federal Government”) 
(footnotes omitted); Bennett v. Spear, 520 U.S. 154, 170-71 
(1997) (concluding that injury is “fairly traceable” to agency 
advisory opinion, even where future agency action had yet to 
occur, because in the context of interlocking agency regulations, 
the challenged agency opinion would have a “virtually deter-
minative effect” on regulated entities’ use of protected river). 



6 
an incremental manner,” F.C.C. v. Fox Television 
Stations, Inc., 556 U.S. 502, 522 (2009), it is equally 
well-established that the mere fact that a regulatory 
step is incremental “does not by itself support  
the notion that federal courts lack jurisdiction to 
determine whether that step conforms to law,” Mass. 
v. E.P.A., 549 U.S. 497, 524 (2007).  That Congress 
crafted a regulatory regime allowing EPA’s actions to 
act as a tipping point for E15’s introduction to the 
national market cannot deprive a regulated entity of 
standing to challenge those final steps. 

Finally, this Court’s review of the court of appeals’ 
decision is warranted because this case presents two 
issues of national import.  First, because the decision 
below arises from the D.C. Circuit, it warrants review 
in light of the fact that that court hears the over-
whelming majority of challenges to administrative 
action.  Pet. 4-5 & n.1.  Second, EPA’s actions will 
affect the everyday lives of the millions of citizens 
who consume 18.8 million barrels of petroleum and 
petroleum products per day.  U.S. GOV’T ACCOUNT-
ABILITY OFFICE, BIOFUELS: CHALLENGES TO THE 
TRANSPORTATION, SALE, AND USE OF INTERMEDIATE 
ETHANOL BLENDS 1 n.1 (2011).  Whether those 
citizens own or are employed at one of the 159,000 
retail fueling outlets in the United States, id. at 7, 
own or drive one of the nearly 256 million auto-
mobiles, trucks, and other vehicles on America’s 
highways, id. at 12, or otherwise use gas-powered 
engines, EPA’s decision to authorize the introduction 
of E15 will have far-reaching effects.  The court of 
appeals’ ruling that no party has standing to 
challenge EPA’s actions thus presents a compelling 
issue of national significance. 
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CONCLUSION 

The Court should grant certiorari on all issues 
raised here and in Petitions Nos. 12-1055 and 12-
1167. 

Respectfully submitted, 
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