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QUESTIONS PRESENTED 

 
1. When a criminal suspect, at the beginning of a 
police interview session, and before being advised of 
his Miranda rights, makes an ambiguous statement 
about a lawyer, are the police then precluded from 
giving the suspect a complete Miranda advisement, 
obtaining a waiver from the suspect, and interview-
ing him? 

2. When a state court has ruled that an ambiguous 
statement about a lawyer made by a criminal suspect 
just before he is given Miranda advisements is not 
sufficient to cut off any police questioning, is that 
ruling so contrary to established Supreme Court 
precedent that it is not entitled to deference from a 
federal court considering habeas corpus relief under 
the Antiterrorism and Effective Death Penalty Act? 
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STATEMENT OF INTEREST 

 This brief is submitted by the California District 
Attorneys Association (CDAA), as amicus curiae in 
support of petitioner Randy Grounds, Acting Warden.1 

 The California District Attorneys Association, the 
statewide organization of California prosecutors, is a 
professional organization incorporated as a nonprofit 
public benefit corporation in 1974. CDAA has over 
2,500 members, including elected and appointed 
district attorneys, the Attorney General of California, 
city attorneys principally engaged in the prosecution 
of criminal cases, and attorneys employed by those 
officials. The association presents prosecutors’ views 
as amicus curiae in appellate cases when it concludes 
that the issues raised will significantly affect the 
administration of justice.  

 This case raises matters of concern to prosecutors 
and law enforcement professionals. There are two 
issues of importance. The first is whether a question 
posed by a suspect, prior to being given his Miranda 
rights and being interviewed by police, amounts to an 
assertion of the right to counsel such as to cut off all 
questioning. The ruling by the Ninth Circuit in this 

 
 1 Pursuant to Rule 37.2(a), the parties were notified ten 
days prior to the due date of this brief of the intention to file, 
and all parties have consented in writing to the filing of this 
brief. Pursuant to Rule 37.6, amicus states that no counsel for any 
party authored this brief in whole or in part, and that no entity or 
person, other than amicus, its members, and its counsel, made 
any monetary contribution towards the preparation and submis-
sion of this brief.  
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case creates a split in how the circuit courts have 
addressed this issue. The second issue is whether a 
state court ruling that such a question by the suspect 
does not cut off all further questioning is so clearly 
contrary to established law, as decided by this Su-
preme Court, that it is not entitled to deference by 
federal courts under the Antiterrorism and Effective 
Death Penalty Act (AEDPA).  

 The ruling by the Court of Appeals for the Ninth 
Circuit, in granting habeas corpus relief to respon-
dent Tio Dinero Sessoms, calls into question standard 
police investigation and suspect interview procedures, 
as well as the standard of deference to be accorded 
state court rulings under AEDPA. Amicus has exper-
tise in these matters, and believes that this brief will 
be helpful to this Court in its consideration of the 
petition for certiorari. 

---------------------------------  --------------------------------- 
 

FACTUAL AND PROCEDURAL BACKGROUND 

 This case arises out of a 1999 murder. The victim, 
Edward Sherriff, was a 68-year-old pastor who oper-
ated the Samaritan Center, a free food and outreach 
facility for the poor in the Oak Park neighborhood of 
Sacramento. Respondent Tio Dinero Sessoms con-
spired with two others (Adam Wilson and Frederick 
Clark) to rob Sherriff at his home. The trio entered 
Sherriff ’s home and robbed him (stealing money, 
jewelry, and two vehicles). During the burglary/ 
robbery, co-defendant Clark choked Sherriff, and 
stabbed and slashed him 24 times, killing him. 
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 Respondent Sessoms fled the state, but within 
four weeks turned himself in to police in Oklahoma. 
He was the last of the three suspects to be appre-
hended and interviewed. Two Sacramento detectives 
traveled to Oklahoma to question him at the local jail. 
At the beginning of the session, before Miranda 
warnings, this interchange took place between 
Sessoms and the police detective: 

Sessoms: There wouldn’t be any possible 
way that I could have a – a lawyer present 
while we do this? 

Detective: Well, uh, what I’ll do is, um . . .  

Sessoms: Yeah, that’s what my dad asked 
me to ask you guys . . . uh, give me a lawyer.  

Detective: What – what we’re going to do 
is, um – I have one philosophy and that’s, uh, 
be right up – front and be honest, the same 
way we were with [the two other suspects], 
and not bullshit you or try to hide anything 
from you, okay?  

Sessoms: Okay, sir my dad was worried 
about, about like, I’m not going to say how 
some detectives do it but like a lot of officers 
end up switching your words afterwards.  

Detective: No, we’re not playing no switch 
games or nothing else. In fact, if – if you 
wouldn’t mind, I’d like to –  

Sessoms: So there – 

Detective: – record whatever conversation 
we have and that way there will be no – you 
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know, it’s recorded and there –there’s proof 
that we ain’t playing no switch games or 
nothing else. Now, would you mind if I pulled 
out a recorder?  

Sessoms: No. 

 The detective then told Sessoms he was being 
charged with homicide, robbery, and burglary, and 
that his co-suspects had waived their rights and 
given statements. The detective also told Sessoms if 
he decided that he would not speak without an attor-
ney present, they would not be able to get his version 
of events. The detective then told Sessoms he was 
going to advise him of his rights, and then Sessoms 
could decide whether he wanted to speak with the 
detectives. Respondent asked if it would be possible 
for him to call his father. Since he was an adult, the 
detective said he could not at that point. He then read 
Sessoms his rights under Miranda v. Arizona, 384 
U.S. 436 (1966), giving him a copy of the form to 
follow as the rights were read and explained. After 
being fully advised, Sessoms indicated he understood 
his rights. The detective asked whether Sessoms 
wanted to talk to them now, and Sessoms said, “Let’s 
talk.” Defendant then gave a lengthy statement to the 
police, in which he admitted participating in the 
burglary and robbery, although he denied having 
killed the victim. 

 The entire discussion, from the time the detective 
began talking to Sessoms, until the time Sessoms 
said, “Let’s talk,” was continuous, and took only a 
matter of minutes. 
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 Co-defendant Wilson pled guilty to second degree 
murder. Frederick Clark was tried and convicted of 
first degree murder, with allegations of special cir-
cumstances, as well as residential robbery, and resi-
dential burglary. In a separate trial, respondent was 
convicted of residential robbery, residential burglary, 
and first degree special circumstances murder. 

 The issue in the trial court, on appeal, and on 
habeas corpus, was the admissibility of Sessoms’ 
confession to police. The trial court ruled that 
Sessoms’ first two statements in the colloquy above 
were ambiguous, and not the unambiguous assertion 
of the right to counsel required under Davis v. United 
States, 512 U.S. 452, 460-462 (1994). On direct ap-
peal, the Third District Court of Appeal unanimously 
upheld that determination, finding that Sessoms’ first 
statement was simply a question, and the second 
referred to what Sessoms’ father had said. The Cali-
fornia Supreme Court unanimously denied review.  

 On habeas corpus in federal district court, the 
magistrate judge recommended that habeas relief be 
denied. The district court judge adopted the magis-
trate judge’s findings. In the Ninth Circuit, a three 
judge panel affirmed 2-1. Sessoms v. Runnels, 650 
F.3d 1276 (9th Cir. 2011) (vacated 665 F.3d 1104). The 
Ninth Circuit granted en banc review, and then 
issued a 6-5 ruling granting relief. Sessoms v. Run-
nels, 691 F.3d 1054 (9th Cir. 2012). 

 The case is now before this Supreme Court on the 
state’s petition for certiorari. 
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SUMMARY OF ARGUMENT 

 This case involves ambiguous references to 
counsel made by respondent before he was given 
Miranda advisements. Courts have split over the 
issue of whether a defendant’s pre-Miranda ambigu-
ous statements about counsel are sufficient to cut off 
questioning, or whether an assertion of counsel at 
that stage must be clear and unambiguous, as this 
Court has held it must be in the post-Miranda inter-
rogation stage. Also, the Ninth Circuit in this case did 
not give proper deference under the Antiterrorism 
and Effective Death Penalty Act (AEDPA) to the state 
court’s interpretation of the law, and its application to 
these facts. The state court did not rule in disregard 
of clear Supreme Court precedent, or in such a man-
ner that no fairminded jurist could reach the same 
conclusion. The confusion about AEDPA standards 
that the Ninth Circuit has created should be resolved 
by this Court. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. THE COURTS HAVE SPLIT ON THE IS-
SUE OF WHETHER AN AMBIGUOUS 
REFERENCE TO COUNSEL BY A SUS-
PECT BEFORE MIRANDA ADVISEMENTS 
IS SUFFICIENT TO CUT OFF QUESTION-
ING 

 The evaluation of the admissibility of respon-
dent’s confession has focused on two things he said at 
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the very beginning of the session: “There wouldn’t be 
any possible way that I could have a – a lawyer 
present while we do this?” and “Yeah, that’s what my 
dad asked me to ask you guys . . . uh, give me a 
lawyer.” 

 The trial court and the California Third District 
Court of Appeal ruled that these two comments did 
not amount to an assertion of the right to counsel, 
relying on Davis v. United States, 512 U.S. 452, 460-
462 (1994). In that case, after the defendant had 
waived his Miranda rights and had been interrogated 
for 90 minutes, he said, “[m]aybe I should talk to a 
lawyer.” The Supreme Court held this statement was 
ambiguous, not a clear assertion of the right to coun-
sel, and thus continued interrogation was permitted.  

 In analyzing the facts in the case at bar, the 
California Third District Court of Appeal concluded 
that respondent’s first statement to the detective was 
simply a question, and the second referred to what 
his father had said. The court held these were not 
unambiguous assertions of the right to counsel, and 
thus did not foreclose the explanation of the situation 
and the full Miranda advisement that the detective 
gave to respondent. The California court distin-
guished the earlier Supreme Court case of Edwards v. 
Arizona, 451 U.S. 477 (1980), because that case 
involved an assertion of right to counsel that was 
clear and unambiguous, something the Supreme 
Court noted in its opinion. In Edwards, the defen-
dant, after speaking to police, said, “I want an attor-
ney before making a deal.” Questioning then stopped, 
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but the police reinitiated interrogation the next day, 
without a request from the defendant, and even after 
the defendant at that point said he did not want to 
talk to anyone. This Court said police could not 
reinitiate interrogation of “an accused in custody if he 
has clearly asserted his right to counsel.” 451 U.S. at 
485 (emphasis added). 

 The clear assertion of right to counsel in Ed-
wards came after Miranda warnings. In Davis the 
ambiguous reference to counsel held to be insufficient 
was also after Miranda warnings; the Supreme Court 
held that in order to cut off interrogation, the defen-
dant’s statement had to be a clear, unambiguous 
assertion of the right to counsel. In the case at bar, 
the Ninth Circuit en banc opinion recognized that 
respondent’s statements were ambiguous under 
Davis, and so adopted an analysis to avoid the appli-
cation of the Davis “ambiguous assertion” rule. The 
Ninth Circuit would restrict the “ambiguous asser-
tion” rule of Davis to cases where the defendant’s 
ambiguous statement about a lawyer was made after 
the defendant had been given full Miranda advise-
ments, waived his rights, and commenced giving a 
statement. 691 F.3d at 1061-1064. 

 However, cases decided by other circuit courts 
and various state courts have cited Davis and its 
ambiguous assertion rule to reach a different result 
respecting whether a statement about an attorney, 
made (as in this case) before a full Miranda advise-
ment, should be considered a request for counsel that 
cuts off any interview: 
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“What time will I see a lawyer?” held not to 
be an assertion of the right to counsel cutting 
off interrogation. United States v. Doe, 170 
F.3d 1162, 1166 (9th Cir. 1999). 

“I mean, do you think I should have a law-
yer? At this point?” made at the beginning of 
a session in an interrogation room, after the 
defendant’s arrest, but before Miranda ad-
visements, was held to be ambiguous, and 
not to cut off interrogation. United States v. 
Wysinger, 683 F.3d 784, 790, 794-795 (6th 
Cir. 2012). 

“Am I going to be able to get an attorney?” 
spoken by defendant after his arrest, and 
just before he was led into an interview room 
and given his Miranda rights, was held not 
to be a clear request for counsel, cutting off 
interrogation. United States v. Shabaz, 579 
F.3d 815, 816-819 (7th Cir. 2009). 

“Am I supposed to have a lawyer present?” 
asked by defendant after his arrest and 
placement in an interview room; the officer 
then said, “Well that’s what I’m going to tell 
you, I’m going to give you your rights, okay?” 
(an exchange very much like the one between 
respondent Sessoms and the detective in the 
case at bar). The Minnesota Supreme Court 
held this statement was not an unambiguous 
assertion of the right to counsel such as to 
cut off interrogation. State v. Ortega, 798 
N.W.2d 59, 64, 71-73 (Minn. 2011). 

Defendant asked if she could call her lawyer; 
she was in an emergency room, with police 
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present, and unable to leave. The police 
permitted her to call. After the call, the po-
lice began to question her, and gave her Mi-
randa admonishments. Both the New Jersey 
Supreme Court, and the First Circuit Court 
of Appeals, held that her request to call her 
lawyer did not amount to an assertion of the 
right to counsel such as to preclude the police 
from questioning her after the phone call 
was finished. State v. Grant-Chase, 140 N.H. 
264, 665 A.2d 380 (N.H. 1995); Grant-Chase 
v. New Hampshire Dept. of Corrections, 145 
F.3d 431, 433-434 (1st Cir. 1998). 

When placed in an interview room, officers 
told defendant he could call his lawyer. De-
fendant said he had already done so, and his 
lawyer was on his way. The Arkansas Su-
preme Court held this did not amount to an 
invocation of the right to counsel so as to cut 
off a Miranda admonishment and question-
ing. Moore v. State, 321 Ark. 249, 255-257, 
903 S.W.2d 154, 156-158 (Ark. 1995). 

 In each of these cases the defendant’s referenced 
statement was made before a Miranda advisement. 
Each opinion cited the Davis ambiguous statement 
standard, and held there was no clear assertion of 
right to counsel cutting off questioning.  

 By contrast, the Ninth Circuit majority below 
cites Davis for the proposition that the pre-Miranda 
assertion of right to counsel need not be unambiguous 
or unequivocal (691 F.3d at 1061), when Davis at no 
place says that. The Ninth Circuit’s ruling, and the 
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application of it to these facts, clearly creates a con-
flict among lower courts on this issue, which should 
be resolved by this Court.  

 The Supreme Court has never enunciated what 
standard should be employed in deciding whether a 
suspect, at the beginning of an interview session, and 
before any Miranda advisement, has invoked his 
right to counsel. Prosecutors and police alike are 
entitled to know the rules to be followed when a 
suspect makes an ambiguous statement about coun-
sel before he/she has even had the right to counsel 
explained through Miranda warnings. This case 
provides a clear vehicle to address that issue, and 
resolve the conflict among the lower courts. 

 
II. THE RULING OF THE NINTH CIRCUIT 

CREATES FURTHER CONFUSION ABOUT 
THE STANDARD OF DEFERENCE TO 
STATE COURT RULINGS UNDER AEDPA, 
WHICH THIS COURT SHOULD RESOLVE 

 The case at bar also merits Supreme Court 
review to eliminate confusion about the standard to 
be followed for federal habeas corpus relief under the 
Antiterrorism and Effective Death Penalty Act, 28 
U.S.C. § 2254. The statute declares that a state 
prisoner is only entitled to relief if the state court 
proceedings “resulted in a decision contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the Su-
preme Court of the United States.” In Harrington v. 
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Richter, ___ U.S. ___, 131 S.Ct. 770 (2011), this Court 
stated that under that standard, the application of 
clear U.S. Supreme Court law by the state court must 
be so objectively unreasonable there is “ . . . no possi-
bility fairminded jurists could disagree that the state 
court’s decision conflicts with [U.S. Supreme Court] 
precedents. . . . an error well understood and compre-
hended in existing law beyond any possibility of fair 
minded agreement.” 131 S.Ct. at 786-787. 

 The Ninth Circuit majority held the California 
Court of Appeal “ . . . unreasonably extended the 
[ambiguous assertion] principle from Davis to a new 
context,” i.e. to statements a defendant made about 
counsel before Miranda warnings had been given. 691 
F.3d at 1059. But, as noted above, this Court has 
never ruled that an ambiguous statement by a sus-
pect asking about counsel, made before any Miranda 
warnings were given and before any interrogation, 
would serve to completely cut off police from giving 
the suspect an explanation of the situation, followed 
by a full Miranda advisement. Nor has this Court 
held that a subsequent Miranda advisement and 
waiver would be ineffective simply because of the 
earlier ambiguous comments about a lawyer.  

 In support of the notion that an ambiguous 
reference to counsel does not necessarily cut off all 
questioning, at least four circuit court rulings (Doe, 
supra; Wysinger, supra; Shabaz, supra; Grant-Chase, 
supra) and three state court rulings (Ortega, supra; 
Grant-Chase, supra; Moore, supra) have held that an 
interview may continue, with Miranda advisements 
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and then, after a waiver, with questioning. These 
decisions certainly add evidence to the point that 
fairminded jurists can adopt the position that a 
suspect’s ambiguous comments about an attorney, 
made before Miranda advisements, do not preclude 
further questioning. 

 In addition, it is worth noting that in this case, 
26 different judges have reviewed these specific facts 
relating to respondent Sessoms’ comments to detec-
tives about an attorney, and his subsequent waiver 
after Miranda advisements. Of these judges, 20 have 
ruled for the state’s position: the trial judge; three 
judges on the California Third District Court of 
Appeal; seven on the California Supreme Court; the 
federal magistrate judge; the federal district court 
judge; two judges on the Ninth Circuit three-judge 
panel; and five judges on the en banc panel (all differ-
ent jurists from the two who ruled for the state’s 
position on the three-judge panel). These 20 judges 
represent 77% of those who have reviewed these 
facts. The six judges on the en banc panel who ruled 
for the defendant (which included the one judge who 
dissented on the three-judge panel) represent only 
23%.  

 Clearly each jurist, including those in the en 
banc majority, should support the result that reflects 
his or her own independent judgment. Still, it is 
difficult to conclude there is “no possibility fair-
minded jurists could disagree” on the point of law at 
issue here, or its application to these facts. The 
contrary ruling by the Ninth Circuit creates confusion 
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about the AEDPA standard, which this Court should 
resolve. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 Based on the foregoing, as well as the reasons 
put forth in the petition for certiorari, amicus curiae 
respectfully requests that this Court grant certiorari, 
and reverse the decision of the Court of Appeals for 
the Ninth Circuit.  

DATED: February 8, 2013 

Respectfully submitted, 

ALBERT C. LOCHER 
 Counsel of Record 
Attorney for Amicus Curiae 
 California District  
 Attorneys Association 
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