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REPLY BRIEF FOR PETITIONER 

 This case raises the exceptionally important and 
frequently recurring issue whether the Americans 
with Disabilities Act, 42 U.S.C. § 12101 et seq. (ADA) 
is an affirmative-action statute, as the Seventh, 
Tenth, and D.C. Circuits have held, or an anti-
discrimination statute, as the Eighth Circuit and 
numerous other Circuits have held.  More specifically, 
the question presented is whether the ADA simply 
levels the playing field for disabled employees, or goes 
significantly further and requires affirmative action 
such that, absent undue hardship, employers who 
have an established, bona fide policy to fill positions 
with the most-qualified individual ordinarily must 
instead fill that position by reassigning a minimally 
qualified disabled employee who is not the most-
qualified individual. 

 That is the same conflict this Court agreed to re-
solve in Huber v. Wal-Mart Stores, Inc., 486 F.3d 480 
(8th Cir. 2007), cert. granted, 552 U.S. 1074 (2007), 
cert. dismissed, 552 U.S. 1136 (2008).  Nothing has 
changed since then to render this Court’s review any 
less necessary to resolve the conflict and dispel the 
confusion left in the wake of this Court’s statements 
in US Airways, Inc. v. Barnett, 535 U.S. 391 (2002), 
that “preferences will sometimes prove necessary to 
achieve the Act’s basic equal opportunity goal” so that 
“those with disabilities” can “obtain the same work-
place opportunities that those without disabilities 
automatically enjoy.”  Id. at 397 (emphasis in origi-
nal).  If anything, the need is greater now that there 
is a sharp split on the question, and Congress has 
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amended the ADA to significantly expand the number 
of individuals with a covered disability.  Pet. 8-9 
(citing ADA Amendments Act of 2008, Pub. L. No. 
110-325, 122 Stat. 3553 (Sept. 25, 2008) (ADAAA)).  

 In asking this Court to defer review, respondent 
ignores those developments and speculates that the 
circuit split may resolve itself without the Court’s 
intervention and, even if it does not, this is not the 
right case to resolve it.  Respondent is wrong on both 
counts.  For one thing, the split is entrenched and 
shows no signs of going away on its own—and in all 
events, only this Court can resolve the import of 
Barnett and authoritatively define an employer’s 
reasonable-accommodation responsibilities under the 
ADA.  For another thing, this case is the ideal vehicle 
for doing so.  The facts of this case—on appeal from a 
Rule 12(b)(6) dismissal—are straightforward and 
undisputed, and a decision in petitioner’s favor on the 
question presented would end the litigation.  There is 
simply no need to wait any longer to resolve an issue 
that has deeply divided the Circuits and grown even 
more pressing with the passage of time since Huber 
settled.  The petition for writ of certiorari should be 
granted. 

 
A. Respondent Concedes That A Circuit 

Split Exists 

 Respondent concedes (at 8-9) that there is at least 
a 3-1 split with the Eighth Circuit over the question 
presented now that the Seventh Circuit has overruled 
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its own prior decision in EEOC v. Humiston-Keeling, 
Inc., 227 F.3d 1024 (7th Cir. 2000), and joined the 
Tenth Circuit.  Respondent argues that this Court’s 
review is not necessary to resolve the split because, in 
respondent’s view, the Eighth Circuit can be expected 
to reverse itself and eliminate the existing “shallow” 
conflict (according to respondent) without this Court’s 
intervention.  Opp. 8-10.  Respondent both exagger-
ates the prospects of the Eighth Circuit unilaterally 
reversing course, and understates the existing circuit 
split. 

 First, although it is true that the Eighth Circuit 
relied heavily in Huber on the Seventh Circuit’s now-
overruled decision in Humiston-Keeling to reach its 
conclusion that best-qualified policies are enforceable 
notwithstanding ADA accommodation requirements, 
the Eighth Circuit did not blindly follow the Seventh 
Circuit as respondent suggests.  Respondent forgets 
that, unlike Humiston-Keeling, Huber was decided af-
ter Barnett.  Having the benefit of both Humiston-
Keeling and Barnett, the Eighth Circuit held that 
Barnett “bolster[s]” the conclusion that the ADA “does 
not require an employer to reassign a qualified dis-
abled employee to a vacant position when such a 
reassignment would violate a legitimate nondiscrimi-
natory policy of the employer to hire the most quali-
fied candidate.”  Huber, 486 F.3d at 483. 

 The court of appeals in this case read Barnett 
differently from the Eighth Circuit and concluded 
that “Humiston-Keeling did not survive Barnett.”  
App. 2-3.  Even the court of appeals, however, 
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acknowledged that this “may be a close question.”  
Ibid.  Indeed, it previously reached the opposite 
conclusion about Barnett in Mays v. Principi, 301 F.3d 
866 (7th Cir. 2002), and has now flip-flopped—
creating a clean split between the circuits that have 
considered Barnett in this particular context.  Re-
spondent points to nothing suggesting that the 
Eighth Circuit will somehow resolve this “close ques-
tion” the same way the Seventh did.  Indeed, in light 
of the Seventh Circuit’s own struggle with this de-
monstrably “close question,” any prediction about the 
outcome of a fresh review in the Eighth Circuit is 
nothing more than speculation. 

 Second, the circuit split is of greater intensity 
than respondent is willing to admit.  Although three, 
and arguably four, circuits have directly confronted 
the effect of the ADA’s prohibition against discrimina-
tion and its reasonable-accommodation requirement 
to best-qualified selection systems like the one in the 
case at bar, five other circuits have squarely held in 
different contexts that the ADA is not an affirmative-
action statute.  See Daugherty v. City of El Paso, 56 
F.3d 695 (5th Cir. 1995); Wernick v. Fed. Reserve Bank 
of N.Y., 91 F.3d 379 (2d Cir. 1996); Terrell v. USAir, 
132 F.3d 621 (11th Cir. 1998); EEOC v. Sara Lee 
Corp., 237 F.3d 349 (4th Cir. 2001); Hedrick v. W. 
Reserve Care Sys., 355 F.3d 444 (6th Cir. 2004). 

 Respondent attempts to diminish the conflict by 
passing off the holdings of those cases as nothing 
more than “generic references to ‘affirmative action’ ” 
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that “do not present the question addressed by the 
court of appeals in this case.”  Opp. 10.  Not so.  As 
demonstrated in the petition (at 17-21), the conclu-
sions reached by the courts in those cases are not 
“generic references to affirmative action” but clear 
holdings that the ADA’s basic function is as an anti-
discrimination statute, not an affirmative-action stat-
ute—that is, that the ADA’s reasonable-accommodation 
requirement does not require affirmative action on 
behalf of individuals with disabilities.  These holdings 
cannot be reconciled with those of the Seventh, Tenth, 
and (possibly) the D.C. Circuits (see Pet. 14-15)—and 
strongly influenced the Eighth Circuit’s construction 
of the Act in Huber.  See Huber, 486 F.3d at 483 
(“[T]he ADA is not an affirmative action statute and 
does not require an employer to * * * violate a legiti-
mate nondiscriminatory policy”). 

 Thus the split is not merely a “shallow” 3-1, as 
respondent maintains—although even that split 
would warrant this Court’s review given the im-
portance of the issue and its recurrence—but a deeply 
entrenched 3-6 split that includes those courts of 
appeals that have declined to construe the ADA as an 
affirmative-action statute in other contexts.  This 
Court’s review is needed now to resolve both splits 
and clarify the ADA’s basic goal in the context of best-
qualified policies used by employers across the Nation 
(and more broadly an employer’s obligation to ac-
commodate disabled employees through reassign-
ment). 
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B. Respondent Understates The Frequency 
With Which The Question Presented 
Arises 

 Respondent suggests (at 10-12) that this Court’s 
review is unnecessary because collisions between an 
employer’s best-qualified policy and reassignment as 
a reasonable accommodation occur infrequently.  That 
argument against review fails for multiple reasons. 

 First, respondent’s argument relies heavily on 
the number of cases filed before 2007 (when this 
Court granted review in Huber) to suggest that the 
issue arises infrequently.  Opp. 10.  But respondent 
disregards entirely the effects of the ADAAA.  As the 
EEOC’s own final rule implementing the ADAAA 
notes, “[t]he effect of these changes is to make it 
easier for an individual seeking protection under the 
ADA to establish that he or she has a disability 
within the meaning of the ADA.”  Regulations To 
Implement the Equal Employment Provisions of the 
Americans With Disabilities Act, as Amended, 76 Fed. 
Reg. 16,978, 16,978 (Mar. 25, 2011) (to be codified at 
29 C.F.R. pt. 1630).  The number of cases filed before 
2008 thus has no predictive power when new legisla-
tion and new rulemaking that is barely two years old 
has changed the legal landscape and increased the 
number of employees now entitled to request an ADA 
accommodation.1 

 
 1 Commentators have noted that the ADAAA has resulted 
in lower thresholds for bringing a claim and surviving summary 

(Continued on following page) 
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 Second, respondent puts too much faith in the 
EEOC’s own internal enforcement guidance to dampen 
future filings by making reassignment a “reasonable 
accommodation of last resort.”  Opp. 10-11 (citing 
EEOC No. 915.002, Enforcement Guidance: Reasona-
ble Accommodations and Undue Hardship Under the 
Americans With Disabilities Act, EEOC Compl. Man. 
(BNA) 902.0164 (Oct. 17, 2002)).  Respondent’s Guid-
ance, however, is not law.  See Christiansen v. Harris 
Cnty., 529 U.S. 576, 587 (2000) (agency interpreta-
tions of ambiguous statutes, contained in “opinion 
letters * * * policy statements, agency manuals, and 
enforcement guidelines * * * lack the force of law”).  

 
judgment and that increases in charges of discrimination and 
litigation under the ADA since the ADAAA’s effective date have 
already been dramatic.  See A. Dean Bennett & Scott E. Ran-
dolph, Is Everyone Disabled Under the ADA? An Analysis of the 
Recent Amendments and Guidance for Employers, 36 Employee 
Relations Law Journal 3, 7 (2011).  In particular, the EEOC 
received 21,451 charges of discrimination under the ADA in 
2009 and 25,165 charges in 2010—an increase of more than 17% 
in one year.  See EEOC, Fiscal Year 2013 Congressional Budget 
Justification 22 (2012), http://www.eeoc.gov/eeoc/plan/upload/ 
2013budget.pdf. Filed charges under the ADA remained at 
historically high levels in 2011 (25,742) and 2012 (26,379) and 
are projected to maintain these high levels through 2016.  See 
EEOC, Fiscal Year 2014 Congressional Budget Justification 28 
(2013), http://www.eeoc.gov/eeoc/plan/upload/2014budget.pdf. In 
addition, the EEOC states that institutionally it “places a pri-
ority on enforcing new statutory responsibilities.”  2013 Con-
gressional Budget Justification 29.  Since the effective date of 
the ADAAA in 2009, the EEOC has closely monitored the 
progress of charges alleging ADA violations; filed 12 actions 
arising under the ADAAA in fiscal year 2010; and 59 actions in 
fiscal year 2011. Ibid. 
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Thus, the Guidance does not obligate employers or 
employees to exhaust all alternatives before an ac-
commodating transfer is requested or considered. 

 Third, even if the Guidance has the dampening 
effect respondent claims it does, it had that same 
effect in 2007 when this Court granted certiorari to 
resolve the same issue in Huber—and thus offers no 
reason to decline review now. 

 Fourth, respondent’s own actions belie its protes-
tations that the question presented rarely occurs and 
thus is relatively unimportant.  After all, the EEOC 
used its scarce resources to bring this enforcement 
action—thereby sending a clear message that it 
considers the question relevant and substantial.  In 
addition, the EEOC regularly appears as an amicus 
in cases where the issue is presented.  See, e.g., Br. of 
Amicus Curiae EEOC Supporting the Plaintiff-
Appellant, Jackson v. Fujifilm Mfg. USA, Inc., 447 
F. App’x 515 (4th Cir. 2011) (No. 11-1129), 2011 WL 
1097142, at *1. 

 If anything, the need for this Court’s review is 
even greater now than when it granted review of the 
same question in Huber.  For one thing, when the 
Court granted review in Huber, the two circuits to 
have addressed the question were in agreement—and 
now they are in sharp conflict.  For another thing, as 
explained above, amendments to the ADA since the 
Court granted review in Huber have significantly 
expanded the number of individuals with covered 
disabilities.  This Court’s review is needed to resolve 
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the conflict and, as addressed next, this case is an 
ideal vehicle for doing so. 

 
C. This Case Is An Ideal Vehicle To Re-

solve The Conflict 

 Respondent further suggests that this case is a 
poor vehicle for review because the court of appeals’ 
remand order makes the case interlocutory.  Opp. 12-
13.  This argument is without merit.  As an initial 
matter, this Court frequently grants review before 
final judgment where, as here, a case presents “some 
important and clear-cut issue of law that is funda-
mental to the further conduct of the case and that 
would otherwise qualify as a basis for certiorari.”  
EUGENE GRESSMAN ET AL., SUPREME COURT PRACTICE 
§ 4.18, at 281 (9th ed. 2007). 

 Here, the court of appeals determined that the 
ADA’s obligation to reassign disabled individuals to 
vacant positions as a reasonable accommodation 
trumped petitioner’s best-qualified policy as a matter 
of law.  App. 9.  It remanded the case to the district 
court with instructions to disregard the best-qualified 
policy and limit its analysis to determining if manda-
tory reassignment would be reasonable in the run of 
cases and, if so, whether there are fact-specific con-
siderations that would render mandatory reassign-
ment an undue hardship in this case.  App. 3, 9-10.  
Thus the purely legal issue of whether petitioner can 
enforce its best-qualified policy has been resolved 
definitively. 
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 Respondent does not dispute that a ruling in 
petitioner’s favor on the question presented would 
end this litigation.  Instead, respondent merely 
recasts and supplements the court of appeals’ remand 
instructions with citations of Barnett, suggesting that 
petitioner could still prevail under Barnett if it 
demonstrates that factors unique to petitioner’s 
operations, of which the court was unaware, would 
make reassignment unreasonable in the run of cases; 
alternatively, respondent suggests that petitioner 
might proffer on remand fact-specific considerations 
unique to petitioner’s employment system that would 
create an undue hardship.  Opp. 12.  That petitioner 
still has options under Barnett, however, does not 
change the fact that the court of appeals has defini-
tively foreclosed enforcement of petitioner’s best-
qualified policy as one of those options.  Additional 
development of the record will neither add to nor 
detract from the question presented. 

 
D. The Seventh Circuit’s Decision Was 

Wrong On The Merits 

 Although there will be time enough to debate the 
merits if review is granted, respondent’s defense of 
the court of appeals’ reasoning is wholly unavailing. 

 First, respondent appears to argue (at 13-16) 
that Barnett needs no clarification—but that argu-
ment founders on the reality that the two courts of 
appeals that have applied Barnett specifically to best-
qualified policies—the Eighth Circuit in Huber and 
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the Seventh Circuit here—have reached radically 
different conclusions.  Barnett is thus not as clear as 
respondent suggests.  As amici here attest, further 
clarification from this Court is imperative on this 
exceptionally important issue of employment law.  Br. 
of Amici Equal Employment Advisory Council, et al., 
at 8 (explaining that the decision below “exacerbates 
an already troubling conflict in the courts regarding 
the meaning of Barnett on an employer’s duty to re-
assign individuals with disabilities to open positions 
as a reasonable accommodation under the ADA”). 

 Second, Barnett aside, the court of appeals both 
downplayed the importance to employers and em-
ployees of the protections provided by best-qualified 
policies and read out of context the statutory man-
date to provide accommodation.  The court of appeals 
thought that best-qualified policies are not entitled to 
the same respect as seniority systems, like the one 
considered in Barnett, because they do not “involve 
the property-rights and administrative concerns (and 
resulting burdens) presented by the violation of a 
seniority policy.”  App. 7. 

 But these are only some of the reasons this Court 
offered for upholding seniority systems in Barnett.  
The Court also explained that the typical seniority 
system survives the ADA’s reassignment obligation 
because it “provides important employee benefits by 
creating, and fulfilling, employee expectations of fair, 
uniform treatment.”  Barnett, 535 U.S. at 404.  As  
the petition explains, seniority systems are not 
unique among personnel policies capable of creating 
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expectations of fair treatment—a bona fide best-
qualified policy like petitioner’s can create the same 
expectations.  Pet. 21-22. 

 Third, Respondent suggests that the court of 
appeals’ analysis is supported by the express enu-
meration of the reassignment obligation among other 
obligations that constitute “reasonable accommoda-
tion[s]” including “making existing facilities used by 
employees readily accessible to and usable by indi-
viduals with disabilities,” “job restructuring, part-
time or modified work schedules, * * * acquisition or 
modifications of equipment or devices, appropriate 
adjustment or modifications of examinations, training 
materials or policies, the provision of qualified read-
ers or interpreters.”  Opp. 17 (quoting 42 U.S.C. 
§ 12111(9)(A) and (B)).  Respondent argues that each 
of these accommodations gives disabled employees a 
“preference” that non-disabled coworkers do not enjoy 
and that “[t]he reassignment obligation should be 
treated no differently.”  Id. at 18. 

 But the other examples of reasonable accommo-
dations enumerated in the statute “share the common 
theme of regulating the relationship of the disabled 
employee vis-à-vis the employer, making no mention 
of the disabled employee’s rights vis-à-vis other non-
disabled employees or applicants—that is, none even 
alludes to the possibility of a preference for the disa-
bled over the non-disabled.”  Aka v. Wash. Hosp. Ctr., 
156 F.3d 1284, 1314 (D.C. Cir. 1998) (Silberman, J., 
dissenting).  Respondent’s interpretation of the ADA’s 
reassignment obligation as a hiring preference, 
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however, shifts most of the burden of the accommoda-
tion to the coworker or other individual with superior 
qualifications who would have received the job under 
a best-qualified policy.  That makes reassignment 
unlike any of the other enumerated accommodations 
in the statute and undermines the court of appeals’ 
construction here. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The Court should grant the petition. 
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