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INTERESTS OF THE AMICI CURIAE1

(1) As chief legal officer of the State of Louisiana,
the Louisiana Attorney General is charged preemi
nently with the protection of the health and safety of
Louisiana citizens and with vindicating their legal
rights. To that end, the Attorney General is critical
ly interested in making certain Louisiana citizens
have the right to redress under the Federal Tort
Claims Act for the catastrophic injuries to their
property and way of life caused by the derehction of
duty in this matter by the United States Army Corps
of Engineers.

(2) The Parish of St. Bernard is committed to the
protection and well-being of its citizens. As a result
of the breaches of the levees along the Mississippi
River-Gulf Outlet, St. Bernard Parish was entirely
submerged in flood waters, with some structures

1 Pursuant to Rule 37.6 of this Court, the undersigned
avers that the instant Amid Curiae Brief was not authored, in
whole or in part, by counsel for any party to this litigation.
Further, neither any party, any party's counsel nor any person
— other than the Amid Curiae, its members or its counsel —
contributed any money that was intended to fund preparing or
submitting this Brief. Pursuant to Rule 37.2(a), counsel of rec
ord for all parties have received notice of the indention of the
Amid Curiae to file this Brief more than ten days prior to the
due date of this Brief. Consent of the parties is not required for
the State, Parish, and City to file an amicus brief. Sup. Ct. R.
37.4.

Pursuant to Supreme Court Rule 37.2(a), counsel for Amid
Curiae represent that all parties have consented to the filing of
this brief. A letter reflecting the consent of petitioners and re
spondents Norman and Monica Robinson, and letter reflecting
the consent of respondent United States of America have been
lodged with the Clerk.



taking on more than twenty feet of water. Of the
26,000 structures in the parish, only four were not
flooded. Because of the flooding, St. Bernard Par
ish's population has been decimated (from 67,000 to
41,000), and seven years later, the Parish still has
not recovered many of its basic services. It is not an
exaggeration to say that St. Bernard Parish's gov
erning body has lost over $175,000,000.00 as a result
of the Corps of Engineers's negligence.

(3) The City of New Orleans is a municipality
that is co-extensive with the Parish of Orleans and

includes the area commonly known as the Lower
Ninth Ward. The entire area of this part of the City
was inundated by flood waters resulting from levee
breaches caused by the Corps of Engineers. Before
Hurricane Katrina, the Lower Ninth Ward had the
highest percentage of African-American home own
ership in the City, but today it is defined by vacant
lots with intermittent houses, some restored and
many not. The inaction of the Corps of Engineers
has altered the entire City of New Orleans, but most
visibly the Lower Ninth Ward.

(4) Rain CII Carbon LLC ["Rain CII"] is a Loui
siana hmited liability company. Rain CII is one of
the world's largest producers of .calcined petroleum
coke and owns and operates several facilities in
south Louisiana, including calcined petroleum coke
facilities located at 700 Coke Plant Road in Chal-

mette, Louisiana. Rain CII's principal office was al
so located in the New Orleans area. Rain CII's coke

plant and facilities were significantly damaged be
cause of the breaching of the levees bordering the
MRGO. Rain CII has significant business and finan
cial interests affected by these failures and Rain. CII



has an interest in seeking the restoration of St. Ber
nard Parish, the community within that parish, and
the greater New Orleans area.



. SUMMARY OF THE ARGUMENT

The United States Fifth Circuit Court of Appeals
has announced a new standard for the discretionary
function exception to the Federal Tort Claims Act
that expands federal governmental immunity dra
matically. The rulings of this Court and other appel
late circuit courts have consistently held that the
Government can escape liability for its own negli
gence under the Federal Tort Claims Act only if the
challenged governmental action or inaction was both
discretionary and something susceptible of a policy
decision. Before now, courts have found that errors
in scientific judgment are not policy decisions. Ra
ther they are objective mistakes for which the Gov
ernment cannot claim immunity. They are the very
type of conduct for which the Government must an
swer in tort, as contemplated by the Federal Tort
Claims Act.

The Fifth Circuit's reversal of the district court in
this matter now immunizes the federal Government
even for errors in scientific judgment. Neither this
Court nor other appellate courts have countenanced
such an expansive interpretation of the discretionary
function exception. Indeed, other federal appellate
courts have expressly held that matters of scientific
or professional judgment are not susceptible of so
cial, economic, or political policy.

In this case, after a three-week trial on the mer
its, the district court found that the United States
Army Corps of Engineers made numerous profes
sional errors based on flawed science that betrayed
accepted engineering principles. The district court
decision was replete with detailed descriptions of the



Corps's objective mistakes. Yet under this new
standard,'the Fifth Circuit cloaks the Corps's errors
as policy decisions by claiming that the timing of
when they were undertaken was a matter of policy.

This novel yet misguided approach makes the
discretionary function exception swallow the rule of <
liability for clear scientific errors under the Federal
Tort Claims Act. A federal agency can always claim
that the timing of a decision to act or not to act is a
policy decision. Here, the timing of the Corps's ac
tions — which was contrary to good science — was
part ofthe very mistake that caused the catastrophic
levee failures along the Mississippi River-Gulf Out
let that inundated St. Bernard Parish and the Lower
Ninth Ward of New Orleans.

If left unaddressed, this decision will have far-
reaching consequences. The federal Government has
hundreds of departments and agencies that extend
into all states and affect all citizens' lives. The mis
sions of many of these agencies are based on scien
tific judgment and analysis. Mistakes by these
agencies can have disastrous consequences, from
disease control, to food and drug testing, to the na
tion's airways and railroads. One of the greatest
reaches is had by the Corps of Engineers,, which is
the nation's environmental engineer. Scientific mis
takes by the Corps are not small mistakes. Yet the
Fifth Circuit's rule would shift the losses to the
states and their citizens, all because the Corps is
supposedly granted allowance in the timing of its
mistakes.

This interpretation of the discretionary function
exception is wrong. This Court should grant Peti-
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tioners' Petition for a Writ of Certiorari, reverse the
Fifth Circuit, and hold that the Government is not
immune to Petitioners' claims made under the Fed
eral Tort Claims Act.



ARGUMENT

I. Introduction

During the first half of the Twentieth Century,
Harold Ickes served as Secretary of the Interior un
der Presidents Franklin Roosevelt and Harry Tru
man". He held that position for thirteen years —
from 1933 to 1946 — which is the second longest
Cabinet tenure in United States history. Secretary
Ickes had battled with the United States Army
Corps of Engineers over the proper use of lands for
water development projects. In 1951, five years after
Mr. Ickes had left the Cabinet, he offered this blunt
assessment of the Corps: "No more lawless or irre
sponsible Federal group than the Corps ofArmy En
gineers has ever attempted to operate in the United
States, either outside or within the law."2

In that same year, the Corps had the opportunity
to redeem itself and try to prove Mr. Ickes's accusa
tion wrong. On September 21, 1951, the Corps sub
mitted a report to the United States House of Repre
sentatives, at Congress' request, recommending the
construction of the Mississippi River-Gulf Outlet
["MRGO"], See Petitioners' Appx., Post-trial Deci
sion3 at 64a-65a (citing DX-573, H.R. Doc. No. 82-
245 (1951)). Unfortunately for the people of New Or
leans and St. Bernard Parish, over the next half-
century the Corps lived up to its billing.

2 Foreward, Arthur Maas, Muddy Waters: The Army En
gineers and the Nation's Rivers (Da Capo Press, New York,
1951), p. xiv.

3 Amid adopt the Petitioners' terms to define the lower
courts' opinions.
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. Amid are the State of Louisiana, the Parish of St.
Bernard, and the City of New Orleans, as well as a
business operating in St. Bernard Parish, Rain CII
Carbon LLC. Amid intend to focus their support for
Petitioners' Petition for a Writ of Certiorari by fur
ther discussing the problems with the United States
Fifth Circuit Court of Appeals's panel opinion on re
hearing ["Substituted Opinion"], Petitioners' Appx.
at la-29a, which potentially affects all states and cit
izens subject to the reach of the Government.

II. Decisions of the Lower Courts

In a surprising and disappointing reversal, the
same Fifth Circuit panel that had ruled in favor of
Petitioners retracted its earlier affirmance of the dis
trict court's decision in their favor. With the excep
tion of the aforementioned reversal, most of the opin
ion is copied verbatim from the court's original opin
ion. Where the Fifth Circuit changed its opinion is
with regard to the second prong of the discretionary
function exception. Under that prong, even if De
fendant, the United States of America [the "Gov
ernment"] has discretion in its actions, the Govern
ment is immune to claims only if the Government
actions were susceptible to public policy considera
tions.

The court's Substituted Opinion provides addi
tional factual'background regarding the timing of
the Corps's construction offoreshore protection along
the banks of the MRGO. The court used this back
ground to show that the Corps did not wholly fail to
build any foreshore protection whatsoever, but the
Corps simply delayed the decision to build foreshore
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protection until the 1980s and 1990s, discussed fur
ther below.

Further, the court's original, Withdrawn Opinion
contained language stating that under controlling
jurisprudence of this Court, the relevant question is
whether the discretionary judgment at issue in
volved the application of objective technical princi
ples, or conversely whether that judgment involved
policy considerations. But the court's Substituted
Opinion entirely removed this language framing the
issue for the case. The conclusions drawn by the
court in the Withdrawn Opinion are directly opposite
to the conclusions stated in the Substituted Opinion.
In the Withdrawn Opinion, the court found that the
Government's actions were engineering miscalcula
tions, and were not public policy decisions:

The Robinson plaintiffs and amid point to
ample record evidence indicating that policy
played no role in the government's decision to
delay armoring MRGO. Amid AT&T Entities
collected the most damning evidence in its
submission to this court. . .

Amicis account is confirmed by govern
ment counsel's admissions in the district court.

, In its motion to dismiss the Robinson comr
plaint, the United States explained that the
Corps managed MRGO on the basis of its
flawed scientific knowledge. ... At oral argu
ment in the district court, the United States
made the same admission: The Corps "deter
mined that MRGO played no role in major
hurricane events" and, "for that reason, the
Corps saw no reason" to take any steps to
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remedy MRGO's dangers. In re Katrina Canal
Breaches, 577 F. Supp. 2d at 815.

Against the considerable evidence amassed
to suggest that the Corps's decisions were
grounded on an erroneous scientific judgment,
not policy considerations, the government of
fers little affirmative evidence

The Robinson plaintiffs have mustered
enough record evidence to demonstrate that
the Corps's negligent decisions rested on ap
plications of objective scientific principles and
were not susceptible to policy considerations.
At points where it could have mattered, the
Corps did not identify MRGO's ability to ag
gravate the effect of a major hurricane. This is
not a situation in which the Corps recognized
a risk and chose not to mitigate it out of con
cern for some other public policy (e.g., naviga
tion or commerce); it flatly failed to gauge the
risk. Accordingly, the DFE is inapplicable to
the Robinson plaintiffs' claims.

Petitioners' Appx., Withdrawn Opinion at 50a-53a.
Note the stark contrast in the court's Substituted

Opinion, which deletes all the language above and
replaces it with the following:

As discussed above, there is ample record
evidence indicating the public policy character
of the Corps's various decisions contributing to
the delay in armoring Reach 2. Although the
Corps appears to have appreciated the benefit
of foreshore protection as early as 1967, the
record shows that it also had reason to consid
er alternatives (such as dredging and levee
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"lifts") and feasibility before committing to an
armoring strategy that, in hindsight, may well
have been optimal. The Corps's actual reasons
for the delay are varied and sometimes un
known, but there can be little dispute that the
decisions here were susceptible to policy con
siderations. Whatever the actual reasons for
the delay, the Corps's failure to armor timely
Reach 2 is shielded by the DFE.

Id., Substituted Opinion at 23a.

With this reasoning, the court reversed the money
judgments that had been rendered in favor of the
three Petitioners.

.In the separate, earlier decision regarding the
Flood Control Act immunity for the breaches in the
levees of the New Orleans drainage canals, the dis
trict court still found clear negligence on the part of
the Corps in the form of gross professional and engi
neering errors:

While the United States government is
immune for legal liability for the defalcations
alleged herein, it is not free, nor should itbe,
from posterity's judgment concerning its fail
ure to accomplish what was its task. The citi
zens of each and every city in this great nation
have come to depend on their government and
its agencies to perform certain tasks which
have been assigned to federal agencies by laws
passed by Congress and overseen by the Exec
utive Branch. It should not be unreasonable
for those citizens to rely on their agents, whom
they pay through their taxes, to perform the
tasks assigned in a timely and competent way.
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However, because of [the Flood Control Act],
there is neither incentive, nor punishment to
insure that our own government performs the
se tasks correctly. There is no provision mthe
law which allows this Court to avoid the im
munity provided by [the Flood Control Act ;
gross incompetence receives the same treat
ment as simple mistake.

This story —fifty years in the making —is
heart-wrenching. Millions of dollars were
squandered in building alevee system with re
spect to these outfall canals, which was known
to be inadequate by the Corps' own calcula
tions . [T]he failure to recognize that it was
flawed from practically the outset —using the
wrong calculations for storm surge, failing to
take into account subsidence, failing to take
into account issues of the strength of canal
walls at the 17* Street Canal while allowing
the scouring out of the canal - rest with those
who are charged with oversight.

The cruel irony here is that the Corps cast
a blind eye, either as a result of executive di
rectives of bureaucratic parsimony .... Such
egregious myopia is a caricature of bureau
cratic inefficiency.

In re Katrina Canal Breaches Consol. Litig., 533 F.
Supp 2d 615, 643 (E.D. La. 2008). This description
of the Corps's negligence could read nearly^the «same
for the Corps's failures with regard to the MKGU.

For those claims arising from the majority of New
Orleans's flooding, the Court was bound by the Flood
Control Act. But even the Fifth Circuit admitted
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that immunity does not apply to the levee breaches
along the MRGO, which was a navigable waterway
rather than a flood control project. These MRGO
levee breaches resulted from similar Corps incompe
tence.

Yet in this case, the Fifth Circuit has extended,
another immunity — granted by the discretionary
function exception — .that somehow exempts even
these gross scientific errors as things "susceptible to
policy considerations." But "2+2=5" is not a policy
consideration. It is a fundamental mistake that led
to the devastation of the Lower Ninth Ward and St.
Bernard Parish. The Fifth Circuit's decision cannot

stand, or else the discretionary function exception
will prove to be the rule rather than an exception.

III. Neither Flawed Scientific Analysis Nor a
Delay in Implementing Correct Scientific
Analysis Can Be Considered a Policy De
cision.

Petitioners have sued the Government under the
Federal Tort Claims Act, 28 U.S.C. § 1346(b)(1),
which waives sovereign immunity and allows a neg
ligence claim against thev Government through the
application of the law where the negligent conduct
occurred, here Louisiana law. But federal law pro
vides an exception to such a cause of action in the
form of the discretionary function exception, which
provides immunity to the Government when the tort
claims are based on the Government's exercise of a
discretionary function or duty. See 28 U.S.C. §
2680(a). This Court has held that there are two
prongs to this immunity defense, the first of which
requires that the challenged act indeed must involve
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some element of judgment or discretion, see United
States v. Gaubert, 499 U.S. 315, 322 (1991); con
versely, if a federal statute, regulation, or pohcy spe
cifically prescribes a course of action or mandate for
the Government to follow, then the Government has
no choice but to follow that directive. See id. Sec-
ond, even if the challenged conduct involves discre
tion, the Government is not immune unless the ac
tions or decisions were'"based on considerations of
public policy." Id. at 323.

The district court described a litany of profes
sional errors committed by the Corps, the foremost of
which was the failure to armor the banks of the
MRGO. This fatal engineering mistake was made
despite knowledge that the bottom and sides of the
MRGO were made of "fat clay," which displaced lat
erally (and thus back into the channel) under light
loads, and thus could have been prevented with ar
moring, Petitioners' Appx., Post-trial Decision at
74a; that the banks were expected to slough from
wave wash from vessel traffic on the MRGO, which
also could have been prevented through armoring,
id. at 74a-77a; that more salt water intrusion was
allowed into the natural buffer ofthe marshland due
to the widening of the MRGO, which salinity could
have been reduced through armoring, id. at 99a-
103a; and that these conditions led to lower levee
heights and smaller berm widths along the MRGO,
id. at HOa-llla.

It is these types of scientific errors that the Fifth
Circuit somehow deems to be "decisions . . . suscepti
ble to policy considerations." See Petitioners' Appx.,
Substituted Opinion at 23a. But as Petitionershave
pointed out, other courts have rightly held that "mat-
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ters ofscientific or professional judgment —particu
larly judgments concerning safety —are rarely con
sidered to be susceptible to social, economic, orpoliti
cal policy." Petitioners' Petition for a Writ of Certio
rari at 5 (citing Whisnant v. United States, 400 F 3d
1177, 1181 (9* Cir. 2005)).

Petitioners have demonstrated the circuit conflict
regarding other courts declining to treat the applica
tion of professional engineering or scientific judg
ment as the exercise of discretion that is susceptible
to policy analysis. What is equally troubling about
the Fifth Circuit's decision is its reasoning that the
timing of the Corps's actions is what seems to make
this case one involving policy decisions:

[Tjhere is ample record evidence indicating
the public-policy character of the Corps's vari
ous decisions contributing to the delay in ar
moring Reach 2. . . . The Corps's actual rea
sons for the delay are varied and sometimes
unknown, but there can be little dispute that
the decisions here were susceptible to policy
considerations. Whatever the actual reasons
for the delay, the Corps's failure to armor
timely Reach 2 is shielded by the DFE.

Petitioners-' Appx., Substituted Opinion at 23a (em
phasis added).

First, the district court's findings of fact —which
were undisputed by the Government on appeal —be
lie any notion that the delay was because of a policy
decision. Although the Corps recognized the need for
foreshore protection from the beginning of the pro
ject, "[w]hat apparently was not clear to the Corps
was precisely how soon the need for protection would
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be manifested." Petitioners' Appx., Post-trial Deci
sion at 75a. Protection for the south shore of the
MRGO — the side along the Reach 2 levee that pro
tected the St. Bernard polder — was finally approved
in 1967, id. at 78a, but construction was not begun
until 1982, id. at 82a-83a, and completed in 1988, id.
at 83a-84a.

The Corps's inaction was even worse with regard
to the north shore of the MRGO, which abutted
against a narrow strip of land between the MRGO
and Lake Borgne. The district court found that
"from the first recognition of erosion, the Corps ne
glected the north shore of Reach 2. The Corps' sole
focus via foreshore protection became providing pro
tection for the south shore." Id. at 91a-92a. North
shore protection was not started until 1992, id. at
94a, and it was only seriously analyzed further in
1996, id. at 94a-98a. Thus the Fifth Circuit's conclu
sion that the delay in foreshore protection was the
result of a policy decision is not even grounded in
fact. The Corps did not even choose to begin revisit
ing the maintenance of the MRGO's banks until dec
ades after the problem could have been known
through the most basic professional competence.

The second problem with the Fifth Circuit's rea-
' soning is that it is not legally tenable either. The

district court relied on credible expert testimony that
if the Corps had employed foreshore protection before
1975, "the significant widening of the channel would
have been prevented," id. at 81a, and accordingly by
the time foreshore protection actually was completed
by the Corps, "catastrophic damage to the wetland
banks of the MRGO had occurred," id. at 85a. In
other words, by the time the Corps armored the
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MRGO banks, the channel already had widened and
the damage had been done. A delay in action, when
scientific data showed that action should have been
taken, is the same as if action never had been taken
at all.

- For this reason, a delay in action — which flew in
the face of all good science and engineering practices
— cannot serve as a decision susceptible to policy
considerations. A federal agency can always point to
a delay as a reason it did not take action sooner to
prevent a disaster. And where is the bright line?
Can an agency say that a plan is "on the drawing
board," and the failure to take action to date was still
a discretionary policy decision? Can an agency say it
had at least "discussed" or "considered" a problem-
solving option, but it had not gotten around to seri
ous consideration yet, but nevertheless, it is all part
of the policy-making decision process?

And any supposed bright line that at least in this
case, the Corps had taken action, albeit late, is a mi
rage, as explained above. As a result of the delay in
foreshore protection, the MRGO channel had already
widened and degraded*. If Hurricane Katrina had oc
curred before the foreshore protection in this case
was complete, the result would have.been the same.
Can the Government be immune in this case simply
because it had armored the MRGO banks after-the-
fact, when the Government would be held hable if
the same hurricane had occurred earlier, with the
same widened channel, when the banks had not yet
been armored, i.e., the Corps had completely failed to
act? The answer is "no," and the result should be the
same for each case.
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The Fifth Circuit actually made a cqrrect pro
nouncement on this issue in Lively v. United States,
870 F.2d 296 (5th Cir. 1989). In-analyzing the discre
tionary function exception, the court declared, "Vir
tually any decision to act or not to act could be char
acterized as a decision grounded in economic, social
or public policy and, thus, exempt. Although we con
strue the exception broadly, we have never construed
it so that'the exception swallows the rule." Id. at
299.

Here, the discretionary function exception indeed
would swallow the ability to sue the Government un
der the Federal Tort Claims Act if the Government
can always point to "timing" of its delay or failure to
act as a policy decision. The failure to act timely is
actionable negligence, not a policy decision. The
Fifth Circuit's decision not only conflicts with other
circuits, but it goes too far. This over-protection of
the Corps's behavior affects citizens throughout this
country.

IV. The Fifth Circuit's Decision Could Have
Far-reaching Effects.

All states and municipalities should be concerned
with this new standard announcing a narrow im
munity exception. The discretionary function excep
tion can insulate any Government behavior that is
discretionary and susceptible of a policy decision. In
this day, the influence of the federal Government
reaches into all states and their citizens' lives. There
are approximately 450 federal departments and
agencies set up to regulate and oversee a myriad of
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areas in this country.4 While some are removed from
the need for scientific analysis, such as the Postal
Service or the National Endowment for the Arts,
there are several of the Government's agencies that
rely on scientific judgment for their missions. For
example:

• Army, Navy, Air Force, Marine Corps, and
Coast Guard

• Bureau of Land Management — manages en
ergy production of public lands

• Center for Disease Control and Protection —
collaborates to prevent disease and offers pre
paredness for new health threats

• Consumer Product Safety Commission — pro
tects the public from risk of injury from prod
ucts that pose a fire, electrical, chemical, or
mechanical hazard

• Federal Aviation Administration — works to
ensure that air travel is safe

• Federal Railroad Administration — creates
safety regulations and researches rail im
provement strategies and technologies

• Food and Drug Administrationr— protects the
public health by assuring the safety, efficacy,
and security of human and veterinary drugs,
biological products, medical devices, the na
tion's food supply, cosmetics, and products
that emit radiation

4 Seehttp://www.usa.gov/directory/federaiyindex.shtml (last
visited Mar. 28,2013). . ,
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• National Institutes of Health
supports medical research

• Pipeline and Hazardous Materials Safety Ad
ministration — protects people and the envi
ronment from the risks inherent in the trans
portation ofhazardous materials bypipeline or
other modes of transportation

1 • Animal and Plant Health Inspection Service—
regulates genetically engineered organisms

• Bureau of Reclamation — provides hydroelec
tric power in the United States

• Center for Food Safety and Applied Nutrition
—performs scientific analysis related to food
and cosmetics

• Computer Emergency Readiness Team —
works to improve the nation's cybersecurity
posture and manages cyber risks to the nation

• Federal Energy Regulatory Commission —
regulates interstate transmission ofelectricity,
natural gas, and oil, and regulates hydropower
projects and natural gas terminals

• Office of Fossil Energy — responsible for the
research and development of programs involv
ing coal, petroleum, and natural gas5

' Aprofessional mistake —not a policy mistake —
by any one of these agencies can cause serious harm
to the states and their citizens. Yet the Fifth Cir
cuit's decision would hold that the Government can
still claim immunity by demonstrating that a failure

5 See id.

conducts and
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in professional or scientific judgment was* just a mat
ter of bad timing. That is, even if a serious accident
occurred, the Government agency's lack of preventive
measures at that time is a policy decision. But if this
is the case, "there is neither incentive, nor punish
ment to insure that our own government performs
these tasks correctly." In re Katrina Canal Breaches
Consol. Litig., 533 F. Supp. 2d at 643.

The Corps of Engineers has perhaps the greatest
reach into the infrastructure of the United States, as
the Corps's work influences every region of the coun
try. The Corps is the nation's environmental engi
neer. With a budget of $4,731 biUion dollars for the
fiscal year 2013, the Corps impacts a vast number of
American communities from coast to coast.6 The
Corps's Civil Works divisions are divided among
eight regions, with forty-two divisions and district
headquarters across the country.7 The Corps owns
and operates six hundred dams nationwide.8 It
maintains waterways, the Great Lakes, and inland
harbors.9 Its operations produce 24% of the nation's
hydropower capacity, which translates to approxi-

6 See USACE Navigation—Meeting America's Maritime
Transportation Needs, U.S. AEMY* CORPS OF ENG'RS, 1 (Feb. 13,
2012), http://www.usace.army.mi1/Portals/2/docs/civilworks/
budget/strongpt/2012sp_navigation.pdf.

7 See Map of United States Army Corps of Engineers Loca
tions, U.S. ARMY CORPS OF ENG'RS, http://www.usace.army.mil/
Locations.aspx (last visited Mar. 22, 2013).

8 See Mission Overview, U.S. ARMY CORPS OF ENG'RS,
http://www.usace.army.mil/Missions.aspx (last visited Mar. 22,
2013).

9 See id.
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mately 3% of the total electric capacity in the United
States. And, most salient given this case, the Corps
manages approximately 2,500 levee systems totaling
14,500 miles across the nation's waterways.10 The
large scope of the Corps's projects means the Corps's
decisions have a dramatic impact on communities in
every state.

The States' desire to have the Corps work on pro
jects for their citizens is balanced by the States' de
sire not to experience a catastrophe resulting from a
scientific error made by the Corps. It is for these
reasons that Amid submit that the Fifth Circuit's
ruhng not be allowed to stand and possibly influence
— and immunize — the Corps's liability throughout
the country.

CONCLUSION

For the foregoing reasons, this Court should
grant Petitioners' Petition for a Writ of Certiorari,
reverse the Fifth Circuit, and hold that the Govern
ment is not immune to Petitioners' claims made un
der the Federal Tort Claims Act.

io See id..
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