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QUESTION PRESENTED

Whether an actually innocent person is "in
custody" within the meaning of 28 U.S.C. § 2254 if
that person has been released from prison but
remains subject for the rest ofhis life to sex offender
registration and reporting requirements that limit
where he can live and visit, and compel his regular
appearance at particular places.



11

TABLE OF CONTENTS

QUESTIONS PRESENTED * i

TABLE OF AUTHORITIES.... iii
*

INTEREST OF AMICI 1

SUMMARY OF THE ARGUMENT 2

ARGUMENT : : 3

I. Allowing an actually innocent person subject
to onerous sex-offender registration

requirements to seek habeas corpus relief is
consistent with the purpose of the Great
Writ and is not contrary to this Court's

precedent 3

II. Current sex-offender registration
requirements impose restraints on liberty
that society considers intolerable for an
innocent person and amount to "custody" 11

CONCLUSION 20



Ill

TABLE OF AUTHORITIES

Cases

Berlin v. Evans, 923< N.Y.S.2d 828 (Sup. Ct.
2011) ! 14

Board of Regents of State Colleges v. Roth, 408
U.S. 564 (1972) 16

Boumediene v. Bush, 553 U.S. 723(2008) 4, 10
Bowen v. Johnston, 306 U.S. 19 (1939) 4

' Carafas v. LaVallee, 391 U.S. 234 (1968) 7, 8, 9,'10
Carr v. United States, 130 S.Ct. 2229 (2010) 12
Engle v. Isaac, 456 U.S. 107 (1982) 4
Fay v. Noia, 372U.S. 391 (1963) 5, 11,20
Garlotte v. Fordice, 515 U.S. 39 (1995) 9
Hague u. Committee forIndustrial Organization,

307 U.S. 496 (1939) 18
Harisiades v. Shaughnessy, 342 U.S. 580 (1952) 14
Hensley v. Municipal Court, San Jose Milpitas

Judicial Dist, Santa Clara County,
California, 411 U.S. 345 (1973) 13

House v. Bell, 547 U.S. 518 (2006) 5
Lamb's Chapel v. Center Moriches Union Free

Sch. Dist, 508 U.S. 384 (1993) 18
Lawrence v. Texas, 539 U.S. 558 (2003) 15
Malengv. Cook, 490U.S. 488 (1989) 8,9
Mann v. Georgia' Dept. of Corrections, 653

S.E.2d 740 (Ga. 2007) 14
Moore v. City of East Cleveland, 431 U.S. 494

(1977) 14
Murray v. Carrier, 477 U.S. 478, 496 (1986) 5
Parker v. Ellis, 362 U.S. 574 (1960) 7



IV

Paul v. Davis, 424 U.S. 693 (1976) 16
Schlup v. Delo, 513 U.S. 298 (1995) 5, 6
State v. Letalien, 985 A.2d 4 (Me. 2009) 20
State v. Williams, 952 N.E.2d 1108 (Ohio 2011) 20
U.S. v. American Library Ass'n, Inc., 539 U.S.

194(2003) 18
Wilson v. Flaherty, 689 F.3d 332 (4th Cir. 2012)passim

Statutes

28 U.S.C. §2254 '. passim
720 111. Comp. Stat. § 5/11-9.3 13
Act of Feb. 5, 1867, c. 28, § 1, 14 Stat. 385 7
Ala. Code § 15-20-26 13
Ark. Code § 5-14-129 19
Cal. Pen. Code § 3003.5(b) 13
Cal. Penal Code § 290 15,19
Fla. Stat. § 775.21(10)(b) 17
Ga. Code § 42-1-15 13, 17, 19
Idaho Code § 18-8327 19
Idaho Code § 18-8414 19
Ky. Rev. Stat. § 17.165 19
La. Rev. Stat. § 15:553 19
Mass. Gen. Laws § 178G 15
Miss. Code § 45-33-25(4) : 13
Pub. L. 109-248, Tit. 1, 120 Stat. 590 11
Pub. L.'No. 103-^22, § 170101 11
Tenn. Code § 40-39-211(a) 13, 19
Tenn. Code § 40-39-211(d) 17
Tex. Crim. Pro. Art. 62.101 15

Va. Code § 18.2-370.2 (B) and (C) 17
Va. Code § 18.2-370.3 13



V

Va. Code § 9.1-908 -15

Other Authorities

"No Easy Answers: Sex Offender Laws in the
United States," 19 Human Rights Watch No. 4

(G)(2007) 14
C. Wright, A. Miller, Federal Practice &

Procedure § 4262 7
Catherine L. Carpenter and Amy E. Beverlin,

The Evolution of Unconstitutionality in Sex
Offender Registration Laws, 63 Hastings L.J.
1071 (2012) 12, 15

Rules

Sup. Ct. R. 37.2(a) • 1

Constitutional Provisions

U.S. Const. Amend. 1 18



INTEREST OF AMICI}

»The Rutherford Institute is an international
nonprofit civil liberties organization headquartered
in Charlottesville, Virginia. Founded in 1982 by its
President, John W. Whitehead, the Institute
specializes in providing legal representation without
charge to individuals whose civil liberties are
threatened or infringed and in educating the public '
about constitutional and human rights issues. The
Rutherford Institute is interested in the instant case
because it is committed to ensuring that innocent
individuals not be unjustly and in perpetuity subject
to restraints on their liberty due to the misconduct of
state agents. The advent of statutes imposing
lifelong disabilities upon sex offenders raises the
very real prospect that innocent individuals will be
forced to suffer under highly punitive sanctions
notwithstanding clear evidence of innocence and of
government complicity in an unfair conviction. The
Great Writ must remain available to serve its
fundamental purpose to remedy miscarriages of
justice.

Amici Frankie Sue Del Papa, Jeffrey A.
Modisett, Michael Moore and Grant Woods are

1 Pursuant to Sup. Ct. R. 37.2(a), amicus certifies that
counsel of record for the parties were notified of the •
intent of amicus to file this brief in support of the
Petitioner more than 10 days before March 13, 2013. No
counsel for either party authored any part of this brief or
made a monetary contribution to support preparation of
this brief. Counsel of record for the parties to this action
have consented to the filing of this amicus curiae brief
and letters providing such consent are filed in conjunction
with this brief.



former Attorneys General of States who at one timelach seted J the chief legal officer and/or law
enforcement officer of his or her jurisdiction. This
Wrts^n group of former law enforcement officials
share^fcontinuing interest in the manner*i wh,h
the laws of the United States are enforced and are
greatly concerned that those who are justly and
wrongly convicted will be denied a forum to obtain
W^tion of their fundamental liberties and hei
reputations. Amid believe this Court must as it has
in other circumstances, recognize the need to allow
habeL corpus to remain available to persons who
Snomimng claims «"**f*»^^™lin every real sense, in the custody of th^ st^e&r
result of the oppressive requirements of sex offender
registry laws.

SUMMARY OF THE ARGUMENT
The Great Writ of habeas corpus has for

centuries been applied as a bulwark againstSSs on liberty resulting from ^mentahy
flawed criminal convictions. As applied by this
Court, the remedy has remained an equitable one
adaptable to contemporary conditio*f * £^ *
provide relief to persons subject to intolerable
restraints.

Contrary to the ruhng below, the salutary
nurnose of habeas corpus does not become
unavai able upon the expiration of a petjionersLnTence. ThiJ Court has instead reco^zedftata
person subject to present and real restraints on
libertv can still be considered in custody torpurpose of 28 U.S.C. §2254(a) notwithstanding the



formal expiration of the petitioner's sentence. A
flexible, common-sense construction of the "in
custody" requirement <of § 2254(a) is particularly
appropriate in those exceptional cases where a
petitioner shows substantial grounds for a claim of
actual innocence.

In those exceptional cases, a petitioner subject
to the burdens on liberty imposed by the current
generation of sex offender registration laws should
not be denied a forum to obtain habeas.corpus relief.
Sex offender registration laws impose restraints on
where offenders can live, the employment they
engage in and the ability of offenders to exercise
fundamental rights, and impose a lifetime stigma.
When considered cumulatively, there can be no
doubt that these restraints amount to "custody." To
impose these disabilities on an actually innocent
person with no other forum for relief is intolerable
and the remedy of habeas corpus must be made
available.

ARGUMENT

I. Allowing an actually innocent person
subject to onerous sex-offender
registration requirements to seek habeas
corpus relief is consistent with the
purpose qf the Great Writ and is not
contrary to this Court's precedent

It is well-established and universally
acknowledged that the habeas corpus remedy
provided by 28 U.S.C. § 2254(a) is an indispensable
safeguard of personal liberty. Bowen v. Johnston,
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306 U.S. 19, 27 (1939). Dubbed the "Great Writ,"
habeas corpus has for centuries been applied as a
"bulwark against convictions that violate
'fundamental fairness.'" Engle v. Isaac, 456 U.S.
107, 126 (1982) (quoting Wainwright v. Sykes, 433
U.S. 72, 97 (1977) (Stevens, J., concurring)). Those
who founded this nation "viewed freedom from

unlawful restraint as a fundamental precept of
liberty, and they understood the writ of habeas
corpus as a vital instrument to secure that freedom."
Boumediene v. Bush, 553 U.S. 723, 739 (2008).

While of ancient pedigree and deeply-rooted in
the law of England that forms the foundation of
United States jurisprudence, the writ of habeas
corpus has proven to be adaptable to the times and
applied in a manner that takes account of
contemporary conditions. After noting that the
Great Writ has been called "the most important writ
known" and a "constitutional privilege," Justice
Brennan wrote as follows:

These are not extravagant expressions.
Behind them may be discerned the
unceasing contest between personal
liberty and government oppression. It is
no accident that habeas corpus has time

• and again played a central role in >
national crises, wherein the claims of
order and of liberty clash most acutely,
not only in England in the seventeenth
century, but also in America from our
very beginnings, and today. Although
in form the Great Writ is simply a mode
of procedure, its history is inextricably
intertwined with the growth of
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fundamental rights of personal- liberty.
For its function has been to provide a
prompt and efficacious remedy for
whatever society deems to be intolerable
restraints. Its root principle is that in a
civilized society, government must
always be accountable to the judiciary

vfor a man's imprisonment: if the
imprisonment cannot be shown to
conform with' the fundamental
requirements of law, the individual is
entitled to his immediate release.

Fay u. Noia, 372 U.S. 391, 400-02 (1963) (abrogated
on other grounds, Coleman v. Thompson, 501 U.S.
722 (1991)).

Judicial adaptation of habeas corpus has
included addressing what society certainly considers
an "intolerable restraint": the imposition of
imprisonment and other badges of infamy upon
persons who have compelling claims of actual
innocence and are without other avenues for relief.
In Schlup v. Delo, 513 U.S. 298, 319-20 (1995), this
Court reaffirmed that habeas corpus is, at its core,
an equitable remedy and that the rules and
procedures governing the remedy must be applied in
a manner that will allow for the correction Tof
fundamental miscarriages of justice. Thus, the
general rule forbidding habeas relief from state
convictions based upon procedurally defaulted claims
is subject to an exception allowing presentation of
defaulted claims if the petitioner makes a substantial
showing of actual innocence. House v. Bell, 547 U.S.
518, 536-37 (2006). See also Murray v. Carrier, 411
U.S. 478, 496 (1986) ("[I]n an extraordinary case,



where a constitutional violation has probably
resulted in the conviction of one who is actually
innocent, a federal habeas court may grant the writ
even in the absence of a showing of cause for the
procedural default.") Additionally, the bar on
successive habeas petitions is subject to an exception
for those extraordinary cases where the petitioner
presents new evidence that more likely than not
would have prevented reasonable jurors from
convicting him. Schlup, 513 U.S. at 320-21.

There is little doubt that the instant case
involves one of those "extraordinary" cases involving
a petitioner who has shown that he is actually
innocent-the basis which establishes the gateway
for consideration of habeas claims that might
otherwise be barred. Even the concurring judge> m
the decision below recognized that "Wilson has
alleged compelling claims that significant legal
burdens and disabilities imposed on him are wholly
unjustified by any legitimate governmental interest,
morally and legally, he is clearly entitled, in my
judgment, to ajudicial forum to test the ^Hjjy rf
his claims." Wilson v. Flaherty, 689 F.3d 66Z, d4U ^
Cir 2012) (Davis, J., concurring). The Petition sets
out forcefully the sordid story of police misconduct
that resulted in the suppression, of exculpatory

' evidence and presentation of false evidence against
Wilson (Pet. for Cert, at 4-7). Wilsons claim of
actual innocence is compelling by any standard and
it is the kind of rare case in which this Court has
sought to prevent "miscarriages of justice in
applying habeas corpus rules and procedures.
Schlup, 513 U.S. at 321.



Thus, the instant case raises the question of
whether, in the context of a habeas petitioner who
has demonstrated actual innocence and a

,miscarriage of justice with respect to the challenged
' conviction, the restraints imposed on the petitioner
are sufficient to constitute "custody" such that the
petitioner may invoke a federal court's authority to
issue a writ of habeas corpus under 28 U.S.C. §
2254(a). In keeping with the principle that habeas
corpus is an equitable *and flexible remedy, the
statutory requirement of "custody"2 has not retained
a fixed meaning over the years, but has grown to
adapt to conditions that may imperil the liberty of
individuals. This Court "has not hesitated to
expand the scope of habeas corpus far beyond its
traditional inquiry into matters of technical
'jurisdiction.' The statute permitted this adaptation
in the interest of 'law and justice,' and the Court has
responded to the demand of that compelling
standard." Parker v. Ellis, 362 U.S. 574, 585 (1960)
(Warren, C.J., dissenting). While the requirement of
custody was once strictly applied, this Court has
liberalized its meaning over the years. C. Wright, A.
Miller, Federal Practice &Procedure §4262, nn. 6-9.

Particularly relevant here regarding that
liberalizing trend is this Court's decision in Carafas
v. LaVallee, 391 U.S. 234 (1968), which overruled the>
holding in Parker v. Ellis, supra, that federal courts

2The original 1867 statute authorizing federal courts to
issue writs ofhabeas corpus allowed the writ "in all cases
where any person may be restrained of his or her liberty
in violation of the constitution, or of any treaty or law of
the United States." Act of Feb. 5, 1867, c. 28, § 1, 14 Stat.
385.
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do not have jurisdiction to issue a writ of habeas
corpus once the applicant's state sentence has
expired. Adopting the reasoning of the dissenting
opinions in Parker, the Carafas Court unanimously
held that a petitioner need not be in physical custody
in order for the requirement of § 2254(a) to be
satisfied. 391 U.S. at 239. Referring to the fact that
the petitioner was, by reason of his conviction,
prohibited from engaging in certain businesses, from
serving as a labor official, from voting and from
serving on a jury, id. at 237, Carafas held that "[h]e
is suffering, and will continue to suffer, serious
disabilities because of the law's complexities and not
because of his fault, if his claim that he is illegally
convicted is meritorious. There is no need in the
statute, the Constitution, or sound jurisprudence for
denying to petitioner his ultimate day in court." Id.
at 239. Thus, as suggested in Chief Justice Warren's
dissent in Parker, Carafas adapted the habeas
statute as the requirements of law and justice
demand and determined that expiration of a
sentence does not extinguish a petitioner's custody.

Notwithstanding the decision in Carafas, it
was the expiration of Wilson's sentence which led
the court below to rule that Wilson is no longer in
custody and ineligibleto seek a writ ofhabeas corpus
under § 2254(a). Without citing Carafas, the lower
court instead relied upon the ruling in Maleng v.
Cook, 490 U.S. 488 (1989), that a habeas petitioner
is not in custody if he does not file his § 2254 petition
before his sentence has expired. Two judges on the
panel considered Maleng controlling because they
deemed the restraints on Wilson like the "collateral
consequences" at issue in Maleng and unlike the



restraints imposed upon the petitioner in Carafas.
Wilson, 689 F.3d at 336-37.

But Maleng should not have been considered
controlling in this case because the restraints on
Wilson are real and present and not the contingent
kind addressed in Maleng. The Maleng Court wrote
that "[t]he question presented by this case is
whether a habeas petitioner remains 'in custody'
under a conviction after the-sentence imposed for it
has fully expired, merely because of the possibility
that the prior conviction will be used to enhance the
sentences impose for any subsequent crime of which
he is convicted:' 490 U.S. at 492 (emphasis added).
Thus, Maleng involved a consequence that imposes
no present and definite restraint on the liberty of a
person convicted of a crime; the case involved only
potential restraints that would arise if the petitioner
were at some time in the future convicted of another
crime. As this Court later wrote of Maleng, "the
potential use of a conviction to enhance a sentence
for subsequent offenses did not suffice to render a
person 'in custody' within the meaning of the habeas
statute." Garlotte v. Fordice, 515 U.S. 39, 45 (1995).

The restraints on Wilson's liberty are not
mere possibilities, but existing and significant. As
•catalogued in the Petition for Certiorari, they greatly
burden Wilson's ability to travel, to work, and to
associate (Pet. at 21-22). These burdens and
disabilities are certainly as serious as the ones found
sufficient to create custody in Carafas. There, the
petitioner pointed to his inability to engage in
certain businesses, to serve as a union official, to
vote or serve on a jury. Carafas, 391 U.S. at 237.
Indeed, the disabilities upon Wilson at issuehere are
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even less speculative- than those considered in
Carafas.

The decision below also suggests that the
restraints on Wilson are "collateral" because they are
not imposed by the judgment and sentence in his
criminal case. Wilson, 689 F.3d at 337. But this
again fails to account for the ruling in Carafas,
which held that disabilities imposed under statutes
separate from sentencing provisions were direct
infringements on liberty that could amount to
"custody." See Carafas, 391 U.S. at 239, n. 4 (citing
provisions of, inter alia, New York's Education,
General Business, Election, Real Property and
Alcoholic Beverage Control Laws). Clearly, a
restraint on liberty need not be specifically imposed
in the judgment in the criminal case in order to
constitute "custody." This is an overly "narrow" and
"formalistic" approach to the habeas corpus remedy
that is inconsistent with this Court's precedent.
Boumediene, 553 U.S. at 779-80.

The above discussion illustrates that allowing
federal court consideration of Wilson's habeas corpus
petition is not inconsistent with the approach this
Court has' taken in applying and enforcing the
remedy. Expiration of a petitioner's sentence has
not invariably led to the conclusion that there is no
"custody," a concept which has been construed and
applied as the requirements of law and justice have
demanded. In the rare case of a petitioner who
demonstrates actual innocence, is subject to
significant restraints on liberty of the kind discussed
infra, and has no other forum for removing those
restraints, it is wholly consistent with the equitable



11

nature and purpose of the Great Writ to make the
remedy available.

II. Current sex-offender registration
requirements impose restraints on
liberty that society considers intolerable

' for an innocent person and amount to
"custody"

Sex-offender registration requirements are a
prime example of the "unceasing contest between
personal liberty and government oppression" Justice
Brennan wrote of in Fay, 372 U.S. at 400.
Registration regimes became universal with the
1994 enactment of the Jacob Wetterling Crimes
Against Children and Sexually Violent Offender
Registration Act, Pub. L. No. 103-322, § 170101,
under which Congress required all states to adopt
sex offender registration statutes as a condition for
receipt of federal law enforcement funding. The first
generation registration laws were generally designed
as an information tool for law enforcement agencies.
Then in 1996, the purpose of registration laws
broadened when Congress amended the Act to
include a requirement for commtmity notification.

However, the burdens and restraints imposed
by sex offender registration laws were taken to new
levels after the passage in 2006 ofthe Sex Offender
Registration and Notification Act, Pub. L. 109-248,
Tit. 1, 120 Stat. 590 ("SORNA"), "an effort to make
these state schemes more comprehensive, uniform,
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and effective [.]" Carr v. United States, 130 S.Ct.
2229, 2232 (2010). As one commentator has noted:

Passage of SORNA redefined the
landscape. The ensuing years have been
marked by a dizzying array of increased
registration and community notification
requirements, the emergence. of
harshening residency restrictions, and
the elimination of individuated risk

assessment. Although jurists and
scholars alike decried aspects of the
original sex offender registration
schemes, in retrospect, those laws were
tame by comparison to SORNA and its
progeny

The revised registration schemes
include an ever-increasing number of
registerable offenses, lengthening
durational requirements, expanded
personal information reporting
requirements, harsher residency
restrictions, the introduction of the GPS
tracking device, and the systematic
elimination of individualized

assessment as a touchstone.

Catherine L. Carpenter and Amy E. Beverlin, The
Evolution of Unconstitutionality in Sex Offender
Registration Laws, 63 Hastings L.J. 1071, 1078-
79 (2012).

An examination of this new generation of
restrictions imposed by sex offender registration
laws spawned by SORNA illustrates vividly that
these laws severely infringe the most basic and
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fundamental • aspects of individual liberty. The
intensity and breadth of the burdens on freedom
imposed by many current registration schemes,
including the ones, under which Wilson currently
suffers, plainly rise to the level of "custody" as
understood and defined by this Court. "The custody
requirement of the habeas corpus statute is designed
to preserve the writ of habeas corpus as a remedy for
severe restraints on individual liberty."
Hensley v. Municipal Court, San Jose Milpitas
Judicial Dist, Santa Clara County, California, 411
U.S. 345, 350-51 (1973). If that is the touchstone for
"custody," then those such as Wilson who find
themselves unjustly subject to contemporary sex
offender registration obligations must be eligible to
obtain habeas corpus relief from the kinds of
restraints described below.

1. Residency Restrictions: numerous states
forbid, under threat of criminal prosecution,
registered sex offenders from living within a certain
proximity of schools, parks, playgrounds and other
places where children congregate.3 Because the
points of reference for defining the prohibition and
the breadth of the prohibited area, the effect of these
residency restrictions is often to completely bar sex
offenders from entire communities. "Registrants and
their family members have found that in some cities
there is literally nowhere they are allowed to live.
For example, a study in Orange County, Florida,
which has a 1,000-foot restricted buffer zone around

3 See, e.g., Ala. Code § 15-20-26, Cal. Pen. Code §
3003.5(b), Ga. Code § 42-1-15, 720 111. Comp. Stat. § 5/11-
9.3, Miss. Code § 45-33-25(4), Tenn. Code § 40-39-211(a),
and Va. Code § 18.2-370.3.
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attractions, bus stops, daycares, parks, and schools,
found that only 5 percent of the city's residential
areas were outside the residential restriction zone."

"No Easy Answers: Sex Offender Laws in the United
States," 19 Human Rights Watch No. 4 (G), at 102
(2007)., One New York court found that a 77-year old
offender, who had lived in Manhattan for 40 years,
was effectively banished from living in that borough
based on the number of places qualifying as school
grounds and the 1,000-foot restriction imposed by
New York law. Berlin v. Evans, 923 N.Y.S.2d 828,
835 (Sup. Ct. 2011). And a Georgia court found that
under the terms of the state's sex offender residency
restrictions, which provide no exemption from the
prohibition when a school, church or other protected
location is established near where an offender is

already living, there is no place in Georgia where an
offender can live without being continually at risk of
being ejected. Mann v. Georgia Dept. of Corrections,
653 S.E.2d 740, 742 (Ga. 2007).

Thus, these severe residency requirements
can have the effect of banishing offenders from
particular areas and, indeed, from states entirely.
Id. This plainly infringes on liberty; the right to be
free from arbitrary banishment is an important
liberty interest. Harisiades u. Shaughnessy, 342
U.S.' 580, 600 (1952) (Douglas, J., dissenting).
Indeed, this Court has recognized that where and
with whom one lives is a liberty interest protected by
the Constitution, particularly when family is
involved. Moore v. City of East Cleveland, 431 U.S.
494, 499 (1977).

2. Stigma and Community Notification: the
combination of advances in technology and policies



15

fostering more widespread availability of sex-
offender information have greatly increased the
stigma suffered by sex offenders:

Current notification laws provide the
public with unfettered access to
considerable personal information that
would otherwise be "far less accessible"
to them. ... The introduction of the
Internet has made "the geographic
reach of this information boundless."
An offender's information is globally
disseminated through online state-
maintained registries, and individuals
from any part of the world-whether
they may ever be contemplated future
victims or even have contact with the
offender-can access a state's online
registry and the accumulated personal
information on it."

Carpenter and Beverlin, supra, 63 Hastings L.J. at
1093-94. Additionally, post-SORNA registration
laws have greatly lengthened the duration of
registration requirements, id. at 1087, in many cases
subjecting persons convicted ofqualifying offenses to
lifetime requirements.4

In Lawrence v. Texas, 539 U.S. 558, 575
(2003), this Court recognized the significant and
consequential stigma resulting from even a
misdemeanor sexual offense, emphasizing that the
harm was magnified by the requirement that the

* See, e.g., Cal. Penal Code § 290, Mass. Gen. Laws §
178G, Tex. Crim. Pro. Art. 62.101, and Va. Code § 9.1-
908.
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person register as a sex offender. This stigma rises.
to the level of an infringement on liberty when
combined with other tangible adverse consequences
imposed by the government. Thus, Paul v. Davis,
424 U.S. 693, 711-12 (1976), recognizes that state
action impugning a person's reputation rises to a
deprivation of liberty when accompanied by the loss
of some other freedom or opportunity. See also
Board of Regents of State Colleges v. Roth, 408 U.S.
564, 573 (1972) (indicating a loss of liberty results if
the state "imposed on him a stigma or other
disability that foreclosed his freedom to take
advantage of other employment opportunities").

The kind of "stigma plus" referred to in Paul
and Roth certainly exists here. As discussed, infra,
sex offenders are limited in their employment
opportunities under many state registry laws.
Added to this loss is the loss of freedom to choose

where one may live and the loss of unfettered travel.
This damage to reputation cannot be minimized; the
stigmatizing information is available to persons
around the globe with only a few clicks of a computer
mouse. In many cases this easily and widely-
available information remains a stain on the person
for a lifetime.5 In creating these systems, states

5 In his 'dissent below, Judge Wynn wrote that he is
deeply "troubled that our legal system would be construed
to prevent a person with compelling evidence of his actual
innocence and wrongful conviction from accessing a
forum in which to clear his name, while, at the same
time, restrain the liberty of such a person under a regime
created to surveil society's most disdained criminal
offenders." Wilson, 689 F.3d at 348-49 (Wynn, J.,
dissenting).
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certainly place severe limits on the liberty of those
convicted (rightly or wrongly) of sex offenses.

3 Restrictions on Civil Rights: in the zeal to isolate
persons convicted of sex crimes, states have resorted
to laws that do not simply restrict where such
persons may reside, but wholly bar them from places
where children may be found. For example, Va.
Code §18 2-370.2 (B) and (C) make it a crime for any
person convicted of any pf numerous offenses
involving children to "loiter" within 100 feet of
schools, playgrounds, athletic fields or gymnasiums.
Florida makes it a third degree felony for any person
deemed a sexual predator to work or "volunteer at
any place "where children regularly congregate
Fla Stat. § 775.21(10)(b). And Georgia broadly
forbids any person required to register as a sex
offender from "loiter[ing], . ... at any child care
facility, school, or area where minors congregate.
Ga Code Ann. § 42-l-15(d). The same section also
forbids registered sex offenders from working or
"volunteering" at a church. Id., §42-l-15(c).

These and similar laws6 can drastically curtail
the ability of registered offenders to exercise
fundamental civil rights such as the right to free
exercise of religion and freedom of speech. Churches

' and other places of worship are certainly places
where children congregate, and they are made
explicitly so in Georgia's statute. This prohibition
would likely apply to all places of worship, which
uniformly encourage the attendance of children.

eSee Tenn Code §40-39-211(d) (broadly restricting a sex
offender's presence near schools, parks, or other places
where children congregate).
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Barring offenders from these places essentially
forbids them from engaging in the kind of corporate
worship that is a fundamental principle ofalmost all
religions and substantially burdens their rights
under the Free Exercise Clause of the First
Amendment. U.S. Const. Amend. I.

Additionally, a registered offender's rights
guaranteed under the First Amendment free speech
provision are similarly jeopardized by barring their
presence at places where children regularly
congregate. Places covered bythe ban would include
not only schools, but public parks and libraries.
These are all places traditionally and often used in
connection with First Amendment rights. Schools
are often the venue for community presentations by
elected officials or others with information important
to the public. See Lamb's Chapel v. Center Moriches
Union Free Sch. Dist, 508 U.S. 384 (1993)
(discussing New York law allowing after-hours
school use for social, civic, recreational and
entertainment meetings). Parks are places "which
have immemorially been held in trust for the use of
the public and, time out of mind, have been used for
purposes of assembly, communicating thoughts
between citizens, and discussing public questions."
Hague v. Committee for Industrial Organization, 307
U.S. 496, 515 (1939). And libraries are crucial to the
exercise ofthe right to receive information protected
by the First Amendment. U.S. v. American Library
Ass'n, Inc., 539 U.S. 194, 216 (2003)(Breyer, J.,
concurring).

Considering these restrictions cumulatively, it
is clear that drastic restrictions on the fundamental
rights of speech and worship can be imposed upon



19

persons subject to registration. The inability to
engage in corporate religious activities can be a
particularly damaging restriction on those who are
trying to restore their lives and reintegrate with
society.

4. Employment Restrictions: the new generation of
restrictions" also severely restrict the employment
opportunities of persons subject to registration.
Illustrative of these restrictions in Ga. Code § 42-1-
15(c)(1), which prohibits a person subject to
registration from working "at any business or entity
located within 1,000 feet of a child care facility, a
school, or a church[.]" Louisiana forbids any person
subject to registration from operating any bus,
taxicab or limousine for hire, to engage in
employment as a service worker who goes into a
residence, or to operate any carnival or amusement
ride. La. Rev. Stat. § 15:553. Many other states
similarly restrict what employment a person subject
to registration may hold.7

While all of these restraints are not imposed
upon every person subject to registration, they
illustrate a clear trend post-SORNA to impose more,
longer-lasting, and more severe restrictions on the
freedom of'persons to engage in the most basic
aspects of human life. This trend has spurred some
courts to reevaluate not simply whether registration
schemes are severe restraints on liberty, but
whether they have become punitive in nature. In
State v. Williams, 952 N.E.2d 1108, 1113 (Ohio

7See, e.g., Ark. Code § 5-14-129, Cal. Penal Code § 290.95,
Idaho Code §§ 18-8327 and 18-8414, Ky. Rev. Stat. §
17.165, and Tenn. Code § 40-39-211(a).
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2011), the court considered whether a statute
retroactively imposing new burdens on persons
subject to registration, such as registering more
often, in person, in more places and for a longer
period of time, and held that "[w]hen we consider all
the changes enacted by S.B. 10 in aggregate, we
conclude that imposing the current registration
requirements on a sex offender whose crime was
committed prior to the enactment of S.B. 10 is
punitive." See also State v. Letalien, 985 A.2d 4, 24
(Me. 2009) (retroactive imposition of a lifetime
registration requirement and quarterly in-person
verification process constituted improper imposition
of punishment).

CONCLUSION

Inkeeping with the historic purpose of habeas
corpus to protect against new and emerging forms of
government oppression, Fay, 372 U.S. at 402, this
Court should take up the instant case to determine
whether a habeas petition with credible evidence ol
actual innocence is in custody by virtue of the
restraints imposed by. a sex offender registration
regime. Doing so would not be inconsistent with this
Court's existing rulings, which have not deemed the
Expiration of a petitioner's sentence to be an
unyielding bar to a petition under 28 U.S.C. §2254.
It would also be consistent with the historic purpose
of habeas corpus to provide a remedy for relief from
restraints society considers intolerable. Fay, 611
US at 402 "Intolerable" aptly describes the
restraints imposed by sex offender registration
systems in the rare case of a petitioner, such as

• i
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Wilson, with substantial evidence ' of actual
innocence^ and with no other available forum for
relief. This Court should grant the Petition for

, Certiorari and allow justice to be served.
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