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QUESTION PRESENTED 

The discretionary function exception to the Federal 
Tort Claims Act’s (“FTCA”) broad waiver of immu-
nity, 28 U.S.C. §§ 1346(b)(1), 2680(a), preserves the 
government’s immunity from tort claims that are 
based on a government actor’s permissible exercise of 
discretion but only if the nature of the decision is 
susceptible to policy analysis.  See United States v. 
Gaubert, 499 U.S. 315, 325 (1991).  This Court has 
implied, and the circuit courts hold, that a govern-
ment actor’s application of professional engineering 
or scientific judgment is not an exercise of discretion 
that is susceptible to policy analysis. 

The Question Presented is:  

Did the Fifth Circuit err when, in direct conflict 
with the Eighth and Ninth Circuits, it held that the 
discretionary function exception to the FTCA shields 
the government from liability for negligence that           
results when the failure to follow objective, scientific 
principles causes a decisionmaker to forgo action          
resulting in harm to persons or property? 
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PARTIES TO THE PROCEEDINGS 

Petitioners Kent Lattimore, Lattimore & Associ-
ates, and Tanya Smith were plaintiffs and appellees-
cross-appellants in the proceedings below.  Anthony 
Franz, Jr. and Lucille Franz also were plaintiffs and 
appellees-cross-appellants in the proceedings below, 
but, pursuant to the Fifth Circuit’s order on April 5, 
2011, were substituted with petitioner Tanya Smith. 

Norman and Monica Robinson were plaintiffs and 
appellees-cross-appellants in the proceedings below, 
but they do not seek review of the judgment below.  
Pursuant to this Court’s Rule 12.6, they are therefore 
deemed respondents in this proceeding.   

Respondent United States of America, by itself          
and on behalf of the United States Army Corps of 
Engineers, was the defendant and appellant-cross-
appellee in the proceedings below.   
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 29.6 of the Rules of this Court, 
petitioner Lattimore & Associates states the follow-
ing: 

Lattimore & Associates is a Louisiana corporation 
that has no parent company, and no publicly held 
company owns 10 percent or more of its stock.   
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Petitioners Kent Lattimore, Lattimore & Associ-
ates, and Tanya Smith respectfully petition for a writ 
of certiorari to review the judgment of the United 
States Court of Appeals for the Fifth Circuit in this 
case. 

INTRODUCTION 
This case arises out of one of the worst disasters in 

American history — Hurricane Katrina that struck 
New Orleans in August 2005.  Hundreds of people 
drowned and water destroyed billions of dollars of 
property in New Orleans, including in the Lower 
Ninth Ward and St. Bernard Parish.  The cata-
strophic flooding in those two areas, however, was no 
act of God.  Instead, as the district court found after 
a 19-day bench trial, the flooding in those two areas 
resulted directly from the U.S. Army Corps of Engi-
neers’ (“Corps”) “monumental negligence” in main-
taining the navigation channel known as the Missis-
sippi River-Gulf Outlet (“MRGO”), which was the 
proximate cause of virtually all of the devastation at 
issue in this case.  App. 203a.  But for the Corps’ neg-
ligence, most residents and businesses in the Lower 
Ninth Ward and St. Bernard Parish would have suf-
fered only “a few wet carpets.”  App. 137a (internal 
quotation marks omitted). 

The legal question presented for review is whether 
the Corps is immune from liability under the discre-
tionary function exception to the Federal Tort Claims 
Act (“FTCA”) despite the “immense engineering fail-
ures” that caused it not to perceive impending danger 
and resulted in its negligent inaction.  App. 184a.  
The district court’s undisputed factual findings         
demonstrated that, over the course of several dec-
ades, the Corps obstinately insisted that erosion that 
widened MRGO to three times its design width posed 
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no threat of magnifying the force of hurricanes            
headed toward New Orleans.  In so doing, the Corps 
negligently rested its inaction on flawed scientific 
analyses of objectively verifiable information.  Had 
this case arisen in the Eighth or Ninth Circuit, it 
would have been decided in petitioners’ favor:  those 
circuits hold that, when agency officials commit          
errors in the determination of objective, scientific 
facts, decisionmakers do not enjoy immunity under 
the discretionary function exception for their subse-
quent, negligent decisions that rest on erroneous           
scientific or other objective evidence.  

The Fifth Circuit did not disturb the district court’s 
undisputed factual findings.  Initially, the court          
affirmed the district court’s holding that the scientific 
errors underlying the Corps’ inaction represented         
the type of non-discretionary decisions that do not 
immunize the government from liability.  Inexplicably, 
after the government petitioned for rehearing, the 
panel withdrew its opinion based on the correct legal 
standard and substituted an opinion with an errone-
ously broad legal standard that conflicts with other 
circuit decisions and broadens the discretionary func-
tion exception beyond recognition.  Under that erro-
neous approach, the government is inoculated from        
liability no matter how egregious the scientific error 
on which agency actions (or inactions) were based.   

The Fifth Circuit erroneously decided a legal issue 
of surpassing importance in determining the govern-
ment’s immunity from suit, and did so in litigation 
arising out of a historic failure by the government to 
protect tens of thousands of its citizens from harm.  
This Court’s review therefore is warranted.    
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OPINIONS BELOW 
The panel opinion of the court of appeals on rehear-

ing (App. 1a-29a (Substituted Opinion)) is reported 
at 696 F.3d 436.  The initial panel opinion of the 
court of appeals (App. 30a-60a (Withdrawn Opinion)) 
is reported at 673 F.3d 381.  The district court’s post-
trial decision (App. 61a-245a (Post-Trial Decision)) is 
reported at 647 F. Supp. 2d 644.  

JURISDICTION 
The court of appeals granted a petition for panel 

rehearing on September 24, 2012 (App. 2a), and          
issued an opinion and its judgment on September 24, 
2012.  On December 7, 2012, the court of appeals         
denied a timely filed petition for panel and en banc 
rehearing.  App. 246a-247a.  This Court’s jurisdiction 
is invoked under 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 
Relevant provisions of the Federal Tort Claims Act 

and the Flood Control Act of 1928 are reproduced at 
App. 249a-251a. 

STATEMENT 
A. Statutory And Jurisprudential Background 

Passed in 1946, the FTCA authorizes suits against 
the United States for “money damages . . . for injury 
or loss of property, or personal injury or death caused 
by the negligent or wrongful act or omission of any 
employee of the Government while acting within the 
scope of his office or employment, under circum-
stances where the United States, if a private person, 
would be liable to the claimant in accordance with 
the law of the place where the act or omission             
occurred.”  28 U.S.C. § 1346(b)(1).  In waiving the 
United States’ sovereign immunity in such broad 
terms, Congress acted on “a feeling that the Govern-
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ment should assume the obligation to pay damages 
for the misfeasance of employees in carrying out its 
work” and on the “imperative” to provide a “simpli-
fied recovery procedure” to replace a “notoriously 
clumsy” legislative process for compensating victims 
of the government’s torts.  Dalehite v. United States, 
346 U.S. 15, 24-25 & n.9 (1953).  Congress intended 
the FTCA to offer victims of government torts “easy 
and simple access to the federal courts for torts           
within its scope.”  Id. at 25. 

Congress tempered the Act’s “sweeping” waiver of 
immunity, United States v. Yellow Cab Co., 340 U.S. 
543, 547 (1951), with several narrow and carefully 
crafted exceptions intended “to protect certain impor-
tant governmental functions and prerogatives from 
disruption,” Dolan v. United States Postal Serv.,           
546 U.S. 481, 489 (2006) (internal quotation marks 
omitted).  Consistent with Congress’s purposes, this 
Court has held that the “general rule” that waivers of 
sovereign immunity are “strictly construed” does not 
apply to the FTCA’s exceptions, recognizing that 
“unduly generous interpretations of the exceptions 
run the risk of defeating the central purpose of the 
statute” and “Congress’ clear intent.”  Id. at 491-92 
(internal quotation marks omitted). 

The only exception relevant here, the “discretion-
ary function exception,” preserves the United States’ 
immunity for “[a]ny claim . . . based upon the exer-
cise or performance or the failure to exercise or per-
form a discretionary function or duty on the part of a 
federal agency or an employee of the Government, 
whether or not the discretion involved be abused.”  
28 U.S.C. § 2680(a).  This Court has articulated a 
two-step test for the discretionary function exception.  
“[A] court must first consider whether the action is a 
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matter of choice for the acting employee,” because 
“conduct cannot be discretionary unless it involves an 
element of judgment or choice.”  Berkovitz v. United 
States, 486 U.S. 531, 536 (1988); see United States          
v. Gaubert, 499 U.S. 315, 322 (1991).  Second, “even 
‘assuming the challenged conduct involves an element 
of judgment,’ it remains to be decided ‘whether that 
judgment is of the kind that the discretionary func-
tion exception was designed to shield.’ ”  Gaubert, 499 
U.S. at 322-23 (quoting Berkovitz, 486 U.S. at 536).   

The discretionary function exception thus “ ‘protects 
only governmental actions and decisions based on 
considerations of public policy,’ ” id. at 323 (quoting 
Berkovitz, 486 U.S. at 537), “[b]ecause the purpose of 
the exception is to ‘prevent judicial “second-guessing” 
of legislative and administrative decisions grounded 
in social, economic, and political policy through the       
medium of an action in tort,’ ” id. (quoting United States 
v. S.A. Empresa de Viacao Aerea Rio Grandense 
(Varig Airlines), 467 U.S. 797, 814 (1984)).  Accord-
ingly, the circuit courts have held that “matters of 
scientific and professional judgment — particularly 
judgments concerning safety — are rarely considered 
to be susceptible to social, economic, or political           
policy,” Whisnant v. United States, 400 F.3d 1177, 
1181 (9th Cir. 2005); see, e.g., Cope v. Scott, 45 F.3d 
445, 452 (D.C. Cir. 1995) (“engineering judgment”); 
Ayala v. United States, 980 F.2d 1342, 1349-50 (10th 
Cir. 1992) (“objective principles of electrical engineer-
ing”); Alabama Elec. Coop., Inc. v. United States, 769 
F.2d 1523 (11th Cir. 1985) (Corps’ engineering errors). 
B. Hurricane Katrina And Litigation Against 

The Corps 
On August 29, 2005, Hurricane Katrina struck 

New Orleans, as a Category Three hurricane.  The 
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massive storm caused the deaths of more than 1,800 
people and tens of billions of dollars of property         
damage.1  Hurricane Katrina’s storm surge rushed 
through the 66-mile-long, man-made, deep-draft         
navigation channel, called the Mississippi River-Gulf 
Outlet (“MRGO”), connecting the Gulf of Mexico to 
the Inner Harbor Navigation Canal (“IHNC”) that 
runs through the heart of New Orleans.  See App. 
252a (map).  Gathering strength as it traveled up 
MRGO, the storm surge’s wind-driven waves breached 
levees and floodwalls along the section of MRGO 
known as Reach 2, and inundated the St. Bernard 
Polder, an area encompassing New Orleans’ Lower 
Ninth Ward and St. Bernard Parish.  See Post-Trial 
Decision,  App. 123a-128a.  The resulting destruction 
was the worst suffered in any area affected by            
Katrina. 

Petitioners are among the many residents and 
business owners in the Lower Ninth Ward and St. 
Bernard Parish who were injured by the flooding            
and who filed suit against the U.S. Army Corps of      
Engineers (“Corps”).  They alleged, among other 
things, that the Corps had negligently operated and 
maintained MRGO by allowing wave-wash erosion 
caused by passing ships to widen the channel beyond 
its design dimensions, until it was an average of 
1,970 feet wide — more than three times its original, 
design width.  Petitioners alleged that, but for 
MRGO’s wider dimensions, the floodwalls and levees 
along MRGO’s banks would have prevented all but 
minimal flooding in the St. Bernard Polder. 

                                                 
1 See Nat’l Oceanic & Atmospheric Admin., Nat’l Climatic 

Data Ctr., Billion-Dollar Weather/Climate Disasters:  Billion-
Dollar Events, at http://www.ncdc.noaa.gov/billions/events (last 
visited Mar. 4, 2013).  
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Petitioners’ case was one of approximately 350      
Katrina-related actions consolidated before Judge     
Stanwood R. Duval, Jr. of the U.S. District Court         
for the Eastern District of Louisiana.  The court        
organized the cases into categories based on the claims 
involved, placing petitioners’ action in the category of 
cases involving MRGO.2  The court selected petition-
ers’ case for trial as one of two “exemplar cases”           
arising “out of the alleged negligence of the United 
States Army Corps of Engineers.”  In re Katrina        
Canal Breaches Consol. Litig., Civil Action No. 05-4182, 
2011 WL 3678908, at *1 (E.D. La. Aug. 22, 2011).3 

Before proceeding to trial, the district court denied 
the government’s motions to dismiss on immunity 
grounds, see In re Katrina Canal Breaches Consol. 
Litig., 471 F. Supp. 2d 684 (E.D. La. 2007), for sum-
mary judgment under the immunity provisions of the 
Flood Control Act (“FCA”), see In re Katrina Canal 
Breaches Consol. Litig., 577 F. Supp. 2d 802 (E.D. La. 
2008), and for summary judgment under the discre-
tionary function exception, see In re Katrina Canal 
Breaches Consol. Litig., 627 F. Supp. 2d 656 (E.D. La. 
2009).4 
                                                 

2 See generally U.S. District Court, E.D. Louisiana, Katrina 
Canal Breaches Consolidated Litigation:  Introduction, at http:// 
www.laed.uscourts.gov/CanalCases/Intro.htm (last visited Mar. 
4, 2013) (explaining that district court divided cases into six 
subcategories). 

3 The other exemplar action, Armstrong v. United States,         
Civil Action No. 10-866 (E.D. La.), challenged a Corps contrac-
tor’s allegedly negligent actions in an area in the Lower Ninth 
Ward.  The parties in Armstrong have completed post-trial 
briefing, and the case is currently on submission to the district 
court. 

4 The district court’s decisions denying the government’s        
immunity claims in petitioners’ action have been the exception, 
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C. The District Court’s Post-Trial Decision 
The trial consumed 19 days; the district court           

received testimony from 15 experts and dozens of fact 
witnesses, and admitted more than 3,200 exhibits 
into evidence.  At the end of the trial, the court          
entered judgment for petitioners.  See Post-Trial          
Decision, App. 245a.   

1.  The district court finds the expansion of 
MRGO caused the destruction of the St.           
Bernard Polder 

Long before Hurricane Katrina struck New                      
Orleans, erosion “caused by wave-wash and draw-
down from large displacement vessel traffic,” Post-
Trial Decision, App. 95a (internal quotation marks 
omitted), had expanded MRGO to a “total average 
channel width [of ] 1970 feet,” which was, on average, 
“3 times” its “authorized width of 650 feet,” id. at 
109a.  The district court credited petitioners’ experts 

                                                                                                     
not the rule, in the sprawling Hurricane Katrina litigation.  
Judge Duval has held the United States immune from Katrina-
related liability under the FCA or the discretionary function 
exception in numerous other actions.  For example, the court 
held that the FCA immunized the government from liability for 
“damage caused by the levee breaches at the London Avenue 
Canal,” which were part of the Lake Pontchartrain and Vicinity 
Hurricane Protection Project (“LPV”).  In re Katrina Canal 
Breaches Consol. Litig., Civil Action No. 05-4182, 2007 WL 
3270768, at *4 (E.D. La. Nov. 2, 2007).  The court also found the 
government immune under the FCA from claims of negligence 
in the design and maintenance of certain floodwalls lining 
drainage canals that were part of the LPV.  See In re Katrina 
Canal Breaches Consol. Litig., 533 F. Supp. 2d 615, 637-39 
(E.D. La. 2008).  In the latter opinion, the district court alterna-
tively held that the government was immune from suit under 
the discretionary function exception for the Corps’ alleged            
negligence in permitting dredging of drainage canals.  See id. 
at 639-42.   
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in finding that the widened MRGO enhanced                      
Katrina’s storm surge in two critical ways.  First, the 
expansion of MRGO “destroyed the banks which 
would have helped to protect the Reach 2 Levee”5          
exposing the front of the levee to direct wave attack 
as Hurricane Katrina’s storm surge flowed up MRGO.  
Id. at 162a-163a.  Second, the expansion of the chan-
nel replaced thousands of acres of adjacent wetlands 
— which provide a natural storm barrier — with 
open water, thereby increasing “the intensity and          
velocity of frontside wave attack” on the levee.  Id. 
at 106a-110a, 117a-120a, 162a-163a.6   

The district court found that the government’s          
contrary theory of causation — that the storm was 
simply too big for the Reach 2 Levee, overtopped it, 
and weakened it from the back side — was based on 
false and manipulated analysis provided by expert 
witnesses who had lied on the stand.  Specifically, 
the court found that the government’s key expert 
witness, Bruce Ebersole, a Corps engineer who “led 
the team that developed the Corps’ theory,” was 
“highly equivocal and less than candid” in his testi-
mony.  Id. at 142a.  The court found that Ebersole 
deliberately “manipulated” data to make them fit the 
government’s desired version of events.  Id.  And the 
court characterized Ebersole’s testimony about his 
analysis as “less than credible,” id. at 154a-155a,         

                                                 
5 The Reach 2 levees protected St. Bernard Parish and the 

Lower Ninth Ward.  See App. 252a (map). 
6 Although healthy wetlands create “friction” and “block 

wind” that “reduce[ ] the energy imparted to the surge” and 
“slow [it] down considerably,” the increased width of the open 
water (or “fetch”) over which a storm surge could travel               
“increase[d] . . . the intensity of the wave strength.”  Post-Trial 
Decision, App. 117a, 119a.  
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observing that, although he testified that he had          
“deferred to” and been uninvolved in analysis per-
formed by one of the government’s other experts, 
Ebersole had in fact been “quite involved” in the          
creation of the other expert’s reports, and had “sug-
gested” that the other expert alter a critical data          
input in his model, id.  The court ultimately found 
that the core assumptions underlying the govern-
ment’s theory of causation were “overwhelmingly dis-
proved by hard, empirical evidence.”  Id. at 159a. 

2.  The district court finds the Corps negligently 
failed to prevent MRGO from threatening New 
Orleans because it made scientific errors 

The district court found that, although the Corps 
recognized during MRGO’s design phase that                      
“ ‘erosion due to wave wash in open areas [could] be 
expected,’ ” the Corps “ ‘initially’ ” chose not to protect 
MRGO’s banks against such erosion, reasoning that 
“ ‘[p]rotection for this area can be provided if and 
when the need for it becomes necessary.’ ”  Post-Trial 
Decision, App. 75a (quoting MRGO Design Memo-
randum No. 1-B (Revised 1959)) (emphases omitted).  
When erosion quickly began destroying MRGO’s 
banks and the protective wetlands, the Corps did not 
respond with any re-evaluation of objective facts that 
would underlie a changed policy assessment.  Rather, 
the Corps responded with a “continuous dredging 
program” that cleared the channel of sediment to 
maintain its navigability, but did nothing to halt 
MRGO’s erosion-fueled metamorphosis into a threat 
to New Orleans.  Id. at 107a. 

The district court found further that the Corps did 
nothing to prevent MRGO from widening through 
erosion because it erroneously believed that the          
widened MRGO did not pose a threat to New Orleans 
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if a hurricane struck the area.  Id. at 184a.  In 1966, 
in the wake of Hurricane Betsy, the Corps had            
commissioned a scientific study to determine whether 
the nearly completed MRGO would enhance a hurri-
cane’s storm surge.  See id. at 71a, 121a.  Using “the 
relatively rudimentary” surge modeling techniques 
then available, the study determined that, at MRGO’s 
original design dimensions, “the amount of surge         
was not [a]ffected.”  Id. at 121a.  As MRGO rapidly      
expanded in size, the court found, the Corps never       
re-tested that assumption even though improved surge 
modeling techniques existed as early as 1967:  “the 
Corps took the position that the 1966 study was          
definitive” and adamantly refused to reassess MRGO’s 
effect on storm surge, even as other scientists ques-
tioned the study’s continuing validity.  Id. at 122a.  
Indeed, the government’s counsel conceded in the 
district court that the Corps failed to act to protect 
New Orleans from the threat MRGO posed because it 
had determined “ ‘that the MRGO played no role in 
major hurricane events.’ ”  See In re Katrina, 577 F. 
Supp. 2d at 815 (quoting government counsel).  The 
court thus found “that the Corps’ negligent failure to 
maintain and operate the MRGO properly was a          
substantial cause for the fatal breaching of the Reach 
2 Levee and the subsequent catastrophic flooding of 
the St. Bernard Polder.”  Id. at 162a. 

3.  The district court rejects the government’s            
immunity arguments and awards judgment to 
petitioners 

Throughout the proceedings before the district 
court, the government claimed that it was immune 
from liability for any negligence regarding the Corps’ 
management of MRGO under both the FCA and the 
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discretionary function exception.  The district court 
rejected both immunity arguments. 

The court rejected the government’s FCA immunity 
argument for two reasons.  First, after making             
extensive findings (that went unchallenged on appeal 
and were accepted by the Fifth Circuit), the court 
concluded that MRGO was a navigational project, not 
a flood-control project.  See Post-Trial Decision, App. 
62a-63a.  Second, the court rejected the government’s 
theory that, “once . . . flooding occurs over a flood        
control project, the United States is immune” even if 
government activity entirely unrelated to any flood-
control purpose caused the flooding.  In re Katrina, 
577 F. Supp. 2d at 822.  As the court explained, the 
destruction of the levee by the MRGO-enhanced 
storm surge was extrinsic to any government flood-
control activity, not unlike a carelessly piloted Navy 
vessel knocking over a levee, thus letting the water 
pour through.  See Post-Trial Decision, App. 63a, 
163a.  

The district court further concluded that the dis-
cretionary function exception to the FTCA did not 
provide immunity because, among other reasons, the 
Corps’ negligence was the product of its incorrect 
“engineering position that the MRGO had no adverse 
effects with respect to storm surge.”  Id. at 184a.           
Indeed, government counsel confirmed that, when 
the Corps made its decisions not to act, allowing 
MRGO to widen and to destroy surrounding wet-
lands, the Corps “ ‘didn’t think they were threatening 
the City of New Orleans.  They realized they were 
destroying wetlands, but they studied that wetlands 
loss and they concluded that did not threaten the 
city.’ ”  In re Katrina, 627 F. Supp. 2d at 690 n.17 
(quoting government counsel).  The court emphasized 
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that this incorrect engineering position was based on 
a 1966 study that was outmoded by at least “1972, 
[when] any layperson, much less an engineer, could 
see” it was no longer valid.  Post-Trial Decision, App. 
184a.  The Corps’ “immense engineering failures” 
were not, the court concluded, the kinds of policy 
choices the discretionary function exception was            
intended to protect.  Id.      

Accordingly, the district court awarded damages to 
petitioners for their lost and damaged property in the 
amount of $719,698.25 plus costs and interest, and 
entered judgment in their favor.  See id. at 243a-
245a.  With respect to plaintiffs Norman and Monica 
Robinson, who lived in the New Orleans East Polder, 
the court concluded that they would have suffered 
substantial injuries even if MRGO had been properly 
maintained at its design dimensions, see id. at 162a, 
and the court thus denied them recovery, see id. at 
245a.  With respect to plaintiffs Lucille and Anthony 
Franz, who lived in the St. Bernard Polder, the court 
concluded that some of their losses would have             
occurred regardless of the Corps’ negligent mainte-
nance of MRGO and held the Corps was immune 
from liability under the FCA for those non-MRGO 
losses.  See id. at 242a-243a. 
D. The Fifth Circuit’s Two Decisions 

The government appealed the district court’s liabil-
ity finding, arguing that it was immune under both 
the FCA and the discretionary function exception, 
but did not challenge any of the district court’s find-
ings of fact, including its causation finding.7 

                                                 
7 Plaintiffs Norman and Monica Robinson and Lucille                          

and Anthony Franz cross-appealed the district court’s finding 
that the Corps was immune for some or all of their injuries.        
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1. The Fifth Circuit first unanimously affirmed 
the district court’s judgment in all respects.  See App. 
30a-60a.  With respect to the government’s FCA          
immunity argument, the Withdrawn Opinion agreed 
with the district court that, “in the context of MRGO, 
the Corps took no action that could be characterized 
as flood-control activity.”  Id. at 42a.  The Withdrawn 
Opinion further agreed with the district court’s             
“naval analogy,” likening the result of the Corps’ neg-
ligent operation of MRGO to “negligent government 
activity (operating a ship)” that “destroy[s] another 
government project (a levee)” and “causes a flood.”  
Id.  The Withdrawn Opinion rejected the govern-
ment’s claim that FCA immunity is broad enough to 
encompass the failure to prevent the government 
negligence that destroyed the levee.  See id. at 42a-
43a. 

The Withdrawn Opinion also agreed that the                      
discretionary function exception did not apply.  As        
pertinent here, the Withdrawn Opinion agreed with 
the district court that the discretionary function      
exception did not immunize the Corps’ failure to act 
to protect New Orleans from the increased storm-
surge risk resulting from the massive erosion of 
MRGO that widened the navigation channel by triple 
                                                                                                     
However, the questions raised in their cross-appeals are not at 
issue in this petition.  See App. 55a-59a.  The appeals arising 
from the court’s post-trial decision in Robinson v. United States 
were consolidated with a separate appeal filed by the plaintiffs 
in Anderson v. United States, see id. at 43a-44a, from the dis-
trict court’s pre-trial dismissal on FCA grounds of their claims 
based on levee breaches in other areas of New Orleans, see In re 
Katrina, 533 F. Supp. 2d at 637-39.  Finally, the Fifth Circuit 
consolidated the government’s petition for a writ of mandamus 
to the district court to stay trial in the separate Armstrong          
action.  See App. 59a-60a.  The questions raised in those consol-
idated matters are also not at issue in this petition. 
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its design width.  Id. at 49a-51a.  The Withdrawn        
Opinion quoted at length from what it called “damn-
ing evidence” that “policy played no role” in the 
Corps’ negligence.  Id. at 50a.  It observed that “[t]he 
district court found as a matter of fact that, in            
operating, maintaining, and repairing the MRGO, the 
Corps labored under the mistaken scientific belief 
that the MRGO would not increase storm-surge      
risks.”  Id. at 50a-51a (internal quotation marks 
omitted).  And that opinion noted the district court’s 
finding that, “because the Corps disbelieved the          
scientific evidence of the MRGO’s storm-surge effect, 
it did nothing to protect against it.”  Id. at 51a                   
(internal quotation marks omitted).  Finally, the 
Withdrawn Opinion observed that the district court’s 
findings were based on “considerable evidence” and 
were “confirmed by government counsel’s admissions 
in the district court . . . that the Corps managed 
MRGO on the basis of its flawed scientific knowl-
edge.”  Id. at 51a-52a.  Indeed, that initial opinion 
quoted the government’s “admission” that “[t]he 
Corps ‘determined that MRGO played no role in          
major hurricane events’ and, ‘for that reason, the 
Corps saw no reason’ to take any steps to remedy 
MRGO’s dangers.”  Id. (quoting In re Katrina, 577 F. 
Supp. 2d at 815).   

Accordingly, the Withdrawn Opinion held that this 
was not a case where “the Corps recognized a risk 
and chose not to mitigate it out of concern for some 
other public policy (e.g., navigation or commerce)”; 
instead, it was a case where the government “flatly 
failed to gauge the risk.”  Id. at 53a.  The Withdrawn 
Opinion therefore affirmed the district court, con-
cluding that “the Corps’s negligent decisions rested 
on applications of objective scientific principles and 
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were not susceptible to policy considerations.”  Id. at 
52a-53a. 

2. The government filed a petition for rehearing 
en banc.  On September 24, 2012, the panel issued an 
order withdrawing its original opinion and substitut-
ing a second opinion in place of the first.  The Substi-
tuted Opinion was the same as the first, except as to 
the discretionary function exception, with the panel 
now unanimously reversing the district court and 
holding that the Corps is immune from liability for 
its negligence.  See App. 1a-29a. 

The Substituted Opinion did not cite any new            
evidence or controlling law prompting the panel’s       
sudden change of heart; nor did it explain how facts 
that were before so “damning” in demonstrating the 
government’s amenability to suit now suddenly sup-
ported immunity.  Instead, the Substituted Opinion 
changed the legal test for determining whether the 
government’s discretion is “grounded in the policy             
of the regulatory regime” within the meaning of 
Gaubert, 499 U.S. at 324-25.  Compare App. 22a with 
App. 49a. 

That change in the legal standard was case-
dispositive.  The legal test articulated in the With-
drawn Opinion inquired whether the Corps’ negli-
gent conclusion that it had “no reason to take any 
steps to remedy MRGO’s dangers” was based on the 
erroneous “application of objective scientific princi-
ples” that caused  the Corps’ “fail[ure] to gauge the 
risk.”  Withdrawn Opinion, App. 52a-53a (internal 
quotation marks omitted).  By contrast, the Substi-
tuted Opinion announced a much more deferential 
standard:  whether the Corps’ timing in taking one 
particular action that could have mitigated the risk 
MRGO posed — the “delay in armoring Reach 2” — 
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had a “public-policy character” or was a “purely             
scientific misjudgment.”  Substituted Opinion, App. 
23a & n.9.  Under that new standard, the objective, 
scientific errors that the Withdrawn Opinion found 
to place the Corps’ negligent management of MRGO 
outside of the discretionary function exception were 
no longer relevant.  Instead, because the Substituted 
Opinion found “ample record evidence indicating the 
public-policy character of the Corps’s various deci-
sions contributing to the delay in armoring Reach 2,” 
the Corps was immune from liability “[w]hatever the 
actual reasons for the delay” and even though the 
“reasons for the delay are varied and sometimes          
unknown.”  Id. at 23a.  But see Withdrawn Opinion, 
App. 50a (identifying “ample record evidence indicat-
ing that policy played no role”).  

3. Petitioners timely sought rehearing en banc of 
the panel’s Substituted Opinion.8  The court directed 
the government to submit a brief in response.9  But, 
without waiting to receive the government’s response, 
the court voted to deny the petition for rehearing         
on December 7, 2012.  See Order Denying Petition         
for Panel Rehearing and Rehearing En Banc, In          
re Katrina Canal Breaches Litig., Nos. 10-30249,          

                                                 
8 See Plaintiffs-Appellees/Cross-Appellants’ Petition for           

Rehearing En Banc, In re Katrina Canal Breaches Litig., Nos. 
10-30249, 10-31054 & 11-30808 (5th Cir. filed Nov. 5, 2012).   

9 See Letter Order Requesting Response to Petition for            
Rehearing En Banc, In re Katrina Canal Breaches Litig., Nos. 
10-30249, 10-31054 & 11-30808 (5th Cir. Nov. 19, 2012) (App. 
248a).  The court granted the government a 10-day extension of 
time to file that response.  See Order Granting Extension of 
Time To File Response, In re Katrina Canal Breaches Litig., 
Nos. 10-30249, 10-31054 & 11-30808 (5th Cir. Nov. 21, 2012).   
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10-31054 & 11-30808 (5th Cir. Dec. 7, 2012) (App. 
247a-248a).10 

REASONS FOR GRANTING THE PETITION 
I. THE FIFTH CIRCUIT’S SUBSTITUTED 

OPINION IS ERRONEOUS AND UNDER-
MINES THE PURPOSES OF THE DISCRE-
TIONARY FUNCTION EXCEPTION 

A. The Discretionary Function Exception 
Does Not Protect The Government From       
Liability When Scientific Errors Deny          
Decisionmakers Necessary Information 

1. This Court has long recognized that Congress’s 
purpose in enacting the discretionary function excep-
tion was to protect regulatory policymaking.  In 
United States v. S.A. Empresa de Viacao Aerea Rio 
Grandense (Varig Airlines), 467 U.S. 797 (1984), this 
Court found it significant that “[t]ime and again the 
legislative history refers to the acts of regulatory 
agencies as examples of those covered by the excep-
tion” and that “the early tort claims bills considered 
by Congress specifically exempted two major regula-
tory agencies by name.”  Id. at 814.  Thus, Varig           
Airlines holds that, “whatever else the discretionary 
function exception may include, it plainly was              
intended to encompass the discretionary acts of the 
Government acting in its role as a regulator of                      
the conduct of private individuals.”  Id. at 813-14      
(emphasis added).  In that context, Varig Airlines         
inferred that “Congress wished to prevent judicial       
‘second-guessing’ of legislative and administrative         
decisions grounded in social, economic, and political 

                                                 
10 The order noted for the first time the recusal of Judges 

James L. Dennis and Edith Brown Clement.  See App. 247a n.*. 
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policy through the medium of an action in tort.”  Id. 
at 814. 

In circumstances where an agency acts without          
accurate scientific, or other objective, information 
that the agency has itself deemed necessary to deter-
mining its course of action, the government activity 
“cannot appropriately be the product of judgment           
or choice,” and thus “there is no discretion in the      
conduct for the discretionary function exception to      
protect.”  Berkovitz v. United States, 486 U.S. 531, 536 
(1988).  In Berkovitz, this Court noted “that conduct 
that is not the product of independent judgment                    
will be unaffected by threat of liability.”  Id. (citing 
Westfall v. Erwin, 484 U.S. 292, 296-97 (1988)). 

2. Holding the government amenable to suit 
when its action or inaction was based on flawed          
scientific information poses no risk of “seriously 
handicap[ping] efficient government operations.”  
United States v. Muniz, 374 U.S. 150, 163 (1963).  
Agencies and other decisionmakers act on the infor-
mation available to them and seek out objective            
information to inform their exercise of policy judg-
ment.  When agencies need scientific, engineering, or 
other technical expertise to inform their decisions, 
they expect that their professional staff will comply 
with applicable standards of care.  Thus, when a          
decisionmaker acts or chooses not to act based on 
negligently collected information that blinds her to 
the risks her action or inaction creates, a tort action 
for resulting harm does not “second-guess” the            
wisdom of federal policy.  Instead, it acknowledges 
that the decisionmaker might well have made a                      
different choice if confronted with complete and accu-
rate information. 
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That is the case when, as here, decisionmakers 
commission a scientific study to obtain necessary         
information about the danger their actions might      
create.  The discretionary function exception was not 
intended to protect the government from liability for 
the consequences of the Corps’ engineering blunders 
because the Corps’ erroneous reliance on obsolete 
scientific analysis in carrying out its threat assess-
ment “simply d[id] not involve the exercise of [policy] 
judgment.”  Berkovitz 486 U.S. at 546-47 (citing and 
discussing Indian Towing Co. v. United States, 350 
U.S. 61, 69 (1955)).  To hold otherwise and immunize 
the government for “the negligent implementation of 
[safety] measures” that it undertook “would essen-
tially allow the Government to administratively immu-
nize itself from tort liability.”  Marlys Bear Medicine 
v. United States ex rel. Sec’y of Dep’t of Interior, 241 
F.3d 1208, 1215 (9th Cir. 2001) (internal quotation 
marks omitted).   

B. The District Court’s Unchallenged, Post-
Trial Findings Confirm That The Govern-
ment’s Negligence Was Grounded In The 
Corps’ Scientific Errors 

When the government decided to construct and           
operate MRGO, it undertook the basic obligation to 
do so with due care.  See Indian Towing, 350 U.S.           
at 69; see also Post-Trial Decision, App. 185a-186a.  
That obligation included not only the duty to main-
tain the navigability of the channel for the benefit of 
vessels traversing MRGO, but also the duty to ensure 
that MRGO did not threaten the safety of New            
Orleans residents.11  In fulfilling that duty, the Corps 
                                                 

11 The district court correctly held that the Corps had no                  
policy discretion to place the people of New Orleans in            
harm’s way.  See Post-Trial Decision, App. 190a-191a; see also 
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recognized the need to determine whether MRGO 
would threaten New Orleans. 

1. The district court’s unchallenged findings of 
fact demonstrate that the Corps sought out objective 
scientific analysis in 1966 to determine whether 
MRGO presented a threat to New Orleans, and           
negligently continued to rely on the results of that 
analysis long after demonstrably changed conditions 
had vitiated the scientific validity of the original 
study’s findings.  The district court correctly found 
that the Corps’ negligent maintenance and operation 
of MRGO was not grounded in a policy choice, but in 
that fundamental scientific error — and the Fifth 
Circuit’s Withdrawn Opinion correctly validated that 
conclusion.  See Withdrawn Opinion, App. 52a-53a. 

The district court found that, in 1966, “[a]s a result 
of the Graci litigation after Hurricane Betsy,” the 
Corps commissioned a scientific study to determine 
whether MRGO would enhance storm surges during 
hurricanes.  Post-Trial Decision, App. 121a.  The 
government succinctly explained the purpose and         
effect of the study to the district court:  after “ ‘Hurri-
cane Betsy hit, there were claims that the MRGO 
played an important role in that flood, the Corps 
studied it, the results of the study indicated that it 
didn’t play a role.  So the Corps continued to build 
what Congress had authorized.’ ”  In re Katrina,                     
577 F. Supp. 2d at 815 (quoting government counsel).  

                                                                                                     
Andrulonis v. United States, 952 F.2d 652, 655 (2d Cir. 1991) 
(government scientist’s decision “to ignore unsafe laboratory 
conditions and thereby unnecessarily place the lives of labora-
tory workers at risk” was not susceptible to policy analysis).  
The government itself agreed, conceding that “ ‘there is no policy 
basis for creating a threat to human lives.’ ”  In re Katrina, 627 
F. Supp. 2d at 690 n.17 (quoting government counsel).  
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In short, Corps decisionmakers sought out objective          
scientific evidence to determine whether MRGO posed 
a threat, and relied, for decades, on that analysis in 
concluding that there was no threat to New Orleans 
for them to prevent. 

The district court found that the Corps continued 
to rely on the study’s finding that MRGO had no          
effect on storm surges — and, therefore, posed no risk 
to New Orleans — until 1999.  Post-Trial Decision, 
App. 122a-123a.  The Corps’ 33-year-long reliance on 
this “rudimentary” study, id. at 121a, was scientifi-
cally erroneous because the “findings of that study 
were based on the ‘as designed’ parameters of the 
channel,” id. at 184a.  “By 1972,” however, “any lay-
person, much less an engineer, could see that the          
dimensions of the channel had already grown exces-
sively.”  Id.  Indeed, the Corps was well aware that 
erosion was dramatically widening MRGO and de-
stroying surrounding wetlands.  Government counsel 
conceded in the district court that the Corps realized 
that the erosion was “ ‘destroying wetlands, but they 
studied that wetlands loss and they concluded that 
did not threaten the city.’ ”  In re Katrina, 627 F. 
Supp. 2d at 690 n.17 (quoting government counsel).  
Even though improved surge modeling techniques 
emerged as early as 1967 and other scientists raised 
“substantial questions” about the original study’s 
continued validity as early as 1973, the district court 
found that the Corps, for decades, “took the position 
that the 1966 study was definitive.”  Post-Trial Deci-
sion, App. 122a; see id. at 184a (finding that the 
Corps continued to “ground[] its engineering position 
that the MRGO had no adverse effects with respect 
to storm surge on the . . . report done in 1966”).  
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These facts are undisputed.  The government has 
never challenged the district court’s finding that the 
Corps’ scientific error was the reason why the Corps 
took no action to protect New Orleans.  Nor could it:  
the government expressly conceded that critical point 
before the district court, stating that “ ‘the Corps saw 
no reason to take any steps . . . to protect against          
the influence of the MRGO,’” because the Corps had 
“ ‘determined that the MRGO played no role in major 
hurricane events.’ ”  In re Katrina, 577 F. Supp. 2d          
at 815 (quoting government counsel).  As the district 
court found, “the negligence of the Corps, in this            
instance by failing to maintain the MRGO properly, 
was not policy, but insouciance, myopia and short-
sightedness.”  Post-Trial Decision, App. 236a. 

2. The Fifth Circuit’s Withdrawn Opinion there-
fore correctly applied the appropriate legal standard.  
That opinion agreed that the discretionary function 
exception did not immunize the Corps for its negli-
gent maintenance and operation of MRGO, because 
the Corps’ actions were not the result of a policy 
choice, but the inevitable result of the Corps having 
“managed MRGO on the basis of its flawed scientific 
knowledge.”  Withdrawn Opinion, App. 51a-52a;                 
see id. at 51a (“[B]ecause the Corps disbelieved the 
scientific evidence of the MRGO’s storm-surge effect, 
it did nothing to protect against it.”) (internal quota-
tion marks omitted).  The Withdrawn Opinion thus 
correctly rejected the government’s argument that it 
had exercised policy discretion in operating MRGO 
“as a shipping channel,” because the Corps’ engineer-
ing blunders meant that “ ‘there was no balancing or 
weighing of countervailing considerations.’ ”  Id. at 
52a (quoting Post-Trial Decision, App. 236a).  Instead, 
“[t]he Corps ‘determined that MRGO played no role 
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in major hurricane events’ and, ‘for that reason, the 
Corps saw no reason’ to take any steps to remedy 
MRGO’s dangers.”  Id. (quoting In re Katrina, 577 F. 
Supp. 2d at 815). 

3. In reversing itself, the Fifth Circuit’s Substi-
tuted Opinion rejected the appropriate legal test and 
instead asked the wrong question when it considered 
whether the Corps’ “decision to delay armoring” 
MRGO was a decision of a “public-policy character” 
or a “purely scientific misjudgment.”  Substituted        
Opinion, App. 23a & n.9.  That legal standard was 
far too permissive — virtually every action a federal 
agency takes can be characterized, at some level of 
abstraction, as being of a “public-policy character.”12  
Id. at 23a.  And to require that the defective science 
be the only factor in the government’s negligence        
impermissibly expands a discretionary function provi-
sion intended to be an exception to the FTCA’s broad 
waiver of sovereign immunity.    

Petitioners consistently have argued that their tort 
claims are “based upon,” 28 U.S.C. § 2680(a), “the 
Corps’ negligent failure to maintain and operate the 
MRGO properly” so as to prevent MRGO from becom-
ing a hazard to New Orleans, Post-Trial Decision, 
App. 162a.  Petitioners proved that the Corps acted 
negligently in failing to prevent MRGO’s surge-
enhancing effect and established that the Corps 
could have prevented the vast majority of Katrina’s 
damage to the St. Bernard Polder if it had prevented 

                                                 
12 Cf. Berkovitz, 486 U.S. at 538 (“In restating and clarifying 

the scope of the discretionary function exception, we intend         
specifically to reject the Government’s argument . . . that the       
exception precludes liability for any and all acts arising out of 
the regulatory programs of federal agencies.”). 
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the erosion that widened the channel.13  From the 
outset, petitioners have argued that the Corps did 
not decide to allow MRGO to threaten New Orleans 
at all, because the Corps’ scientific and engineering 
errors blinded it to the existence of that threat.  
Here, the government concedes not only that it was 
unaware of the risks MRGO created, but also that it 
would have chosen to act differently if it had known 
the terrible danger its actions would create.14  The 
Fifth Circuit’s substituted and erroneous legal stan-
dard thus was case-dispositive. 
II. THE FIFTH CIRCUIT’S SUBSTITUTED 

OPINION DIRECTLY CONFLICTS WITH       
DECISIONS OF THE EIGHTH AND NINTH       
CIRCUITS 

The Substituted Opinion creates a conflict among 
the courts of appeals over whether a negligent                    
decision is protected by the discretionary function        
exception when the failure to apply scientific, or          
other objective, principles blinds the decisionmaker 

                                                 
13 The Fifth Circuit’s suggestion that “[m]uch, if not all, of the 

proffered evidence [of scientific error] . . . suggests negligence         
in the original design of MRGO” misunderstands the district 
court’s unchallenged findings.  Substituted Opinion, App. 23a 
n.9.  The district court held that, if the Corps had maintained 
MRGO as designed, the residents in the St. Bernard Polder 
would have suffered at most “a few wet carpets” during Hurri-
cane Katrina.  Post-Trial Decision, App. 137a (internal quota-
tion marks omitted).  Thus, far from attacking the discretionary 
judgments embodied in MRGO’s design, petitioners succeeded 
at trial in proving the government’s liability because the Corps, 
by failing to maintain MRGO’s design dimensions after it was 
built, allowed MRGO to widen dramatically and become a 
threat to New Orleans. 

14 See In re Katrina, 627 F. Supp. 2d at 690 n.17; In re                       
Katrina, 577 F. Supp. 2d at 815. 
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to the harm that will result.  The Eighth and Ninth 
Circuits hold that the government is not immune for 
torts caused when such failures impede decision-
makers’ ability to craft decisions that would avoid 
unreasonable dangers to the public.  The Fifth           
Circuit’s Substituted Opinion holds, to the contrary, 
that the discretionary function exception shields            
the government from liability even in the face of an        
express admission that objective scientific errors 
caused the Corps to manage MRGO entirely oblivious 
to the risks MRGO posed to the people and property 
in New Orleans. 

A. The Eighth Circuit Disagrees With The        
Approach In The Substituted Opinion 

  In Appley Brothers v. United States, 7 F.3d 720 
(8th Cir. 1993), the Eighth Circuit held that the          
discretionary function exception does not apply when 
a subordinate’s failure to collect necessary, objective 
information denies a decisionmaker the opportunity 
to use that information to make a sound discretion-
ary policy decision.   

Appley Brothers involved a claim that U.S. Depart-
ment of Agriculture (“USDA”) inspectors had negli-
gently failed to check inventory levels during a re-
inspection of a federally licensed grain warehouse that 
had experienced shortages and, therefore, missed 
that the warehouse was violating the Warehouse Act.  
The plaintiffs alleged that “even a cursory visual          
inspection of grain inventories” would have revealed 
“the grain shortages, and [the warehouse’s] violation 
of the United States Warehouse Act,” leading to         
revocation of the warehouse’s license.  Id. at 722.  
Because the shortages were not discovered until 
months later — at which point the warehouse lost         
its license and was liquidated — the plaintiffs had      
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continued delivering grain to the warehouse for 
which they were never paid.  Id. 

The government argued that it was immune for 
these losses under the discretionary function excep-
tion because the decision whether to revoke a license 
is a discretionary one.  The district court agreed,          
reasoning that, even if the inspectors had identified 
continued inventory deficiencies, the Secretary of       
Agriculture retained broad discretion whether to         
revoke the warehouse license.  See id. at 723. 

The Eighth Circuit reversed.  The court rejected 
the government’s argument “that the Secretary [had] 
decided ‘to continue’ the license following” the inspec-
tions that did not discover the shortages, reasoning 
that this was “not an accurate description of the Sec-
retary’s decision.”  Id. at 725-26.  The court held that, 
although there was “no question that the ultimate 
decision to close the warehouse was discretionary,” 
the inspector’s failure to identify the shortages          
“prevented the Secretary from exercising discretion to 
decide whether to revoke [the warehouse’s] license.”  
Id.  

The Eighth Circuit held that the discretionary 
function exception therefore did not apply.  Without 
accurate information about the warehouse’s inven-
tory, the Secretary could not have exercised his           
discretion with regard to the license.  Instead, “the 
Secretary made no decision as to whether to revoke 
[the warehouse’s] license, or made a decision based 
on erroneous information.”  Id. at 726.  In these cir-
cumstances, the plaintiffs were permitted to pursue 
their “claim . . . based on the inspectors’ failure to 
verify” the inventory and “discover obvious violations 
of the Warehouse Act,” as that failure was “not one 
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grounded in social, economic, and political policy.”  
Id. at 727. 

B. The Ninth Circuit Is In Conflict With The 
Substituted Opinion 

The Ninth Circuit announced the same legal test 
as the Eighth Circuit and applied it to reach a                      
similar holding in In re Glacier Bay, 71 F.3d 1447 
(9th Cir. 1995).  In that case, a tanker ran aground 
on a large submerged rock that was not included on a 
nautical chart prepared by the National Oceanic and 
Atmospheric Administration (“NOAA”).  Id. at 1449-
50.  The plaintiffs, including those who were injured 
when oil leaked from the ship, argued that NOAA 
administrators had only approved the faulty chart          
for distribution because NOAA hydrographers made 
objective, scientific errors — of which the administra-
tors were unaware — that caused the hydrographers 
to miss the rock.  Id. at 1450.  The district court          
held that the discretionary function exception barred 
plaintiffs’ claims because “the persons who have the 
ultimate responsibility for approving the charts as 
being reasonably accurate have unfettered discretion 
in reaching that decision.”  Id. at 1451 (internal quo-
tation marks omitted). 

The Ninth Circuit reversed.  The appeals court 
held that the district court had erred in focusing on 
the ultimate decision to approve the map.  Instead, 
the “proper question to ask is not whether the          
Government as a whole had discretion at any point, 
but whether its allegedly negligent agents did in each 
instance.  Each separate action must be examined to 
determine whether the specific actor had discretion 
of a type Congress intended to shield.”  Id.  In lan-
guage demonstrating that this case would have come 
out differently had the Fifth Circuit’s Substituted 
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Opinion applied the correct legal standard, the Ninth 
Circuit explained that the government is not immune 
from liability “for the final product of numerous           
specific actions . . . so long as [some] of those actions 
involved discretion.”  Id.  The court recognized that 
NOAA’s ultimate approval of the surveys might pre-
vent the plaintiffs from proving that “any alleged 
hydrographer errors actually caused them injury,” 
but noted that such issues went to the merits of the 
negligence claim and are “irrelevant to the discre-
tionary function inquiry.”  Id. 

C. The Substituted Opinion’s Approach                    
Diverges From The Eighth And Ninth         
Circuits 

In contrast to the Eighth and Ninth Circuits, the 
Fifth Circuit’s Substituted Opinion holds that the 
discretionary function exception shields the Corps 
from liability for its negligent management of MRGO 
even though the Corps’ objective, scientific errors 
made it impossible to make decisions that would 
minimize the risks MRGO posed to New Orleans — 
because the Corps erroneously believed that no such 
risks existed. 

In its Withdrawn Opinion — consistent with the 
decisions of the Eighth and Ninth Circuits — the 
Fifth Circuit found that the discretionary function 
exception did not apply because “the Corps managed 
MRGO on the basis of its flawed scientific         
knowledge,” Withdrawn Opinion, App. 51a-52a, and 
delayed taking steps to mitigate the risks MRGO 
posed — such as armoring the banks — only because 
it “disbelieved the scientific evidence of the MRGO’s 
storm-surge effect,” id. at 51a (internal quotation 
marks omitted). 
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In reversing itself in its Substituted Opinion,                     
the Fifth Circuit improperly shifted its focus to the 
ultimate decision to delay armoring the banks, see 
Substituted Opinion, App. 23a, rather than the under-
lying failure to apply objective, scientific principles 
that caused the inaction that imposed egregious risks 
on New Orleans.  The Fifth Circuit’s contention            
that the Corps’ underlying engineering failures were      
irrelevant to the discretionary function analysis —      
because the ultimate decision of whether and when 
to armor the banks of MRGO was not a “purely scien-
tific” inquiry, id. at 23a n.9 — runs squarely counter 
to the holdings of Appley Brothers and Glacier Bay.   

Indeed, in Appley Brothers, the Eighth Circuit took 
aim at precisely this argument when it rebuffed the 
government’s assertion that USDA made a policy      
decision by not revoking the grain warehouse’s license.  
The Appley Brothers court recognized that, without 
accurate information from USDA’s inspectors, “the 
Secretary made no decision as to whether to revoke 
[the warehouse’s] license, or made a decision based 
on erroneous information.”  7 F.3d at 726.  Similarly, 
Glacier Bay holds that the question of what a           
decisionmaker might have done with accurate infor-
mation goes to the question whether the scientific 
“errors actually caused [the plaintiffs] injury” and is 
“one of proximate cause” that is “irrelevant to the 
discretionary function inquiry.”  71 F.3d at 1451.  

Thus, if this case had been decided in the Eighth or 
Ninth Circuit, those courts would have refused to 
apply the discretionary function exception to the 
Corps’ negligence based on its own scientific errors, 
as the Withdrawn Opinion properly concluded. 
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III. THIS EXCEPTIONALLY IMPORTANT 
CASE PRESENTS AN IDEAL VEHICLE TO 
RESOLVE THE QUESTION PRESENTED 

This Court has not revisited the discretionary func-
tion exception in the more than two decades since 
United States v. Gaubert, 499 U.S. 315 (1991), and 
should use this case as a vehicle to do so.  First, the 
resolution of this case will determine whether tens          
of thousands of people and businesses who suffered 
through one of the worst disasters in American                   
history will be compensated for injuries that, as        
plaintiffs proved in a 19-day trial, their government 
caused.  Second, there are no other alternative 
grounds that might prevent this Court from reaching 
the question presented.  Finally, this case — unlike 
virtually every other discretionary function exception 
case in this Court and the courts of appeals — comes 
to this Court not on the pleadings, but with a fully 
developed and undisputed factual record. 

A. This Case Is Exceptionally Important 
This case arises out of one of the worst disasters         

in American history.  Even eight years later, the 
wrenching television reports from Hurricane Katrina 
remain fresh:  of desperate New Orleans residents             
on water-surrounded rooftops hoping for rescue; of 
thousands huddled in third-world conditions for days 
in the Superdome; and of the 1,800 people who did 
not survive.  The destruction of this world-famous 
city — literally inundated with 10 to 20 feet of water 
for weeks — was a man-made disaster caused by the 
Army Corps of Engineers.   

Although the Flood Control Act has prevented 
many New Orleans residents and businesses from 
recovering damages due to the poorly designed and 
built levees that were supposed to protect most of 
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New Orleans, residents of the Lower Ninth Ward                    
and St. Bernard Parish stand in a starkly different 
position.  Their personal suffering and loss was not 
due to the whims of a fickle natural world, but was           
a foreseeable, avoidable, and man-made catastrophe.  
But for the Corps’ negligent mismanagement of 
MRGO, those residents would have faced only mini-
mal property damage — not the devastation of their 
lives, homes, and businesses.  This Court’s plenary 
review of the Fifth Circuit’s erroneous application               
of the discretionary function exception is their last           
opportunity to receive just compensation for losses 
that the government caused and, through the FTCA, 
is responsible for repaying. 

B. There Are No Alternative Grounds On 
Which The Fifth Circuit’s Substituted        
Opinion Can Be Affirmed 

The government has pursued two arguments at 
every stage of this action:  discretionary function 
immunity and FCA immunity.  Although the appli-
cation of the discretionary function exception has 
caused the same Fifth Circuit panel to rule first one 
way and then the other, not one judge has adopted 
the government’s broad theory of FCA immunity.  
The only live issue in this case is the question                    
presented.   

C. Unlike Most Discretionary Function Cases 
Presented To This Court, The Fifth Cir-
cuit Decided This Case On A Fully Devel-
oped Factual Record 

This case is an ideal vehicle for deciding the                     
important question presented because the facts rele-
vant to the discretionary function analysis are estab-
lished and uncontested.  As the Substituted Opinion 
makes clear, only through the construction of an 
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overly expansive legal standard can the undisputed 
facts here lead to governmental immunity.  Unlike 
most of the recent discretionary function cases decided 
by this Court, this case comes before the Court with         
a full factual record developed by an experienced dis-
trict judge during a 19-day bench trial.  See Gaubert, 
499 U.S. at 320 (motion to dismiss); Berkovitz, 486 
U.S. at 533-34 (motion to dismiss certified for inter-
locutory appeal); Varig Airlines, 467 U.S. at 800-01 
(two consolidated petitions, summary judgment and 
judgment after trial).   

Although the majority of discretionary function          
decisions are rendered at the motion-to-dismiss stage 
with only the hazy outlines of alleged facts untested 
by the adversarial process, the district court below 
made extensive factual findings on every aspect of 
the decision relevant to the application of the discre-
tionary function exception.  The Fifth Circuit’s With-
drawn and Substituted Opinions did not overturn, 
much less question, any of those fact-findings —         
rather, the court of appeals first announced the cor-
rect legal standard for evaluating that factual record 
and then reversed itself by inexplicably applying a 
legal standard never before adopted by any other         
circuit.   

Accordingly, the Court will be better-equipped to 
decide the application of the discretionary function 
exception without need for remand.  Cf. Berkovitz, 
486 U.S. at 545 (“[W]e hesitate to decide the question 
on the scanty record before us.  We therefore leave it 
to the District Court to decide . . . whether agency 
officials appropriately exercise policy judgment . . . .”).  
The Court’s resolution of the question presented, 
therefore, will finally determine this case without the 
need for a time-consuming trial or further factual         
development. 
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CONCLUSION 
The petition for a writ of certiorari should be 

granted.
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