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IN THE 

Supreme Court of the United States 
———— 

No. 12-1302 

———— 

MICHAEL GARCIA, 
Petitioner, 

v. 

STATE OF LOUISIANA, 
Respondent. 

———— 

On Petition for a Writ of Certiorari 
from the Supreme Court of Louisiana 

———— 

BRIEF IN OPPOSITION TO PETITION  
FOR WRIT OF CERTIORARI 

———— 

STATEMENT OF THE CASE 

After arriving in the Parish of West Baton Rouge, 
Louisiana during a crime spree that began in Florida, 
the defendant, Michael Garcia, his brother, Danil 
Garcia, and cohort, James Nelson, were stopped with 
car trouble after stealing a vehicle from an individual 
in Slidell, Louisiana. 

A couple of nights into their stay in West Baton 
Rouge Parish, Michael Garcia, and his co-defendants 
robbed and kidnapped victims, M.T.1

                                                 
1 M.T. was a victim of a sex crime and is therefore, referred to 

by her initials throughout this pleading in accordance with law. 

 and Matthew 
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Millican.  They took from the victims $20.00 and 
forced them with machetes and knives into a wooded 
area under threats that their puppy would be gutted 
if they didn’t cooperate.  There M.T. was orally, vagi-
nally and anally raped by the three offenders in  
the presence of her boyfriend, Matthew Millican.  
Millican was severely beaten throughout the ordeal 
and was ultimately stabbed to death.  

After the murder of her boyfriend, M.T. was taken 
out of the woods and into the bathroom of a deserted 
gas station where she was again raped.  Eventually, 
she survived the attack by loosening the ties placed 
on her hands and was able to emerge from the bath-
room partially clothed and reached safety with the 
help of a “good Samaritan.” 

All three co-defendants fled into the woods; how-
ever, James Nelson separated from the Garcia’s 
because he feared they would kill him as well during 
the escape from law enforcement; he was soon appre-
hended.  Michael Garcia and his brother were found 
a few days later in the same wooded area. 

An interview of Michael Garcia corroborated the 
stabbing of Matthew Millican, but instead indicated 
that during a struggle, he fell into the knife that 
killed him. 

Also adduced at trial was testimony of prior crimes 
committed by Michael Garcia and his co-defendants 
wherein they gagged, bound and sexually assaulted a 
Florida woman in her home days before their crimes 
in West Baton Rouge Parish.  The Florida victim was 
then hit in the head with a dumb-bell and stabbed to 
death. 
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Additionally, two ex-girlfriends of Michael Garcia 

testified at trial that they had also been assaulted 
with knives by the defendant. 

On February 24, 2006, the defendant was indicted 
with First Degree Murder citing the underlying 
offenses of Armed Robbery and Aggravated Rape.  
After numerous motion hearings and writ 
applications seeking review from the higher courts of 
Louisiana, jury selection commenced on May 21, 2008 
and trial began on June 4, 2008.  The defendant was 
found guilty as charged on June 6, 2008 and on June 
7, 2008 the jury determined that he should be sen-
tenced to death. 

After briefing on direct appeal to the Louisiana 
Supreme Court, in order to address the same conflict 
issue presented by petitioner in these proceedings, 
the matter was ordered to be remanded to the trial 
court for the limited purpose of determining the 
employment status of the attorneys who represented 
those prosecuted for the death of Matthew Millican 
as they are related to the Public Defender’s Office  
for the Eighteenth Judicial District.  On remand, the 
trial court determined that all attorneys in question 
were, in fact, contract attorneys.   

On November 16, 2012, the Louisiana Supreme 
Court affirmed Michael Garcia’s conviction and death 
sentence in an opinion which found that the trial 
court’s well-considered reasons for judgment were 
completely supported by the record and correctly 
analyzed that the delivery of indigent defense in the 
Eighteenth Judicial District was through independ-
ent contractors.  State v. Garcia, 80 So.3d 1150, 09-
1578 (La. 9/23/2011).  The Court further settled that 
the determination of employment status was imma-
terial as there was no objection by the defense 
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counsel and there was no conflict of interest, i.e.  
a conflict that affected counsel’s performance.  At the 
outset, the Court importantly noted that Michael 
Garcia was tried separately from his two co-
conspirators, a point that further alleviates concern 
of conflict. 

ARGUMENT 

The circumstances of the conviction of Michael 
Garcia for capital murder support a finding that his 
right to conflict-free counsel was satisfied and that 
his conviction and sentence should not be disturbed 
as there was no contemporaneous objection upon the 
development of the purported conflict.  Further, there 
can be no articulation of an actual conflict that would 
have adversely affected the performance of peti-
tioner’s counsel which is required by the holdings of 
this Honorable Court.  

I. No requisite timely objection  

In Holloway v. Arkansas, 435 U.S. 475 (1975),  
a landmark case on the issue of the defendant’s right 
to conflict-free counsel, this Court reversed robbery 
and rape convictions after the trial court essentially 
forced counsel to simultaneously represent co-
defendants over counsel’s pretrial objection.  After 
counsel learned of material from one client, an actual 
conflict developed.  When the objection was urged 
and ignored by the Holloway trial court, reversal was 
required and this Court’s decision made the error 
automatically reversible.2

                                                 
2 It was held that the appropriate response to such an 

objection is for the trial court to take adequate steps to ascertain 
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The current case is easily distinguished from 

Holloway.  Michael Garcia was not tried alongside 
his co-conspirators.  He did not share the same 
counsel as his co-conspirators.  There is no conflict 
that has or can be articulated which would have 
impaired counsel’s performance.3

Further, the decision in Holloway, ascribes credi-
bility to counsel’s decision to object to a potential con-
flict; likewise, counsel’s choosing not to object should 
be given some confidence since he, as an officer of 
court, is in the best position professionally and ethi-
cally to determine when conflict of interest exists or 
will probably develop in the course of trial.   

  Most notably here, 
there was no objection by any of the co-conspirators’ 
counsel regarding the alleged conflict. 

Since the facts presented by Michael Garcia’s rep-
resentation are not within the parameters set in 
Holloway, an automatic reversal would not be appro-
priate.  

II. Actual conflict is necessary 

This court has since held that the mere possibility 
that a conflict of interest arose from multiple repre-
sentation is insufficient to impugn a criminal convic-
tion.  Cuyler v. Sullivan, 446 U.S. 335 (1980).  How-
ever, an actual conflict of interest that can be demon-
strated to have adversely affected the lawyer’s per-
formance is required by a defendant who raised no 

                                                 
whether the risk of conflict of interest was too remote to 
warrant separate counsel.  Holloway, id. 

3 Lack of actual conflict is more fully developed below in 
Section IV. 



6 
objection at trial; such a defendant need not demon-
strate prejudice in order to obtain relief.  Id. 

This Court, again in Sullivan, held that the trial 
court is not burdened with initiating an inquiry into 
the propriety of multiple representation and may, 
therefore, assume either that multiple representation 
entails no conflict of interest or that the right to con-
flict-free counsel has been knowingly waived.  The 
provisions of Sullivan appropriately place the obliga-
tion to insure that the representation is conflict-free 
primarily with the attorneys, rather than with the 
courts. 

Although the holdings in Sullivan are of value 
here, the facts presented therein are certainly distin-
guishable from the current case.  There, the possibil-
ity of conflict was readily apparent with two attor-
neys representing three co-defendants in each of 
their three separate trials.  Again, Garcia’s attorneys 
were different from each of his co-defendants’, save 
and except his contention that since they were all 
public defenders, then they were effectively the same 
lawyer and a conflict could, therefore, be presumed.4

III. No adverse effect on counsel’s performance 

 

Even assuming that the multiple representation 
provided by the Public Defender’s Office for the 
Eighteenth Judicial District presented a potential 
conflict by virtue of the attorneys’ employment 
status, petitioner has failed to establish how it 
adversely affected his counsel’s performance.  There-
                                                 

4 It has, however, been well established in the record of this 
matter that each of the public defenders are contract lawyers 
whose representation of the co-defendants were independent 
from the next.  This is more fully developed below in Section IV. 
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fore, counsel’s performance passes the standard in 
Mickens v. Taylor, 535 U.S. 162 (2002).  The record, 
particularly on remand, to the contrary establishes 
that there was, in effect, a “Chinese Wall” between 
each attorney who represented the different co-
defendants.  The mechanisms, procedures and ethical 
considerations employed by the public defenders of 
the district insure that there would be no adverse 
effect on counsel’s performance notwithstanding their 
employment as public defenders.5

Furthermore, Mickens has already answered peti-
tioner’s contention that automatic reversal is war-
ranted when there existed a conflict that did not 
affect counsel’s performance and the trial judge 
doesn’t make a conflict inquiry; to which, this court 
answered, it “makes little policy sense” to so 
mandate.  Mickens, id.   

 Thus, without an 
adverse effect on counsel’s performance, any finding 
of a potential conflict is immaterial in a Sixth 
Amendment analysis. 

The distinction urged by petitioner supposes that 
the trial court created the purported conflict because 
it appointed the counsel in question and therefore, 
knew or should have known of the conflict; to assume 
so, also makes little sense.  The history of the Eight-
eenth Judicial District Public Defender’s Office which 
was established in the record on remand explains 
that it was commonplace for the district court to 
appoint public defenders to represent co-defendants.  
It is inconceivable at this juncture to accept that the 
district court knowingly appointed anything but con-
flict-free counsel.  Petitioner’s suggestion that the 

                                                 
5 The independent nature of the public defenders is more fully 

developed below in Section IV. 
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trial court created a conflict warranting a new rule to 
be issued by this Honorable Court to suit reversal for 
Michael Garcia is wholly unfounded. 

IV. Co-defendants’ attorneys were independ-
ent contract attorneys 

The trial court’s ruling, which was affirmed by the 
Louisiana Supreme Court, that all of the attorneys 
affiliated with the Public Defender’s Office in the 
Eighteenth Judicial District were independent con-
tractors, including the Chief Public Defender, Jerry 
D’Aquila, was proper.  As the trial court reasoned, 
the question of employee or independent contractor  
is not determined by self-proclamation but rather 
determined by one’s actions.  It is likewise just as 
reasonable to hold that a mere reference, categori-
zation or insistence by petitioner that the Public 
Defenders are like employees of a firm, is not disposi-
tive of the issue, without more analysis.   

The state courts aptly employed a hybrid of the 
employee/independent contractor tests from case law 
and made a conflict determination based on the 
totality of circumstances with no one factor or test 
controlling.  Hillman v. Comm-Care, Inc., 805 So.2d 
1157, 2001-1140 (La. 1/15/02).   

A. Right to Control 

The trial court viewed the right of the hiring party 
to control the work of its subordinates as the “com-
mon thread now that runs through all of these 
factors, tests, and things to consider . . .”  The trial 
court rested its ruling on factors enumerated in the 
IRS audit manual, workers compensation statute, 
and the test set out in Nationwide Mututal Insurance 
Co. v. Darden, 503 U.S. 318 (1992) (U.S. Supreme 
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Court adoption of a common-law test for determining 
who qualifies as an “employee” under ERISA).  

The essence of the employer-employee relationship 
is the right to control.  Hillman, citing Alexander v. 
J.E. Hixson & Sons Funeral Home, 44 So.2d 487, 488 
(La. App. 1st Cir. 1950).  Evidence introduced during 
testimony established that Jerry D’Aquila’s role as 
Chief Public Defender lacks the right to control the 
work of other attorneys appointed on Public Defender 
cases.  Rather, Jerry D’Aquila is responsible for 
assuring that all contract Public Defenders in the 
various offices across the Eighteenth Judicial District 
are complying with the charges of the Public Defend-
ers, including guidelines set out statutorily and by 
the Louisiana Public Defender Board’s overseeing 
them;6

LA R.S. 23:1021 (7), which is a portion of the 
Louisiana Workers’ Compensation statute, defines 
independent contractor as any person who renders 
service, other than manual labor for a specified 
recompense, for a specified result, either as a unit or 
a whole, under the control of his principal as to the 
results of his work only and not as to the means by 
which such result is accomplished.  This analysis is 
largely directed by control also.   

 he also fields complaints regarding the attor-
neys with whom the office contracts.  

The right to control would be evidenced by control 
over the time, place and manner that the work is car-
ried out; that is, the subordinate attorneys would be  
seen following the dictates of the employer of when, 

                                                 
6 Since January 1, 2007, the Louisiana Public Defender Board 

oversees the Public Defender Offices throughout the State; prior 
thereto, each district was overseen by a local Indigent Defender 
Board. 
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where and how duties are accomplished in the work 
they are assigned.  Moreover, where evidence of the 
right to control is so critical, no such proof was 
adduced by the defense on remand.  Instead, it was 
shown that the attorneys accept their assigned 
dockets to handle and they, themselves, control the 
time, place and manner of the defense of their clients.  
The trial court noted that the evidence showed that 
“these attorneys did their jobs whenever they needed 
to do it, wherever they were when they needed to do 
it, and under no one else’s guidance or control.”   

B. Time 

The time spent on cases by the contract attorneys 
is of no concern to Jerry D’Aquila either.  The only 
interest D’Aquila has is getting the job of public 
defending accomplished; he said, “as far as I’m con-
cerned, if a lawyer does his duties as a part-time 
contract attorney for me and takes care of his busi-
ness in the division he’s assigned to, his time he 
devotes to his private practice is his business.”   

However, on remand, the defense insisted that 
time sheets which are currently required to be filled 
by the attorneys indicate a means of control; this was 
repeatedly proven incorrect.  John DiGiulio, the 
Compliance Officer for the Louisiana Public Defender 
Board, cleared up any speculation that the time 
sheets were for statistical purposes required by the 
Board to validate funding.   

C. Place 

The location of the attorney’s work is also signifi-
cant in analyzing the right to control, particularly in 
this rural district which spans approximately one 
hundred miles.  While each parish of the district, 
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Iberville, West Baton Rouge and Pointe Coupee,  
has office space in or near each courthouse which 
offers convenience to the attorneys, all of the Public 
Defenders have their own private offices wherein 
much of their Public Defender work is conducted.  
The office maintained in Pointe Coupee Parish is 
actually Jerry D’Aquila and Tom Nelson’s private 
office, which is owned by D’Aquila, space he provides 
for no consideration.  The offices are set up to provide 
copying, phone calls, faxing, etc. to the contract 
attorneys whenever they are in that district.  This is 
in place so that they will not have to drive back to 
their private offices if they need resources. 

Not only do all of the attorneys do Public Defender 
work at their private offices, they also receive and 
accept notices, pleadings and correspondence related 
to their Public Defender cases there.  They also meet 
with Public Defender clients at their private offices.  
The fact that the attorneys are not required to do 
their out-of-court work in the Public Defender offices 
is further evidence that they are not employees.   

D. Manner 

Jerry D’Aquila does not have the right to control 
the manner of defense provided by the contract 
attorneys; that is, he does not have the right to con-
trol the strategies, techniques, and outcome of cases.  
Those decisions are left solely to the discretion of 
the attorneys themselves and their clients.  He is 
not involved in any facet of the cases assigned to 
the other public defenders.  On remand the defense 
attempted to confuse attorneys asking Jerry D’Aquila, 
a mentor to everyone, for advice as exercising control 
over work, which is not the case.  Nor does Tom 
Nelson, Assistant Chief Public Defender, have 
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anything “to do with the other cases that are being 
handled by the other lawyers [Public Defenders].”   

Tommy Thompson, Michael Garcia’s lead trial 
counsel admits, “He’s [Jerry D’Aquila] never told me I 
cannot do something and I’ve never not done some-
thing because he didn’t agree with me.”  Kevin 
Kimball, an attorney for James Nelson, was asked, 
“Has Jerry ever controlled or had the right to control 
how you did that [operate or defend your cases]?”  
He answered, “Never.”  In fact, they are free to refuse 
new assignments as explained by Michael Parks, who 
was offered, but declined defending juvenile cases 
throughout the district; those duties, were instead 
accepted by Kevin Kimball.  Tonya Lurry, a Public 
Defender who stood in for Yolanda Batiste at James 
Nelson’s plea hearing, testified that, “Mr. D’Aquila, 
since I’ve been here, has never questioned anything 
that I’ve done on any of my cases.”  Even Judge  
Alvin Batiste, both a former Public Defender and the 
husband of the deceased, Yolanda Batiste, James 
Nelson’s attorney, testified that Jerry D’Aquila had 
no control of his cases; rather, he and his clients 
controlled their cases.  Further, he said, “There was 
no supervision or oversight.” [sic] Jerry D’Aquila pro-
vided that he does not micro-manage or supervise 
any of the contract attorneys for the Public Defender’s 
Office in this district.  In fact, the absence of the right 
to control was explained by Jerry D’Aquila as having 
no control over the workload or the outside cases 
accepted by the contract attorneys; he would not  
have permitted Tommy Thompson to work on the 
“Angola 5” case,7

                                                 
7 “Angola 5” is a common reference to an unrelated capital 

murder case involving five Angola inmates implicated in an 

 which was very time consuming, 
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had Thompson been an employee over whom he had 
the right to control.   

Furthermore, D’Aquila has little actual contact 
with the other Public Defenders.  There was no 
evidence of any required reporting to the office, to 
any supervisor or to the chief, either written or 
verbal. 

On remand the defense sought to minimize the 
critical element of control, seemingly since it is 
resolved so far in favor of the attorneys in question 
being independent contractors.  They argued that it 
is a given that the Office of the Public Defender 
would never be allowed exert his demands on the 
manner of defense provided to the clients since all 
attorneys are professionals with duties to their 
clients that trump control by a supervisor.  If that 
were the case, no attorneys could ever be subject to 
control, and would therefore, always fail this critical 
factor indicating independent contractor status.  
Consequently, this argument of the defense failed.  
Associate attorneys that work for firms are definitely 
answerable to the partners who hired them.  Another 
example of control is within a District Attorney’s 
Office; Assistant District Attorneys are without a 
doubt answerable to the District Attorney and the 
decisions he makes shall be carried out by his 
assistants.  Although the duty to clients and ethics 
are paramount, without question, attorneys who are 
employees experience control from their superiors if 
they are, in fact, employees. 

 

                                                 
escape attempt from the Louisiana State Penitentiary in Angola, 
Louisiana wherein a prison guard was murdered. 
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E. Other Employment 

Simultaneous employment elsewhere further sup-
ports the independent nature of the attorney’s profes-
sional services.  Hillman, id.  It is undisputed that  
all of the attorneys that contract with the Public 
Defender’s Office have private law practices wherein 
both civil and private criminal work is done.  The 
defense tirelessly argued on remand that the attor-
neys are part-time employees rather than independ-
ent contractors; to do so ignores that employment 
elsewhere is instead indicia of contract labor.   

F. Treatment for Taxation 

An analysis for tax purposes by the IRS begins 
with the right to control which is thoroughly 
discussed above, which certainly favors independent 
contract status.   

Another variable is training; normally the inde-
pendent contractor provides his own training.  The 
attorneys were responsible for their own continuing 
legal education; only a few were paid for by the Pub-
lic Defender’s Office.  Otherwise, training was at the 
discretion and cost of the individual attorneys.  

The next variable is personal service.  If the 
services must be provided personally and cannot  
be delegated or subcontracted, employee status is 
indicated.  It is a common practice for the Public 
Defenders in the Eighteenth Judicial District to 
secure another Assistant Public Defender to handle 
limited representation of a Public Defender client, 
such as appearing for arraignment or standing in for 
a plea that had already been negotiated.    

Another variable taken into consideration is setting 
of work hours; control of the work hours and con-
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sistency of those hours would indicate employee sta-
tus.  Rather than working a set number of hours as 
associates of law firms are often required to work, the 
Public Defenders work the number of hours needed to 
complete their job, which are not set or controlled by 
anyone.  Thus, it weighs in favor of being an inde-
pendent contractor.   

The next variable is whether full-time status is 
required.  This variable provides that if full-time is 
required and work is not permitted elsewhere, that 
indicates employee status.  It was not disputed at 
trial that these attorneys work part-time for the 
Public Defender’s Office and also do private civil and 
criminal work.   

Another important factor which was discussed 
above and favors independent contractor in this case 
is working on premises.   

Also, the right of the employer to set the order in 
which work is completed indicates employee status; 
this is also discussed above in the same vein as the 
right to control, which is easily resolved in favor of 
independent contractors.   

Hiring, supervising and paying helpers is charac-
teristic of an independent contractor; although the 
Public Defender’s Office provides secretaries and an 
investigator, the attorneys use their own help at their 
private offices, which they hire, supervise and pay.   

Although the attorneys appear to have a continu-
ing relationship with the Public Defender’s Office, 
their relationship is contractual in nature, which is 
on a yearly basis.  

Payment of business or travel expenses would 
indicate employee status, however, it was shown to 
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the contrary that no mileage, cellphone or any office 
expenses were reimbursed by the Public Defender’s 
Office; it is all provided by the attorneys themselves.   

Who furnishes tools and equipment is also a 
consideration; the defense contended on remand that 
since offices are provided in each parish, this issue is 
dispositive in favor of employee status, however, it 
would be senseless to ignore that each of the 
attorneys likewise maintains their own offices where 
much of their Public Defender work is accomplished.  
Therefore, the fact that some tools and equipment are 
provided by the Public Defender’s Office is much less 
conclusive and determinative than the defense 
argued; rather, the State asserts that this character-
istic is neutralized in light of the tools and equipment 
provided by the attorneys themselves.  

A large portion of the testimony rendered by the 
defense on remand thrived on the fact that until 
2010, the attorneys received W-2 Forms for their 
Public Defender work.  It was repeatedly argued by 
the defense on remand that since the attorneys 
received W-2’s, they must be employees.  However, 
since a new accountant was hired in 2010, he advised 
that because the attorneys are actually independent 
contractors, in order to properly treat them as such, 
they began receiving 1099 Forms, indicative of 
contract work.  It is critical to note here that nothing 
changed in the functioning of the Public Defender’s 
Office when the 1099 Forms began to be issued.  In 
other words, 1099s were issued in response to the 
office functioning with independent contractors, not 
employees, prior to the change in reporting for taxes.  
Therefore, it is not sound to conclude that the issu-
ance of W-2’s equates to employee status.  It is not 
nearly as reliable of a factor to consider since it is 
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self-selected.  Instead, the factors enunciated above 
are of more help in the analysis, which is what was 
used by the current Public Defender’s accountant 
who decided the 1099 Form was appropriate in 
keeping with their independent contractor status.  At 
the very least, the import of this factor would be neu-
tralizing since there are times when either of the 
forms were used, while there is nothing that can 
distinguish between with the functions of the office 
and the attorneys when either form was being used. 

G. Other Indicia of the Contract System 

The record of this matter further supports that a 
contract system was in place with the attorneys in 
question rather than an employee relationship.  None 
of the attorneys received paid vacation, sick leave or 
overtime.  Nor are any of the Public Defenders pro-
vided with 401K’s, retirement, or any other type of 
pension.  They are responsible for paying their dues 
to the Louisiana Bar Association as well as their 
malpractice insurance. 

As explained by Tonya Lurry during remand testi-
mony, a notable difference between the Eighteenth 
Judicial District and the Nineteenth in their Public 
Defender Offices, both of which she worked for, is the 
priority of cases.  In the Nineteenth Judicial District, 
Public Defenders cannot continue a criminal matter 
if it conflicts with the schedule of the attorney’s 
private cases.  Additionally, they are not allowed to 
represent criminal defendants privately. 

Testimony also supports that of the few employees 
whose services were terminated, none of them 
obtained or sought unemployment benefits from the 
State of Louisiana. 
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Although Jerry D’Aquila admits he “was sort of 

lax” with requiring all of the attorneys to sign a con-
tract, they were all asked to sign them since the 
latter part of the 1990s or early part of 2000s.  Never-
theless, each of the attorneys contracted on a yearly 
basis to do Public Defender work, whether it  
was written or verbal and signed each year or by 
reconduction. 

Moreover, each of the attorneys, when asked, testi-
fied that it was their intention to be and their belief 
that they were independent contractors and not 
employees of the Public Defender’s Office. 

John DiGiulio’s testimony as the compliance officer 
for the Louisiana Public Defender Board provides 
that the office for the Eighteenth Judicial District is a 
contract system that was in place prior to 2008 when 
the state board was enacted, at which time the con-
tract system was grandfathered in.  He also testified 
that the office in question is in good standing with 
the state board as it operates, which is the same 
mode of operation that was in place before and 
during Michael Garcia’s trial. 

H. Eighteenth Judicial District Public 
Defender’s Office Is Not a Firm 

A determination of whether the Public Defender’s 
Office for the Eighteenth Judicial District is a firm 
may be an inevitable inquiry in determining whether 
Michael Garcia received conflict-free counsel.  It may 
also be helpful in testing the employment status of 
the attorneys in question. 

Of course, the defense submitted on remand that 
the Public Defender’s Office acts as a firm.  However, 
practitioners who share office space and occasionally 
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consult with one another are not regarded as con-
stituting a single firm for conflict purposes.  U.S. v. 
Varca, 896 F.2d 900, 903 (5th Cir. 1990).  The 
attorneys do not have access to other attorneys’ 
clients’ files on their computer database; they only 
have access to their own cases.  The conflict case files 
are under lock and key and are not shared with 
opposing counsel.  They do not share information 
with each other on conflict cases, thereby protecting 
their client’s interests.  There aren’t even any staff 
meetings held amongst the attorneys which would 
resemble a law firm.  These Public Defenders effec-
tively establish a “Chinese Wall” approach when 
treating co-defendant cases.  Safeguards are in place 
and observed by the attorneys which assure that 
their interests are protected and they receive ethical 
representation. 

The Eighteenth Judicial District is entirely distin-
guishable from the Orleans Parish Indigent Defender 
Board which was analyzed by the dissent in State v. 
McNeal, 593 So.2d 729 (La. App. 4 Cir. 1992) and 
reversed by the Supreme Court of Louisiana at  
594 So.2d 876 (La. 1992).  There, it was argued that 
Orleans operates, in principal and in reality, as a 
single firm, staffed by numerous associates.  In Orle-
ans, subpoenas and notices are accepted by one on 
behalf of all.  All attorneys rely on a limited number 
and the same three secretaries and one administra-
tive assistant.  They relied on the same three investi-
gators.  All attorneys, in small and large groups, dis-
cuss trial strategies and current issues of law as they 
apply to their client base and specific clients.  All 
attorneys regularly appear as substitute counsel, on 
short notice at all stages of proceedings. 
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The Eighteenth Judicial District Public Defender’s 

receive notices, pleadings and correspondence at  
both the Public Defender’s Offices and their private 
offices.  They rely on both the secretaries provided  
at the Public Defender Offices as well as their own 
secretaries and assistants which they hire and pay 
privately.  They do not have meetings regarding 
strategies and issues of law, either in general or on 
particular cases.  Although they do have other Public 
Defenders stand in for them when they aren’t avail-
able, it is typically for an arraignment, a pre-
arranged plea or another minor proceeding which 
does not require the stand-in to make major decisions 
about the case.  However, the ability to have a substi-
tute is often a criterion which indicates independent 
contractors as discussed above. 

Although the footnote in State v. Connolly, 930 
So.2d 951, 2006-0540 (La. 6/2/06) states that Indigent 
Defender Boards are treated as the equivalent of 
private law firms, it set out no framework for future 
analysis for making such a determination aside  
from citing McNeal.  As the State asserts above, the 
criteria used in assessing the conflict in McNeal, is 
readily distinguishable from the circumstances in the 
Eighteenth Judicial District. 

V. Michael Garcia’s Sixth Amendment right 
to Counsel was satisfied 

As it was soundly decided by the Louisiana 
Supreme Court,  

There was no actual conflict in the attorney’s 
representation of defendant at trial because none 
of these attorney’s loyalties were divided.  None 
of his attorneys jointly represented other defend-
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ants to whom the attorneys owed duties of 
loyalty.  None of the defendant’s counsel was 
called upon to cross-examine any of his former or 
current clients in the State’s prosecution, man-
dating reversal.  Nor were any of defendant’s 
attorneys called upon to take some action, or 
prevented from taking some action, based on a 
loyalty to another.  Defendant was tried sepa-
rately from his co-defendants.  The surviving 
victim, James Nelson, and Danil Garcia all gave 
similar statements about the details of the 
crimes.  Although defendant initially denied 
knowledge and involvement, his custodial state-
ments eventually matched the others’ state-
ments.  The only detail in dispute was whether 
defendant or Nelson wielded the knife that killed 
Matt.  There is no doubt both were principals to 
the murder.  Therefore, the “issue of conflicting 
loyalties” did not actually arise. 

The Louisiana high court went on to state that “the 
record on remand shows when the potential for a con-
flict arose, the Eighteenth Judicial District Indigent 
Defenders had procedures in place to avoid such 
conflicts.”  The ultimate finding by the Louisiana 
Courts that because there was no actual conflict of 
interest, the defense of Michael Garcia comported 
with applicable law and the defendant received con-
stitutionally effective, conflict-free representation.  

Thus, this assignment of error should be found to 
lack merit. 
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CONCLUSION 

For the foregoing reasons, the petition for writ of 
certiorari on behalf of Michael Garcia should be 
denied. 
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