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INTEREST OF AMICI CURIAE1 

Hurricane Katrina will be remembered as an his-

toric national disaster that caused the deaths of 

1,833 people, caused billions of dollars of property 

damage and led to incalculable environmental and 

cultural damage.  It will also be remembered because 

much of the damage was attributable to the failure of 

navigation and flood control projects constructed and 

maintained by the United States Army Corps of En-

gineers. It is the destruction and disruption attribut-

able to the failures of that navigation system, specifi-

cally the Mississippi River-Gulf Outlet (MRGO) that 

are the subject of this action. 

 

The MRGO levee breaches exposed the flaws in the 

federal government’s approach to public risk assess-

ment, more particularly its disregard of overwhelm-

ing technical and scientific evidence that the eroding 

MRGO threatened the New Orleans region.   

 

Amici are professors of law, public interest and en-

vironmental organizations and leaders who have 

worked extensively in the area of water and envi-

ronmental law.   
                                                 

1 Pursuant to Supreme Court Rule 37.6, counsel for amici 

represent that they authored this brief in its entirety and that 

none of the parties or their counsel, nor any other person or en-

tity other than amici, their members, or their counsel, made a 

monetary contribution intended to fund the preparation or 

submission of this brief.  Pursuant to Supreme Court Rule 

37.2(a), counsel for amici also represents that all parties have 

consented to the filing of this brief.  Counsel for petitioners has 

filed a letter with the Clerk granting blanket consent to the fil-

ing of amicus briefs.  Letters reflecting the consent of respond-

ents United States of America and Norman and Monica Robin-

son have been lodged with the Clerk.  
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Amicus Christopher J. Dalbom is a licensed attor-

ney and senior research fellow at the Institute on 

Water Resources Law and Policy at Tulane Universi-

ty Law School. 

 

Amicus Marisa Escudero is a licensed attorney and 

Senior Research Fellow at Tulane University Insti-

tute on Water Resources Law and Policy. Ms. Es-

cudero’s work includes environmental law, policy, 

and regulation analysis with a focus on water rights, 

coastal wetland protection and restoration, sustaina-

ble fishing practices, solar energy programs, green-

house gas emissions and climate change transac-

tions.   

 

Amicus Gulf Restoration Network (GRN) is a non-

profit organization that provides technical support 

and mentoring to grassroots groups, to connect our 

members to developments on national and regional 

issues of importance to their work, and to provide co-

ordination, when needed, of member activities across 

the region with the mission of uniting and empower-

ing people to protect and restore the resources of the 

Gulf Region for future generations.  The GRN's staff 

also pursues campaigns on priority issues affecting 

the entire Gulf region, including water quality, wet-

lands, sustainable fisheries, smart energy, hurricane 

rebuilding, and species-at-risk.  The GRN partners 

with other organizations on common initiatives with-

in these arenas.  The GRN also engages individuals 

through information sharing, publications and an e-

mail action alert network.   

 

Amicus John Koeferl is a long-time community ac-

tivist in the Lower Ninth Ward of New Orleans.  He 
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has been a member, and now president, of Citizens 

Against Widening the Industrial Canal (CAWIC) for 

over twenty years, and has been actively engaged in 

community and waterways issues including opposi-

tion to the new lock project, closing of the MRGO and 

restoration of wetlands and of Bayou Bienvenue. He 

is active in the Water Protection Network, Louisiana 

Environmental Action Network (LEAN), Gulf Resto-

ration Network, and Sierra Club. He has served as 

president and as board chairman of the Holy Cross 

Neighborhood Association, and continues as a mem-

ber of its board. He is a member of the Lower Ninth 

Ward Stakeholders Coalition. 

 

Amicus Louisiana Bayoukeeper is a non-profit or-

ganization that engages and activates coastal com-

munities for the purpose of promoting sustainable 

management of Coastal Louisiana’s Bayou Country 

and its natural resources for the benefit of all citi-

zens. 

 

Amicus Louisiana Wildlife Federation (LWF) is 

Louisiana’s leading organization of sportsmen and 

conservationists.  It represents a broad constituency 

of hunters, fishers, campers, birders, boaters and 

other outdoor-oriented citizens.  LWF has a long his-

tory of defending habitat and winning advances for 

conservation and the environment. It is the chief ad-

vocate for fish, wildlife and outdoor recreation on the 

State Water Policy Advisory Task Force, a body es-

tablished by the Legislature to guide the develop-

ment of water management policy and planning for 

Louisiana.  LWF is represented on numerous panels, 

committees and task forces pertaining to natural re-

sources conservation and the quality of the environ-

ment. 
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Amicus National Wildlife Federation (“NWF”) is 

the nation's largest conservation advocacy organiza-

tion and education organization. Founded in 1936, 

NWF is a non-profit organization with its headquar-

ters in Reston, Virginia and affiliate organizations in 

48 states and territories, including Louisiana.  

NWF's mission is to inspire Americans to protect 

wildlife for our children's future. NWF and its ap-

proximately four million members and supporters, 

including tens of thousands in Louisiana are dedicat-

ed to protecting and restoring valuable aquatic re-

sources, like Louisiana’s coastal wetlands, and the 

vital benefits they provide to public safety and the 

wildlife that depend on them, and to ensuring that 

U.S. Army Corps of Engineers projects are planned, 

operated, and maintained in a manner that protects 

the public and that is environmentally and economi-

cally sound. 

 

Amicus Sandy Rosenthal is founder and executive 

director of Levees.org. The grassroots group is devot-

ed to educating America on the facts associated with 

the 2005 catastrophic flooding of the New Orleans 

region. This is accomplished with pressure for federal 

legislation to reform the Army Corps of Engineers, 

creating public service announcements, designing 

and hosting guided levee disaster tours, installing 

historic plaques at breach sites, writing to editors of 

news sources to correct mistakes in written media, 

utilizing all forms of social media and listing breach 

sites on the National Register of Historic Places. To-

day, the group has over 25,000 supporters nation-

wide and chapters in five states.   
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Amici have closely followed the evolving role of the 

federal government in water resource management 

and the relationship between the federal govern-

ment, the environment, and the communities that 

depend upon both.  Amici believe that scientifically 

informed decision-making and public accountability, 

including that provided by environmental law, are 

vital components federal water decisionmaking and 

the protection of our environmental, economic and 

cultural heritage. 

 

SUMMARY OF ARGUMENT 

 

 I. The Decision to Rely on Flawed Science is 

Not Protected by the Discretionary Function 

Exception.  

The Federal Tort Claims Act (FTCA) authorizes 

damage suits against the federal government for 

losses, injuries, or deaths arising out of the wrongful 

acts or omissions of government employees. 28 U.S.C 

§1346(b)(1).  This broad waiver of sovereign immuni-

ty reflects a recognition that notions of fair play and 

accountability should apply to the federal govern-

ment when its actions cause death, injury or loss.  

This waiver is tempered by a number of exceptions 

including the discretionary function exception (DFE) 

which maintains immunity against claims based on 

the exercise or performance (or the failure to exercise 

or perform) a duty or function that is, in the statute’s 

terms, “discretionary.”  28 U.S.C. § 2680(a).  As in-

terpreted, the DFE intends to prevent judicial sec-

ond-guessing of decisions that are based on social, 

economic and political considerations.  See, United 

States v. Varig Airlines, 467 U.S. 797, 814 (1984) and 

Berkovitz v. United States, 486 U.S. 531, 536 (1988). 
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In doing so, the FTCA strikes a balance between 

providing recourse to persons injured by the federal 

government and protecting the government from lia-

bility arising from actions that are in the nature of 

policy decisions. 

 

This case presents the question of whether the 

DFE extends to governmental decisions to ignore or 

dismiss well-established factual evidence in forming 

the basis for an administrative decision, even one 

that might otherwise be covered by the DFE.  As 

found at trial, the Corps’ failure to acknowledge 

known risks violated its duties under both tort and 

statutory law, leading to a catastrophe that was both 

predictable and, in fact, predicted.  

 

Specifically, the question is whether the Army 

Corps of Engineers had the discretion to ignore or 

discount well-established scientific evidence that 

pointed to the growing risk from hurricane storm 

surges posed by the widening and unarmored banks 

of the Mississippi River-Gulf Outlet (MRGO).  The all 

too predictable failure of those banks during Hurri-

cane Katrina was one of the main drivers of injury, 

loss, and death in the New Orleans area.  The Army 

Corps had been charged by Congress with the opera-

tion and maintenance of the MRGO and to do so on a 

basis that is well-informed, as required by laws such 

as the National Environmental Policy Act.   

 

Both the trial court opinion and that of the circuit 

court in the first instance concluded that the Corps 

had committed errors of technical and scientific 
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judgment that were not in the nature of policy deci-

sions protected by the DFE— even if the ultimate de-

cision to delay remediation of the problem might 

have otherwise been protected.  This reasoning was 

in line with the conclusions of the Eighth and Ninth 

Circuits. See, e.g., Appley Brothers v. United States, 7 

F.3d 720 (8th Cir. 1993) and In Re Glacier Bay, 71 

F.3d 1447 (9th Cir. 1995).  The circuit court’s substi-

tuted opinion confused this issue and creates a split 

among the circuits in how the DFE should be applied 

to matters of scientific judgment. 

 

II.  The Determination of Whether a Given De-

cision Involves the Application of Objective 

Scientific Standards Should be Made by the 

Trier of Fact. 

That the FTCA draws a line between recourse in 

tort and sovereign immunity is clear and a matter of 

law.  Berkovitz, 486 U.S. at 536 and Varig, 467 U.S. 

at 808.  Where that line is drawn in the case of the 

DFE is heavily dependent on the facts of each case, a 

task best handled by the trier of fact, in this case the 

district court.  486 U.S. at 545.  Where circuit courts 

have drawn those lines it has been cases of de novo 

review.   See, e.g., Appley Brothers and Glacier Bay. 

 

In the present case, the district court engaged in 

extensive fact findings that are not specifically con-

troverted by the circuit court and indeed were initial-

ly embraced by it.  The summary manner in which 

the circuit court ultimately mooted that fact finding 

undermines the integrity of the district court’s role 

and, if allowed to stand, would give circuit courts 

nearly unbridled latitude to recast the context of 

DFE cases to their liking. 
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III. This Case Presents Compelling Public In-

terests That Warrant the Grant of a Writ of 

Certiorari. 

The highly unusual manner in which the circuit 

court arrived at is final decision, the confusion it has 

created as to the bounds and nature of the DFE un-

der the FTCA, the public interest in sound science 

and public accountability in governmental conduct, 

and the particular and extreme consequences in this 

case, all militate in favor of granting this unit. 

 

ARGUMENT 

 

I. The Decision to Rely on Flawed Science is 

Not Protected by the Discretionary Function 

Exception.  

The Federal Tort Claims Act (FTCA) authorizes 

damage suits against the federal government for 

losses, injuries, or deaths arising out of the wrongful 

acts or omissions of government employees. 28 

U.S.C. §1346(b)(1).  By making the Federal govern-

ment susceptible to tort claims, the FTCA can “ex-

tend a remedy to those who had been without.” Feres 

v. United States, 340 U.S. 135, 140 (1950).  This 

broad waiver of sovereign immunity reflects a clear 

recognition that notions of fair play and accountabil-

ity should apply to the federal government when its 

actions cause death, injury or loss.  This waiver is 

tempered by a number of exceptions including the 

discretionary function exception (DFE) which main-

tains immunity against claims based the exercise or 

performance (or the failure to exercise or perform) a 

duty or function that is discretionary.  28 U.S.C. § 
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2680(a).  As interpreted by this court, the DFE is in-

tended to prevent judicial second-guessing of legisla-

tive and administrative decisions that are based on 

social, economic and political policy.  See, United 

States v. Varig Airlines, 467 U.S. 797, 814 (1984) and 

Berkovitz v. United States, 486 U.S. 531, 536 (1988). 

 

Specifically, the question presented is whether the 

Army Corps of Engineers had the discretion to rely 

on technical information that concluded that the 

MRGO would not enhance hurricane storm surge de-

spite new evidence that undermined the key factual 

assumptions on which that information depended.  It 

was because of its reliance on this invalid infor-

mation that the Army Corps failed to act to prevent 

the MRGO from taking life and property during Hur-

ricane Katrina.  The Army Corps is under a continu-

ing obligation both in the appropriations and envi-

ronmental impact review processes to inform itself, 

Congress, other public officials, and the public at 

large on significant new facts, enhanced risks, and 

potential impacts relating to its ongoing projects. 

 

It is well established that not all decisions by fed-

eral agencies are covered by the DFE.  It only applies 

to those involving (1) judgment or choice and (2) con-

siderations of social, economic or political policy.  See, 

e.g. Berkovitz, 486 U.S. at 536 and U.S. v. Gaubert, 

499 U.S. 315 (1991).  Even where a decision imple-

ments a mandated duty or where the nature of the 

decision involves social, economic or political policy 

the DFE does not apply.  Indian Towing Co. v. Unit-

ed States, 350 U.S. 61 (1955) (no DFE for a negligent-

ly maintained lighthouse).  The question here is 

whether the Corps’ decision to rely on faulty science 
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in assessing storm surge risk attributable to its rap-

idly deteriorating canal was a policy decision of the 

sort protected by the DFE. 

 

The trial court and the circuit court in its first, now 

vacated opinion concluded that the Corps had com-

mitted errors of scientific judgment that were not in 

the nature of policy decisions protected by the DFE–

even if the ultimate decision to delay armoring might 

have otherwise been protected.  This reasoning was 

in line with the conclusions of the Eighth and Ninth 

Circuits. See, e.g., Appley Brothers v. United States, 7 

F.3d 720 (8th Cir. 1993) and In Re Glacier Bay, 71 

F.3d 1447 (9th Cir. 1995).  The circuit court’s substi-

tuted opinion confuses this issue and creates a split 

among the circuits in how the DFE should be applied 

to matters of scientific judgment. 

 

II.  The Determination of Whether a Given De-

cision Involves the Application of Objective 

Scientific Standards Should be Made By the 

Trier of Fact. 

That the FTCA draws a line between recourse in 

tort and sovereign immunity is clear and a matter of 

law.  Berkovitz, 486 U.S. at 536 and Varig, 467 U.S. 

at 808.  Where that line is drawn in the case of the 

DFE is heavily dependent on the facts of each case, a 

task best handled by the trier of fact, in this case the 

district court.  See, Berkovitz, 486 U.S. at 545.  

Where circuit courts have drawn those lines it has 

been cases of de novo review.   See, Appley, 7 F.3d 

and Glacier Bay, 71 F.3d. 
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In the present case, the district court engaged in 

extensive fact findings that are not specifically con-

troverted by the circuit court and indeed were initial-

ly embraced by it. The circuit in its vacated opinion 

relied significantly and specifically on that factual 

conclusion. The circuit court went on to observe that 

“plaintiffs and amici point to ample record evidence 

that policy played no role in the government’s deci-

sion to delay armoring MRGO”. See, Robinson v. 

United States (In Re Katrina Breaches Litig.), 673 F. 

3d 381 at 394 (5th Cir. 2012). 

 

The cavalier manner in which the same court sub-

sequently mooted that fact finding undermines the 

integrity of the district court’s role and, if allowed to 

stand, would give circuit courts nearly unbridled lati-

tude to recast the context of DFE cases to their lik-

ing. The opinion is anomalous in its disregard for the 

district court’s fact findings—including its own stat-

ed agreement with them—and in its unsupported 

conclusion that “there is ample record evidence indi-

cating the public policy nature of the Corp’s various 

decisions”.  See, Robinson v. United States (In Re 

Katrina Breaches Litig.), 696 F.3d 436 at 451 (5th 

Cir. 2012). It cited no such record evidence, nor does 

any exist. 

 

III. This Case Presents Compelling Public In-

terests That Warrant the Grant of a Writ of 

Certiorari. 

Given the highly unusual manner in which the cir-

cuit court arrived at is final decision, the confusion it 

has created as to the bounds of the DFE under the 

FTCA, the deep public interest in sound science and 

public accountability in governmental conduct, and 
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the extreme consequences in this case, amici urge 

that the petition for a writ of certiorari be granted. 

 

CONCLUSION 

 The petition for a writ of certiorari should be 

granted. 
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