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INTEREST OF AMICUS CURIAE 

Amicus curiae National Organization of Veterans’ 
Advocates, Inc. (NOVA)1

INTRODUCTION 

 is a not for profit educational 
membership organization, incorporated in 1993 under 
26 U.S.C. § 501(c)(6) in the District of Columbia.  
NOVA is comprised of approximately 500 attorneys 
and agents who represent tens of thousands of our 
nation’s military veterans, their families, and their 
survivors.  NOVA members advise veterans and 
represent them at the Veterans Administration and 
in the courts.  The vast majority of veterans repre-
sented by NOVA members are disabled and prefe-
rence eligible.  The holding of the United States Court 
of Appeals for the Federal Circuit (“Federal Circuit”), 
if allowed to stand, will adversely affect the interests 
of many veterans represented by NOVA members.  

President Obama has reminded the citizens of this 
country that, “… we could not enjoy the blessings of 
our liberty without the extraordinary service of our 
Armed Forces.” Presidential Study Directive (PSD-9), 
President Barack Obama, Strengthening Our Military 
Families: Meeting America’s Commitment (January, 
2011).  One of the most serious problems faced by 
veterans today is the ability to find employment upon 
returning from military service. The largest employer 
in the United States is the federal government, 157 
Cong. Rec. S5947 (daily ed. Sept. 23, 2011 (statement 
                                            

1 Pursuant to Rule 37.6 of the Rules of this Court, counsel for 
amicus states that no counsel for a party authored this brief in 
whole or in part, and that no person other than amicus or his 
counsel made a monetary contribution to the preparation or 
submission of this brief.  Petitioner and Respondent have 
consented to the filing of this brief.  Copies of the letters of 
consent have been filed with the Clerk of the Court.  
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of Rep. Akaka), and it “is the nation’s leading em-
ployer of veterans.  Nearly a half million veterans are 
employed in federal agencies across the country and 
around the world.  Veterans comprise more than one 
out of every four federal workers.” U.S. Office of Pers. 
Mgmt., The Governmentwide Veterans’ Recruitment 
& Employment Strategic Plan for FY 2010-2012 2 
(2010) [hereinafter OPM Strategic Plan].  

Unemployment rates for Iraq and Afghanistan 
veterans are more than 38 percent higher than the 
national average for non-veterans.  U.S. Census 
Bureau, Veteran Status: 2011 American Community 
Survey 1-Year Estimates (2011), http://factfinder 
2census.gov/bkmk/table/1.0/en/ACS/11_1YR/S2101. 
Despite a wide range of private and public efforts, 
“younger veterans who served in the years following 
the Sept. 11 attacks are having a much harder  
time finding work.” Kevin Freking & Tim Talley, 
Younger Vets Still Struggle as Economy Improves, 
Army Times, Feb. 19, 2013, http://www.armytimes. 
com/news/2013/02/ap-younger-vets-still-struggle-as-
jobs-scene-improves-021913/. 

Moreover, almost half of all Iraq and Afghanistan 
veterans have returned home with a service-con-
nected disability. Marilynn Marchione, Almost Half 
of New Vets Seek Disability, Yahoo!  News, May 28, 
2012, http://news.yahoo.com/ap-impact-almost-half-
vets-seek-disability-160656481.html.   

Since December 2012, “the national unemployment 
rate remained unchanged at 7.9 percent.”  Rick Maze, 
Jobless Rate Rises for Post-9/11 Vets, Marine Corps 
Times, Feb. 1, 2013, http://www.marinecorpstimes. 
com/news/2013/02/military-veterans-unemployment-
report-january-020113.  However, [t]he unemploy-
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ment rate for Post-9/11 veterans climbed to 11.7 
percent, up from 9.9 percent in December,” id., and 
disabled veterans are even less likely to be employed 
than their non-disabled peers. U.S. Dept. of Labor, 
Bureau of Labor Statistics, Employment Situation of 
Veterans Summary, http://www.bls.gov/news.release/ 
vet.nr0.htm. Unfortunately, the high unemployment 
problem among veterans is only expected to get  
worse as an estimated 300,000 service members are 
expected to “separate and leave the military each 
year over the next five years.”  Econ. Opportunity 
Subcomm. Of the H. Comm. on Veteran Affairs, 
Review of Veterans Employment Challenges and 
Initiatives of the 112th Congress:  Witness Testimony 
of Mr. John K Moran, Deputy Assistant Secretary for 
Operations & Management, Veterans’ Employment 
and Training Service, U.S. Department of Labor, 
http://veterans.house.gov/witness-testimony/ mr-john-
k-moran-0 (Nov. 15, 2012). This equates to 
approximately 1.5 million individuals who will be 
looking for work. As this Court acknowledged shortly 
after World War II, “[i]t is absolutely impossible to 
take millions of our young men out of their normal 
pursuits for the purpose of fighting to preserve the 
Nation, and then expect them to resume their normal 
activities without having any special consideration 
shown them.” Mitchell v. Cohen, 333 U.S. 411, 418, 
n.12 (1948) (citing Letter from the President to Rep. 
Ramspeck, quoted in H.R. Rep. No. 78-1289, at 5 
(1944)).  

In 1944, the Veterans’ Preference Act, Pub. L. No. 
78-359, 58 Stat. 387, was signed into law and was 
designed to give veterans a favorable position in 
competing for federal employment.  Congress contin-
ued to build upon the reason and purpose of the 1944 
Act by enacting later statutes, including the Veterans 
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Employment Opportunities Act of 1998 (“VEOA”), 
Pub. L. No. 105-339, 115 Stat. 3182.   

Unfortunately, not all federal agencies voluntarily 
and willingly give veterans, including disabled veter-
ans, preferential treatment.  Therefore, Congress has 
mandated procedures to be followed to ensure that 
qualified disabled veterans will be hired whenever 
possible.  The result of the erroneous holding in Don-
aldson v. Dep’t of Homeland Security, 495 F. App’x. 
53 (Fed. Cir. 2012), on which a writ of certiorari to 
this Honorable Court is being sought, allows federal 
agencies to pass over preference eligible veterans and 
hire non-veterans whenever it desires, by simply can-
celing the vacancy and re-advertising, rather than 
following the law as mandated by Congress.     

SUMMARY OF THE ARGUMENT 

This case is about a disabled veteran who was 
denied employment by the Department of Homeland 
Security, an agency of the Federal government, in 
violation of his veterans’ preference rights under 5 
U.S.C. § 3318(b).  Petitioner is seeking a writ of certi-
orari requesting this Honorable Court to determine 
the lawfulness of the widespread practice by federal 
agencies of canceling job vacancies to avoid comply-
ing with veterans’ preference rights under 5 U.S.C.  
§ 3318(b).     

Contrary to the holding of the Federal Circuit, 
federal agencies should not be permitted to cancel a 
job vacancy in order to pass over a preference eligible 
veteran and hire someone else. By sanctioning a 
practice that circumvents the law enacted to preserve 
veterans’ preference rights, the Federal Circuit 
allows federal agencies to betray our nation’s com-



5 
mitment to assist our veterans by providing them 
with preferential employment opportunities.   

The Petition in this case presents an important 
issue which is ripe for decision by this Court.  Unless 
this Court acts on the Petition, federal agencies will 
continue to act contrary to law and the intent of 
Congress.  

ARGUMENT 

I. THE FEDERAL CIRCUIT’S INTERPRE-
TATION OF 5 U.S.C. § 3318 IS ERRO-
NEOUS AND CONTRARY TO LAW AND 
TO THE INTENT OF CONGRESS. 

A. The Federal Circuit Incorrectly Inter-
preted The Term “Preference” And The 
Employment Rights Of A Preference 
Eligible Veteran.    

1. A Preference Eligible Veteran Is 
Entitled to Favorable Treatment  
as Compared to Other Qualified 
Candidates. 

A preference eligible veteran is defined in 5 U.S.C. 
§ 2108.  It is undisputed that Petitioner was a prefer-
ence eligible veteran.   

The Federal Circuit incorrectly equates “prefer-
ence” only with the “opportunity to compete.”  See 
Abell v. Dep’t of the Navy, 343 F.3d 1378, 1378 (Fed. 
Cir. 2003). However, for more than 150 years, Con-
gress has made it clear that preference eligible veter-
ans should be given a special advantage over other 
qualified candidates.  More than 50 years ago, this 
Court agreed that Congress had created “special 
preference and protection” for veterans that went 
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beyond a mere opportunity to compete.  Mitchell, 333 
U.S. at 419.  The opportunity to compete is available 
to any qualified candidate in the open competitive 
examination process; therefore, the Federal Circuit’s 
interpretation and use of the term “preference” 
renders it meaningless.   

The intent of Congress in enacting the VEOA was 
that preference eligible veterans be given a special 
advantage (“preference”) to obtain federal employ-
ment when they are qualified and ranked at least 
equal to other non-veteran competitors.  This intent 
dates back to the codification of the Veterans’ Prefer-
ence Act of 1944, Pub. L. No. 78-359, 58 Stat. 387. As 
stated by President Ronald Reagan in his Presiden-
tial Proclamation of July 9, 1984, “[i]n recognition of 
the economic disadvantage suffered by this service, 
these Acts seek to give these veterans a favorable po-
sition in competing for Federal employment.”  49 Fed. 
Reg. 27,919 (July 9, 1984) (emphasis added).  By its 
definition, “preference” requires favorable treatment, 
not merely the right to compete.  Cf. Pet. for Writ of 
Cert. 5a.   

2. Federal Agencies Are Not Required 
to Hire the Most Highly Ranked 
Preference Eligible Veteran; 
However, the Mandated Procedure 
for Passing Over Such a Veteran Is 
Circumvented by the Merit System 
Protection Board’s (“MSPB”) Deci-
sion and the Federal Circuit’s Hold-
ing in this Case.   

Although preference eligible veterans must be 
given favorable treatment relative to other qualified 
candidates, it is not the Petitioner’s position that a 
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preference eligible veteran has a “right to win the 
competition.”  See Pet. For Writ of Cert. 5a.  How-
ever, the preference eligible veteran has more than a 
right to be merely “considered” and rejected.  The 
preference eligible veteran has a right to be hired 
over a non-preference eligible veteran unless there is 
a legitimate reason why the preference eligible 
veteran is not the best choice.  This does not ensure 
that the preference eligible veteran will be hired, or 
provide the veteran with a right to be hired; however, 
a preference provides more than a right to compete, 
or a right to be considered, for a position.  Congress 
enacted Section 3318(b) as protection for a preference 
eligible veteran to ensure that he or she would not be 
passed over unless there was a legitimate reason for 
doing so. See 5 U.S.C. § 3318(b).  In the event a pref-
erence eligible veteran is not selected, the agency 
must submit a request to the Office of Personnel 
Management (OPM) that articulates the reasons why 
another candidate should be hired.  The preference 
eligible veteran then is offered an opportunity to 
respond. Congress specifically mandated that it be 
the OPM that would make the final decision as to 
whether the reasons for passing over the preference 
eligible veteran were adequate.     

The Federal Circuit’s holding in this case allows 
federal agencies to accomplish a result directly 
contrary to Congress’s mandate iterated in 5 U.S.C.  
§ 3318(b).  Rather than follow the Congressionally 
mandated procedure, an agency can simply cancel the 
vacancy.  The Federal Circuit acknowledged that, 
“there can be no question that the agency avoided 
hiring Donaldson on purpose by withdrawing the job 
vacancy….”  Pet. for Writ of Cert.  10a.  Nevertheless, 
the lower court held that the agency was not required 
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to hire the preference eligible if, “it does not believe 
that the candidate is qualified or possesses the 
necessary experience.” Id. (quoting Abell, 343 F.3d at 
1384).  Petitioner agrees that the agency did not have 
to hire him and could hire a non-preference eligible 
veteran; however, the agency did have to follow the 
law.  In doing so, the agency had to explain to the 
OPM why it did not want to hire the preference eligi-
ble veteran, provide the veteran with an opportunity 
to respond, and abide by the decision of the OPM.  If 
there was a “good faith” reason not to hire the prefer-
ence eligible veteran, there should have been no 
problem with the OPM agreeing with the agency.   

The Federal Circuit, however, without explanation, 
determined that it was unnecessary for the agency to 
comply with 5 U.S.C. § 3318(b)(1), or seek OPM 
approval, so long as it determined that the Petitioner 
lacked the necessary experience.  Pet. for Writ of 
Cert. 10a.  The Federal Circuit then sanctioned  
the means for an agency to avoid complying with  
§ 3318(b)(1)–simply cancel the vacancy.  Pet. for Writ 
of Cert. 10a.  In doing so, the Court incorrectly 
affirmed the MSPB’s decision which circumvented 
procedures required by law.   

B. The Federal Circuit Erred When It 
Held That The MSPB’s Decision 
Followed Procedures Required By 
Law, Rule Or Regulation. 

1. The Precedent Relied upon, Abell v. 
Dept. of the Navy, Was Wrongly 
Decided for the Same Reasons that 
this Case Was Wrongly Decided. 

The Federal Circuit stated, in its decision, that the 
Petitioner’s “VEOA challenge” was precluded by its 
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prior decision in Abell.  In Abell, the Federal Circuit 
held that the Navy was not required to follow the 
procedures mandated in 5 U.S.C. § 3318(b) if it 
instead decided to cancel the vacancy announcement 
in order to avoid hiring the preference eligible 
veteran.  343 F. 3d at 1384.  Similar to its erroneous 
interpretation in this case, the Federal Circuit, in 
Abell, stated that Mr. Abell had the “right to apply” 
for the vacant positions, but that “the VEOA did not 
ensure that his application would be successful.” Id. 
at 1383.  The Federal Circuit erroneously stated  
that the VEOA provides, “only an opportunity to 
compete with the other candidates on the certificate 
of eligibles.”  Id. at 1384 (emphasis added).  The 
Court relied upon a decision by the MSPB, containing 
the same language.  Scharein v. Dep’t of the Army, 91 
M.S.P.B. 329, 334 (2002). 

In its decision, which reversed the more correct 
decision of the administrative judge, the MSPB in 
Scharein held that neither 5 U.S.C § 3318(b) nor the 
OPM’s regulations required the agency to fill the 
vacancy.  91 M.S.P.B. at 334.  However, while there 
is no law requiring that a vacancy be filled, there is a 
law, 5 U.S.C. § 3318(b), that requires OPM approval 
and notice to the veteran if a preference eligible 
veteran is passed over.  In Scharein, after receiving a 
denial from the OPM to pass over the preference eli-
gible veteran, the agency canceled the vacancy 
announcement, and reassigned and changed the posi-
tion, ostensibly because a decision was made to fill 
the position with a military officer, rather than a 
civilian employee.  Id. at 333.   

The Board in Scharein, and the Court in Abell, 
appear to have relied on the Federal Circuit’s deci-
sion in Brown v. Dep’t of Veterans Affairs, 247 F.3d 
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1222, 1224 (Fed. Cir. 2001) (citing Crowley v. United 
States, 527 F.2d 1176, 1182 (Ct. Cl. 1975)), to support 
their respective positions that the VEOA requires 
only an opportunity to apply or compete for a 
vacancy, and nothing more.  Abell, 343 F.3d at  
1383; Scharein, 91 M.S.P.B. at 334.  Such reliance is 
completely misplaced, as neither the decisions nor 
language used in Brown and Crowley v. United 
States, 527 F.2d 1176 (Ct. Cl. 1975), support that the 
VEOA requires only an opportunity to compete.  
Similarly, the decisions in Brown and Crowley do not 
support the reasoning in Scharein, Abell, or the case 
on which Petitioner is seeking review before this 
Court.  Petitioner does not dispute that, “veterans are 
not accorded limitless rights and benefits[]”  Brown, 
247 F.3d at 1224 (citing Crowley, 527 F.2d at 1182); 
however, that statement cannot be translated to 
mean that preference eligible veterans are accorded 
nothing more than a “right to compete.” Moreover, 
the Courts in Crowley and Brown addressed statutes 
and issues completely different from those in this 
case or in Abell, when they declined to hold in favor 
of the respective veterans regarding their veterans’ 
preference rights. 

As in Abell, the Federal Circuit failed to acknowl-
edge that a preference eligible veteran has more than 
a “right to apply.”  While the VEOA does not ensure 
that a preference eligible veteran’s application will be 
successful, it does provide special consideration of 
that veteran, which includes an articulation of the 
reason(s) the agency will not hire the veteran, as well 
as a determination by OPM as to whether the agency 
can pass over the preference eligible veteran and hire 
someone else.  5 U.S.C. § 3318(b). In addition, the 
veteran must be afforded the opportunity to respond 
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to OPM’s determination.  Id.  The failure of the 
Federal Circuit to recognize that a veteran is afforded 
more than a “right to apply” contravenes 
Congressional intent to provide veterans special 
consideration.  This error will go uncorrected unless 
this Court acts on the Petitioner’s request for a writ 
of certiorari.  

2. This Case Is Distinguishable from 
Abell Because the Cancelation and 
Reposting of the Vacancy in this 
Case Resulted in the Hiring of a 
Non-Preference Eligible Veteran. 

Even if the Federal Circuit believed that Abell was 
correctly decided, the lower decision in this case is 
even more clearly contrary to law because the out-
come that 5 U.S.C. § 3318(b) was intended to prevent 
occurred with the cancelation of the vacancy.  
Although Petitioner was ranked number one on the 
certificate of eligibles, the Department of Homeland 
Security did not select him for the position and 
sought to hire a non-veteran applicant.  Pet. for Writ 
of Cert. 3a.  The agency’s Human Resources (“HR”) 
Department rejected the request.  Pet. for Writ of 
Cert. 3a.  However, rather than directing the agency 
to seek OPM approval to pass over the veteran if it 
had a legitimate reason for not wanting to hire him, 
the HR Department suggested that the agency cancel 
the vacancy announcement and re-advertise the posi-
tion.  Pet. for Writ of Cert. 3a.  The agency did so and 
selected a non-veteran to fill the vacancy for which 
Petitioner had applied.  Pet. for Writ of Cert. 3a.  
These undisputed facts clearly and unequivocally 
represent that the only reason the agency canceled 
the vacancy was so that it could hire someone other 
than the preference eligible veteran, in clear contra-
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vention of 5 U.S.C. § 3318(b).  The Court acknowl-
edged this.  Pet. for Writ of Cert. 3a. 

The relevant facts in Abell are somewhat distin-
guishable.  The Navy had announced three vacancies 
for the position of GS-13 engineer, for which Mr. 
Abell applied.  Abell, 343 F.3d at 1380.  The hiring 
agency wanted to pass over Mr. Abell and hire 
another candidate; therefore, as it should have done, 
the agency prepared a request to submit to the OPM 
to pass over Mr. Abell. Id.  Presumably, the agency 
did not have a good reason to pass over Mr. Abell be-
cause the agency’s Management Analyst advised that 
obtaining OPM approval for pass over “would ‘NOT 
BE AN EASY TASK SINCE THE RANKING WAS 
DONE BY A NAVSEA SUBJECT MATTER EXPERT 
and since it is now A PROHIBITED PERSONNEL 
PRACTICE TO TAKE ANY ACTION THAT WOULD 
VIOLATE VETERANS PREFERENCE.’”.  Id. at 1381 
(emphasis in original).  Therefore, upon the advice of 
the Management Analyst, the Navy properly filled 
two of the three vacancies and, rather than hire Mr. 
Abell, canceled the third vacancy announcement.  Id.   

As was the case with Petitioner, Mr. Abell was not 
hired, but the distinction is that Mr. Abell was not 
passed over “in order to select an individual who  
is not a preference eligible.” 5 U.S.C. § 3318(b)(1).  
Instead, in Abell, the determination apparently was 
made that it would be preferable not to fill the posi-
tion than to hire Mr. Abell.  Similarly, in Scharein, 
the Army did not pass over Mr. Scharein and select 
another candidate after canceling the vacancy; 
rather, the agency restructured the positions, hiring 
a military officer and a contract employee.  Scharein, 
91 M.S.P.B. at 333.   
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In holding that it was “bound by precedent to con-

clude that the agency did not violate Donaldson’s 
VEOA rights”, the lower court did not find any 
distinction between Abell and the case at bar, finding 
that, “the consequences of the re-advertisement and 
job award … are not before us.”  Pet. for Writ of Cert. 
10a.  The lower court could not, and should not, have 
segregated the purpose and effect of the cancelation 
of the vacancy, i.e., the act of passing over the prefer-
ence eligible, from the canceling of the vacancy.   
In this case, unlike in Abell and Scharein, the 
cancelation of the vacancy directly resulted in 
“pass[ing] over a preference eligible on a certificate in 
order to select an individual who is not a preference 
eligible….” 5 U.S.C. § 3318(b)(1).  Therefore, the 
agency was required to comply with the provisions of 
§ 3318(b)(1).   

The court in Abell acknowledged that it had not 
decided “whether there could ever be a VEOA claim 
based upon the cancellation of a vacancy announce-
ment.”  Abell, 343 F.3d at 339.  Moreover, that  
court held that an agency cannot cancel a vacancy 
announcement for a reason “that is contrary to law.”  
Id.   

In this case, the agency’s cancelation of the vacancy 
was a direct and intentional act to avoid compliance 
with a law passed by Congress, 5 U.S.C. § 3318(b)(1).  
Therefore, because the agency’s act was contrary to 
law, the lower court should have reversed the MSPB 
and ordered the agency to comply with the law.  The 
Federal Circuit’s holding sends a message to federal 
agencies that they now can simply cancel a vacancy, 
re-advertise and pass over a preference eligible 
veteran without following the law passed by Con-
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gress.  Therefore, this Court must intervene to 
uphold § 3318(b)(1).      

3. The Practice of Allowing a Prefer-
ence Eligible Veteran to Be Passed 
Over by Cancelation of a Vacancy 
Announcement, Rather than 
Requiring Compliance with 5 U.S.C. 
§ 3318(b)(1), Is Contrary to the 
Intent of Congress Because It Des-
troys Consistency and Encourages 
Bias.   

At an April 1996 Congressional Hearing on veter-
ans’ preference, the problem of agencies making 
potentially biased decisions, so as not to implement 
veterans’ preferences as intended, was recognized 
and discussed, leading to the passage of the VEOA. It 
was observed that “there doesn’t appear to be real 
teeth in the law when you have a federal manager 
who has a bias and says, ‘I’ve got two people here of 
equal caliber, yet I’m supposed to give my preference 
to the veteran, but I really don’t want to.’ And the 
manager finds the excuse, shoves them aside, hires 
this one.” Veterans’ Preference:  Hearing Before the 
Subcomm. on Civil Service of the H. Comm. on Gov’t 
Reform and Oversight, 104th Cong. 20 (1996) [here-
inafter 1996 Veterans Preference Hearing] (state-
ment of Hon. Jon D. Fox, Rep. Penn.).  It seems that 
within federal agencies are “sanctimonious individu-
als [who] take pride in circumventing veterans’ pref-
erence and have their own incestuous hiring schemes 
of ‘you hire my guy, I’ll hire yours,’ dealing with close 
and extended family, political cronies and buddies.” 
Id. at 95.  



15 
In addition to the possible bias on the part of the 

hiring agency, concerns about consistency were 
raised. Robert Drach, National Employment Director 
for Disabled American Veterans, stated, “[i]f you 
allow every agency … to have their own personnel 
system, with their own system of applying veterans’ 
preference without any central accountability or cen-
tral redress system, you might as well forget about 
veterans’ preference.”  Id. at 170-71.  These concerns 
are particularly relevant in regarding disabled veter-
ans, like the Petitioner in this case, who depend upon 
veterans’ preference to obtain employment.  A statis-
tical profile of veterans in the federal government, 
compiled by the OPM in 1994, uncovered that 100 
percent of disabled veterans with a 30 percent or 
greater disability rating, were appointed to their 
positions because of veterans’ preference. Id. at 36. 
Thus, for disabled veterans like Petitioner, prefer-
ence “… can mean the difference between winning or 
losing civil service employment, with its attendant 
job security, decent pay, and good benefits.”  Attorney 
Gen. of New York v. Soto-Lopez, 476 U.S. 898, 907 
(1986).   

Congress has created detailed procedures for hiring 
agencies to utilize when seeking to pass over a pref-
erence eligible veteran and placed the ultimate deci-
sion-making into the hands of an independent adju-
dicator, the OPM, thereby assuring consistency. The 
OPM oversees and administers entitlement to veter-
ans’ preference and other employment requirements 
governed in Titles 5 and 38 of the U.S. Code.   
U.S. Office of Personnel Management, Vet Guide, 
https://www.opm.gov/policy-data-oversight/veterans-
services/vet-guide/ (last visited Mar. 24, 2013).  Con-
gress has conferred “upon OPM the authority to rule 
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on any objection or pass over request filed by a 
Federal agency seeking to fill vacancies for such posi-
tion.”  OPM Recruitment and Selection Through 
Competitive Examination, 74 Fed. Reg. 30,459 (June 
26, 2009) (to be codified at 5 C.F.R. pt. 332).  As 
noted, agencies seeking to pass over a preference 
eligible veteran must send a request to the OPM with 
a statement of the reasons for the request. See 5 
U.S.C. § 3318(b). Thereafter, OPM must “determine 
the sufficiency or insufficiency of the reasons submit-
ted,” and the agency “shall comply with [OPM’s] 
findings.”  Id.   

In recent years, OPM has delegated authority to 
federal agencies to examine its own candidates and 
handle most requests to pass over preference eligible 
veterans internally within its own departments.  
OPM Recruitment and Selection Through Competitive 
Examination, 74 Fed. Reg. at 30,459.  Agencies  
with such delegated authority must still comply with 
OPM’s Delegated Examining Operations Handbook:  
A Guide for Federal Agency Examining Offices, http:// 
www.opm.gov/policy-data-oversight/hiring-authorities/ 
competitive-hiring/deo_handbook.pdf (2007). See 5 
C.F.R. § 332.406(f). However, pursuant to 5 U.S.C.  
§ 3318(b)(4), OPM has retained exclusive authority 
over requests to pass over a preference eligible 
veteran, like Petitioner, who is at least 30 percent 
disabled, and is prohibited by law from delegating 
this function to any agency. 2

                                            
2 OPM has also retained “… exclusive authority to [ ] make 

medical qualification determinations pertaining to preference 
eligible.”  OPM Recruitment and Selection Through Competitive 
Examination, 74 Fed. Reg. at 30,459.   

  In enacting this 
detailed legislation, Congress allowed federal agen-
cies the right to object to any candidate for employ-
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ment whose name appears on a certificate, but 
created important safeguards to provide consistency, 
and ensure that preference eligible veterans were not 
passed over improperly or without sufficient reasons.  
This also affords veterans the comfort of knowing 
that the OPM, as an independent decision maker, 
will not succumb to bias that may otherwise exist 
within an agency thereby assuring that consistent 
procedures are followed among all federal agencies. 
See 5 U.S.C. § 3318(b).   

If agencies are allowed to circumvent the law by 
canceling a vacancy, rather than seeking OPM 
approval to pass over a preference eligible disabled 
veteran when required to do so, then OPM does not 
“… have the supervisory ability to make sure that 
things are happening the right way.”  Veterans’ Pref-
erence:  Hearing Before the Subcomm. on Econ. 
Opportunity of the H. Comm. on Veterans’ Affairs, 
110th Cong. 25 (2007) [hereinafter 2007 Veterans 
Preference Hearing].  Thus, the Federal Circuit’s 
decision that agencies may cancel vacancies to pass 
over preference eligible veterans, rather than seeking 
OPM approval, frustrates Congress’s intent to ensure 
that the federal hiring process minimizes bias and is 
consistent across agencies, with particular attention 
to disabled veterans, such as Petitioner, who most 
need such protections. 
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II. THE DECISION OF THE FEDERAL CIR-

CUIT IS CONTRARY TO CONGRESS’ 
LONGSTANDING COMMITMENT TO 
VETERANS’ PREFERENTIAL ACCESS 
TO FEDERAL EMPLOYMENT.  

A. The United States Has An Historical 
Commitment Of Providing Veterans 
With Preferential Access To Federal 
Employment. 

This Court has acknowledged that “[c]ompensating 
veterans for their past sacrifices by providing them 
with advantages over non-veteran citizens is a long-
standing policy of our Federal and State Govern-
ments.” Soto-Lopez, 476 U.S. at 909.  The history of 
the government’s commitment to the employment of 
veterans “dates back to at least post-Revolutionary 
War era when land grants were given in return for 
military service.  Land gave you a job- you were a 
farmer.”  2007 Veterans’ Preference Hearing, supra, at 
11 (statement of Rep. Steve Buyer).  In recognition of 
the great sacrifices made by members of the  
armed forces, “Congress has enacted a number of 
laws specifically designed to protect the civil rights  
of servicemembers, both while they are on active  
duty and after they return to civilian life.” U.S.  
Dept. of Justice Civil Rights Div., Protecting the 
Rights of Servicemembers 2, http://www.justice.gov/ 
crt/publications/servicemembers_booklet.pdf.  

Since the Civil War era, veterans applying for 
federal jobs have been afforded preference by the 
federal government. See Pers. Adm’r of Mass. v. 
Feeney, 442 U.S. 256, 261, n.6 (1979).  Congress later 
enacted the Selective Training and Service Act of 
1940 with hopes “… that the Federal Government 
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[w]ould set an example to private industry by 
providing jobs for all returning veteran employees.” 
Hilton v. Sullivan, 334 U.S. 323, 329 (1948) (citing 
Selective Compulsory Military Training and Service:  
Hearings Before H. Comm. on Military Affairs on 
H.R. 10132, 76th Cong., 3d Sess. 80-82, 118, 235; 86 
Cong. Rec. 11,697 (1940)).  

In 1944, President Franklin D. Roosevelt signed 
into law the Veterans’ Preference Act, which was the 
first Act adopted by Congress that took a comprehen-
sive approach to assuring that veterans would be 
provided preferential treatment in employment  
with federal agencies.  This Act was intended to 
strengthen and broaden the veterans’ preference 
policies. Hilton v. Sullivan, 334 U.S. at 327.  

Notwithstanding the historical commitment to 
veterans’ preference, there was, and continues to be, 
a chronic problem of federal agencies attempting to 
find ways to  circumvent the laws and procedures 
designed to give veterans a competitive edge in the 
hiring process.  See, e.g., 157 Cong. Rec. S5947 (daily 
ed. Sept. 23, 2011).   

B. The 1998 VEOA Was Adopted To 
Solidify And Strengthen The  
Laws Which Applied To Veterans’ 
Preference Rights.   

Confronted with numerous complaints that 
employment preferences afforded to veterans by law 
were not being properly applied by federal agencies, 
Congress recognized the need to strengthen veterans’ 
preference rights under the law. See 2007 Veterans' 
Preference Hearing, supra, at 1.  At the April 1996 
Congressional hearing that culminated in the enact-
ment of VEOA in 1998 (Pub. L. 105-339, 112 Stat. 
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3182), there was testimony that “veterans’ preference 
is often ignored or too easily evaded and redress for 
veterans who are wronged is often inadequate.”  Id. 
at 1.     

1. The VEOA Was Enacted in Response 
to Criticism that Federal Agencies 
Were Avoiding Hiring Preference 
Eligible Veterans by Canceling 
Vacancies; the Federal Circuit Is 
Allowing this Practice to Continue, 
Despite the Intent of Congress.  

Walter T. Charlton, attorney for a class of 
approximately 300 disabled veterans who have 
worked or presently work at the U.S. General 
Accounting Office, testified at the Congressional 
Hearing on veterans’ preference, stressing to Con-
gress the dire need to improve “the deplorable situa-
tion in the civil service pertaining to treatment of 
disabled veterans.”  1996 Veterans Preference Hear-
ing, supra, at 235.  Mr. Charlton testified that the 
“[e]vidence at hand demonstrates that government 
agencies are ignoring the will of Congress as to 
veterans’ preference.” Id.  He described the frequent 
improper practice of “[w]ithdrawing a promotion or 
hiring announcement once it became known that a 
[disabled veteran] was among the ‘best qualified’ 
candidates.”  Id. at 237.   

The ploy of federal agencies returning certificates 
unused to circumvent veterans’ preference was ini-
tially discussed in the 1970s during the Civil Service 
Reform Act debate. See 1996 Veterans Preference 
Hearing, supra, at 173. Subsequently, a U.S. Gov-
ernment Accountability Office (GAO) report revealed 
a significant difference in position cancelations when 
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a veteran was at the top of the selection list.  U.S. 
General Accounting Office, Federal Hiring: Does 
Veterans Preference Need Updating? (1992).  See also 
1996 Veterans Preference Hearing, supra, at 245-46.  
Without shame, “[f]ederal agencies admit [to] cheat-
ing on veterans’ preference to hire non-veteran men 
and women.”  Id. at 241.   

In an attempt to remedy the efforts of federal agen-
cies to avoid hiring preference eligible veterans, Con-
gress mandated that federal agencies “shall select for 
appointment to each vacancy from the highest three 
eligibles available.”  1996 Veterans Preference Hear-
ing, supra, at 173 (emphasis in original); see also 5 
U.S.C. § 3318(a).  Thus, Congress has been clear that 
its intent was to prohibit the deliberate cancelation of 
vacancies and circumvention of preference laws by 
federal agencies by mandating that the agencies 
select an eligible from the certificate and fill the 
vacancy.  

However, by its decisions in Donaldson and Abell, 
the lower court has restored agencies with the 
authority Congress had intended to expressly limit, 
and has frustrated the underlying intent of 5 U.S.C.  
§ 3318.  In essence, the Federal Circuit has gutted 
the laws passed by Congress.  

2. The VEOA Was Intended to Provide 
Preference Eligible Veterans with  
a Method of Redress when their 
Preference Rights Have Been 
Violated.  

The premise of the 1944 Act was simple, “[w]hen 
veterans returned to civilian life after serving in 
combat they were given a preference if all other 
factors are equal when they seek to work for the 
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federal government.” The Veterans’ Employment 
Opportunities Act:  Hearing Before S. Comm. on Vet-
erans’ Affairs, U.S. Senate, on S. 1021, 105th Cong. 4 
(1998). However, veterans are significantly less likely 
than other applicants to be hired for federal jobs.  Id. 
A 1992 study by the GAO found that 71 percent of 
certificates with preference eligibles listed first were 
returned unused, id. at 10, which “would seem to 
verify or to vindicate… that, in fact, there is a bias 
against veterans.”  Id. at 15.   

In efforts to eliminate bias that exists within the 
hiring process of the federal government, Congress 
enacted the VEOA “to provide preference eligible 
veterans with a method of redress where their veter-
ans’ preference rights have been violated in hiring 
decisions made by the federal government.” 
Kirkendall v. Dep’t of the Army, 479 F.3d 830, 837 
(Fed. Cir. 2007) (cited in Conyers v. Rossides, 558 
F.3d 137, 148 (2d Cir. 2009)). With that goal in mind, 
Congress conferred the MSPB with “… the power to 
decide cases brought by preference eligibles and cer-
tain other veterans who allege a violation of their 
employment rights.”  2007 Veterans Preference Hear-
ing, supra (statement of Hon. Neil A.G. McPhie, then 
Chairman of the M.S.P.B.).  Chairman McPhie testi-
fied before Congress one of “[t]he most common 
claims that the Board sees in VEOA cases … [is the] 
improper[] cancel[ation of] a vacancy announcement.”  
2007 Veterans Preference Hearing, supra, at 91.  
Nonetheless, the MSPB has very rarely granted relief 
to a veteran alleging violations of his preference 
rights under the VEOA. Thus, despite Congress’s 
intent, veterans still lack an effective method of 
redress when their preference rights have been vio-
lated. 
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C. Maximization Of Employment Oppor-

tunities For Veterans Is An Important 
Federal Policy Which Prompted The 
Enactment Of Veterans’ Preference 
Laws, Including The VEOA, And Which 
The Lower Court Has Ignored.  

It is critical to our jurisprudence that federal stat-
utes are properly interpreted consistent with the 
longstanding intent of Congress.  In this case, the 
important federal policy at issue is the commitment 
to maximizing employment opportunities for veter-
ans. This Court has acknowledged the importance of 
veterans’ preference when it stated, “[w]hile the 
benefit [of veterans’ preference] may not rise to the 
same level of importance as the necessities of life and 
the right to vote, it is unquestionably substantial.” 
Soto-Lopez, 476 U.S. at 907.   

The Federal Circuit’s erroneous decision below 
eliminates a critical safeguard for veterans’ prefer-
ences, circumventing the intent of Congress and the 
longstanding policy to maximize federal employment 
opportunities for veterans.  The lower court’s decision 
supports an injustice to the men and women “who 
have been obliged to drop their own affairs to take up 
the burdens of the nation.”  Boone v. Lightner, 319 
U.S. 561, 575 (1943).   

Additionally, as Petitioner states, “the promise of 
veterans’ preference and other assistance in obtain-
ing post-service employment has long been an 
important tool for military recruiting.”  Pet. for Writ 
of Cert. 28.  Consequently, the precedent established 
by the Federal Circuit jeopardizes the ability of the 
military to continue recruiting and retaining highly 
qualified men and women to serve in the armed 
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forces by frustrating Congress’ longstanding commit-
ment to ensure that veterans are granted preference 
in employment.  Enforcement of veterans’ preference 
laws, as drafted and enacted by Congress, provides 
an incentive for men and women to join the military, 
particularly in uncertain economic times.  It is 
important for those men and women to know that 
they will be treated preferentially, not simply given 
the “opportunity to compete,” when they return from 
their military service and apply for jobs with federal 
agencies.   

CONCLUSION AND RELIEF REQUESTED 

This case affords this Honorable Court the oppor-
tunity to examine and determine the lawfulness  
of a widespread practice that has profound and 
detrimental consequences for veterans and their 
families, as well as for the military. The Federal 
Circuit’s decisions have raised issues of significant 
importance regarding the administration of veterans’ 
preference laws.  Consequently, amicus requests this 
Honorable Court to grant Petitioner’s request and 
reverse the Federal Circuit’s precedent so the persis-
tent evasion of veterans’ preference rights will finally 
come to an end. 

For the foregoing reasons, it is respectfully submit-
ted that the Petition for a Writ of Certiorari to review 
the judgment of the Court of Appeals for the Federal 
Circuit should be granted in the interests of the 
amicus curiae and the veterans it represents.  
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