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QUESTIONS PRESENTED
18 U.S.C. § 2259 requires the district court to order a defendant convicted of
sexual exploitation of a minor to pay restitution to the victim. Nine circuits agree
that restitution under § 2259 is limited to harm proximately caused by the defendant's
offense, but disagree as to whether proximate causation can be shown for the crimes
of receipt or possession of child pornography where the defendant has had no contact
with the child. The Fifth Circuit stands alone in holding that proximate causation is
not necessary and that a defendant convicted of such a crime is automatically liable
for all losses suffered by the victim without limitation to the losses that the defendant
personally caused. The questions presented are:
(1) must the victim's losses be proximately caused by the defendant's offense
conduct to qualify for restitution under § 22597
(2) is restitution under § 2259 limited to those losses caused by the conduct
underlying the offense of conviction, as required by Hughey v. United States, 495
U.S. 411 (1990)7
(3) does the conduct underlying the petitioner's offense of conviction possessing at least one of the victim's images by downloading it from the Internet

11

onto his computer without the victim's knowledge - satisfy the causal connection
required for the imposition of $529,611 in restitution?
and
(4) does 18 U.S.C. § 3664(h) authorize the imposition of joint and several
liability for restitution on unrelated defendants in different cases in different judicial
districts, and can the mechanism of joint and several liability be used to avoid
determining the specific loss caused by the specific possessor of child pornography?
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PARTIES TO THE PROCEEDING

The decision sought to be reviewed encompasses two appeals decided in one
opinion, although not consolidated. Michael Wright and the Government were the
sole parties in petitioner Wright's appeal, 5th Cir. No. 09-31215.

Doyle Paroline,

Amy Unlmown and the Government were parties to the other appeal, 5th Cir. No. 0941238 consolidated with No. 09-41254. This petition is filed by Michael Wright
only.
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OPINION BELOW

The opinion of the court of appeals in No. 09-31215 (5 th Cir. Nov. 19,2012),
is attached as Appendix A.
JURISDICTION

This Court has jurisdiction under 28 U.S.C. § 1254(1). The petition is timely
because it is filed within 90 days of the Fifth Circuit's decision on November 19,
2012. The en bane court issued its original decision on October 1, 2012, but petitioner
timely moved for rehearing en bane of the en bane decision. The motion was granted
in relevant part and the en bane court withdrew its October 1st opinion and issued a
substitute opinion on November 19, 2012. App. A, p. 2. Pursuant to Sup. Ct. Rule
13(3), the time to file a petition for certiorari begins to run with the disposition of a
motion for rehearing.
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STATUTORY AND CONSTITUTIONAL PROVISIONS INVOKED
18 U.S.C. § 2259, entitled "Mandatory Restitution," provides:

(a) In general. - Notwithstanding section 3663 or 3663A, and in addition to any other
civil or criminal penalty authorized by law, the court shall order restitution for any
offense under this chapter [chapter 110]:
(b) Scope and nature of order.(1) Directions. - The order of restitution under this section shall direct
the defendant to pay the victim (through the appropriate court
mechanism) the full amount of the victim's losses as determined by the
court pursuant to paragraph (2).
(2) Enforcement. - An order of restitution under this section shall be
issued and enforced in accordance with section 3664 in the same manner
as an order under section 3663A.
(3) Definition. - For purposes of this subsection, the term "full amount
of the victim's losses" includes any costs incurred by the victim for(A) medical services relating to physical, psychiatric, or
psychological care;
(B) physical and occupational therapy or rehabilitation;
(C) necessary transportation, temporary housing, and child care
expenses;
(D) lost income;
(E) attorneys' fees, as well as other costs incurred; and
(F) any other losses suffered by the victim as a proximate result of
the offense.
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(4) Order mandatory.(A) The issuance of a restitution order under this section is
mandatory.

(B) A court may not decline to issue an order under this section
because of(i) the economic circumstances of the defendant; or
(ii) the fact that a victim has, or is entitled to, receive
compensation for his or her injuries from the proceeds of
insurance or any other source.
(c) Definition. - For purposes of this section, the term "victim" means
the individual harmed as a result of a commission of a crime under this
chapter, including, in the case of a victim who is under 18 years of age,
incompetent, incapacitated, or deceased, the legal guardian of the victim
or representative of the victim's estate, another family member, or any
other person appointed as suitable by the court, but in no event shall the
defendant be named as such representative or guardian.

18 U.S.C. § 3664(h) provides:
If the court finds more than 1 defendant has contributed to the loss of a
victim, the court may make each defendant liable for paYlnent of the full
amount of restitution or may apportion liability among the defendants to
reflect the level of contribution to the victim's loss and economic
circumstances of each defendant.

The Fifth Amendment of the U.S. Constitution provides in relevant part:
No person .... shall be ... deprived of life, liberty, or property without
due process of law.

Xlll

The Eighth Amendment of the U.S. Constitution provides:
Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.
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STATEMENT OF THE CASE
Petitioner Michael Wright came to the attention of law enforcement during an
Immigration and Customs Enforcement ("ICE") investigation of"Illegal.CP," a child
pornography website. ICE agents learned that a credit card belonging to Wright had
been used to obtain access. Govt. En Banc Brief, p. 4. Based on this information,
ICE agents obtained a search warrant for Wright's home in New Orleans, Louisiana.
The agents executed the search warrant on March 26,2009, and seized two
computers and 32 CDs.

Wright acknowledged that he had purchased two

sUbscriptions to child pornography web sites and had downloaded images from those
sites. A forensic examination found images of that kind, including two video clips,
on his computers and CDs.
Wright pled guilty to a one-count bill of information charging possession of
child pornography in violation of 18 U.S.C. § 2252(a)(4)(B) in exchange for the
Government's agreement not to charge him with receipt of child pornography, which
carries a five-year mandatory minimum sentence. See 18 U.S.C. §§ 2252(a)(2)(B),
2252(b )(1). There were no allegations of distribution or dissemination.

The plea

agreement specified that "the restitution provisions of Sections 3663 and 3663A of
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Title 18, United States Code will apply" but did not mention § 2259. 1 The district
court accepted Wright's plea.
In the meantime, authorities forwarded the images on Wright's computers and
CDs to the National Center for Missing and Exploited Children (NCMEC), which
identified 21 of the children depicted. One of the children was Amy. The record does
not reflect how many images of Amy were found on Wright's computers. NCMEC
notified Amy's attorney. Amy herself was not notified. 2
"Amy" is the pseudonym for a young woman who was repeatedly raped and
sexually abused by her uncle in 2008 and 2009, when she was eight and nine years
old. The uncle recorded these acts for a pedophile in Seattle. Eventually the recorded
images made their way onto the Internet, where they were broadly disseminated.
Govt. En Banc Br., p. 7.
In 2009, Amy's lawyer, James R. Marsh, made what is believed to be the first
request in a criminal case for restitution from a defendant who neither created nor
instigated the creation of the pornographic images.

See Cortney Lollar, Child

Pornography and the Restitution Revolution, 103 J. CRIM. L. & CRIMINOLOGY

IRec. Doc. 23.

20ral argument to panel (Feb. 28,2011), minute 26: 10-13 (Govermnent attorney stating, "In
this case she didn't know.), available at www.ca5.uscourts.gov.
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(forthcoming 2013) (manuscript at 11-13) (on file with author), citing United States
v. Hesketh, No. 3:08-CR-165 (D. Conn.) (amended judgment filed Apr. 15,2010).
Since then, Mr. Marsh has filed requests for restitution on Amy's behalf in over 700
prosecutions. See Letter of Michael A. Rotker, U.S. Dept. of Justice (Apr. 27, 2012),
filed in In re Amy Unknown, No. 09-41238, consolidated with United States v.

Paroline, No. 09-41254, and in UnitedStatesv. Wright, No. 09-31215, attached hereto
as Appendix B. Along with each request, Mr. Marsh submits a standardized packet
of materials claiming damages to Amy in the amountof$3,367,854. 3 The $3.4 million
sum is composed of: $512,681 for future treatment and mental health counseling;
$2,855,173 for lost and reduced income; and $16,980 for expert witness fees. 4 These
figures represent the harm resulting from the original abuse and the production of the
images, as well as dissemination on the Internet. App. A, p. 4 n.2.5
Marsh submitted one such $3.4 million request to the Government in Wright's
case. The Presentence Report adopted it wholesale, apparently without independent

See Letter from James R. Marsh to Donna Duplantier, Victim Witness Coordinator (July 15,
2009), filed into both Wright and Paroline records in the Fifth Circuit on May 2, 2012, p. 14.
3

4Id.
5See also Dr. Joyanna Silberg, Report of Psychological Consultation (Nov. 21, 2008), p. 8
(including sexual assault and production of images as sources of harm to Amy), filed into Fifth
Circuit record on May 2,2012, also attached to Government's Memorandum of Law Regarding
Restitution in Child Exploitation Matters (Dec. 14,2009).

3

investigation. 6 Wright filed an opposition to Amy's request, arguing that he did not
cause Amy's losses and therefore was not liable in restitution under Hughey v. United
States, 495 U.S. 411 (1990). The district court ordered Wrightto pay $529,611 on the

basis of the written submissions. Beyond specifying that the figure represented the
total requested for future treatment and mental health counseling ($512,681) plus the
total requested for expert witness fees ($16,890), the district court did not explain its
decision. The court, however, made the restitution obligation "concurrent with any
other restitution order either already imposed or to be imposed in the future payable
to this victim.,,7 Wright timely appealed.
While Wright's appeal was pending in the Fifth Circuit, so too was a child
pornography restitution case from the Eastern District of Texas:· United States v.
Paroline, No. 6:88-CR-61. In that case, the district court denied Amy's request for

restitution, holding that restitution was available only for losses proximately caused
by the defendant's offense and the Government had failed to prove "any specific
losses proximately caused by Paroline's conduct." United States v. Paroline, 672 F.
Supp. 2d 781, 793 (E.D. Tex. 2009). Amy appealed and also sought a writ of

6Presentence Investigation Report (PSR) ~~ 22-23, 83.

7R. USCA5 pp. 111-12.
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mandamus under 18 U.S.C. § 3771(d)(3). A Fifth Circuit panel denied mandamus on
an expedited basis, stating:
We agree with the district court that
If the Court were to adopt Alny's reading of section 2259
and find there is no proximate cause requirement in the
statute, a restitution order could hold an individual liable for
a greater amount of losses than those caused by his
particular offense of conviction. This interpretation would
be plainly inconsistent with how the principles of restitution
and causation have historically been applied.

In re Amy, 591 F.3d 792, 796 (5 th Cir. 2009), quoting Paroline, 672 F. Supp. 2d at
791.

Paroline's case, however, went to a different Fifth Circuit panel when Amy's

petition for panel rehearing was consolidated with her appeal. The second Paroline
panel granted rehearing and reversed the district court, holding that the only proximate
cause requirement in the statute was in the catch-all category following the losses
enumerated at § 2259(b)(3). In reAmy Unknown, 636 F.3d 190,198 (5 th Cir. Mar. 22,
2011).
The March 22 nd opinion in Paroline' s case was circuit law when Wright's appeal
was decided so the panel in Wright's case was bound to follow it. Nevertheless, the

Wright panel vacated the restitution order for lack of "a reasoned analysis of how [the
district court] arrived at its award." All three members of the panel joined in a

5

concurrence disagreeing with the position taken in In re Amy by the second panel. 8
Wright petitioned for rehearing en bane, as did Paroline in In re Amy Unknown. Both
petitions for rehearing en bane were granted. The cases were separately briefed but
were argued and decided together.
Sitting en bane, the appellate court held that § 2259 required petitioner to pay
restitution in the amount of the full $3.4 million that Amy requested. After petitioner
sought rehearing, it reduced that amount to the $529,611 which the district court had
ordered, but only because petitioner was the sole party who had sought review of the
district court's opinion. See Greenlaw v. United States, 554 U.S. 237 (2008).
The en bane court reasoned that a person who meets the statutory definition of
,

"victim" - "an individual harmed as a result of a commission of a crime" - is entitled
to restitution for the full amount of her losses. App. A, p. 20. A child depicted in a
pornographic image, the court said, qualifies as a "victim" of a person who views the
image because "[b]y possessing, receiving, and distributing child pornography,
defendants collectively create the demand that fuels the creation of the abusive

8The panel found the restitution order beyond the scope of the appeal waiver contained in Mr.
Wright's plea agreement, which cited the possibility of restitution under § 3663 and § 3663A only
and excepted appeal of a sentence above the statutory maximum. Rec. Doc. 23, p. 2. The restitution
authorized in those statutes is restricted to losses caused by the conduct underlying the offense of
conviction, while the restitution ordered in petitioner's case exceeded that limit. Not only was the
district court's restitution order above the statutory maximum, the panel observed, but also, it was
beyond petitioner's reasonable understanding of the plea agreement. United States v. Wright, 636
F.2d 679,683 (5 th Cit. 2011) (panel).
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images." App. A, p. 39. Under § 2259(b)(1), a defendant must pay the victim "the full
aITIount of the victim's losses." App. A, p. 20. The court declined to limit "the full
amount of losses" to those caused by the defendant; if the victim was harmed by the
defendant to any extent, the court held that the defendant was liable for the total harm
caused by the entire sequence of sexual abuse.

However, where many defendants

contributed to "the full amount of the victim's losses," as in possession of child
pornography from the Internet, the award should be joint and several under 18 U.S.C.
§ 3664(h). App. A, pp. 33, 39. "The joint and several liability mechanism," the court
explained, "applies well in those circumstances where victims like Amy are harmed
by defendants acting separately who have caused her a single harm." App. A, p. 33.
The court rejected the position of every other circuit to have decided that restitution
was available only for losses proximately caused by the defendant's offense. It relied
on "the last antecedent rule" to conclude that proximate causation was required only
for those losses encompassed in the catch-all category of § 2259(b)(3 )(F). App. A, p.

F our judges concurred in part and dissented in part and a fifth judge dissented.
App. A, pp. 43-54 (Davis, J., joined by King, Smith, Graves, lJ., concurring in part

9The en bane Court found that the government "is not seeking to enforce the appeal waiver
in this case," and consequently held that the waiver was not a bar to petitioner's appeal. App. A, pp.

5-6 nA.
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and dissenting in part), 58 (Southwick J., dissenting). These judges would have
applied a proximate-cause requirement to all losses. However, they would have found
the proximate-cause requirement satisfied because the persons who possessed Amy's
images, considered in the aggregate, proximately caused her harm, and consequently
,.

each individual included in that aggregate also was a cause of at least some portion of
the harm. Io They also would have allowed district courts to order single defendants
to pay less than the entire $3.4 million sought by Amy.

lOThe aggregation-theory of proximate causation is discussed below in connection with
United States v. Kearney, 672 F.3d 81 (151 Cir.), petition for cert. filed (U.S. Sept. 28,2012) (Nos.
12-6574,12A46). See infra, pp.15-17.

8

REASONS FOR GRANTING THE WRIT

I.
There is a deep, broad and mature circuit split.
The Court should grant the writ to resolve a deep, broad and mature split among
the circuits and to ensure the principles articulated in Hughey v. United States are
applied to § 2259.
A.

The statute

Section 2259 requires a district court to order a defendant to pay restitution to
a victim of a crime of sexual exploitation. "Victim" is defined as "the individual
harmed as a result of a commission of a crime under this subchapter," § 2259( c), and
restitution is to be in "the full amount of the victim's losses," § 2259(b)(1). "Losses"
include medical or mental health services, physical or occupational therapy, necessary
transportation, temporary housing and child care expenses, lost income, attorneys'
fees, and "any other losses suffered by the victim as a proximate result of the offense."

See 18 U.S.C. § 2259(b)(3). Like the Mandatory Victims' Restitution Act (MYRA),
18 U.S.C. § 3663A, restitution orders under § 2259 are to be "issued and enforced in
accordance with section 3664." See 18 U.S.C. § 2259(b )(2).
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B.

The circuit split - is proximate causation required?

To date, nine circuits have held that § 2259 restitution is limited to losses
proximately caused by the defendant's offense conduct. The D.C. Circuit so held in
United States v. Monzel, 641 F.3d 528, cert. denied, 132 S. Ct. 756 (2011), the First
Circuit in United States v. Kearney, 672 F.3d 81,petitionjor cert.filed (U.S. Sept. 28,
2012) (Nos. 12-6574, 12A46), the Second Circuit in UnitedStatesv. Aumais, 656F.3d
147 (2011), the Third Circuit in United States v. Crandon, 173 F.3d 122 (1999), the
Fourth Circuit in United States v. Burgess, 684 F .3d 445, cert. denied, 133 S. Ct. 490
(2012), the Sixth Circuit in United States v. Evers, 669 F.3d 645 (2012), the Seventh
Circuit in United States v. Laraneta, 700 F.3d 983 (2012) (Posner, L), the Ninth
Circuit in United States v. Laney, 189 F.3d 954 (1999), and United States v. Kennedy,
643 F.3 d 1251 (2011); and the Eleventh Circuit in United States v. McDaniel, 631
F.3d 1204 (2011), and United States v. McGarity, 669 F.3d 1218, cert. denied, 133 S.
Ct,. 374 (2012). The Fifth Circuit's position, limiting a proximate-cause requirement
to the catch-all provision of the enumerated losses only, is "[t]he outlier," Laraneta,
700 F.3d at 992.
The circuits find a proximate-cause requirement in two sources. One is the
canon of construction on which this Court relied in Porto Rico Ry. Light & Power Co.
v. Mar, 253 U.S. 345, 348 (1920): "When several words are followed by a clause
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which is applicable as much to the first and other words as to the last, the natural
construction of the language demands that the clause be read as applicable to all." See
McDaniel, 631 F.3d at 1209; see also App. A, p. 47 (Davis, J., dissenting). The Fifth

Circuit majority found this canon inapplicable and instead relied on a contrary canon
- the "rule of the last antecedent," providing that "a limiting clause or phrase should
ordinarily be read as modifying only the noun or phrase that it immediately follows."
App. A, pp. 20-21. The disagreement about which canon to apply evokes Professor
Karl Llewellyn's observation: "[T]here are two opposing canons on almost every
point." Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the
Rules or Canons About How Statutes Are to be Constru~ci" 3 VAND. L. REv. 395, 401

(1950). "We don't know how to choose between them," Judge Posner wrote for the
Seventh Circuit panel interpreting § 2259(b)(3) in Laraneta, 700 F.3d at 989.
Therefore, as Professor Llewellyn concluded, "the construction contended for must be
sold, essentially by means other than the use of the· canon." 3 Vand. L. Rev. at 401.
The other source of a proximate-caus~ requirement on which the circuits rely
is the "bedrock rule of both tort and criminal law that a defendant is only liable for
harms he proximately caused." Monzel, 641 F.3d at 535; see also Burgess, 684 F.3d
at 447; Aumais, 656 F.3d at 153; Kearney, 672 F.3d at 96-97; Evers, 669 F.3d at 659
(adapting both "rationales"). Congress legislates against the background oftraditional
11

legal concepts. In § 2259 Congress defined "victim" as a person harmed "as a result
of the commission of a crime." Although it did not say "as a direct and proximate
result" as it did when it subsequently amended § 3663 and enacted § 3663A, Congress
would have expressed itself more clearly, according to these circuits, had it intended
to discard "the ordinary requirement of proximate cause." Monzel, 641 F.3d. at 536.
The Fifth Circuit counters that Congress demonstrated the requisite intent because it
was not silent on causation but rather spoke on the issue by including a "generalized"
level of causation in the statute.

App. A, pp. 30-31.

In Laraneta, the Seventh Circuit took a common-sense approach to finding a
proximate cause requirement. It held there was "no rational basis for omitting that
qualification from the specified losses." 700 F.3d at 989-990. The catch-all clause
merely "close[d] loopholes that might open up because of the detailed specification
oflosses in the preceding subsections; there is no reason that any limitation on liability
imposed in the name of 'proximate cause' should not apply equally to the specified
and unspecified losses." 700 F.3d 990.
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C.

The split within the split: did the Government prove the requisite
causal connection?

The circuits which require proximate causation in tum are divided as to how to
apply it. Some find the proximate-cause requirement satisfied by the harm articulated
-

in New Yorkv. Ferber, 458 U.S. 747, 759 (1982), a case holding that distribution and
possession of child pornography causes sufficient harm to the child depicted in the
images to justify criminalization. Ignoring the difference in context, courts rely on

Ferber to support a finding that the children depicted in the images are victims of noncontact possession because the continued dissemination of the material 1) perpetuates
the original abuse, 2) invades the privacy interest of the child, and 3) provides an
economic motive for continued production of similar material. See, e.g., Burgess, 684
F.3d at 459; Kearney, 672 F.3d at 94; see also Catharine M. Goodwin et al., FEDERAL
CRIMINAL RESTITUTION § 7.27 at 321 (West 2012) (discussing difference in context).

Others find that the Government failed to prove a causal connection between the
specific defendant's conduct and a specific loss by the victim.

1. Circuits requiring proximate causation and finding none:
The Ninth Circuit in Kennedy, the Second Circuit in Aumais and the Eleventh
Circuit in McGarity require evidence of a link between the claimed loss and the
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specific defendant. Generally they have not found it. Finding insufficient proof of
I

proximate causation, the Ninth Circuit in Kennedy explained:
The Government has not carried its burden here, because it has not
introduced any evidence establishing a causal chain between Kennedy's
conduct and the specific losses incurred by Amy and Vicky.11 The
Government did not show how Kennedy's actions in transporting the
images caused Amy's lost income and loss of enjoyment of life or Amy
and Vicky's future counseling costs. Nor did the Government introduce
evidence that Amy and Vicky could have avoided certain losses had
Kennedy not transported the images. Indeed, the Government introduced
no evidence that Amy and Vicky were even aware of Kennedy' s conduct.
643 F.3d at 1263 (emphasis in original). The court continued:
Rather than proving a causal relationship between Kennedy's actions and
the victims' losses, the Government evidence showed only that Kennedy
participated in the audience of persons who viewed the images of Amy
and Vicky. While this may be sufficient to establish that Kennedy's
actions were one cause of the generalized harm Amy and Vicky suffered
due to the circulation of their images on the Internet, it is not sufficient
to show that they were a proximate cause of any particular losses.
Indeed, we have found no case in this circuit (and the Government has
cited none) in which a relationship as remote as that between Kennedy's
conduct and the victims' losses in this case was held sufficient for an
award of restitution.
643 F.3d at 1264 (emphasis added).
So too, the Second Circuit in Aumais found no proof of a causal connection
between the defendant's possession of Amy's images and Amy's losses:

IlVicky is the pseudonym for another young woman seeking restitution in criminal cases
from defendants convicted of possessing pornographic images of her produced when she was a
minor.
1

,j

II

II'\
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I
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The magistrate judge found that "Amy had no direct contact with Aumais
nor even knew of his existence." Amy's Victim Impact Statement makes
no mention of Aumais (or any other possessor of her images for that
matter). Moreover, Dr. Silberg's [psychological] evaluation of Amy,
upon which the doctor's testimony was based, took place on June 11-12,
2008, July 29, 2008, and November 10,2008, whereas Aumais was not
arrested ... until November 16,2008. While Dr. Silberg may describe
generally what Amy suffers from knowing that people possess her
images, Dr. Silberg cannot speak to the impact on Amy caused by this
defendant.
656 F.3d at 154 (emphasis in original). The Second Circuit concluded:
[W]here the Victim Impact Statement and the psychological evaluation
were drafted before the defendant was even arrested - or might as well
have been - we hold as a matter of law that the victim's loss was not
proximately caused by a defendant's possession of the victim's image.
Id. at 155 (emphasis added).

In McGarity, the Eleventh Circuit interpreted the Aumais court's holding as "the
relatively straightforward determination that proximate cause cannot exist without a
showing that a victim of sexual abuse learns of the defendant's harmful possession of
child pornography in which the victim is depicted." 669 F.3d 1218, 1269 (11 th Cir.
2012). This is because the Government must show the effect that "a particular
defendant's actions had upon the victim." McGarity, 669 F.3d at 1218 (emphasis in
original). Otherwise, restitution would be imposed as a matter of strict liability. Id.
at 1269, 1270.
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2. Circuits requiring proximate causation and finding it proven:
Other circuits have found proximate causation, although not for the entirety of
the victim's losses, as did the Fifth Circuit. The First Circuit explained:
The restitution statute was enacted against a body of Supreme Court case
law explaining the type of harm caused by distribution and possession of
child pornography, including psychological harm .... These cases make
clear that injury to the child depicted in the child pornography, including
injury that will require mental-health treatment, is a readily foreseeable
result of distribution and possession of child pornography.

Kearney, 672 F.3d at 97. The First Circuit rejected the position that the Government
must prove a specific increment of harm flowing from the particular defendant's
offense as a misplaced "but-for causation standard."
[A]lthough such an explanation would be sufficient for a finding of
causation, it is not necessary for such a finding. Kearney's conduct
contributed to a state of affairs in which Vicky's emotional harm was
worse than would have otherwise been the case. Proximate cause exists
where the tortious conduct of multiple actors has combined to bring
about harm, even if the harm suffered by the plaintiff might be the same
if one of the numerous tortfeasors had not committed the tort.
672 F.2d at 98. The court continued:
To the extent Kearney's argument is one of proximate causation, rather
than but-for causation, the same reasoning applies to reject his
contention. It is clear that, taken as a whole, the viewers and distributors
of the child pornography depicting Vicky caused the losses she has
suffered, as outlined in the expert report. Proximate cause therefore
exists on the aggregate level, and there is no reason to find it lacking on
the individual level.
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672 F.3d at 98. In other words, if proximate causation exists in the aggregate, it must
also be attributable to each and every member of that category of defendants.
Otherwise, according to the First Circuit, each defendant could absolve himself of
liability by putting the blame on the other defendants and the victim would be left with
no remedy, at least not from the category of defendants who could invoke this defense.
672 F.3d at 99. The Kearney approach seems susceptible to the "strict liability"
criticism raised by McGarity. Nevertheless, the Fourth Circuit followed Kearney in

United States v. Burgess, 684 F.3d 445,459 (2012).12
3. The Seventh Circuit: the issue is cause-in-fact.
Laraneta, the Seventh Circuit case, highlights a different problem lurking in the
debate. After struggling to define proximate cause, the Seventh Circuit concluded,
"we don't have to get deeper into the proximate-cause briar patch [because] [b]efore
a judge gets to the issue of proximate cause, he has to determine what the defendant
caused." 700 F .3 d at 991 (emphasis in original). The Laraneta court found it "beyond
implausible" that the defendant in fact caused the totality of the victims' losses. Id.
A defendant convicted of possession only did not cOImnit the initial abuse, record the

abuse or disseminate the images. Moreover, the loss caused by one person viewing the

12The Third Circuit in Crandon and the Sixth Circuit in Evers also found the proximate
causation requirement satisfied but both those cases, unlike petitioner's case, involved improper
physical contact with the victim.
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images is much less than the losses caused by thousands of viewers. ld. at 991.
Laraneta suggests that the issue roiling the circuits is factual, not legal, causation. 13

D.

The Fifth Circuit stands alone: joint and several liability for the
totality of the victim's losses is not a substitute for allocation by
causation.

The Fifth Circuit stands alone not only in rejecting a proximate-cause
requirement but also in failing to limit the victim's compensable losses to those for
which the specific defendant is accountable. It holds a defendant who causes any
quantum of harm to the victim responsible for the entirety of the losses from the
production and dissemination of the images, no matter who caused them. In so doing,
it sidesteps "[t]he problem seeming to animate the cases in other circuits interpreting

§ 2259 to require proximate cause[:] ... how to allocate responsibility for a victim's
harm to any single defendant," App. A, p. 31.
No other circuit takes this "in for a penny, in for a pound" approach.
Monzel, Amy asserted the position later adopted by the Fifth Circuit.

In

The D.C.

Circuit disagreed:
Monzel's possession of Amy's image, which the district court found
added to her injuries, was not "sufficient in itself' to produce all ofthem,

13 Indeed, the authorities cited by the Kearney court in support of aggregation theory address
factual, not proximate, causation. See RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL
AND EMOTIONAL HARM § 27 reporters' note. cmt. g. (2010); Keeton et al., PROSSER AND KEETON
ON TORTS, § 41 at 268 (5 th ed. 1984), cited by Kearney, 672 F.3d at 98.
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nor was it "essential' to all of them. Amy's profound suffering is due in
large part of her knowledge that each day, untold numbers of people
across the world are viewing and distributing images of her sexual abuse .
. . Monzel' s possession of a single image of Amy was neither a necessary
nor a sufficient cause of all of her losses. She would have suffered
tremendously from her sexual abuse regardless of what Monzel did.
641 F.3d at 538. Amy responds that one defendant should not be allowed to escape
liability by blaming others for the same harm when all of them have contributed to her
losses. In Laraneta, the Seventh Circuit likened her argument to the classic burninghouse hypothetical and rejected it. The Laraneta case, the Seventh Circuit said, is not
analogous to the scenario in which two fires separately set by two unrelated
defendants bum down a house, but either fire alone would have done the job.
It's an open question whether the defendant in the present case uploaded
any of Amy's and Vicky's images to the Internet - ifhe didn't, then he
didn't contribute to those images "going viral." Ifwe consider only his
having seen those images, and imagine his being the only person to have
seen them, Amy's and Vicky's losses would not have been as great as
they were.

Id. at 991. Hence, the Seventh Circuit remanded for a redetermination "not of the
victims' total damages ... but of the portion allocable to the defendant." Id. at 991-92
(citing cases).
The Fifth Circuit relies on the statutory command that "[t]he order of restitution
under this section shall direct the defendant to pay the victim ... the full amount of
the victim's losses," § 225 9(b)( 1), to conclude that proof of victim status entitles the
19

victim to "the full amount" of her losses in restitution from each defendant who
harmed her, regardless of whether the particular defendant caused the losses in their
entirety. App. A, p. 20. By contrast in Burgess, the Fourth Circuit interpreted that
phrase to mean "the full amount" of losses proximately caused by, and hence
attributable to, the particular defendant's offense. 684 F.3d at 460. Of note in

Kearney, the First Circuit affirmed a restitution order of $3,800 against a defendant
convicted of transportation, distribution and possession of Vicky's images. 672 F.3d
at 83, 100-101. Vicky had requested $226,546. Id. at 86. In McDaniel, where Vicky
had. received notice that the defendant possessed her image, the Eleventh Circuit
affirmed a $12,700 restitution order. 631 FJd at 1207. Vicky had sought $188,500.

Id.
While ordering restitution for the entirety of the victim's losses avoids the
quantification problems inherent in deciding what loss the particular defendant caused,
it creates another problem: the likelihood that the victim will be compensated multiple
times. To avoid overcompensation, the Fifth Circuit relies on 18 U.S.C. § 3664(h)14

14

18 U.S.c. § 3664(h) provides:

If the court finds that more than 1 defendant has contributed to the loss of a victim,
the court may make each defendant liable for payment of the full amount of
restitution or may apportion liability among the defendants to reflect the level of
contribution to the victim's loss and economic circumstances of each defendant.
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to make liability joint and several with every other defendant who harmed the
particular victim. App. A, pp. 33, 39. Once the victim was compensated in full for her
losses, payment obligations from all defendants would cease.
Other circuits protest the way the Fifth Circuit uses the mechanism of j oint and
several liability. As the D.C. and Ninth Circuits explain, "[t]he doctrine of joint and
several liability cannot be used to cure a failure ofproof on the causal relation between
a defendant's conduct and the victims' losses." Kennedy, 643 F.3d 1265; see also

Monzel, 641 F.3d at 539 ("[A] defendant can be jointly and severally liable only for
injuries that meet that [the proximate-cause] requirement.").

The Fifth Circuit

counters that Amy's injury is indivisible. App. A, pp. 33-34. The Fourth, Seventh
and Eleventh Circuits disagree. As the Seventh Circuit explained in Laraneta,
If separate fires join and bum down the house, the harm is indivisible:
the house is gone, and all the firemakers are liable even though anyone
of the fires would have destroyed the house .... But often psychological
harm can be greater or less, and it would have been less in this case if
instead of tens ofthousands of images of Amy's and Vicky's rapes being
viewed on the Internet one image of each had been viewed by one
person, the defendant.

Id. at 992. In the Fourth Circuit's words, "In situations such as Vicky's, individuals
viewing her video recordings inflict injuries at different thnes and in different
locations. Therefore, those individuals cannot have proximately caused a victim the

same injury." Burgess,

684 F.3d at 459 (emphasis in original).
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Likewise, in

McDaniel, the Eleventh Circuit quoted Vicky's expert for the proposition that each
notification of another viewer "adds to the' slow acid drip' of trauma and exacerbates
Vicky's emotional issues." 631 F.3d at 1209. If each notification causes another
"drip," then the harm is divisible and the Fifth Circuit's justification for joint and
several liability fails.
Essential to the Fifth Circuit's interpretation of § 3664(h) is its assumption that
the statute authorizes a restitution order that is joint and several with unrelated
defendants in different cases in different jurisdictions. According to the Seventh
Circuit in Laraneta, it does not. "That section," the Seventh Circuit states, "authorizes
the sentencing court to make liability for restitutionjoint and several 'ifthe court finds
that more than 1 defendant has contributed to the loss of a victim,' 18 U.S.C.
§ 3664(h), and there is only one defendant in this case.

So there is no statutory

authorization for what the district judge did here." 700 F.3d at 992-93; see also

Aumais, 656 F.3d at 156 ("Section 3664(h) implies that joint and several liability may
be imposed only when a single district judge is dealing with Inultiple defendants in a
single case (or indictment)."); Monzel, 641 F.3d at 539 ("It is unclear ... whether
joint and several liability Inay be imposed upon defendants in separate cases.").
In sum, the Fifth Circuit's application of § 2259 depends on reasoning and
assumptions which many other circuits have rej ected.
22

E. This Court should resolve the circuit split.
In sum, a deep, broad and mature circuit split about how to interpret § 2259 has
developed. The disarray is reflected in the 700-plus cases in which Amy has sought
restitution since 2009. See App. B, Letter of Michael A. Rotker, Dept. of Justice to
Fifth Circuit Clerk (Apr. 27, 2012), supra. Restitution awards to Amy for the offense
of possession range from $100 to $3.5 million. See Restitution Awards to Amy in

Child Pornography Cases, attached to Letter of Michael A. Rotker, Dept. of Justice
(July 3, 2012), attached hereto as Appendix C.

Petitioner was ordered to pay

$529,611, while many other district courts ordered restitution of $5 ,000 or less for the
same offense. Id. This disparity raises due process concerns about the basis for the
loss determinations, equal protection concerns about the basis for the divergence, and
Eighth Amendment concerns about excessive punishment. At least two circuits have
asked Congress to reconsider the statute. In Kennedy, the Ninth Circuit opined that
"the structure established by § 2259 ... is a poor fit for these types of offenses," and
called on Congress "to reconsider whether § 2259 is the best system for compensating
the victims of child pornography offenses, or whether statutory damages of fixed
amount per image or payments into a general fund for victims would achieve its policy
goals more effectively." 643 F.3d at 1266. Likewise in Burgess, the Fourth Circuit
noted "the challenges posed in the detennination of damages under the restitution
23

statute," and joined the Ninth Circuit "in requesting that Congress reevaluate the
structure of the restitution statute in light of the challenges presented by the
calculations ofloss to victims in the Internet age." 684 F.3d at 460; see also Goodwin,
supra § 7.30 at 332-34 (same).

The Fifth Circuit's decision in the instant case makes matters worse. Now
defendants convicted of possession in the Fifth Circuit must raise the full $3.4 million
sought by Amy with no help from defendants convicted of possession in circuits which
find proximate causation unproven and little help from such defendants in circuits
which try to allocate Amy's losses by causation and culpability. As circuits adopt
different interpretations of § 2259, the geographic distinctions enhance the apparent
arbitrariness of the resultant restitution awards, and hence increase the constitutional
concerns.
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II.

The Fifth Circuit's decision conflicts with this Court's decision in
Hughey v. United States.
This Court held in Hughey v. United States, 495 U.S. 411, 416 (1990), that
restitution is limited to compensation for the losses "caused by the conduct underlying
the offense of conviction." Although the holding in Hughey was an interpretation of
the Victims and Witnesses Protection Act (VWPA), then 18 U.S.C. §§ 3579-80, the
language on which this Court relied is also found in § 2259. The Fifth Circuit's
decision in the instant case conflicts with Hughey.
A court has the power to order restitution only insofar as it is granted by statute.

See, e.g., United States v. Zangari, 677 F.3d 86, 91 (2nd Cir. 2012); Evers, 669 F.3d
at 655; Kennedy, 643 F.3d at 1260. The power granted by § 2259 is to order
"restitutionfor any offense under this chapter." See 18 U.S.C. § 2259(a) (emphasis
added).

Therefore, courts have no authority under § 2259 to order restitution for

losses caused by anything else. Likewise, the restitution is to be paid to the victim,
who is defined as "the individual harmed as a result of a commission of a crime under
this chapter." See 18 U.S.C. § 2259(b)(l), (c) (emphasis added). As in the statute at
issue in Hughey, Congress linked restitution under § 2259 to the offense of conviction.
The Fifth Circuit's decision in petitioner's case is contrary to the causation
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requirement this Court recognized in Hughey. The Fifth Circuit holds a defendant
whose crime consisted of viewing Amy's images on his computer responsible for all
the losses that Amy suffered: her rape and molestation by her uncle, his creation of
images of the abuse, and the distribution of those images on the Internet. As the
Seventh Circuit said in Laraneta, the notion that a defendant convicted of possessing
the images caused the totality of Amy's harm is "beyond implausible." 700 F.3d at
991.
The Fifth Circuit relied on the directive in § 2259(b)(1) that the defendant pay
the victim "the full amount of the victim's losses." App. A, pp. 17, 39, 41. This
phrase, however, does not make Hughey inapplicable.

The directive to order

restitution in "the full amount of the victim's losses" could not authorize a court to
order restitution for losses beyond those caused by the offense of conviction because
Congress enacted the same directive in§ 3664(f)(l)(A), which governs § 3663A as
well as § 2259. The circuits agree that § 3663A, like § 3663, limits compensable
losses to those caused by the offense of conviction. See, e.g., United States v. Cutter,
313 F.3d 1, 7 (1st Cir. 2002); United States v. Oladimeji, 463 F.3d 152,158 n.1 (2 nd
Cir. 2006); Singh v. Attorney General of u.s., 677 F.3d 503,513 (3 rd Cir. 2012);
United States v. Squirrel, 588 F.3d 207, 215 (4th Cir. 2009); United States v.
Mancillas, 172 F.3d 341,343 (5 th Cir. 1999); United States v. Jones, 641 F.3d 706,
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714 (6 th Cir. 2011); United States v. McGee, 612 F.3d 627,635

(7th

Cir. 2010); United

States v. Gregoire, 638 F.3d 962,973 n.3 (8 th Cir. 2011); United States v. Griffith, 584

F.3d 1004,1018 (10 th Cir. 2009). Since § 3664(f)(1)(A) directs courts to award "the
full amount of each victim's losses" under § 3663A and since § 3663A losses are
limited to those resulting from the offense of conviction, then the "full amount" of a
victim's losses could not include losses beyond those resulting from the offense of
conviction. Rather, the phrase simply means that the district court may consider a
defendant's ability to pay only in setting a payment schedule, not (as in § 3663) in
deciding the amount of restitution to order. See S. Rep. No. 103-138 (Sept. 10, 1993)
(explaining that § 2248 and § 2259 were intended to "reverse the[ .. ] assumption[ .. ]"
under § 3663 that the defendant lacked resources to pay restitution so restitution
should not be ordered); see also Goodwin, supra § 2.18 at 37 (stating that "full
amount" means that the amount of restitution "cannot be based on a consideration of
the defendant's financial circumstances .... ").
In support of its holding in Hughey, this Court quoted a House report
accompanying an amended version of the VWP A which stated, "To order a defendant
to make restitution to a victim of an offense for which the defendant was not convicted
would be to deprive the defendant of property without due process oflaw." 495 U.S.
at 421 n.5, quoting H.R. Rep. No. 98-1017, p. 83 n.43 (1984).
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This Court should

grant certiorari to clarify that the principles of Hughey apply to § 2259 and to avoid
the serious constitutional problem that otherwise would arise.

III.
The instant case is an excellent vehicle to decide the foregoing issues
because the issues were thoroughly presented by the stakeholders
and addressed by the en bane circuit court.

Petitioner's case is an excellent vehicle for resolving the circuit split and
deciding the important issues raised by § 2259. The facts are clear-cut. Petitioner was
convicted of one count of possession only. He had no contact with Amy; rather, he
came into possession of the image by downloading it from the Internet. There is no
claim that he distributed any images .
.The legal issues were thoroughly aired below. In the district court, petitioner
argued that the Government failed to prove the requisite causal connection such that
granting Amy's request would contravene Hughey. IS Nevertheless, the district court
ordered him to pay all her mental health costs. Restitution was the only issue
petitioner raised on appeal. Hence, it was thoroughly briefed and addressed by the
Fifth Circuit panel, which issued both an opinion and a lengthy three-judge
concurrence calling for rehearing en bane. Amy, through her appellate counsel, Paul
G. Cassell, was given a full opportunity to present her position during en bane briefing
15Sentencing Memorandum (Dec. 11,2009).
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and oral argument.

The en bane Court had the benefit of all the circuit decisions

interpreting § 2259, save Laraneta, the Seventh Circuit case. Its decision reflected
this input. The majority opinion took a distinctive position and rejected contentions
which had prevailed in other circuits.
Petitioner's case presents an excellent opportunity for the Court to address the
serious issues raised by the circuit split over how to interpret § 2259. Given the·
disarray in the law, it is important for the Court to take the case.
CONCLUSION

F or the foregoing reasons, Petitioner Michael Wright respectfully asks the Court
to grant a writ of eertiorarito the United States Court of Appeals for the Fifth Circuit.
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No. 09-41238
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Appeals from the United States District Courts
for the Eastern District of Texas
and the Eastern District of Louisiana

Before STEWART, Chief Judge, and KING, JOLLY, DAVIS, JONES, SMITH,
GARZA, DENNIS, CLE1V[ENT, PRADO, OWEN, ELROD, SOUTHWICK,
HA'iTNES, and GRAVES, Circuit Judges. 1
GARZA, Circuit. Judge, joined by STEWART, Chief Judge, JOLLY, JONES,
CLEMENT, PRADO, OV\TEN, ELROD, and HAYNES, Circuit Judges:
The original opinion in this matter was issued by the en banc court on
October 1,2012. In re Unknown, No. 09-41238,2012 WL 4477444 (5th Cir. Oct.
1, 2012) (en banc). A petition for rehearing en banc is currently pending before
the en banc court. The petition for rehearing en banc is granted in part.
Accordingly, we 'WITHDRAW our previous opinion and replace it with the
following opinion. 2
The issue presented to the en banc court is whether 18 U.S.C. § 2259
requires a district court to find that a 'defendant's criminal acts proximately
caused a crime victim's losses before the district court may order restitution,
even though that statute only contains a "proximate result" requirement in §
2259(b)(3)(F). All our sister circuits that have addressed this question have
eXl)anded the meaning of § 2259(b)(3)(F) to apply to all losses under § 2259(b)(3),
thereby restricting the district court's award of restitution to a victim's losses
1 Judge Higginson is recused and did not participate in any aspect of this en banc
rehearing.
2 In Wright's case, because the Government did not appeal and Amy did not seek
mandamus review, we revised our opinion to affinn V\7right's sentence, in compliance with
Greenlaw v. United States, 554 U.S. Z37 (Z008).
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that were proximately caused by a defendant's criminal acts. A panel of this
court rejected that reading, and instead focused

011

§ 2259's plain language to

hold that § 2259 does not limit a victim's total recoverable losses to those
proximately resulting from a defendant's conduct. A subsequent panel applied
that holding to another appeal, yet simultaneously questioned it in a special
concurrence that mirrored the reasoning of our sister circuits. To address the
discrepancy between the holdings of this and other circuits, and to respond to the
concerns of our court's special concurrence, we granted rehearing en banc and
vacated the panel opinions.
This en banc court holds that § 2259 only imposes a proximate result
. requirement in §2259(b)(3)(F); it does not require the Government to show
proximate cause to trigger a defendant's restitution obligations for the categories
of losses in § 2259 (b) (3) (A)"':"'(E). Instead, with respect to those categories, the
plain language of the statute dictates that a district court must award
restitution for the full amount of those losses. We VACATE the district court's
judgment in United States v. Paroline, 672 F. Supp. 2d 781 (KD. Tex. 2009), and
REMAND for further proceedings consistent with this opinion. We AFFIRM the
district court's judgment in United States v. Wright, No. 09-CR-103 (KD. La.
Dec. 16,2009).

I
'\71[ e review a set of appeals arising from two separate crilninal judgments

issued by different district courts within this circuit. Both appeals involve
restitution requests by Amy, a young adult whose uncle sexually abused her as
a child, captured his acts on film, and then distributed them for others to see.
The National Center for Missing and Exploited Children, which reports that it
has found at least 35,000 images of Amy's abuse among the evidence in over

3
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3,200 child pornography cases since 1998, describes the content of these images
as "extremely graphic:" The Government reports that restitution has been
ordered for Amy in at least 174 child pornography cases across the United States
in amounts ranging from $100 to $3,543,471.

A
In the consolidated cases In re An!'y, 591'F.3d 792 (5th Cir. 2009), and In
re Amy Unhnown, 636 F.3d 190 (5th Cir. 2011), a panel of this court reviewed
Amy's mandamus petition and appeal, both of which challenged the district
court's order denying Amy restitution in connection with a criminal defendant's
sentence.
In the case underlying Amy's mandamus petition and appeal, Doyle
Paroline ("Paroline") pled guilty to 18 U.S.C. § 2252 for possessing 150 to 300
images of minors engaged in sexually explicit conduct. At least two images were
of Amy. Pursuant to Amy's right to restitution under the Crime Victims' Rights
Act, 18 U.S.C. § 3771, the Government and Amy moved the district court to
order restitution under § 2259.

Amy supported this request with her

psychiatrist's report, which itemized her future damages for specific categories
of treatment and estimated total damages nearing $3.4 million. 3
The district court denied Amy restitution. Pm"oline, 672 F. Supp. 2d at
782. The district court held that § 2259 required the Government to prove that
.i

by possessing images depicting Amy's sexual a:buse, P aroline proximately caused
the in,juries for which she sought restitution. Id. at 791. Concluding that the
Government failed to show this causal link, the district court denied Amy
restitution. Id. at 793. Amy petitioned for mandamus, asking this court to
3 Amy attested that this amount Teflects the total amount of her losses from the
production, distribution, and possession of the images of her abuse and primarily comprises
costs for future psychological care and future lost income,

4
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direct the district court to order Paroline to pay her the full amount of the
restitution she had requested.
Over one dissent, that panel denied her relief because it was not clear or
indisputable that § 2.259 m.andates restitution irrespective of proximate cau~e.

In re Am)', 591 F.3d at 794-95. Amy sought rehearing and filed a separate
notice of appeal froin the district court's restitution order; her mandamus
petition and appeal were consolidated. See In re Amy Unhnown, 636 F.3d at
192-93.

The panel assigned to hear Amy's appeal granted her rehearing

request.

Id. at 193. That panel then granted mandamus and rejected a

requirement of proof of pro1..rimate cause in § 2259 because "[iJncorporating a
proximate causation requirement where none exists is a clear and indisputable
error ," but declined to reach the question of whether crime victims such as Amy
have a right to an appeal. Id. at 193, 201. The panel remanded for the district
court's entry of a restitution order. Id. at 201.

B
In United States v. Wright, 639 F.3d 679 (5th Cir. 2011), a separate panel
of this court heard the appeal of Michael Wright ("\Nright"). Like Paroline,
Wright pled guilty to 18 U.S.C. § 2252 for possession of over 30,000 images of
child pornography, which included images of Amy's abuse. 4 The Government
4 Wxight pled guilty puxsuant to a plea agreement in which he genexally waived his
right to appeal but reserved his right to appeal "any punishment in excess of the statutory
maximum." Wright's plea agreement stated that "the restitutiOJ,1 provisions of Sections 3663
and 3663A of Title 18, United States Code will apply" and made no reference to § 2259.
During the guilty plea colloquy, the district court restated the terms of the plea agreement
regarding Wright's appeal waiver. The district court asked Wright if he understood all the
rights he was waiving, and he responded that he did. The district court also asked Wright if
he understood that he "also may be required to reimburse any victim for the amount of his or
her loss under the Victim Restitution Law, if that term is applicable." Wright again said he
understood.
The Govexnment seeks to assert the appeal waiver Wxight signed only if we hold that
xestitution is limited by proximate cause in all respects. It concedes, however, that Wright's

5
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sought restitution for Amy under § 2259, supporting its request with the same
psychiatric report Amy provided in Paroline's case. The district court awarded
Amy $529,661 in restitution) explaining that "[t]his amount was reached by
adding the estimated costs of the victim's future treatment and counseling at
$512,681.00 and the costs of the victim's expert witness fees at $16,980.00."

United States v. Vilright, No. 09-CR-103) at 5 (E.D. La. Dec. 16) 2009). The
district court did not explain why it awarded no restitution for the other
amounts that Amy had requested and made no reference to a proximate cause
requirement. See id. Observing that. Amy had been awarded restitution in
another district court, the district court further explained that "[tJhe restitution
ordered herein is concurrent with any other restitution order either already
imposed or to be imposed in the future payable to this victim." USCA5 R.
111-112. V\Tright appealed to contest the restitution order.
The Wright panel first found that the appeal waiver in Wrighfs plea
agreement did not foreclose his right to appeal the restitution order. lVright, 639
F .3d at 683. Then, applying Amy's holding, the "\Vright panel concluded that
Amy was entitled to restitution but that the district court had given inadequate
reasons for the award it assessed. Id. at 685-86. The panel remanded for
further findings regarding the amount of the award. Id. at 686. The three

appeal waiver would not be valid if the en banc court holds that § 2259 lacks a proximate
cause requirement that covers all categories of losses because Wright did not waive his right
to appeal a sentence unbounded by a proA'imate cause limitation. Because we hold today that
§ 2259's isolated "proximate result" language does not cloak all categories of losses Vlrith a
proximate cause requirement, we need not further addtess the appeal waiver issue. We have
.repeatedly held that appeal waivers the Government does not seek to enforce are not selfenforcing and that the Government can effectively "waive the waiver." See United States v.
Acqua.ye, 452 F.3d 380, 381 (5th Cir. 2006). Given the Government's concession and our
holding on the substance of § 2259, we conclude that the Government is not seeking to enforce
the appeal waiver in this case. Accordingly, we conclude that the appeal waiver does not bar
Wright's appeal. See id.
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members on the VVright panel, however, joined a special concurrence that
questioned Amy's holding and suggested that the court rehear both cases en
banc, in part because this court was the first circuit to hold that a proximate
"

cause requirement does not attach to the "full amount of ... losses" under §
2259(b)(3). See id. at 689-90, 692 (Davis, J., specially concurring).
This court held the mandates in both Amy and Wright. A majority of this
court's members voted to rehear these opinions en bane to resolve the question
of how to award restitution under § 2259 and to address other related questions
raised by these appeals . See In TeAmy Unknown & United States v. Wright, 668
F.3d 776 (5th Cir. 2012) (granting rehearing en banc).

II

In rehearing Amy and Wright en bane, we address the following issues:
(1) whether the Crime Victims' Rights Act ("CVRA") grants crime victims a right
to an appeal or, if not, whether this court should review Amy's mandamus
petition under the standard this court has applied to supervisory writs; (2)
whether 18 D.S.C. § 2259 requires the Government to show a defendant's
crim.inal acts proximately caused a victim's injuries before a district court may
award restitution; and (3) whether, in light of our holding with respect to § 2259,
the district courts in Am.y and Wright erred.

A
Alny petitioned for mandamus and, after this court initially denied her
relief, appealed· from the district court's restitution order. In the panel opinion
in Am:y, this court granted her mandamus on rehearing under our traditional
mandamus inquiry, which this court held in In re Dean, 527 F.3d 391, 394 (5th
Cir. 2008) (per curiam), applies to appeals under the CVRA. See Am)l, 636 F.3d
at 197-98. In Amy, the panel declined to decide whether the CVRA entitled her
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to bring a direct appeal, see id. at 194-97, even though Dean seemingly
foreclosed that argument. See Dean, 527 F.3d at 394 (rejecting victims' assertion
that the standards governing an appeal apply on GVRA review). Amy asks the
en bane court to construe the CVRA to guarantee crime victims the right of
appeal and alternatively asks the court to hear her mandamus petition under
our supervisory mandamus power, which would hold her mandamus petition to
a less onerous standard of review than Dean requires,.
1

The CVRA grants crime victims, including Amy, "[t]he right to full and
timely restitution as provided in law," 18 U.S.C. § 3771(a)(6), and makes explicit
that crime victims, their representatives, and the Government may move the
district court to enforce that right. Id. § 3771(d)(1); see id. § 3771(e) (defining
"crime victim" as "a person directly and proximately harmed as a result of the
commission of a Federal offense."). The CVRA further commands that "[i]n any
court proceeding involving an offense against a crime victim, the court shall
ensure that the crime victim is afforded [this right]." Id. § 3771(b)(1). vVhere a
district court denies a victim relief, the CVRA provides that
[T]he movant may petition the court of appeals for a
writ of mandamus. The court of appeals may issue the
writ on the order of a single judge pursuant to circuit
rule or the Federal Rules of Appellate Procedure. The
court of appeals shall take up and decide such
application forthwith within 72 hours after the petition
has been filed.
Id. § 3771(d)(3); see id. § 3771(d)(5)(B) (requiring the victim to petition for

mandmuus within fourteen days). The CVRA fu~ther grants the Government,
"[i]n any appeal in a criminal case," the authority to "ass'ert as error the district
court's denial of any crime victim's right iIi the proceeding to which the appeal
8
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relates," id. § 3771(d)(4), and makes clear that "[nJothing in this chapter shall
be construed to impair the prosecutorial discretion of the Attorney General or
any officer under his direction." Id. § 3771(d)(6).
Amy's argument effectively requires us to address two questions: first,
whether th.e

CVP~A

entitles crime victims to an appeal; and second, whether the

CVRA entitles crime victims' mandamus petitions through the review standards
governing an appeal. First, we observe that the plain text of the C\7RA expressly
grants crime victims only a right to mandamus relief and makes no mention of
any right of crime victims to an appeal. See 18 U.S.C. § 3771(d)(3); Dean, 527
F.3d at 394.

In contrast, the CVRA grants the Government the right to

mandamus while also retaining the Government's right to a direct appeal. Id.

§ 3771 (d) (4) (allowing only the Governmentto "assert as error the district court's
denial of any crime victim's right in the proceeding to which the appeal
relates."). In interpreting the statute, absent contrary indication, we presume
that Congress "legislated against the background of our traditional legal
concepts," United States v. U.S. Gypsum Co., 438 U.S. 422, 437 (1978), including
that crime victims have no right to appeal. See Marino v. Ortiz, 484 U.S. 301,
304 (1988) (citing United States ex rel. Louisiana v. Jack, 244 U.S. 397, 402
(1917» (explaining that "[tJhe rule that only parties to a lawsuit, or those that
properly become parties, may appeal an adverse judgment.").
A1UY fails to show any language in the statute that reflects Congress'
intent to depart from this principle. Instead, she protests that before the
CVRA's enactment, this court heard appeals from nonparties with a direct
interest in aspects of criminall)rOsecutions and contends that this suggests that
the crill1.e victims retain a similar right to appeal under the C\7RA. See Amy,
636 F.3d at 195-96 (discussing United States v. Briggs, 514 Ji'.2d 794 (5th Cir.

9
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1975); United States v. Chagra, 701 F.2d 354 (5th Gir. 1983)). The cases Amy
cites, however, are unconvincing. They allowed non-parties to appeal discrete
pre-trial issues with constitutional implications, which were unrelated to the
merits of the criminal cases from which they arose. See Briggs, 514 F.2d at 799
(holding that persons named as unindicted co-conspirators in an indictment had
standing to challenge the power of a grand jury to charge them with criminal
conduct without indicting them); Chagra, 701 F.2d at 360 (allowing newspapers
and a reporter to appeai an order restricting their access to a pretrial bail
reduction hearing). These cases do not stand for the proposition that this court
has allowed victims any post-judgment right of appeal and, moreover, do not
support the inference that Congress drafted the CVRA with the understanding
that crime victims had any right to an appeal. Because nothing in the CVRA
suggests that Congress intended to grant crime victims the right to an appeal
or otherwise vary the historical rule that crime victims do not have the right of
appeal, we conclude that the C\' ltA grants crime victims only mandamus
review. 5
5 Six of oux sistex cixcuits genexally favor a xeading ofthe statute that allows no appeal,
and no crrcuit has expxe'Ssly gxanted victims the xight to an appeal undex the CVRA. See
United States v. Alcatel-Lucent France, SA, Nos. 11-12716, 11-12802,2012 WL 3139014, at
*5 (11th CiT. Aug. 3, 2012); United States v. Monzel, 641 F.3d 528,533 (D.C. Cir.), cert. denied,
Amy, Victim in Misty Child Po 7"71.Ography Seri,es v. Monzel, 132 S. Ct. 756 (2011); United States
v. Aguirre-Gonzalez, 597 F.3d 46, 53-56 (1st Cir. 2010); In re Antrobus, 519 F.3d 1123,
1128-30 (10th Cir. 2008); Kenna v. U.S. Dist. Court, 435 F.3d 1011, 1017 (9th Cix. 2006); In
re W.R. Huff Asset lYlgmt. Co., 409 F.3d 555, 562-63 (2d Cir. 2005); see also In re Ache7", 596
F.3d 370, 373 (6th Cir. 2010) ("[\V]here the [pUl"poxted victim's] dixect appeal was filed at the
same time as the [C\TRA] mandamus petition and xaises the identical issues, thexe is no
additional xight of appeal.").
Fuxthex supporting this conclusion is that under the Victim and Witness Protection Act
("VWPA"), the CVRA's pxedecessor in which xestitution was optional rather than mandatory,
at least one circuit court denied victims a xight to any relief because "[n]owhere in the statute
does Congress suggest that the V\VPA was intended to pxovide victims with a pxivate remedy
to sue or appeal xestitution decisions." United States v. Mindel, 80 F.3d 394, 397 (9th Cir.
1996). This same logic extends to limit the right of cxime victims under the GVJ>"A to only the
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N ext, we consider whether the GVRA nonetheless TequiTes appellate
courts to apply the standard of review governing a direct criminal appeal to
mandamus petitions, and conclude it does not. When assessing the meaning of
the term "mandamus" in the CVRA, we presume that this "statutory term ...
ha[s] its common-law meaning," absent contrary indication. Ta:ylor v. United

States, 495 U.S. 575, 592 (1990). The Supreme Court has explained that "[t]he
remedy of mandamus is a drastic one, to be invoked only in extraordinary
situations." Kerr v. U.S. Dist. Court, 426 U.S. 394,402 (1976); accord Cheney v.

U.S. Dist. Court, 542 U.S. 367, 380 (2004). "[T]he writ has traditionally been
used in the federal courts only ... to compel it to exercise its authority when it
is its duty to do so." Kerr, 426 U.S. at 402 (quotation marks omitted). "[O]nly
exceptional circumstances amounting to a judicial usurpation of power will
justify the invocation of this extraordinary remedy." Id. (quotation marks
omitted). Mandamus traditionally "is not to be used as a substitute for an
appeal, or to control the decision of the trial court in. discretionary matters."

Plekowshi v. Ralston-Purina Co., 557 F.2d 1218, 1220 (5thCir,. 1977). Issuance
of the writ is largely a matter of discretion with the court to which the petition
is addressed. _See Schlagenhauf v. Holder, 379 U.S. 104, 112 n.S (1964).
Certain aspects of the CVRA convince us that Congress intended
mandmnus in its traditional sense when it selected the word "mandamus." See

mandamus relief that the statute clearly expresses. See id.
The cases Amy relies on, moreover, further disfavor allowing a § 1291 appeal. Any
persuasive force that In re Siler, 571 F.3d 604, 608 (6th Cir. 2009) (allowing crime victims to
appeal under § 1291 when they sought the' use of a lJresentencmg report in a subsequent civil
suit), may have is undercut by the Sixth's Circuit later decision not to extend a right of appeal
to a crime victim who simultaneously petitioned for mandamus relief. See In re Acher, 596
F.3d 370, 373 (6th Cir. 2010). Likewise, the Third Circuit's decision allowing a crime victim
a § 1291 appeal, 'ivithout any analysis, in United States v. Kones, 77 F.3d 66, 68 (3d Cir. 1996),
also fails to convince us that allowing crime victims a § 1291 aP1Jeal is proper.

11
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Taylor, 495 U.S. at 592. Reading the statute's provisions together, the CVRA

seems to intentionally limit victims' right to review as an extraordinary remedy
because it authorizes review only where a district court fails to fulfill a statutory
duty; the statute does not extend victims' right to review to situations where a
district court acts on a discretionary matter. See Kerr, 426 U.S. at 402. To
explain, the CVRA lists eight rights that it ensures crime victims, including the
right to restitution. 18 U.S. C. § 3771(a)(1)-(S). The restrictive statement, "A
crime victim has the following rights," precedes the list of those rights and
supports the conclusion that the CVRA's grant of rights is exclusive. Id. §
3771(a). And only where the district court denies a motion seeking to assert one
. of those rights does the CVRA allow a victim to seek the review of an appellate
court. See id. § 3771(d)(3). This limitation suggests that in granting relief, the
district court retains discretion to select the appropriate m.eans to ensure
victims' rights, and that victilns may only properly seek appellate intervention
where the district court clearly fails to "exercise its authority when it is its duty
to do so." See Kerr, 426 U.S. at 402; see also PZehowshi, 557 F.2d at 1220 ("The
remedy of mandamus ... is not to be used ... to control the decision of the trial
court in discretionary matters."). Under this reading, only the Government
would retain a right to appeal even seemingly discretionary actions, see 18
U.S.C. § 3771(d)(4), and could elect to appe~l the district court's order to the
extent it exercises its own prosecutorial discretion to do so. See id. § 3771(d)(6).
If we were to instead read the CVRA as extending a right of appeal to victims,

we would expand the rights granted to crime victims and simultaneously erode
the CVRA's attempt to preserve the Government's discretion. See id. Areading
of the statute that limits victilns' appellate review to the traditional mandamus
inquiry thus respects both the CVRA's preservation ofthe Governmen.t's and the
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district court's traditional discretion while safeguarding the liluited rights the
GVRA grants.

The very short tilneline in which appellate courts must act, and the fact
that a single circuit judge may rule on a petition, confirm the conclusion that
Congress intended to limit crime victims' appellate relief under the CVRA to
traditional mandamus review. See 18 U.S.C. § 3771(d)(3). These requirements
reflect that appellate courts must grant relief quickly, but rarely, as "a drastic
remedy generally reserved for really 'extraordinary' cases." In re E.E. O. c., 709
F.2d 392, 394 (5th Cir. 1983) (citing Kerr, 426 U.S. at 402).
Amy has failed to show that Congress intended to grant crime victims
anything other than traditional mandamus relief und.er the G'VRA.6 While, as
6 Amy nevertheless insists that the CVEA's requirements that the courts of appeals
"take up and decide" a petition and "ensure that the crime victim is afforded" all his or her
rights in a court proceeding support recognizing victims' right to an appeal and disfavor an
interpretation that would provide for traditional mandamus review, which is typically
discretionary. See 18 U.S.C. §§ 3771(b)(1), (d)(3). The requirement that appellate courts "take
up and decide" a petition, however, relates directly to the short time period in which Congress
directs appellate courts to act; this short time period, as we have already explained, favors,
rather than opposes, the use of mandamus. See supra. Similarly, Amy fails to note that the
command that federal courts "ensure that the crime victim is afforded" certain rights falls
within a section labeled "In general." See id. § 3771(b)(1). Placed in context, this language
merely reflects Congress' intention to make plain that federal courts must guard the f3pecific,
but necessarily limited, rights spelled out in the CVRA through the processes prescribed in its
other subsections. This language does not suggest that the grant of mandamus in this context
is not discretionary. Amy's arguments are unavailing.
Only two circuits support fullY'S position that she is entitled to something more closely
resembling direct appellate standards ofreview. With little analysis, the Second Circuit has
concluded an abuse of discretion standard should govern CVRA mandamus petitions. See In
re W.B. Huff, 409 F.3d at 562-63. That court divined a relaxed standard from the express
terms of the statute and reasoned only that "[i]t is clear ... that a petitioner seeking relief
pursuant to the mandamus provision set forth in § 3771(d)(3) need not overcome the hurdles
typically faced by a petitioner seeking review of a district court determination through a writ
of mandamus." Id. at 562-63. The lack of reasoning accompanying the Second Cll"cuit's use
of a relaxed standard of review fails to convince us that anything other than traditional
mandamus standards should govern our review of CVRA petitions.
The Ninth Circuit also has provided for relaxed review, focusing on legal error in
reviewing a crime victim's mandamus petition under the C'lRA. To justify this relaxed review,
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Amy insists, it may be 1110re difficult for a crime victim to enforce rights through
mandamus than appeal, this lim.itation reflects the express language of the
statute and honors the common law tradition in place when the C,\TRA was
drafted.
2
OUT

conclusion that the CVRA does not pro-vide cnme victims with

appellate review does not foreclose Amy's somewhat different request that we
apply our supervisory mandamus power of review to her mandamus petition,
which would lower the hurdles to relief under mandamus. See In re McBryde,
117 F.3d 208, 223 (5th Cir. 1997) (acknowledging that "courts of appeals have

possessed the power to issue supervisory writs of mandamus in order to prevent
practices posing severe -threats to the proper functioning of the judicial process");

In re E.E.O.C., 709 F.2d at 395 (in allowing a supervisory writ to proceed as a
one-time-only device, this court advised it would only grant the writ if "there is
'usurpation of judicial power' or a clear abuse of discretion" and the movant

the Ninth Circuit emphasized that "(t]he CVRA explicitly gives victims aggrieved by a district
court's order the right to petition for review by writ of mandamus, provides for expedited
review of such a petition, allows a single judge to make a decision thereon, and requires a
reasoned decision in case the writ is denied." Kenna, 435 F.3d at 1017. But a later decision
suggests that the Ninth Circuit's interpretation in Kenna was influenced by the facts of that
case and a desire to reach a question of law that its traditional mandamus inquiry would not
have allowed; in that later case, the Ninth Cu"cuit explained that it applies its normal test to
CVRA mandamus petitions, and merely emphasizes the question of legal error in assessing
a crime victim's right to relief. See In re Andrich, 668 F.3d 1050, 1051 (9th Cir. 2011) (per
curiam).
'While Amy asserts that two additional circuits favor her position, those courts have not
clearly accepted her position, and it is unclear that they would do so if presented 'with the
opportunity to fully. analyze the legal issues this question presents. See In re Stewart, 552
F.3d 1285 (11th Cir. 2008) (granting mandamus on question of whether a person was a crime
victim who could participate in district court proceedings without reviewing traditional
mandamus factors); In re Walsh, 229 F. App'x 58, 60-61 (3d Cir. 2007) (iIl dicta, agreeing with
the Second and NU1.th Circuits that "mandamus relief is available under a different, and less
demanding, standard under 18 U.S.C. § 3771 in the appropriate circul1.'lstances.").
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showed it had a clear and indisputable right to a writ) (quoting Schlagenhauf,
379 U.S. at 110). Even so, we need not resolve this question. Our traditional
inquiry suffices to afford Amy the relief she requests.

See IV-A infra.

Cf,

Aguirre-Gonzalez, 597 F.3d at 53-56 (declining to settle question of standard of

review because neither the traditional ~andamus standard nor a more relaxed
standard would afford relief in the circumstances of that case).
Because we hold that the CVRA entitles Amy to only mandamus relief, we
dismiss her appeal. Under our traditional mandamus inquiry, we will grant
Amy's requested mandamus only if (1) she has

~o

other adequate means to

attain the desired relief; (2) she has demo):lstrated a clear and indisputable right
to the issuance of a writ; and (3) in the exercise of our discretion, we are satisfied
that the writ is appropriate. See Dean, 527 F.3d at 394.
B

Wright appeals from the district court's restitution order. This court
reviews the legality of the restitution order de novo. United States .v. Arledge,
553 F.3d 881, 897 (5th Cir. 2008). If the restitution order is legally permitted,
we then review the amount of the order for an abuse of discretion. Id.; United
States v. Ollison, 555 F.3d 152, 164 (5th Cir. 2(09).

III
To resolve Amy's mandamus petition and Wright's appeal, we must first
ascertain the level of proof required to award re,stitution to Amy and crime
victims lik.e her under 18 U.S.C. § 2259. The parties' dispute turns on the
interpretation and effect of the words "proximate result" in § 2259(b)(3)(F).

A
Our analysis again begins with the text of the statute. See 'Watt, 451 U.S.
at 265; In re Rogers, 513 F.3d 212,225 (5th Cir. 2008). If § 2259's language is
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plain, our "sole function" is to "enforce it according to its terms" so long as "the
disposition required by the text is not absurd." Lamie v. U.S. Trustee, 540 U.S.
526, 534 (2004) (internal quotation marks omitted); see also Bates v. United
States, 522 U.S. 23, 29 (1997) (holding that courts "ordinarily" should "resist

reading words or elements into a statute that do not appear on its face."). The
Supreme Court has explained that "[s]tatutory construction 'is a holistic
el1.deavor.'" U.S. Nat'l Banh of Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S.
439, 455 (1993) (quoting United Savings Ass'n of Tex. v. Timbers of Inwood
Forest Assocs., Ltd., 484 U.S. 365, 371 (1988». "This Court naturally does not

review congressional enactments as a panel of grammarians; but neither do we
regard ordinary principles of English prose as irrelevant to a construction of
those enactments." Flora v. United States, 362 U.S. 145,150 (1960). Although
"the meaning of a statute will typically heed the commands of its punctuation[,]
... a purported plain -meaning analysis based only on punctuation is necessarily
incomplete." Banh of Or., 508 U.S. at 454. "[AJt a minimum," our analysis "must
account for a statute's full text, language as well as punctuation, structure, and
subject luatter." Id. at 455.
Only after we apply principles of statutory construction, including the
canons of construction, and conclude that the statute is ambiguous, may we
consult legislative history. Carrieri v. Jobs.com, Inc., 393 F.3d 508,518-19 (5th
Cir. 2004).

For statutory language to he alnbiguous, however, it must be

susceptible to more than one reasonable interpretation or more than one
accepted m.eaning. Id. at 519. VYhere "the words of a statute are unambiguous,
then, this first canon is also the last: 'judicial inquiry is complete.'" Conn. Nat'l
Banh v. Gennain, 503 U.S. 249, 254 (1992) (quoting Rubin v. United States, 449

U.S. 424, 430 (1981».
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The language of 18 U.S.C. § 2259 reflects a broad restitutionary purpose.

See United States v. Lane:y, 189 F.3d 954,966 (9th Cir. 1999) ("Section 2259 is
phrased in generous terms, in order to compensate the victims of sexual abuse
for the care required to address the long tenn effects of their abuse."); United

States v. Crandon, 173 F.3d 122, 126 (3d Cir. 1999) ("Congress [in § 2259]
mandated broad restitution for a minor victim."). Section2259(a) mandates that
district courts "shall order restitution for any offense under this chapter,"
including the offense to which Paroline and Wright pled guilty, 18 U.S.C. § 2252.
Section 2259(b)(1) specifies that a restitution order "shall direct the defendant
to pay the victim ... the full amount of the vi~tim's 10sses.,,7
·Section 2259(b)(3) defines the term "the full amount of the 'victim's losses,"
contained in § 2259(b)(1), as
[A]ny costs incurred by the victim for(A) medical services relating to physical, psychiatric, or
psychological care;
(B) physical and occupational therapy or rehabilitation;
(C) necessary transportation, temporary housing, and
child care expenses;
(D) lost income;
(E) attorneys' fees, as well as other costs incurred; and
(F) any other losses suffered by the victim as a
proximate result of the offense.
Section 2259(b)(4) reinforces that "[t1he issuance of a restitution order
under this section is mandatory," id. § 2259(b)(4) (A) , and instructs that "[a] court
may not decline to issue an order under this section because of-(i) the economic
circumstances of the defendant; or (ii) the fact that a victim has, or is entitled to,
receive compensation for his or her injuries from the proceeds of insurance or

7 A "victim" is an "individual harmed as a result of a commission of a crime under this
chapter." Id. § 2259(c).
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any other source." Id. § 2259(b)(4)(B). To guide the district courts in awarding
restitution, § 2259(b)(2) instructs courts to issue and enforce restitution orders
"in accordance with section 3664 and in the same manner as an order under
3663A."
B

The district court in Pm"oline rejected Amy's argument that § 2259
requires an award of "the full amount of [her] losses." Instead, resorting to the
Supreme Court's decision in Porto Rico Railway, Light & Power Co. v. Mar, 253
U.S. 345, 348 (1920), which

explaine~

that "[w]hen several words are followed

by a clause which is applicable as much to the first and other words as to the
last, the natural construction of the language demands that the clause be read
as applicable to all," the district court extended the "proximate result" language
contained in § 2259(b)(3)(F) to apply to the losses described in subsections (A)
through (E). See Paroline, 672 F. Supp. 2d at 788 (also citing Fed. Mar. Comm'n

v. SeatrainLines, Inc., 411 U.S. 726, 734(1973». In construing the statute, the
district court expressed its concern that "a restitution order under section 2259
that is not limited to losses proximately caused by the defendant's conduct would
under most facts, including these, violate the Eighth Amendlnent," id. at 789,
and that an alternative "interpretation would be plainly inconsistent with how
the principles of restitution and causation have historically been applied." Id.
at 790. In reversing the district court's holding, the Amy panel rejected a
generalized proximate cause requirement and stressed that the causation
requirement in the definition of "victim," together with § 3664's mechanism for
joint and several liability, surmounts any Eighth Amendment concerns. See

Am:y, 636 F.3d at 200-01.
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Unlike the district court in Pal"oline, the TiVright district court seemed to
accept Amy's argument to a limited degree, as it awarded all of the restitution
she requested for her future treatment and counseling, and the costs of her
expert witness fees. Although the vVright panel accepted Amy's holding as
binding precedent in reviewing the district court's restitution award, Wright's
special concurrence, tracing the reasoning of the district court in Amy and
challenging the panel's decision not to limit § 2259 to damages proximately
caused by a defendant's criminal actions, presaged this en banc rehearing. See'

"Wright, 639 F.3d at 686-89 (Davis, J., specially concurring).
In this en banc rehearing, .Amy maintains that § 22'59 is a mandatory
statute requiring district courts to award full restitution to victims of child
pornography. In her view, the plain language of the statute d.ictates that the
proximate result language in § 2259(b)(3)(F) is limited to that category oflosses
and does not apply to the

categori~s

of losses described in § 2259(b)(3)(A)-(E).

The Government contends that § 2259(b)(3) conditions all of a victim's
recoverable losses on a showing that those losses proximately resulted from the
offense. Drawing on Porto Rico Railway, the Government asserts that the
statutory text reflects Congress' intent to condition all recoverable losses on a
showing of proximate cause. V\Tithout citing to precedent, the Government urges
us "to presume that Congress adhered to the usual balance in the law of
remedies: to hold' defendants fully accountable for the losses associated with
their conduct but in a manner that respects the deeply-rooted principle of
proximate causation." The Government further asserts that there is nothing
absurd in the conclusion that Congress intended this limiting principle to apply
to all categories oflosses. Invoking a recent Supreme Court case analyzing ci,ril
tort liability under the Federal Employers' Liability Act in support of this
proposition, the Government reasons that "the very l)urpose of a proximate19
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cause limitation is to prevent infinite liability." See CSX Transp., Inc., v.

McBride, 131 S. Ct. 2630, 2642 (2011). The Government advises the court not
to delve into legislative materials and also stresses that seven circuits have
rejected Amy's reading of the statute.
Paroline similarly construes the "proximate result" language in the statute
and relies on the construction of other restitution statutes to support his
position. Both Paroline and Vilright draw on legislative materials to assert that
in drafting § 2259, Congress intended to incorporate a proximate cause
.
t .8
reqUlremen

C
1

Our plain reading of § 2259 leads us to the following conclusion: Once a
district COUl~t determines that a person is a victim, that is, an "individual harmed
as a result of a commission of a crime" under the chapter that relates to the
sexual exploitation and abuse of children, § 2259 requires the district court to
order restitution for that victim. See 18 U.S.C. § 2259(a),(b)(4)(A),(c). The
restitution order that follows must encompass "the full amount of the victim's
losses." Id. § 2259(b)(1).

Those losses include five categories of specific

losses-luedical serv.ices related to physical, psychiatric, or psychological care;
physical and occupational therapy or rehabilitation; necessary transportation,
temporary housing, and childcare expenses; lost income; and attorney's fees and
costs-and one category of "other losses suffered by the victim as a proximate
result of the offense." Id. § 2259(b)(3). The rule of the last antecedent, recently
applied by the Supreme Court in Barnhart v. Thomas, 540 U.S. 20, 26 (2003),
B Of course, we cannot consult these materials unless we conclude that § 2259's text
is ambiguous. See Carrieri, 393 F.3d at 518-19. Even if we were to consult these materials,
they are inconclusive at best.

20

Case: 09-31215

Document: 00512058533

Page: 21

Date Filed: 11/19/2012

No. 09-41238
c/w No. 09-41254
No. 09-31215
instructs that "a limiting clause or phrase," such as the "proximate result"
phrase in § 2259(b)(3)(F), "should ordinarily be read as modifying only the noun
or phrase that it immediately follows." "[T]his rule is not an absolute and can
assuredly be overCOlll.e by other indicia of meaning," but "construing a statute in
accord with the rule is 'quite sensible as a matter of grammar.'" Id. (quoting

Nobelman v. Am. Sav. Ban!?', 508 U.S. 324,330 (1993»; accordANTONIN SCALIA
& BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 144

(2012) ("This rule is the legal expression of a commonsense principle of
")
grammar.

The structure and language of § 2259(b)(3) limit the phrase "suffered by
the victim as a proximate result of the offense" in § 2259(b)(3)(F) to the
miscellaneous "other losses" contained in that subsection. We see no "other
indicia of meaning" in the statute to suggest that the rule of the last antecedent
does not apply here. See id. Despite the clear terms of the statute, other courts
and the parties before us raise arguments in favor of a generalized proximate
cause requirement based on (a) canons of statutory construction, (b) traditional
causation principles, and (c) possible absurd results.

We address-and

dislniss-each in turn.
a

First, the Government, Paroline, \iVright, and Judge Davis's dissenting
opinion press the importance of Porto Rico Railway and other caselaw relied on
by the district court. As did the Amy panel, however, we doubt Porto Rico

Railway's applicability here.

Porto Rico Railway concerned the following

statute: "Said District Court shall have jurisdiction of all controversies where all
of the parties on either side of the controversy are citizens or subjects of a foreign
state or states, or citizens of a state, territory, or district of the United States not
domiciled in Porto Rico .... " Porto Rico R)I., 253 U.S. at 346. The Supreme
21
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Court read the words, "not domiciled in Porto Rico," to apply equally to "citizens
or subjects of a foreign state or states" and "citizens of a state, territory, or
district of the United States." Id. at 348. The Supreme Court explained,"When
several words are followed by a clause which is applicable as much to the first
and other words as to the last, the natural construction of the language demands
that the clause be read as applicable to all." Id. at 348.
Deprived of its context, Porto Rico Railway's rule can be contorted to
support the statutory interpretation urged by the Government and apply the
"proximate result" language in § 2259(b)(3)(F) to the five categories of loss that
precede it. But applying that rule here to require generalized proximate cause
would disregard that the list in P07"tO Rico Railway's statute is significantly
different than the one central to this appeal. The statute analyzed in Porto Rico

Railwa'y featured a long sentence, unbroken by numbers, letters, or bullets, with
two complex noun phrases sandwiching 'the conjunction "or," with the modifier
"domiciled in Porto Rico" following the conjoined phrases. The structure of the
sentence required the reading the Supreme Court gave it; the phrase "domiciled
in Porto Rico" modified the nouns at the head of the two phrases, "citizens or
subjects" and "citizens."

The .Supreme Court expressed its concern that a

different construction would have left the reader with a fraglnented phrase,
which would be overly broad in application, and which, in turn, would have
failed to satisfy the statute's overar'ching purpose to curtail federal courts'
jurisdiction. See Porto Rico Ry., 253 U.S. at 348.
Section 2259, in contrast, begins with an introductory phrase composed of
a noun and verb ("'full an1.ount of the victim's losses' includes any costs incurred
by the victim for-") that feeds into a list of six items, each of which are
indepen.dent objects that complete the phrase. Only the last of these items
contains the limiting language "proximate result." A double-dash opens the list,
22
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and semi~colons separate each ofits elements, leaving § 2259(b)(3) with a divided
grammatical structure that does not resemble the statute in Porto Rico Railwa)l,
with its flowing sentence that lacks any distinct separations. Of course, we do
not sit "as a panel of grammarians," Flora, 362 U.S. at 150, but we cannot ignore
that "the meaning of a statute will typically heed the COl1.1..mands of its
punctuation." Banh of Or., 508 U.S. at 454. The structural and grammatical
differences between § 2259 and the statute in Porto Rico Railway forcefully
counsel against applying Porto Rico Railway to the current statute to reach the

Pm"oline district court's reading. 9
Seatrain, the other case relied on by the district court, is similarly
inapplicable.

See Seatrain, 411 U.S. at 726.

Seatrain analyzed a federal

antitrust statute that 111.cluded a seven~category list. Id. at 732. All items on the
list but the third referred to ongoing acti"'irity; the seventh category was a catchall
category phrased as "or in any manner providing for an exclusive, preferential,
or cooperative working arrangement." Id. at 732-33. The Government urged
the Supreme Court to construe this third category as concerning a one-time
acti"'irity. Id. at 732. The Court rejected that argument because a broad reading
of the statute would conflict with the legal principle that antitrust laws are
strictly construed. Id. at 733. To aid in a narrow construction of the statute, the
Court applied the rule of statutory construction that "[catchall] clauses are to be
read as bringing within a statute categories similar in type to those specifically

9 F.urther, Porto Ri.co Railway also commands that where the statute in question
"manifests a general purpose ... [and] the apIJlication of the clause were doubtful, we should
so construe the provision as to effectuate the general purpose of Congress." 253 U.S. at 348.
The gralllmar of § 2259, viewed in light of § 2259's broad restitutionary purpose as expressed
by its plain terms, confinns that our reading is correct. See Crandon, 173 F.3d at 126
("Congress [in § 2259] mandated broad restitution for a minor victim."); Lane)', 189 F.3d at 966
("Section 2259 is pbJ."ased in generous terms, in order to compensate the victims of sexual
abuse for the care requiJ."ed to addl"ess the long term effects of their abuse.").
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enumerated" and concluded that the last catchall phrase indicated that Congress
intended all the activities to penalize only ongoing antitrust activities. Id. at 734
(citing 2 J. SUTHERLAND, STATUTES & STATUTORY CONSTRUCTION § 4908 et seq.
(3d ed. 1943»). Here, we do not face a statutory scheme that requires narrow
construction. See Crandon, 173 F.3d at 126; Lane'j', 189 F.3d at 966. Seatrain's
weight in interpreting § 2259 is questionable at best.

Seatrain's rule is at odds with the rule oflast antecedent on which we rely;
the rule of last antecedent, moreover, provides a reading faithful to § 2259's
broad restitutionary purpose. To illustrate, in Barnhart v. Thomas, the Supreme
Court reviewed an agency's interpretation of a statute that states

An individual shall be determined to be under a
disability only if his physical or mental impairment or
impairments are of such severity that he is not only
unable to do his previous worh but cannot, considering
his age, education, and work experience, engage in any
other hind of substantial gainful worh which exists in
the national economy.

Barnhart, 540 U.S. at 23 (emphases added). Applying the rule of the last
antecedent, the Supreme Court held that the words "which exists in the national
economy" referred only to the noun "any other kind of substantial gainful work"
and not to the noun "his previous work." Id. at 24-27. In support of this
holding, the Supreme Court reasoned that the words "any other" in the second
phrase did not show the "contrary intention" necessary to overcome the rule of
the last antecedent to apply that phrase to the first. Id. at 27-28.
The Supreme Court also applied the rule of last antecedent in Jama v.

Immigration & Customs Enforcement, 543 U.S. 335 (2005) to a statute that
included a complete sentence that fed into a seven-category list. Each category
on the list was punctuated with a period; only the last category on the list
24
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contained a limiting clause. Id. at 340. Drawing on the grammatical structure
of the list, the Supreme Court concluded that applying the limiting clause to the
other items in the list "stretches the modifier too far."lo Id. at 343.
As we have already explained, the grammatical structure of § 2259(b)(3)
reflects the intent to read each category of loss separate from the one that
preceded it and limit the application of the "proximate result" language in §
2259(b)(3)(F). Comparing the Supreme Court's more recent articulations of the

rule of the last antecedent in Barnhart and Jama to the older rules of statutory
construction expressed in Porto Rico Railway and Seatrainconfirms that
application of the rule of the last antecedent to limit the proximate result
language to the subsection in which it is contained makes more sense here. See

10 In Barnhart,

Justice Scalia provided an example of application oftms rule in ordinary
life that reveals the commonsensical aspect of the error in applying the proximate result
language of § 2259(b)(3)(F) to the five categories of losses that precede it:
Consider, for example, the case of parents who, before lea'ving
their teenage son alone in the house for the weekend, warn him,
'«[ au will be punished if you throw a party or engage in any other
activity that damages the house." If the son nevertheless throws
a party and is caught, he should hardly be able to avoid
punishment by arguing that the house was not damaged. The
parents proscribed (1) a party, and (2) any other activity that
damages the house. As far as appears from what they said, their
reasons for prohibiting the home-alone party may have had
nothing to do with damage to the house-for instance, the risk that
underage drinking or sexual activity would occur. And even if
their only concern was to prevent damage, it does not follow from
the fact that the same interest underlay both the specific and the
general prohibition that proof of impairment of that interest is
required for both. The parents, foreseeing that assessment of
whether an activity had in fact "damaged" the house could be
disputed by their son, might have wished to preclude all
argument by specifying and categorically prohibiting the one
activity-hosting a party-that was most likely to cause damage
and most likely to occur.
450 U.S. at 27-28,
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id. at 26. Applying the proximate result. language of § 2259(b)(3)(F) t.o the
categories that precede it would "stretchO the modifier too far" and disregard the
structure of § 2259(b)(3) as written. Jama, 543 U.S. at 343.
At least three circuits agree that under rules of statutory construction, we
cannot read the "proximate result" language in § 2259(b)(3)(F) as applying to the
categories of losses in § 2259(b)(3)(A)-(E).1l See United States v. Burgess, 684
,

F.3d 445,456-57 (4th Cir. 2012); United States v. Aumais, 656 F.3d 147,153 (2d
Cir. 2011); United States v. Monzel, 641 F.3d 528, 535 (D.C. Cir.), cert. denied,

Amy) Victim in Misty Child Pornography Series v. Monzel, 132 S.Ct. 756 (2011).
But we do not ignore that other circuits have used tools of statutory construction
to conclude that the proximate result language in § 2259(b)(3)(F) applies to the
five categories ofloss that precededit.12 See United States v. McDaniel, 631 F.3d
1204,1208-09 (11th Cir. 2011); United States v. Laney, 189 F.3d 954, 965 (9th
Cir. 1999). These circuits, however, reached this conclusion for reasons we do
not find compelling. The Eleventh Circuit, for example, applied Porto Rico
11 These circuits, whose approach we discuss later in this 'opinion, nevertheless inject
the statute with a proxirD.ate cause requirement through alternative means. See Monzel, 641
F.3d at 535; Aumais, 656 F.3d at 153.
12 This disagreement does not mean that our plain-meaning analysis is fraught with
any ambiguity. This court considers a statute ambiguous when a statute is subject to more
than one reasonable interpretation or more than one accepted meaning. See Carrieri., 393 F.3d
at 518-19. Even though we choose a course that differs from that of our sister circuits, a
division of judicial authority is not enough to render a statute ambiguous. See Reno v. Kora.}I,
515 U.S. 50,64-65 (1995) (discussing this principle in context ohule oflenity). fu'ly"seeming
agreement on a standard [in our sister circuits] suggests more harmony than there is." Uni.ted
States v. Kearney, 672 F.3d 81,96 (1st Cir. 2012). The First Circuit has correctly observed that
the various circuits have applied a proximate cause test to similar, if not identical facts, yet
reached differing outcomes that "cannot be entirely explained by differences in the facts of
record." See id. Compare Monzel, 641 F.3d at 537-40 (concluding that proximate cause shown
but l"emanding to determine the amount of harm so caused.) and McDaniel, 631 F.3d at 1209
(holding that the district court did not cleal"ly err in finding proximate cause) with McGarity,
669 F.3d at 1267-70 (concluding that proximate cause was notestablished),Aumais, 656 F.3d
at 154-55 (same), and Kennedy, 643 F.3d at 1263-65 (same).
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Railway's rule without accounting for the Supreme Court's application ofit. See

§ IV-C-1-a supra (exposing the fault in relying on the rule of Porto Rico Railwa:y).
The Ninth Circuit, moreover, read the "as a result of' language in § .2259's
definition of victim together with the "proximate result" language in §
2259(b)(3)(F) to infuse all of § 2259(b)(3) with a proximate cause requirement.
See Laney, 189F.3d at 965. vVithout more in the statute to support that

analysis, we cannot accept the Ninth Circuit's conclusion. To do so would
contradict the statute's plain terms and be tantamount to judicial redrafting.
See United States v. Naftalin, 441 U.S. 768, 773 (1979) ("The short answer is

that Congress did not write the statute that way."). The rules of statutory
construction, properly applied, cannot be used to extend the proximate result
language contained in § 2259(b)(3)(F) to the categories of losses preceding it. 13
13 The dissenting opinion authored by Judge Davis criticizes the majority analysis's
inconsistency with Porto Rico Railwa:y. Like the Eleventh Circuit, however, Judge Davis's
dissent fails to pToperly account for the statute in that opinion and § 2259's significantly
differing contexts. Like the Ninth Cu"cuit, this dissenting opinion attempts to cloak the entire
statute with a proximate callsation requirement with only scant and scattered causal language
as support; the dissenting opinion also resorts to language that applies to the procedures with
which restitution is issued and enforced within § 3664 to improperly bolster its position.
While making the same errors as our sister circuits, the dissenting opinion does not explain
why the rule of last antecedent does not apply. Its position is ultimately unpersuasive.

Judge Southwick's dissenting opinion does not agree with Judge Davis's analysis, but
it would similarly resoTt to the language of § 3664 and § 3663A to Tequire proximate causation.
The dissenting opinions are correct that § 2259 directs that "[a1n order of restitution under
this section shall be issued and enforced in accordance with section 3664 in the same manner
as an order under section 3663A." Judge Southwick's dissenting opinion construes this
language to require application of § 3663A's definition of victim as "a person directly and
proximately harmed as a result of the comn1.ission of an offense for which Testitution may be
ordered." Congl"ess' directive to rely on the procedures guiding issuance and enforcement of
a restitution order, however, does not require us to rely on the substantive definition of
"victim" contained in a separate statute when § 2259 has already supplied courts with a
different, broader definition of victim.
Lastly, Judge Davis's dissenting opinion claims that under our holding, "if Amy were
injured in an automobile accident on the way to a counseling session, those damages would
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Next) we consider the Governmenfs assertion that principles of tort
liability limit the award of restitution under § .2259 to losses proximately caused
by a defendant's criminal actions. At

~ea·st

three of our sister circuits have

accepted this view and derived a proximate cause requirement not from "the
catch-all provision of § 2259(b)(3).(F») but rather [from] traditional principles of
tort and criminallaw and [from] § 2259(c)'s definition of 'victim) as an individual
harmed 'as a result' of the defendant's offense." Monzel, 641 F.3d at 535; accord
Burgess) 2012 WL 2821069) at *10; Aumais) 656 F.3d at 153; see Kearney, 672
F. 3d at 96-97 ("It is clear to us that Congress intended some causal link between
the losses and the offense to support the mandated restitution:"); United States
v. Evers, 669 F.3d 645, 659 (6th Cir. 2012) (adopting a proximate cause
requirement but declining to decide between the two approaches of our sister
circuits).
In United States v. Monzel, a case that has served as a spru1.gboard for
other circuits evaluating § 2259) the D.C. Circuit explained that "[iJt is a bedrock
rule of both tort and criminal law that a defendant is only liable for harms he
proximately caused," and "a restitution statute [presumably] incorporates the
traditional requirement of pro:1.rimate cause unless there is good reason to think
Congress intended the requirement not to apply." Monzel, 641 F.3d at 535-36
(footnote omitted) (citing WAYNE E. LAFAVE, SUBSTANTIVE CRIMINAL LAW § 6.4,

!\

Ii

be included in a restitution award." This is not what the majority opinion suggests. Rather,
the majority refuses to artificially divide res}:lOnsibility for a crime victim's losses in
circmnstances like these here, where multiple defendants are realistically responsible for the
victim's indivisible injury. While the dissent attempts to correct this error by adopting a
collective causation theory, in doing so, it resorts to an unnecessary source in order to graft
upon the clearly-worded statute a causation requirement. Ultimately the dissenting opinion's
errors arises from its confusion of the '\rictim" inquiry which is antecedent to the calculation
of "total losses."
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at 464, 471 (2d ed. 2003). The D.C. court posited that "[a]lthough § 2259 is a
criminal statute, it functions much like a tort statute by directing the court to
make a victim whole for losses caused by the responsible party;" see id. at 536
n.5, and found nothing in the text of § 2259 indicating Congress' intent to
eliminate "the ordinary requirement of proximate cause." Id. at 536. Rather,
"[b]y defining 'victim' as a person harmed 'as a result of the defendant's

offense,'" the court inferred that "the statute invokes the standard rule that a
defendant is liable only for harms that he proximately caused." Id. The D.C.
Circuit worried that without such a limitation, "liability would attach to all sorts
of injuries a defendant might indirectly cause, no matter how 'remote' or tenuous
the causal connection." Id. at 537.
The D.C. Circuit rejected the view expressed by the In re Amy Unhnown
panel, explaining that "[h]ad Congress meant to abrogate the traditional
requirement for everything but the catch-all, surely it would have found a
clearer way of doing so." Id. at 536-37. The D.C. Circuit criticized this court's
decision in Amy because "a 'general' causation requirement without a subsidiary
proximate causation requirement is hardly a requirement at all"; "[s]o long as
the victim's injury would not have occurred but for the defendant's offense, the
defendant would be liable for the injury." Id. at 537 11..8. The circuits that have
adopted the D.C. Circuit's view have pursued a similar line of reasoning. We do
not accept this reasoning, however, and refuse to inject the statute with a
proximate cause requirement based on traditional principles of liability.
The Supreme Court has explained that we "ordinarily" should "resist
reading words or elements into a statute that do not appear on its face." Bates,
522 U.S. at 29. But the Supreme Court has also explained that the absence of
certain language in a statute does not necessarily mean that Congress intended

29
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courts to disregard traditional background principles. See U.S. Gypsum Co., 438
U.S. at 437. To illustrate, with respect to the question of intent in the criminal
provisions of the Sherman Act, the Supreme Court has explained that
"[MJere omission ... of intent [in the statute] will not
be construed as eliminating that element from the
crimes denounced"; instead Congress will be presumed
to have legislated against the background of our
traditional legal concepts which render intent a critical
factor, and "absence of contrary direction (wil11 be taken
as satisfaction with widely accepted definitions, not as
a departure from them."

Id. at 437'(quoting Morissette v. United States, 342 U.S. 246,263 (1952». In
interpreting the omission of intent in a different statute, the Supreme Court
cautioned that "far more than the simple omission of the appropriate phrase
from the statutory definition [of the offense1 is necessary to justify dispensing
vvith" a mens rea requirement. Liparota v. United States, 471 U.S. 419, 426
(1985) (quoting U.S. Gypsum, 438 U.S. at 438); see id. ("[T1he failUre of Congress
.

.

explicitly and unambiguously to indicate whether mens rea is required does not
signal a departure from this background assumption of our criminal law.").
With these principles in mind, the D.C. Circuit's analysis, which infuses
§ 2259 with a generalized proximate cause requirement, see llonzel, 641 F.3d at

535, could comport with the Supreme Court's interpretative guidance--only if

§ 2259 were naked of causal limitations. See U.S. Gypsum Co., 438 U.S. at 437.
But it is not. In ?-ssessing whether Congress intended a broad proximate cause
limitation, we cannot ignOTe that § 2259 expresses causal requirements, yet
isolates them to two discrete points: the definition of victim as an "individual
harmed as a result of a commission of a crime," and the limitation of "any other
losses" to those that are the "proximate result of the offense." . See 18 U.S.C. §
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2259(b),(c) (emphases added). Had Congress omitted allcausallang~age and not
required award of the full amount of losses, or positioned the proximate result
language so that it would apply to all categories oflosses, we could consider the
possibility that Congress intended to bind all categories of losses with a
proximate cause requirement. Instead, Congress resisted using the phrase
"proximate cause" anyvrhere in § 2259, including § 2259(b)(3)(F) and further
required the court to order the "full amount of the victim's 10sses."14 See id. The
selective inclusion and omission of causal requirements in § 2259's subsections,
together with language pointing away from ordinary causation, suggest that
Congress intended to depart from, rather than incorporate, a tradition of
generalized proximate cause.
This interpretation does not render the statute unworkable. The problem
seeming to animate the cases in other circuits

interpre~irig

§ 2259 to require

proximate cause is how to allocate responsibility for a victim's harm to any
single defendant. See Burgess, 2012 WL 2821069, at *12; Aum,ais, 6"56 F..3d at

153-54; Kennedy, 643 F.3d at 1265-66; Monzel, 641 F.3d at 537-40. These
courts ignore, however, that deciding that a defendant "must pay restitution for
the losses he caused (whether proximately or not)," does not resolve how the
court "determines how those losses should be allocated in cases where more than
"one offender caused them"-injecting the statute with traditional proximate
causation limitations takes courts no closer to determining what each defendant
must payor to supplying crime victims with the "full amount of [their] losses."

Burgess, 2012 WL 2821069, at *14 (Gregory, J., concurring in part, dissenting
14
In stark contrast, other restitution statutes contain more forceful causation
requirements that are lacking in § 2259. Compare 18 U.S.C. § 3663A(a)(2) (explaining that
a victim is "a l)erson directly and proximately harmed as a result of the commission of an
offense") with id. § 2259(c) (defining a victim as "the individual harmed as a result of a
commission of a crime").
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in part, and concurring in judgment) ("The question of whether a defendant
proximately caused some injury is entirely separate from the question of how
those proxiIl1ately caused losses should be allocated among several offenders.").
By focusing on the question of proximate cause, our sister circuits have not made

§ 2259 any easier to apply and seemingly have ignored that § 2259 has armed
courts with tools to award restitution because it instructs courts to refer to the
standards under § 3664. 15 See id. § 2259(b)(2) ("An order of restitution under
this section shall be issued and enforced in accordance with section 3664 ll1 the
same manner as an order under section 3663A.").
Section 3664 instructs that courts may enforce a restitution order "by all
other available and reasonable means," id. § 3664(m)(1)(A)(ii), and offers a
"means" to aid courts in awardil'ig restitution in a way that would ensure that
Amy receives the full amount of her losses, to the extent possible, while also
ensuring that no defendant bears more responsibility than is required for full
restitution: joint and several liability. Where "the court find.s more than 1
defendant has contributed to the loss of a victim," § 3664(h) instructs that "the
court may make each defendant liable for payment of the full amount of

15 Al1Y possible difficulty in ordering restitution in these cases arises not from the
statutory construction, but from the type of crime underlying these appeals. It is quite
possible that no other crime is like the crime of distribution, receipt, and possession of child
pornograpllY punishable under § 2252: No other crime involves single victin1.s harmed jointly
by defendants acting independently in the country. See Burgess, 2012 WL 2821069, at *13
(Gregory, J.,concurring in part, dissenting in part, and concurring in judgment) (discussing
the indivisibility of the injury to victims of child pornography crimes). Yet, the unique factual
scenario that undergirds the application of this restitution statute need not muddle our
analysis. We cannot interpret this statute to reach a result unsupported by its plain terms.
See Germain, 503 U.S. at 254 (quoting Rubin, 449 U.S. at 430) (eArplaining that where "the
words of a statute are unambiguous, then, this first canon is also the last: 'judicial inquiry is
complete."'); see also In re Amy, 591 F.3d at 797 (Dennis, J., dissenting) ("Congress intended
to afford child victims ample and generous protection and restitution, not to invite judge-made
limitations patently at odds with the purpose of the legislation.").
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restitution.,,16 The joint and several liability mechanism applies well in these
circumstances, where victims like Amy are harmed by defendants acting
separately who have caused her a singleharmY See Bu,rgess, 2012 WL2821069,
at *13 (Gregory, J., concurring in part, dissenting in part, and concurring in

16

As Judge Davis's dissenting opinion points out, § 3664(h) fully reads:
If the court finds that more than 1 defendant has contributed to
the loss of a victim, the court may make each defendant liable for
payment of the full amount of restitution or ma.)1 apportion
liability among the defendants to reflect the level of contr£bution
to the victim's loss and economic circumstances of each defendant.

(emphasis added).
Judge Davis's dissenting op:i.nion would read the italicized portion of 3664(h) to allow
district courts the discretion to circumvent § 2259's command to award a crime victim the full
amount of his or her losses. Thus, § 2259 dictates that the circumstances, underlying child
pornography convictions under § 2252 do not permit division of liability for reasons this
opinion has already explained; the injury victims like Amy suffer does not produce a loss
capable of division. See note 14 supra. We echo the criticism of this approach embodied in
Judge Southv'i'ick's dissenting opinion:
.
In light of the unique nature of prosecutions of child pornography
and the clear congressional intent to maximize awards, any
doubts about the proper amount ofrestitution should be resolved
in favor of the child .... I am concerned that [Judge Davis's]
emphasis on the discretion of a district court ... tends towards
accepting inappropriately low) even nominal awards. I would not
accept that a forward-looking estimate of the number of future
defenq,ants and awards should be used to estimate a percentage
of overall liability to be given a particular defendant. That puts
too much weight on the interests of the defendants. OverCOml)ensation is an unlikely eventuality.
Writing separately in the ;Fourth Circuit's recent opinion analyzing § 2259, Judge
Gregory eXl)lained the indivisibility of pornography victims' harms:
If [a defendant] proximately caused [a victim like Amy]'s
psychological injury, this injury is indivisible from the
psychological injuries proximately caused by the other offenders.
I do not believe a fact finder could meaningfully say precisely x
am.ount of [the ,rictiml's psychological injuries were caused by
[the defendant]'s watching the same video.
Burgess, 2012 VrL 2821069, at *13 (Gregory, J., concurring in part, dissenting in part, and
concurring in judgment).
17
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judgment) (explaining that the joint and several liability described in § 3664
"'has long been available ... in which two negligent actors, acting independently
of one another, caused by a single indivisible harm to the plaintiff.'" (quoting
TORT LAW: RESPONSIBILITIES AND REDRESS 517 (John C.P. Goldberg et al. eds.,

2008)). And although the D.C. Circuit has expressed that it is "unclear ...
whether joint and several liability may be imposed upon defendants in separate
cases," Monzel, 641 F.3d at 539, nothing in § 3664 forbids it, either expressly or
through implication; the fact that it conforms well to this context supports its
application.

Any fears that Amy and victims like her might be overcompensated
through the use of joint and several liability, as expressed under § 3664(h), are
unwarranted.

See, e.g., Burgess, 2012 WL 2821069, at * 11 ("While full

compensation would be unlikely from any individual defendant, [the victim's]
proposed interpretation of the restitution statute places no cap on her uitimate
recovery, and would allow her to recover the amount of her losses many times
over."). The use of joint and several liability does not mean that Amy may
"recover more than her total loss: [rather,] once she collects the full amount of
her losses from one defendant, she can no longer recover from any other." Id. at
*14 (Gregory, J., concurring in part, dissenting in part, & concurring in
judgment) (quoting TORT LAw, supra, at 517).
Section 3664 provides "reasonable means" to defend against any
theoretical

overcompensation that

could result.

See

18 U.S.C.

§

3664(m) (1)(A)(ii). First, if Amy recovers the full amount of her losses from
defendants, the Government and defendant may use this information to ensure
that Amy does not seek further awards of restitution.

See id. § 3664(e)

(explain.ing that the court may resolve "[aJny dispute as to the proper amount or
type of restitution ... by the preponderance of the evidence."). Second, § 3664(k)
34
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suggests a lneans for ending defendants' existing joint and several restitution
obligations once Amy receives the full amount of her losses; it allows for a
district court, "on its own motion, or the motion of any party, including the
victim, [to] adjust the payment schedule, or require immediate payment in full,
as the interests of justice require." This broadly phrased subsection seems to
enable courts to apply joint and several liability across jurisdictions because it
permits those courts to adjust restitution orders as victims receive the full .
amount of their 10sses. 18 More concretely, if Amy one day receives the full
amount of restitution representing the "full amount of [her] losses" .under § 2259,
district courts across the nation may amend the judgments of defendants to
reflect this fact under § 3664(k) by terminating further restitution obligations. 19

In either circumstance, district courts must be in possession of evidence
to support entry of restitution or amendment of the defendants' judgments.
There are several potential sources of this information. Victims, of course, are
in the best position to know what restitution they have recovered and what
restitution they have yet to receive. In addition to information obtained from
victims, the Government may rely on information maintained by the probation
office and other arms of the U.S. Department of Justice to ensure that amounts

lB Use of this mechanism does not violate § 3664(f)(1)(B)'s command that courts may
not consider a victim's receipt of compensation from other sources "in determining the amount
of restitution" because § 2259 limits a victim's recovery to the full amount of his or her losses.
Section 2259(b)(4)(B)'s similar instruction that a court may not decline to issue a restitution
order "because of ... the fact that a victim has, or is entitled to, receive compensation for his
or her injuries from ... any other source" reinforces this conclusion. Section 2259(b)(4)(B),
read together with § 3664(b) (f) (1) (B); reinforces the mandatory nature of § 2259 by disallowing
district courts from declining to issue restitution to crime victims ·while simultaneously
honoring the cap § 2259 places on victims' recovery: the full amount of a victim's losses.

1\

19 Of course, even while funy may not collect more than to which she is entitled, she
may certainly obtain judgments ,in excess ofthat amount. Indeed, Amy has already obtained
judgments exceeding $3.4 million.

1
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reported by a victim are accurate. 20 Defendants may dispute any amounts in
these requests, and, under § 3664(e), the court may resolve "[a]ny dispute as to
the proper amount or type of restitution ... by the preponderance of the
.d
,,21
eVl ence.
c
N ext, the Government asserts that not restricting the recovery of losses
by proximate cause produces an absurd result-constitutional implications that
could be avoided if we were to read § 2259 as requiring proximate causation with
respect to all categories of losses. See Lamie, 540 U.S. at 534 (instructing that
courts must enforce a statute's terms so long as "the disposition required by the
text is n0t absurd."). Specifically, the Government is concerned that without a
proximate cause limitation, § 2259 could be challenged on the ground that it
subjects a defendant to excessive punishment under the Eighth Amendment.
The Eighth Amendment prescribes that "[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted." U.S. CONST. amend. VIII. The Government posits that by giving effect
to the statute's plain text, this court could cause Eighth Amendmerit problems
similar to that expressed by a recent Supreme Court case involving criminal
forfeiture: VYhere criminal forfeiture "would be grossly disproportional to the
gravity of (an] offense," the Supreme Court held that it would violate the
Excessive Fines Clause of the Eighth Amendment. United States v. Bajaha}ian,
524 U.S. 321, 324 (1998).
20 The comprehensive information the Government has provided in this case regarding
the restitution ordered in other cases involving Amy confirms the Government's access to this
type of information.
21 Nothing in § 2259, § 3664, or in this opinion is intended to restrict the district court's
ability to use any other mechanisms available under § 3664 to order restitution in a manner
that effects § 2259's purposes.
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First, we are not persuaded that restitution is a punishment subject to the
same Eighth Amendment limits as criminal forfeiture. Its purpose is remedial,
not punitive. See United States v. TiVebber, 536 F.3d 584,602-03 (7th Cir. 2008)
("Forfeiture and restitution are distinct remedies. Restitution is remedial in
nature, and its goal is to restore the victim's loss. Forfeiture, in contrast, is
punitive; it seeks to disgorge any profits that the offender realized from his
illegal activity.") (citations omitted); see also United States v. Taylor, 582 F.3d
558, 566 (5th Cir. 2009) ("Restitution operates to make the victim of the crime
whole."). Even so, restricting the "proximate result" language to the catchall
category in which it appears does not open the door to grossly disproportionate
restitution in a way that would violate the Eighth Amendment. Section 2259
contains discrete. causal limitations that precede the restitutionary right;
restitution thus is limited to losses arising out of a victim's injury. See 18 U.S.C.
§ 2259(c) (imposing general causation requirement on definit.ion of victim).

Furthermore, the mechanisms under § 3664, which have already been described,
further allay any concerns as to over-punishment.

Fears over excessive

punishment are misplaced.
Any concern that individual defendants may bear a greater restitutionary
burden than others convicted of possessing the same victim's images, moreover,
does not implicate the Eighth Amendment or threaten to create an absurd
result. See Arledge, 553 F.3d at 899. Restitution is not tied to the defendant's
gain; rather "so long as the government proved that the victim suffered the
actual loss that the defendant has been ordered to pay, the restitution is
proportional." Id. Even where a district court selectively imposed restitution on
one co-defendant and not another, this court has treated this seeming inequality
as being "of no consequence." See id. (citing United States v. Ingles, 445 F.3d 830,
839 (5th Cir. 2006) (explaining that "a district court may consider the relative
37
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degrees of responsibility of' co-defendants in imposing restitution obligations and
therefore, the simple fact that like punishment was not imposed on [the
co-defendants] does not offend the constitution" (internal quotation marks and
citations omitted)). Thus, the fact that some defendants will be held jointly and
severally liable for the full amount of Amy's losses, while other defendants
convicted of possessing Amy's images may not be (because, for example, the
GovernDJ,ent or Amy does not seek restitution from them) does not offend the
Eighth Amendment. See id.
The court, moreover, can ameliorate the impact of joint and several
liability on an individual defendant by establishing a payment schedule that
corresponds to the defendant's ability to pay. See, e.g., United States v" Wright,
No. 09-CR-103, at 5 (E.D. La. Dec. 16, 2009) (explaining the payment of
restitution "shall begin while the defendant is incarcerated [and u]pon release,
any unpaid balance shall be paid at a rate of $200.00 per month" and further
explaining that "[t]he payment is subject to increase or decrease, depending on
the defendant's ability to pay."); see also 18 U.S.C. § 3664(e) ("The burden of
demonstrating the financial resources of the defendant and the financial needs
of the defendant's dependents, shall be on the defendant.").
Ultimately, while the imposition of full restitution may appear harsh, it
is not grossly disproportionate to the crime of receiving and possessing child
pornography. Cf, id. at 899-900 (rejecting Eighth Amendment challenge to the
imposition of full restitution, pursuant to joint and several liability, under
Mandatory Victims Restitution Act, in context of mail fraud case). In light of
restitution's remedial nature, § 2259's built-in causal requirenlents, and the
mechanisms described under § 3664, we do not see any Eighth Amendment
concerns here or any other absurd results that our plain reading produces.

II:
1

r

II
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2

Accordingly, we hold that § 2259 requires a district court to engage in a

.

two-step inquiry to award restitution where it determines that § 2259 applies.
First, the district court must determine whether a person seeking restitution is
a crime victim under § 2259-that is, "the individual harmed as a result of a
commission of a crime under this chapter." 18 U.S.C. § 2259(c). The Supreme
Court has acknowledged that "[t]he distribution of photographs and films
depicting sexual activity by juveniles is intrinsically related to the sexual abuse
of children," New York v. Ferber, 458 U.S. 747, 759 (1982), and this court has
elaborated that "children
depicted in child pornography may be
considered to be
.
,
the victims of the crime of receiving child pornography." U7iited States v. Norris,
159 F.3d 926, 929 (5th Cir. 1998).

This logic applies witb equal force to .

defendants who possess child pornography:

By possessing, receiving, and

distributing child pornography, defendants collectively create the demand that
fuels the creation of the abusive images. Thus, where a defendant is convicted
of possessing, receiving, or distributing child pornography, a person is a victim
under this definition if the images the defendant possesses, receIves, or
distributes include those of that individual.
Second, the district court must ascertain the full amount of the victim's
losses as defined under § 2259(b)(3)(A)-(F), limiting only § 2259(b)(3)(F) by the
proximate result language contained in that subsection, and craft an order
guided by the mechanisms described in § 3664, with a particular focus on its
mechanism for joint and several liability.
IV

Having resolved this important issue of statutory interpretation, we apply
our holding to Amy's mandamus and Wright's appeal.
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A
Under our traditional mandamus inquiry, we will grant Amy's petition for
mandam.us if (1) she has no other adequate means to attain the desired relief;
(2) she has demonstrated a clear and indisputable right to the issuance of a writ;
and (3) in the exercise of our discretion, we are. satisfied that the writ is
appropriate in these circumstances. See Dean, 527 F.3d at 394. As the Supreme
Court has noted, the "hurdles" limiting use of mandamus, "however demanding,
are not insuperable." Cheney v.

u.s. Dist.

Court, 542 U.S. 367, 381 (2004).

We easily conclude that the first prong is met. Because we have held that
the C'lRA limits crime victims' reiief to the mandamus remedy, Amy has no
other means for obtaining review of the district court's decision not to order
restitution. See supra § II-A. We are also satisfied that a writ is appropriate in
these circumstances:

~he

CVRA expressly authorizes mandamus, 18 U.S.C. §

3771(d)(3), and awarding restitution would satisfy § 2259's broad restitutionary
purpose. Next, we conclude that Amy has a "clear and indisputable" right to
restitution in light of our holding today. First, Amy is a "victim" under § 2259(c).
Paroline possessed at least two of her in1.ages, and his possession of those images
partly formed the basis of his conviction. See Ferber, 458 U.S. at 759; Norris,
159 F.3d at 929. Amy, as an "individual harmed as a result of [Paroline's]
commission of a crime" falling within § 2259's scope, is thus a victim under §
2259. See Kearney, 672 F.3d at 94 ("Any argument that [Amy] has not suffered
harm as a result of (Paroline's] crimes defies both fact and law."). Because Amy
is a victim, § 2259 required the district court to award her restitution for the
"full amount of (herJ losses" as defined under § 2259(b)(3). Because the district
court awarded Amy nothing, it therefore clearly and indisputably erred. No
matter what discretion the district court possessed and no matter how
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confounding the district court found § 2259, it was not free to leave Amy with
. nothing.
On remand, the district court must enter a restitution order reflecting the
"full amount of [Amy's] losses" in light of our holdings today.

B
Turning to Wright's appeal, Amy is eligible for restitution as a "victim" of
Wright's crime of possessing images of her abuse for the same reasons she is
eligible as a victim ofParoline's crime. See supra § IV-A. It was therefore legal
for the district court to order restitution to Amy. See Arledge, 553 F.3d at 897
(reviewing the legality of the restitution order de novo). As such, Wright's
. appeal necessarily focuses on the ,amount of the district court's restitution
award, which we re'view for an abuse of discretion. Id. The district court
awarded Amy $529,661 by adding Amy's estimated future counseling costs to the
value of her expert witness fees. The district court did not explain why Wright
should notbe required to pay for any of the other losses Amy requested, and the
record does not otherwise disclose why the district court reduced the
Government's full request on Amy's behalf. While the district court erred in
failing to award Amy the full amount of her losses, because the Government did
not appeal Wright's sentence and Amy did not seek mandam.us review, under
Greenlaw v. United States, we must affirm Wright's sentence. 554 U.S. 237, 246

(2008) (holding appellate court may not increase sentence of defendant where
Governll1.ent did not appeal sentence directly or on cross-appeal).

v
For the reasons above, we reject the approach of our sister circuits and
hold that § 2259 imposes no generalized proximate cause requirement before a
child pornography victim may recover restitution from a defendant possessing
images of her abuse. We AFFIRM the district court in United States v. VVrig ht,
41
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No. 09-CR-103 (KD. La. Dec. 16, 2009).

We VACATE the district court's

judgment in United States v. Parolinc, 672 F. Supp. 2d 781 (KD. Tex. 2009), and
REMAND for proceedings consistent with this opinion. 22
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Amy's motion to strike portions of the Government's brief is DENIED.
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DENNIS, Circuit Judge, concurring in part in the judgment.

I respectfully concur in the majority opinion's decision that the CVRA does
not grant crime victims a right to a direct appeal from a district court's rejection
of her claim for restitution under 18 U.S.C. § 2259; that the CVRA grants crime
victims only a right to seek traditional mandamus review; and that the CVRA
grants the government the right to seek mandamus and to retain its right to a
direct appeal.
I further agree with the majority that neither the Government nor the
victim is required to prove that the victim's losses defined by 18 U.S.C. § 2259(b)
\ . (3) (A)-(E) were a proximate result of the defendant's crime; it is only "any other
loss suffered by the victim" that must be proved to be "a pro1..rJ.mate result of the
offense." Id. § .2259(b)(3)(F). Section .2259(c) defines "victim" as an "individual
harmed as a result of a commission of a crime under this chapter," but it does
not require a showing that the victim's losses included in § 2259(b)(3)(A)-(E) be
a "proximate result of the offense." From this, I infer that the statute places only
a slight burden on the victim or the government to show that the victim's losses
or harms enumerated in those subsections plausibly resulted from the offense.
Once that showing has been made, in my view, a presumption arises that those
enumerated losses were the proximate result of the offense, which the defendant
may rebut with sufficient relevant and admissible evidence.
Finally, I agree with the majority's conclusion that where a defendant is
convicted of possessing child pornography, a person is a victim under the statute
if the images include those of that individual. In these cases, I agree that the
government and the victim have made a sufficient showing, unrebutted by the
defendant, that the victim is entitled to restitution of losses falling under 18
U.S.C. § 2259 (b) (3) (A)-(E). Therefore, I concur in that -part of the majority's
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judgment that vacates the district courts' judgments and remands the cases to
them for further proceedings.
In relnanding, however, I would simply direct the district courts to proceed
to issue and enforce the restitution orders in accordance with 18 U.S.C. § 3664
and 3663A, as required by § 2259(b )(2). Going forward, I believe it best to permit
district courts to craft procedural and substantive devices for ordering
restitution that would take into account both the .mandatory nature of full
restitution for crime victims under section 2259 and the mechanical difficulties
of crafting orders given the possibility of multiplicitous liability among hundreds
of defendants under circumstances that may change over time. While I admire
the majority's effort to provide guidance to the district courts in their extremely
difficult task of molding and merging these federal statutes, §§2259, 3663A, and
3664, into a legal, just, and predictable system, I believe that effort is premature

in this court at this time on the present record. Rather, I would leave the
decision as to how to proceed under these statutes to the district courts, which
may decide to take additional evidence and require study and briefing by the
parties to assist them in these difficult cases.
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W. EUGENE DAVIS, Circuit Judge, concurring in part and dissenting in part,
joined by KING, SMITH, and GRAVES, Circuit Judges.

I agree with my colleagues in the majority that we should grant
mandamus in In re Am'), and remand for entry of a restitution award. 1 I also
agree that we should vacate the award entered in Wright and remand for further
consideration on the amount of the award. The devil is in the details, however,
and I disagree with most of the majority's analysis.
I disagree with my colleagues in the majority in two major respects:
1.

Although I conclude that the proximate cause proof required by the
restitution statutes can be satisfied in these cases, I disagree with·
the majority that the statute authorizes restitution without any
proof that the violation proximately caused the victim's losses.

2.

I agree with the majority that the district court must enter a
restitution award against every offender convicted of possession of
the victim's pornographic image; but I disagree with the majority
that in cases such as these two, where the offenses of multiple
violators contribute to the victim's damages, the district court must
enter an award against each offender for the full amount of the
victim?s losses. No other circuit that has addressed this issue has
adopted such a one size fits all rule for the restitution feature of the
sentence of an offender. Other circuits have given the district courts
discretion to assess the amount of the restitution the offender is

1 Section 2259 directs courts to "order restitution for any offense under this chapter."
District courts dQ not have discretion to make no award.
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ordered to pay. See, e.g., United States v. Burgess, 684 F.3d 445,460
(4th Cir. 2012); United States
Cir. 2012); United States
Cir. 2012); United States

V.

V.

V.

Kearney, 672 F.3d 81, 100-01 (1st

McGarity, 669 F.3d1218, 1270 (11th

Laney, 189 F.3d 954,967 (9th Cir. 1999).

1.
THE STATUTES
At bottom, this is a statutory interpretation case, and I begin with a
consideration ofthe structure and language of the statutes at issue that facially
belie the majority's position that victims may be awarded restitution for losses
not proximately caused by offense conduct. Section 2259 specifically governs
mandatory restitution awards for crimes related to the sexual exploitation and
abuse of children. A number of provisions in the statute make it clear that proof
of a causal connection is required between the offenses and the victim's losses.
Section 2259(b)(2) expressly incorporates the general restitution
procedures of 18 U.S. C. § 3664 and states that "[a]n order of restitution under
this section shall be issued and enforced in accordance with section 3664 in the
same manner as an order under section 3663A." Section 3664(e) states that
"[t]he burden of demonstrating the amount of the loss sustained by a victim as
a resu.lt of the offense shall be on the attorney for the Government." (emphasis

added).
This language requiring proof of causation from § 3664(e) is consistent
with the language defining "victim" found in § 2259(c), who is defined as "the
individual harmed as a result of a commission of crime under this chapter .... "
(emphasis added).
Section 2259(a) states that the court "shall order restitution for any offense
under this chapter." Section 2259(b)(3) states that the victim's losses are defined
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as those suffered by the victim "as a proximate result of the offense." The full
text of § 2259(b)(3) is as follows:
[T]he term "full amount of the victim's losses" includes any costs
incurred by the victim for (A) medical services relating to physical, psychiatric, or
psychological care;
(B) physical and occupational therapy or rehabilitation;
(C) necessary transportation, temporary housing, and child
care expenses;
CD) lost incop:le;
CE) attorneys' fees, as well as other costs incurred; and
CF) any other losses suffered by the victim as a proximate
result of the offense.
(emphasis added).
In interpreting this provision we should follow the fundamental canon of
statutory construction established by the Supreme Court in Porto Rico Railway,
Light & Power Co. v. Mar, 253 U.S. 345 (1920). In that case, the Court held that

"[w)hen several "vords are followed by a clause \vhich is applicable as much to
the .first and other words as to the last, the natural construction of the language
demands that the clause be read as applicable to all."

Id~

at 348. Applying this

cardinal rule of statutory interpretation, I conclude that subsection .(F)'s "as a
proximate result of the offense" language applies equally to the previous five
subcategories oflosses, CA) through (E). This interpretation was accepted by the
Eleventh Circuit in United Sta.tes v. IIIIcDaniel, 631 F.3d 1204, 1209 (11th Cir.
2011) ("The phrase 'as a proximate result of the offense' is equally applicable to
medical costs, lost income, and attorneys' fees as it is to 'any other losses.'"
(citing Porto Rico R),., 253 U.S. at 348»; see also Laney, 189 F.3d at 965 (readiIig
the "as a result of' language in § 2259 1s definition of victim together with the
"proximate result" language in § 2259(b)(3)(F) to infuse all of 2259(b)(3) with a
proximate cause requirement).
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In contrast, the majority concludes that once the district court determines
that a person is a victim (an individual harmed as a result of an offense under

§ 2259) the district court must order restitution without further proof of
causation. 2
The majority's reading of § 2259(b)(3) is patently inconsistent with the rule
of statutory interpretation announced in Porto Rico Railway, which makes it
clear that the clause

shc~>uld

be read to apply to all categories of 10ss.3 My

conclusion that Porto Rico Railwa'y's rule of interpretation applies in this case
is made even clearer when we consider the multiple references in the statutes
discussed above expressly reflecting Congressional intent to require proof of
causation.
The D.C. Circuit and other circuits have reached the same conclusionthat is, that § 2259 requires proof of proximate cause-albeit by a slightly
different reasoning. See United States v. Monzel, 641 F.3d 528,535-37 (D.C. Cir.

2011); United States v. Aumais, 656 F.3d 147,153 (20.. Cir. 2011); Burgess, 684
F.3d at 459. The D.C. Circuit explained that it is
a bedrock rule of both tort and criminal law that a defendant is only
liable for harms he proximately caused. ("An essential element of
the plaintiffs cause of action for negligence, or ... any other tort, is
that there be some reasonable connection between the act or
omission of the defendant and the damage which the plaintiff has

2 The majority would apparently hold that if Amy were injured in an automobile
accident on the way to a counseling session, those damages would be included in a restitution
award.

I am not persuaded by In re Am,is attempt to distinguish the statute in Porto Rico
Railway on the basis that the subcategories of § 2259(b)(3) are separated by semicolons rather
than commas. See In re Amy, 636 F.3d 190,199 (5th CU". 2011). Either punctuation device is
an acceptable method of separating clauses. See BRYAN A. GARNER, THE REDBOOK: A11ANuAL
ON LEGAL STYLE 1-15 (2d. ed. 2006).
.
3
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suffered. This connection usually is dealt with by the courts in
terms of what is called 'proximate cause' .... ").
(footnote omitted) (citation omitted) (quoting W. PAGE KEETON ET AL., PROSSER
AND KEETON ON THE LAW OF TORTS § 41, at 263 (5th ed. 1984»); see also WAYNE
R. LAFAVE, SUBSTANTIVE CRIMINAL LAw § 6.4, at 464 (2d ed. 2003) ("[For] crimes

so defined as to require not merely conduct but. also a specified result of conduct,
the defendant's conduct must be the 'legal' or 'proximate' cause of the result.").
"Thus, we will presume that a restitution statute incorporates the traditional
requirement of proximate cause unless there is good reason to think Congress
intended the requirement not to apply." Monzel, 641 F.3d at 536.

The court

found that "nothing in the text or structure of § 2259 leads us to conclude that
Congress intended to negate the ordinary requirement of proximate cause." Id.
Other circuits have used different analyses but all circuits to confront this
issue have interpr'eted the statute as using a proximate causation standard
connecting the offense to the losses. See United States v. Evers, 669 F.·Sd 645,
658-59 (6th Cir. 2012) (finding a proximate cause requirement but declining to
choose whether to adopt the McDaniels or ]([onzel rationale as they are
"complementary"); Kearney, 672 F.3d at 96, 99 (adopting a 'proximate cause
standard but not sp.ecifyingunder what analysis); United States v. Crandon, 173
F.3d 122, 125-26 (3d Cir. 1999) (stating, without analysis, that § 2259 requires
damages for losses suffered "as a proximate result of the offense"). This circuit
is the only circuit that has interpreted § 2259 and concluded that proximate
cause is not required by the statute.
For the above reasons, I conclude that the statutes at issue require proof
that the defendant's offense conduct proximately caused the victim's losses
before a restitution award can be ent.ered as part of the defendant's sentence.
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II.
CAUSATION

In cases such as the two cases before this court where the conduct of
multiple offenders collectively causes the victim's damages, I would follow the
position advocated by the Government and adopted by the First Circuit and the
Fourth Circuit to establish the proximate cause element required by § 2259.

Kearney, 672 F.3d at 98-99; Burgess, 684 F.3d at 459-60. Under this "collective
causation" theory, it is not necessary to measure the precise damages each ofthe
over 100 offenders caused. As the First Circuit in Kearney stated: "Proximate
cause exists where the tortious conduct of multiple actors has combined to bring
about harm, even if the harm suffered by the plaintiff ,might be the same if one
of the numerous tortfeasors' had not committed the tort." 672 .F.3d at 98. The
court relied 011 the following statement of the rule from Prosser and Keeton:
V\7b.en the conduct of two or more actors is so related to an event
that their combined conduct, vieViled as a whole, is a but-for cause
of the event, and application of the but-for rule to each of them
individually would absolve all of them, the conduct of each is a cause
in fact of the' event.
KEETON ET AL., supra, § 41, at 268.
The court explained further:
Proximate cause therefore exists on the aggregate level, and there
is no reason to find it lacking on the individual leveL The
Restatement (Third) of Torts has recognized this: causation exits
even where "none of the alternative causes is sufficient by itself, but
together they are sufficient" to cause the harm.

Kearney, 672 F.3d at 98 (quoting RESTATEMENT (THIRD) OFToRTS: LIABILITY FOR
PHYSICAL AND EMOTIONAL HARM § 27 reporters' 11. cmt. g. (2010); id. § 36 cmt. a
("(E}ven an insufficient condition ... can be afactual cause of harm when it
combines with other acts to constitute a sufficient set to cause the harm.")).
50
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I agree with the Government and the First and Fourth Circuits that this
definition of proximate cause is appropriate in this context and under this
standard the causation requirement in both cases before us is satisfied.

III.

AMOUNT OF THE AWARD
The most difficult issue in these cases-where multiple violators combine
to cause horrendous damage to a young victim-is establishing some standards
to guide the district court in settin.g an appropriate restitution award for the
single offender before the court.
I agree that Amy is a victim in both cases before us. Defendant Parolin.e
(in In re Amy) and defendant Wright possessed Amis pornographic images and
the statute requires the court to enter an award against them.
I agree that Amy is entitled to a restitution award from all of her offenders
in a sum that is equal to the amount of her total losses. But in cases such as
these where multiple violators have contributed to the victim's losses and only
one of those violators is before the court, I disagree that the court must always
enter an award against that single violator for the full amount of the victim's
losses. I agree that § 3664(11.) gives the court the option in the appropriate case
of entering an award against a single defendant for the full amount of the
victim's losses even though other offenders contributed to these losses. I also
agree that in that circul1lstance the defendant can seek contribution from other
offenders jointly liable for the losses. 4 We have allowed such contribution claims

4 The Government argued that contribution would not apply in this context because the
statute did not authorize it and, in any event, it would not apply among defendants convicted
in different courts; but their authority on this point is very thin and does not directly and
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in analogous non-sex offender cases. E.g., United States v. Arledge, 553 F.3d 881,
899 (5th Cir. 2008) (finding that defendant could "seek contribution from his coconspirators to payoff the restitution award and reduce the amount he
personally owe[d]" in the context of a fraud scheme with multiple participants);

accord United States v. Martinez, 610 F.3d 1216, 1234 (10th Cir. 2010); United
States v. Newsome, 322 F.3d 328, 340-41 (4th Cir. 2003).
In concluding that an award for the full amount of the victim's losses is
required the majority relies on § 3664(h) which provides:
If-the court finds that more than 1 defendant has contributed to the
loss of a victim, the court may make each defendant liable for
payment of the full amount of restitution or may apportion liabilit}'
among the defendants to reflect the level of cont7"ibution to the
victim's loss and econon~ic circumstances of each defendant.
(emphasis added). The majority simply ignores the second clause in § 3664(h)
emphasized above.. That subsection plainly gives the court the option of either
(1) assessing a restitution award against the single defendant in an amount that
is equal to the victim's total losses or (2Y apportioning liability among the
defendants to reflect each defendant's level of contribution to the 'victim's loss
taking into consideration a number of factors including the economic
circumstances of each defendant. Accord McGarity, 669 F.3d at 1270. It would
be surprising if Congress had not given courts this option. After all, restitution.
is part of the defendant's criminal sentence and § 3664(h), consistent with
sentencing principles generally, gives the sentencing judge discretion to fix the
sentence based on the facts and circum.stances surrounding the defendant's
circumstances, background, and nature of his conduct. See, e.g., Burgess, 684
F.3d at 460; Kearney, 672 F.3d at 100-01; McGarity, 669 F.3d at 1270; Laney,
strongly support this view.
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189 F.3d at 967. One size does not fit all in this context any more than the
length of a prison sentence or any other feature of a criminal sentence.
I agree with the majority that the defendants in both cases before us
having been convicted of violating 18 U.S.C. § 2252 must be ordered to pay
restitution to Amy. We should leave the calculation of the appropriate award
against each defendant to the district court in the first instance. I would give the
district court the following general guidelines:
The court must recognize that Amy's losses are an aggregation of the acts
of the person who abused and filmed her assault, those who distributed and
redistributed her images, and those who possessed those images. The culpability
and liability for restitution of anyone defendant regarding Amy's loss is
dependent at least in part on the role that defendant played with respect to her
exploitation. See, e.g., Burgess, 684 F.3d at 460.
The court should first compute the victim's probable future losses based
on evidence of the daluages she will likely incur from the date of the defendant's
offense conduct into the foreseeable future. The court should consider all items
of damage listed in § 2259(b)(3) as well as any other losses suffered by the
defendant related to the conduct of the violators of this chapter.
In a case such as this where multiple individuals have been convicted of
contributing to her abuse, the district court has the discretion under § 3664(h)
either to enter an award for the total amount of her provable losses or some
portion of those losses to reflect the defendant's role in causing the damage as
well as tbe other surrounding circulllstances.
The district court is not required to justify any award with absolute
.,

precision, but the amount of the award must have a factual predicate. In
determining whether it should cast the single defendant before it for the total
amount of the 'victim's losses or in fixing the amount of a smaller award the
53
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court should consider all relevant facts including without limitation the
following:
The egregiousness of the defendant's conduct including whether he was

1.

involved in the physical abuse of this victim or other victims, and whether
he attenlpted to make personal contact with victims whose images he
vi.ewed or possessed.
2.

For defendants who possessed images of the victim, consider the number
of images he possessed and viewed, and whether the defendant circulated
or re-cITculated those images to others.

3.

The financial means of the defendant and his ability to satisfy an award.

4.

The court may consider using the $150,000 liquidated civil damage award
authorized by 18 U.S.C. § 2255 or a percentage thereof as a guide infixing
the amount of the award.

5.

The court may also consider as a guide awards made in similar cases in
this circuit and other circuits.

6.

Any other facts relevant to the defendant's level of contribution to the
Victim's loss and economic circumstances of the defendant.

N.
CONCLUSION
In summary, I would grant mandamus and vacate the judgment in In re

Amy and remand that case to the district court to enter an award consistent with
the principles outlined above. I would also vacate the judgment in l7i1right and
remand for entry of judgment consistent with the above guidelines.
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LESLIE H. SOUTHWICK, Circuit Judge, dissenting:
We are confronted with a statute that does not provide clear answers. I
join others in suggesting it would be useful for Congress "to reconsider whether
§ 2259 is the best system for compensating the victims of child pornography

offenses." United States v. Kennedy, 643 F.3d 1251,1266 (9th Cir. 2011); see also

United States v. Burgess, 684 F.3d 445, 460 (4th Cir. 2012). The goal is clear:
providing meaningful restitution to victims of these crimes.

How to order

restitution in individual cases in light of that goal is a difficult question.
Our task today is to effectuate the scheme according to the congressional
design as best as we can discern it. Both of the other opinions have ably
undertaken this difficult task. I agree with Judge Davis that this circuit should
not chart a solitary course that rejects a causation requirement. The reasons
why I believe the statute requires causation are different than he expresses,
though. I agree with the majority, relying on the last-antecedent rule, that the
phrase "as a proximate result of the offense" that is in Section 2259(b)(3)(F) only
modifies the category ofloss described in (F). See, e.g., Jama v: Immigration and

Customs Enforcement, 543 U.S. 335, 343 (2005).
Though I agree with the majority in that respect, I find persuasive the
reasoning of the Second, Fourth, and D.C. Circuits that causation "is a deeply
rooted principle in both tort and criminal law that Congress did not abrogate
when it drafted § 2259." United States v. Aumais, 656 F.3d 147,153 (2d Cir.

2011); Burgess, 684 F.3d at 457; United States v. Alonzel, 641 F.3d 528, 535-36
(D.C. Cir. 2011). In a similar vein, the Supreme Court stated that absent "some
indication of congressional intent, express or implied," courts will decline to read
federal statutory crimes that fail to mention it, as eliminating the mens rea
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requirement that has been a hallmark of crimes since the common law. Staples

v. United States, 511 U.S. 600, 605-06 (1994).
True, the positioning of the phrase "proximate result" solely within
subsection (F) could be a sign that Congress meant to eliminate causation for
damages falling under subsections (A)-(E). Any such implication is thoroughly
defeated, though, by other provisions of the statute. First, as the D.C. Circuit
has recognized, Section 2259 calls for restitution to go to a "victim" of these
crimes, a term defined as "the individual harmed as a result of a commission of
a crime under this chapter." Monzel, 641 F.3d at 535 (em.phasisadded).
Second, the statute directs that an order of restitution should be issued and.
enforced "in the same rp-anner as an order under section 3663A.-" §2259(b)(2)/
Under Section 3663A "'victim' means a person directly and proximately harmed
as a result of the commission of an offense for which restitution may be ordered."

§ 3663A(2). The "as a result" language from Section 2259 as well as the more
explicit mention of proJ>.imate harm in Section 3663A convince me that "nothin.g
in the text or structure of the restitution statute affirmatively indicates that
Congress intended to negate the ordinary requirement of proximate causation
for an award of compensatory damages." Burgess, 684 F.3d at 457; Monzel, 641
F.3d at 536.
I understand the contours of this proximate-cause requirement in much
the same manner as does Judge Davis, including his analysis of "collective
causation." See also United States v. Kearney, 672 F.3d 81,96-98 (1st Cir. 2012).
I also agree that the option of "apportion[ingJ liability among the defendants to
reflect the level of contribution to the victim's loss and economic circumstances
of each defendant" belies the majority's notion that each case calls for an award
equal to the total loss incurred by a victim. § 3664(h). Yet by making restitution
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"mandatory" for all these crimes of exploitation, including possession and
distribution of child pornography, Congress made its "goal of ensuring that
victims receive full compensation" plain. Kearney, 672 F.3d at 99.
Awards must therefore reflect the need to make whole the victims of these
offenses. As Amy's suffering illustrates, the "distribution of photographs and
films depicting sexual activity by juveniles is intrinsically related to the sexual
abuse of children."

New York v. Ferber, 458 U.S. 747, 759 (1982).

They

constitute an indelible "record of the children's participation and the harm to the
child is exacerbated by their circulation." Id.
In light of the unique nature of prosecutions for child pornography and the
clear congressional intent to maximize awards, any doubts about the proper
amount of restitution should ·be resolved in favor of the child. This concern is
largely a matter of a difference of emphasis from the views eArpressed by Judge
Davis. I am concerned that his emphasis on the discretion of a district court,
though clearly that discretion exists and can be exercised under the terms of
Section 3664, tends towards accepting inappropriately low, even nominal
awards. I would not accept that a forward-looking estimate of the number of
future defendants and awards should be used to estimate a percentage of overall
liability to be assigned a particular defendant. That puts too luuch weight on
the interests of the defendants. Over-compensation is an unlikely eventuality.
Were it to occur, then at that point district courts might be able to .shift to
evening up contributions among· past and future defendants.
In summary, proximate cause must be shown and the principle of
aggregate causation is the method for pro-ving its existence. By statute, district
courts can award all damages to each defendant but also have discretion to make
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lesser awards if properly explained. This means that I agree with requiring
additional proceedings as to both defendants) but disagree that each district
court is required to impose a restitution award of the full amount of damages.

I

'I

II
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April 27, 2012

VIA ECF
The Honorable Lyle W. Cayce
Clerk, United States Court of Appeals for the Fifth Circuit
600 S. Maestri Place
!
New Orleans, LA 70130-3408.
Re:

In re: Amy Unhnown, No. 09-41238, consolidated with
United States v. Paroline, No. 09-41254~
United States v. Wright, No. 09-31215

Dear lVIr. Cayce:
The government writes this letter to address a· statement
supplemental en banc brief in Wright that has been disputed by Amy.

11'1

our

1. As our brief explained, there are a number of reasonable methods for

estiIl1a ting thefull·amount of Amy's losses caused by a defendant convicted of
possessing her images. We contend, however, that the most reasonable method
is to divide "Amy's proven losses by the number of defendants convicted of
possessing Amy's image, which, today, is approximately 150." Gov't SU1JP. En
Bane Brief, Unl~ted Stat.es v. Wri,ght, No. 09-31215, at 68, After receiving our
brief, Amy's counsel advised us that they believe the number of defendants
convicted of possessing Amy's images is greater than 150, and they helpfully
provided us with a list identifying 733 cases in which Amy submitted a claim for
restitution.
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2. Using the information provided by Amy, the government re-examined
its estimated 150-defendant figure as part of an attempt to reconcile the
discrepancy. In particular, we asked federal prosecutors in all 94 districts to
review the files in each of the 733 cases that appear on Amy's list. This process
is still ongoing, but at present, it appears that our 150-defendant figure (which
was based on information voluntarily reported to the Criminal Division by
federal prosecutors) underestimates the number of defendants convicted of
possessing Amy's images.
Although our initial estimate may have been low, we believe the actual
number of' clefendants convicted of possessing Amy's images is less than Amy's
figure. The mere fact that Amy submitted a claim for restitution in 733 cases
does not necessarily mean that she was entitled to restitution in all of those
cases. In fact, our review of the information we have received 80 far concerning
the cases on Amy's list reveals that in some cases, Amy was not a victim of the
conduct of conviction and that, in other cases, the record does not indicate
whether Amy was or was not a victim. Ii'r'equently, when a defendant pleads
guilty to the crime of possession of child pornography, the record does not
identify the victims in the images on which the conviction is based. It is often
not until a restitution claim is adjudicated, at the time of sentencing, that the
record will establish or confirm that ~A~my is, in fact, a victim of the offense of
conviction. But according to reports and infoi'mation we have received from
federal prosecutors, Amy withdrew her request for restitution in many cases
before the district court adjudicated her clairns, so the record does not establish
if she was a victim in those cases.
We are continuing to receive and evaluate the information we have
received frorn federal prosecutors regarding Amy-related convictions, and we will
pronlptly report our findings to the Court once that review is complete.
Kindly distribute copies ofthis letter to the members of the en bane Court.
Respectfully submitted,
/ s IYIi.chael A. Rother

MICHAEL A. ROTKER
Counsel for the United States
cc (via ECF): All Counsel of Record
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u.s. Department of Justice
Criminal Divisicll1

Appal/al.e Sacl.io/1
.950 Pannsyluan/:o A ()ent/.a, N. W.
1>\-'asi'lJ:ngl.o/1, fJ. C. 205iJO

July 3, 2012

VIAECF
The Honorable Lyle W. Cayce
Clerk, United States Court of Appeals for the Fifth Circuit
600 S. Maestri Place
New Orleans, LA 70130-3408
Re:

In re: Amy Unhnown, No. 09-41238, consolidated with
United States v. Paroline, No. 09-41254~
United States v. lVright, No. 09-31215.

Dear Mr. Cayce:
This letter is a follow-up to a letter that we filed on April 27, 2012, shortly
before the en bane rearguments in these cases, in which we sought to explain the
discrepancy between our estimate ofthe number of defendants whose convictions
were determined to involve the possession of Amy's images (roughly 150) and
Amy's own estimate (roughly 733). In undertaking this reconciliation, we asked
federal prosecutors in every district in the country to review the 733 cases Amy
had identified and we indicated that, after receiving and reviewing that data, we
would report our findings to the Court.
We have now received the data we requested and, after reviewing it, we
have determined that there are approximately 174 cases since 2009 (the first
year for which Amy seeks restitution) in which a district court has ordered a
defendant convicted of a child pornography ofIense to Ijay restitution to Amy
following a determination in each such case (i.e., an admission by the defendant
or a finding l)y the court at sentencing) that the defendant's offense involved the
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possession of Amy's image(s). For the Court's convenience, we are attaching to
this letter a chart we prepared that provides descriptive information about each
of these cases. As the chart notes, we did not include in this list (1) cases where
Amy received restitution as pa,:rt of' an out-of-court settlement, or (2) cases where
Amy withdrew her request for restitution.

"Ii e provided a copy of this chart to Amy's counse) three weeks ago and
asked counsel if they believed that. any corrections were warranted. We did not
receive a response to that request.
I would appreciate it if you would kindly distribute copies of this letter and
the attachment to the members of the en bane Court.
Respectfully submitted,

/ s Michael A. Rother
IvIICHAEL A. ROTKER
Counsel for the United States
cc (via ECF): All Counsel of Record
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Restitution Awards to Amv in Child Pornopraphy Cases
The chart below lists convictions in which a court ordered the defendant to pay restitution after finding lhal Am\' was a
victim of a child pornography offense. The chart belovll does not include: (1) cases in which the defendant agreed to pay
restitution to Amy in a private, out-of-court settlement, or (2) cases in which Amy withdrew her request for restitution.
~

Number

I
2

,
.1

4

5

6
7
8

9

10
II
]7

13

14

Defendant's Name,
Case #
. Hilario, .lose
No. 08-cr-0070
TOIl·cy. David Allcn
No. 08-cr-00082-001
Mattes . .lames
No. 09-cr-14
Sylvestre. Steven
No. 09-cr-78
l'vl ixon. Brian Scott
No.08-cr-308
Staples, AI1hur Weston,
III: No. 09-14017
Monl.;:. Paul Edward
No. 08-cr-0365
L.ane. Tell~'
No. 08-cr-00369
Granato, John
No. 08-cr-198
Aglony, Jorge German
No. ED CR 08-225
Maier, Michael
No. CR-f-08-1 03 A \-V[
Traynor, John
No.09-cr-00273-JBS
Eh1c11. Roger
NO.09-cr-05203-RJB
Fitzpntrick. Francis
No. 09 cr-272

District

Date of
Judgment

Offensc For ,Vhidl
Rcstitituioll Was
Awarded

Victim

Restitution Onlclwl

Rhode [sland

4/812009

Possession

Amy

$56,930

Iowa, S.D.

6125/2009

Possession

Amy

$5,000

Iowa, S.D.

6/26/2009

Receipl

Amy

$5,000

Connecticut

7/24/2009

Possession

A Illy

$500

Idaho

8/5/2009

Possession

Amy

$500

Florida, S.D.

811012009

Possession

Amy

$3,543,4 71

Califoll1ia, E.D.

8/1812009

Possession

Amy

$3.000

California, E.D.

8118/2009

Possession

Amy

$3,000

Nevada

8/31/2009

Receipt

AI11Y

$1.000

California, CD.

9125/2009

Possession

Amy

$5,000

California, E.D.

913012009

Receipt

Amy

.nooo

New Jersey

101712009

Possession

Amy

$15.000

Washington.
\-\I.D.

10/9/2009

Possession

Amy

$1,000

Virginia, E.D.

10/912009

Receipt

Amy

$5.000
----

-

--

-
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Numver
15

1(1

17

)8
19
20
21
22
")'

~.")

24

25

I

26

27

28
29

30
31
".1.:..-

Defendant's Name,
Case #
N<lgode. Robert C.

No. 09-cr-002I 7-RSM

Document: 00511908258

District
Washington.

w.o.

Mays, Kenneth Wayne
No. ED CR 08- California, C.D.
IJ
194-SGL
Freedman, Glenn David
California, C.D.
No. 08-cr-0! 433
Hix. Marcus
Kentucky, E.D.
No. 09-cr-90
Campana, Anthony
Ohio, N.D.
No. 07-cr-2 \0
Pipino, Rodney No. 09Wyoming
CR-128
Flood, Robert Sean
New Jersey
No. 08-cr-549
Branning. Timothy
Nev·j .Jersey
No. 09-cr-205
Estrada. Leonard
California. C.O.
No. 08-cr-299
Steele, Chad A.
Kentucky, E.D.
No. 09-cr-l 0
,v right, Michael
Louisiana, E. D.
No. 09-cr-l 03
Williams. Pat\;ck
Arizona
Wayne
No. 08-cr-0557
Fluitt, Howard L.
Florida. S. O.
Nos. 09-cr-14014 and
09-cr-l4037
Scheidt, Jallles Eric
Califol'llia, E.O.
No. 07-cr-293
Brunner, Gregory
North Carolina,
No. 08-cr-16
',v.D.
Donald
Adlin, John
California, C.D.
No. 08-cr-677
Maslol'. Yevgelliy No.
Califomia, E.D.
2:09-CR-00 173 GEB
Schechter, Ben Sussman
California. C.O.
No. 08-cr-156

Page: 4

Date H/eo: u (IU.5ILUJ..L

Date of
j udgmcnt

Offcnse FOI' Which
Restitituioll 'Vas
Awarded

Victim

Restitution Ordered

10/16/2009

Possession

Amy

$5.000

10/1912009

Possession

Amy

£5.000

10/19/2009

Distribution

Amy

$ 15.000

1)/412009

Receipt

Amy

5'::.000

11/5/2009

Distribution

Amy

$2.500

11/19/2009

Receipt

Amy

£1.000

11123/2009

Possession

Amy

S l.(J(J0

1212/2009

Possession

Amy

$ 1.250

121712009

Possession

Amy

$5.000

12/1512009

Possession

Amy

51.500

12/16/2009

Possession

Amy

$529,661 - On appeal en banco No. 09·
I
31215 (5th Cir.l.

12/22/2009

Possession

Amy

$3.000

12/30/2009

Transportation,
i'ossession

Amy

$147.000

I i7120 I 0

Receipl

Amy

$3.000

1/1212010

Possession

Am\'

$6.000

1/13/2010

Possession

Amy

$5.000

Il15i2010

Possession

Amy

S3.0(l0

Ii22120 10

Possession

Amy

$5.000

--2
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34
35

36
37
38
39

40
41
42
43
44

45
46
47
48

Oefendant's I\'ame,
Case #
Schwartz. Andrew E.
No.1 :09-cr-00396-LO
Hill. Douglas Gene
No. 09-cr-44
Bodnar, Anthony
No. 09-cr-163
Thompson, Robert
No. 07-cr-307
Dailey, Steven
No.09-cr-5827
Church. Mark
No.3:09-CR-00042
Buchanan, Brandon
Anthon),
No.09-cr-045
Mullen, Donald John
No.09-142-BLG-RFC
Hardy, Kelly
No.09-cr-151

Document: 00511908258

District

Orfense For \"hich
Restitiluion Was

Datc of
,Judgillcnt

Uate Hleo:

U (IU.:5/LV.l.L

Victim

Restitution Ordcl'ed

Awarded

Virginin, £.0.

1/22/2010

Receipt

Amy

$5.000

California. CD.

2/1/2010

Possession

Amy

$5,000

Virginia, f.O.

2/1012010

Possession

Amy

$1.000

Calilarnia, E.O.

2/18/20 I 0

Receipt

Amy

5500

Washington,
\-V.D.

3/5/20 I0

Possession

Amy

51.000

Virginia, W.O.

4/5/20 I 0

Possession

Amy

£100

fvlinnesota

4/5/2010

Possession

Amy

51.000

['vlontana

4/1612010

Receipt

Amy

53.000

Pennsylvania
W.O.

4/19/20 I ()

Distribution, Receipt
Possession

Amy

$1.000

4/2812010

Receipt

Amy

$750

5/5/20 I 0

Transp0l1ation

Amy

$27.000

5/7/2010

Receipt

Amy

$150

5/1012010

Possession

Amy

52.500

5/17/2010

Possession

Amy

5/21/2010

Possession of CP

Amy

$5.800

Amy

$5.000

Dripps, HallY J.
Ohio, N.D.
No.09-cr-715
McAuley, Michael Scott
Texas, W.O.
No.07-cr-786
Garcia, Miguel Angel
Colifornia, E.D.
No.09-cr-176

Salas, Jorge

Page: 5

New Jersey
No. 09-cr-855
West Virginia,
Gilmore. Roger
No. 09-cr-244
S.D.
Moreira. John No.1 0-02
DC
(ESH)
Vasquez. Manuel Keith
California. E.D.
No. 2:09-CR-OO 155
EJG

5/26/20 I 0

Receipt:
Transportation

Posses~ion,

3

"

55.000
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Number
49
50

SI
52

53
S4

55
56
57
58

59
60
61

62

I

I

63
64

65
66

Dei'endant's Name,
Case #

Document: 0051190HLtJtl

District

Donaldson. David
Illinois, S.D.
IO-CR-40001
Gilmer . .Iaro)' Emory
Matylnnd
No. 09-cr-3 I I
Natal. IV,ttl
Pennsylvania
!,vlnorc. George William NOlih Carolina,
E.D.
No.4:09-CR-00089-D
Hopson. Troy
Ohio, N.D.
No. 09-cr-1 82
Buller. Brian S.
Texas, S.D.
No.07-cl'-00187
Brian S. Butler. Butler
Texas, S.D.
No.7:07-cr-00187
Vance, Ed",'nrd .I.
Idaho
No. lO-cr-93
IVl!1liin. Ronald Wayne
California, B.D.
Jr.
No. 09-cr-399
Phillips, Jonathan
Ohio, N.D.
No.09 cr-534
Durdley. Octavius No.
Florida, N.D.
I:09cr31
Calder. Ronald No. CRArizona
09-1087-PHX-ROS
Faciane, Juan
Louisiana, E. D.
09-303 "e"
Faciane. Juan No. 09Louisiana, E.D.
303 "e"
Buie. Da\'id R. No. 10Missouri, \,v.D.
00090-CR- \V-HFS
Baltll. Dayid
Ohio, N.D.
4:09CR217
Probstfeld. Douglas
Washington,
W.O.
No.09-cr-5887
Vrtn Doren. Jeffrey No.
Nevada
2: I O-cr-17-KJ D-RJJ

/-'age.

0

UctlC [--IIc-u. v

I I V"-"f "-'-' ........ _

Date of
Judgment

Orfense For YVhich
Restitituion Was
Awarded

Victim

Restitution Ot'dered

6116120 10

Possession

Amy

$1,000

6/22/20 I 0

Distribution

/\ my

$24.000

6/23120 I 0

Possession

Amy

$2,000

6/23/20 I 0

Possession

Amy

$20.000

6/24/20 I0

Distribution. Receipt.
Possession

Amy

$1.000

7/6/2010

Receipt

Amy

SL7S0

7/6/2010

Plea Agreemcnt

Amv

Sil,750

7/16/2010

Possession

Amy

$1,000

7/23/20 10

Possession

Amy

$2,500

7/2712010

Distribution, Receipt

Am)'

S50.000

8/9120 I 0

Receipt, Possession

Amy

53,000

8/12/2010

Possession

Amy

$3.000

811 8!20 10

Possession

Amy

$5,000

8/23/2010

Possession

i\ Ill)'

$5,000

8/26/20 I 0

Possession

Amy

$3.000

9/9120 I 0

Distribution or Receipt

.'\my

$1,000

9/10/20 I 0

Possession

Amy

$3.000

9i23/20 I 0

Receipt

AI1lY

$1.000

4
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Number

67
68
69
70
71
72
73
74

75

76
77

7S
79
80
81
82

83

Defendant's Name,
Case #
Ingersoll. TefTY

09-00 J 63 -CF-W-HFS
Inrante, Luis Arturo
No. 09-er-596
Boehman, Donald
No. 08-cr-3
Taylor, Peter Roger
No. 10-er-54
Worden. Nathaniel
Josiah No. 09-er-58
Marrufo. Kyle No.
4:09CR540HEA
Valentine, Joseph
No.2: 10-er-00035
Hicks, Daniel Guy
Edward No. 09-174-

District

Monze\. rVlichael M.
No. 09-cr-00243

85

Mahoney, Kenneth Lee
.II'.
No.2: 10-cr-7S

Offense Fo\' Which
Restilituion Was

Date of
J udgmcn t

Date Hlea:

U (IU,j/ LUJ..L

Victim

Restitution Ordcr'cd

Awarded

9/23120 I 0

Receipt, Possession

Amy

$2.500

Texas, S.D.

9/30/20 I 0

TranspOitalion,
Possession

Amy

$3.000

Kentucky, \,v.D.

10/8120 10

Distribution, Possession

Amy

$2,000

Alaska

10/15120rO

Distribution, Receipt

Amy

$3,000

Indiana, N.D.

10/26/20 I 0

Advertisement

Amy

£533.244

Missouri, E.D.

10/29/2010

Possession,
Transportation

Amv

$33.500

11/2!20 10

Possession

Amy

$5.000

11/5/2010

Possession

Am)'

$.5.000

11/912010

Possession

Amy

$1,000

I 1/12/20 I()

Receipt

Am)'

SI.OOO

1111612010

Possession

Amy

$9.600

12/6/20 I 0

Possession

Amy

$1.000

12/13/20 I 0

iJossession

Amy

$250

12113/2010

Possession

Amy

$1.200

12/13/2010

Possession

I\tll)'

$3.000

12/29/2010

Possession

Amy

$1.000

1/512011

. Receipt

Amy

$UlOO

D.C.

III 1/20 I I

Possession

Amy

North Dakol1!

1{12120r I

rVlissouri, W.D.

West Virginia,

S.D.
California, C.D.

MMM
Stolz, John Emmett
Colorado
No. I O-er-OO I 85-I'vJS K
Duke. Anthony No. 2:09
Nevada
cr-437-GMN-RJJ
Bidwell, Richard No. 09
New Jersey
687
Hatmaker, Robett
Nevada
No. lO-cl'-44
Jager, Henry
New Mexico
No.10-cr-153!
Pishney. Fredric John
Minnesota
No. lO-101
Mather, Michael
California, E.o.
No.l:09-cr-00412
Pierson, Nathan
Coloraelo
No. I O-cr-0003 9- MS K
New York,
Nigro. Samuel
No.lO-cr-124
W.D.

:::4

Page:?

Transportation,
ro~session

5

Amy

$5.000 -

011 remand. No. 11-3008 and
11-3009 (D.C. Cir.l.

$1.000
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Number

86
87

88

89
90
91
92
93

94
95

96
97
98

99
100
101
101
103

Defendant's Namc,
Case #
Imamura, Kevin M.
No. 10-004/211\15-01
Francisco .I. Cantu.
Cantu No. 7:06-cr00982
Wickline, JaJ~1!~r.
No.10-cr-1719
Walden . .Ioseph·BYTon

Document: 00511908258

District

l.Jage:

OITensc For Which
Restitituion Was

Date of
Judgment

tl

UctLt:

rIICU.

V I / \..J...JIc-....., ...... L -

Victim

Restitution Ordered

Awar"!led

H[lwaii

1/18/201 I

Possession

Amy

5;2.500

Texas, S.D.

1/2012011

Plea Agreement

Amy

S1.750

Cdifornia, S.D.

1/24120 II

Distribution

Amy

$3.000

Afaballl[l, (VLO.
No. 09-cr-073
Brown, John
Kentucky, E.O.
No.09-cr-00027
Nguyen, Nam Ngoc
Califolllia, c.0.
No. SA CR 09-18-JVS
\Vasilington,
LoshbauglJ, Clyde Dale
\-V.D.
No.10-cr-00045
I-Ializog. Llewellyn No.
California. S.D.
IOcr2214BEN
TungenL David W.
Colorado
No.10-cr-00458-PAB
Storey, Scott No.3: 10Tennessee. M.D.
cr-00022
Washington,
Mohrbacher. Daniel Z.
No.2: 10-cr-02093
E.O.
NOlth Carolina,
Stein, Silven
W.O.
No.3:10-cr-7
Walsh, Roy
Tennessee. E.O
No.IO-cr-OOI

1!25i20 II

Receipt, Possession

Am)'

$10.000

1/26/20 II

Possession

Amy

$5.000

2/5i20 1 I

Possession

Amy

$5.000

2/11/2011

jJossession

Amv

S22.000

2/2812011

Distribution

Amy

5>3.000

3/11/2011

Possession

Amy

$1.000

3/1412011

Distribution, ReceipL
Possession

Amy

$5.000

3121/2011

Possession

Amy

$16.000

3/24/20 II

Distribution, Possession

Amy

$5,000

3/2812011

Transportation

Amy

$3.367.854

California, CD.

3/30/2011

Possession

Amy

S 12.500 - Oll appeal. No. 12-50246
(9th Cir.).

Texas, V'i.D.

3/31/2011

Receipt, Possession

An1\'

$2.000

3/31/20 I I

Possession

Amy

52.500

4/6/2011

Possession

Amy

57.500

4/13/2011

Possession

Am\'

51.000

Sowell, Anthony Walker
No. 08-1358-CAS
Mitchell. Charles
No.09-CR-204

Barkley, Ronald No.
Penllsylvania.
l:10-CR-143
M.D.
Rasband, Randall D.
Idaho
No. 10-00270
Fen·is. Frank No.1 O-CRNew 'I'ork. N.D.
350

6

~

~

I
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Number

104
105
106
107
108
109

liD
III

112
113

-

Defendant's Name,
Case #

Document:

District

Bcm<1s. Edward No. 09
Illinois, N.D.
CR523
Can'oL Jamcs No.
Wyoming
USDC-WY-10CR316-D
Weibelt. Jacob
Louisiana, E.D.
No. 09-032 _ .
.
Seol!. Kevili~jleli
Califoriiia, CD.
No. CR 10-486-S.l0
1\.lagana. Omar No. 10Texas, W.O.
CR-2954 PRM
Washington,
Pueek. .John
'N.D.
No. 08-313
Gilchrist, Joel No. 3:09Tennessee. M.D.
er-00255
Robertson. Michael Lee
Ca Ii fOlllia,·C. D.
1'10.09-670
McCadden. JeHi'cy Lew
Oregon
No.09-cr-60085
North Carolina,
Qualls. TelTanee Kevin
No.4: I 0-cr-00085-80
E.D

'.

0051190825~

I-'age:~

Offensc For Which
Restitituion Was

Date of
JudglllciJt

Udle ,lieu.

U ({U-JI LU,LL

Victim

Restitution Ordct'ed

Awarded

4/l9/20 1 )

Possession

Amy

$1,000

4/20/2011

Possession

Amy

$300

412112011

Receipt

Amy

51.000

Amy

$5.000

-',-:

.:

4/2112011

. ssion

..

4/21/2011

Receipt

Amy

$250,000

4127/2011

Possession

Amy

$6.000

4/27/20 II

Distribution, Receipt.
Possession

Amy

5/9/20 II

Possession

Amy

$5.000

5/13/2011

Possession

Amy

$12.000 - On appeal. No. 11-30136
(9th Cir.).

S/I?/20 II

Receipt

Amy

$2.500

$5,000 - On appeal, No. 11-5541 (6th

Cir.).

114

Re)11olds. Kenyon
Graham
No. I :09-cr-00476

California, E.D.

5/2012011

Receipt

Amy

$3,000

115

Weber, William No.
4: 1O-er-OO 13)

Texas, E.D.

5/24/20 II

Possession

Amy

$1,000

116

Salamon. Jeremiah
No.3:09-cr-30021

tvlassachusetls

6/1/2011

Advertising.
Distribution, Possession

Amy

$150.000

Texas, W.O.

6/l5/20 I)

Possession

Amy

$5.000

6/17/2011

Possession

Amy

$1.800

6120/20 II

Distribution

A Illy

$1.750

6120/2011

Advertising

Amy

$5.000

6/22/2011

Receipt and Possession

AI11Y

$3.381.159 - On appe~L No. I 1-5379
(2d. CiLl

117

118
119
120

121·
122

Fulkerson, William No.

09-CR-\S64 KC

Welch. Jeroille No.
Califolllia, S.D.
I Ocrl961 BTM
Chapin, Kevin C.
Kansas
No.10-cr-10188
Lopez. Shaun Albert
California. C.D.
No. SACR 09-0244
Lundquist. Avery No.
New York. N.D.
IO-CR-417
Danaher. James No.1 0Califolllia, C.D.
ISO-CAS

- ...

P,9.~:~ession

7/612011

J\ 111)'

$1.500
-----

7

Case: 09-31215

Number
123
114
125
126
127
118
129
130
131
132
1""
~-'
134
135
136
1:17

Defendant's NaJ1le,
Case #

Document: 00511908258

District

Date uf
J u dgmen t

Robel1son. D. Chris
7/12/201 I
Utah
No. 9-cr-00706
Labrosse, Jack S. No. 10
7/2112011
Louisiana, E.D.
286 "1("
Query, James No.
7/21/20 I I
Virginia, W.O.
5:10CR35
Moore, Kevin
7/22/2011
Ohio, N.D.
1:IOCRI91
Matlick, Stephen
Missouri, W.O.
8/25/20 II
09-00289-CR-\V-I-lFS
Redenius. Chad No. I 18116/20 I I
Texas, W.O.
CR-361 DB
New York,
Marandola, Chlistopher
8/3 I120 I I
W.O.
08 CR-195
Pennsylvania,
Jones, Daniel E.
9/1 SilO I I
E.D.
No.2: I 0-cr-00608
New' York,
Marandola, Christopher
9/16/2011
W.O.
No.08-CR-195
Montgomery. Gmy
9123/20 I I
South Carol ina
No. II-cr-233
Buchanan. \Villiam No.
Georgia. rvl.D .. 9/27/2011
7:II-CR-17(J-1Ll
Tuck. Robel1 No.7: I 19/28/20 I I
Georgia, M.D.
CR-18(HL)
P~yne,

Horace

No. II-cr-231
Hm'din, Ronald Joe
No.2: ll-c\'-20023
Bridgeman, Steven
(listed lx) No.

Page: 1U

uate rllea:

U flU.:5fLUJ..L

Offense For Which
Restitituion Was
Awarded

Victim

Restitution Ordered

Possession

Amy

$37.500

Transportation

Amy

S1.000

Distribution

Amy

$3.000

Distribution, Receipt,
Possession

Amy

$2,000 - On appeal. No. 11-384 I (6th
CiLlo

Distribution

Amy

$2.000

Possession

Amy

$250

Receipt

Amy

5500

Distribution

Amy

$1.000

Receipt

Amy

$500

Possession

Amy

$5,000

Possession

Amv

53,500

Possession

Amy

53.500

South Carolina

10/6/2011

Possession

Amy

$5.000

Tennessee, W.D

1017120 I I

Receipt

Amy

5600

California, S. D.

1017120 I I

Distribution

Am)'

51.0UO
.-

8

-

-

Case: 09-31215

Number
138
139
140

141

142
143
144
145
146
147
148
149
150
lSI
152
153
154
155

156

Defendant's Namc,
Case #
Clark, Michael

11 Cr60060-UUB
Cornelius, Bradley No.
lO-cr 334 (.IRTIJJG)
Rowell, Brian NO.4: I 1CR-21(CDL)
De Jesus-Colon,
Secundino
No.3:10-cr-00243
Krupa, Joseph
11-00051
Righter, Robert No.
4:11cr3019
Tumer, Edward No. 11CR.-IS3 H.·f
Cook, Ronald No. CR10-0846-TUC-CKJ
Pnrkerson, Ivl ichnel L.
No.ll-cr-11
Olivieri, Richard No. 09743
Meredith, Troy
No.4: ll-cr-88
Liszt, Alain
No.4:11-cr-399
Klein, Christopher No.
2: 10-cr-333
Connolly, James
No. 11-cr-0235
Alain Liszl, Liszt No.
4: II-cr-00399
Artfiti::h, James No. OY697
Trammell, Joshua No.
9:11-cr-00027
Karolus, Michael
3: II-cr-53
Gammon. William
George
4: 10-cr-00340

Document:

005119082~tl

l-'age.1.1.

L1ctlC 'IIC;U.

VI ,'-' .....JiL-....,

.........

L.....

Distl"ict

Datc of
.Judgment

Olfcnsc FOI' Which
Restitituion Was
Awardp.d

Victim

Restitution Onlered

F1oridn, S. D.

1012112011

Receipt

Amy

£3.000

Milincsola

10/2712011

Possession

Amy

SI.OOO

Georgia. M.D.

111112011

Possession

Amy

$10.000

Puerto Rico

11/312011

Transportation, Receipt,
Possession

Amy

$2.000

11/4/2011

Possession

Amy

51.500

Nebraska

111712011

Receipt, Distribution

Amy

$12.500

Texas, W.O.

11/14.12011

Receipt

Amy

5500

Arizona

11114/2011

Possession

Amy

51.000

Mississippi,
S.D.

11/1512011

Possession

Amy

53.000

New Jersey

11115/2011

Possession, Distribution

Amy

522.589

Texns. S.D.

11/17/2011

Possession

;\m),

$2.000

Texas, S.D.

11/17/2011

Receipt, Possession

Amy

$3,000

Ohio, S.D.

11/17/2011

Adverlising and Receipt

Amy

55.000

rvlaryland

11/21/20 I I

Distribution and
Possession

Am)'

$1.500

Texas, S.D.

) 1121/201 1

Receipt. Possession

Amy

HOOD

New Jersey

11128/20 II

Possession

Amy

$2.245

Texas. E.D.

12/8/2011

Possession

Amy

$1.000

NOlih Dakota

12/12/2011

Possession

Amy

$1.000

Texas. S.D.

12/14/20 II

I~eceipt

1\ IHI'

$135.000 - 011 Appea L No. 11-20902
l:'i{h Cir.l.

Pennsylvania

£.0.

<)

Case: 09-31215

Number
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172

173
174

Defendant's Name,
Case #

Document: 00511908258

Dist.-ict

Fritz. Adnl1l
Illinois, CD.
09Cr20083
Sheets. l'vlichael James
No.IO-OOI71-01-CR-\\I tvlissouri, W.O.
DGK
Sommers. Christopher
Louisiana, E. D.
No. 10-\78 "L"
Pennsylvania
Harte. \Villard
E.D.
11-00070
Hansell. Alva No. 10Illinois. S.D.
CR"3006Y
Nichols. Billy No.3: I 0Tennessee. rvl.D.
cr-00217
Havlik. Neil No.
Arkansas, E.D.
4:0SCROOO07
Pekcan. Hakan
New Jersey
11-556
Laraneta . Christopher
No.2: IOCR 00013 RL- Indiana, N.D.
PRC
CI)~ller. Kirk No. 10Califolllia, C.D.
679-GW
Achenbach. Eric
Vermont
5: 10-CR-39
Erwin. Jeremy No.6: I 0Texas, E.D.
cr-00119
Lindgren, Mark
North Dakota
2.: \ \-cr-2\
Abcll1athy. .Jamcs
Florid8, N.D.
1:11cr6
Istre. Robert Kim No.
Louisiana, E. D.
09 141 "S"
8idondi. Jason No. No.
Rhode Island
10-190
Buitre. Alan No. 2:09·cr
Nevad[l
297-RLI-I-GWF
Schimley. rvlark
Ohio. N.D.
1:OSCR510

Date of
Judginent
12/i 5120 II

Page: 12

Offense For '''hid1
Restitituion 'Vas
AwariIed
Advertising,
Distribution, Possession

Date Hied:

U flU;5/ c'..UJ..L.

Victim

Restitution Ordel'ed

Amy

$3.000

12/15/2011

Receipt, Distribution.
j>(;,ssession

Amy

$5.000

12/16/2011

Receipt

Amv

$1.000

1112/2012

Possession

Amv.'

$1.000

1/18/2012

Possession, Distribution

Amy

$1.000

1/31/2012

Production, Receipt. and
Possession

Amy

$1,000

2/3/2012

Possession

Amy

$3.000

2/9/2012

Possession

Amy

$3.500

2113/2012

Distribution, Receipt.
Transportation,
Possession

Amy

$3,367,854 - On appeal. No. 12-1302
(7th CiL).

2/15/2012

Possession

Amy

$3.000

211512012

Distribution or Receipt,
Possession

Amy

$33.127 - all appeal. 1'10.12-166 (2d.
Cir. ).

2/21/2012

Possession

Amy

$5.000

2/28/20 J2

Distribution, Possession

Amy'

$2.000

3i5/2012

Possession

Amy

.noaa

3/13/2012

Receipt

Amy

$1.000

3/29/2012

PossesSion

Amy

,5;3.000

411 012012

Receipt, Possession

Am\'

$1.000'

4!lS/2012

Distribution or Receipt.
Possession

Amy

$1.000 - On appeal. 1'10.10-4436 (6th
CiLl.

10

-

--

-

- ---_._-

