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IN THE 

Supreme Court of the United States 
 

No. 12-1126     
 

ODULENE DORMESCAR, 
Petitioner, 

v. 

ERIC H. HOLDER, JR., 
UNITED STATES ATTORNEY GENERAL, 

Respondent. 
 

ON PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
 

REPLY BRIEF FOR PETITIONER 

 

The government does not dispute that the circuits 
are divided on the proper application of res judicata in 
removal proceedings.  The government focuses, rather, 
on defending the Eleventh Circuit’s decision on the 
merits, but in doing so, it exposes the need for further 
review of that decision.  Under the government’s 
cramped approach to res judicata, it would be allowed 
to bring removal proceeding after removal proceeding 
against an alien, each based on a different (or even the 
same) conviction, until it finally managed to secure a 
victory.  That cannot be correct.  This Court should 
grant review to clarify that res judicata forbids serial 
removal proceedings as occurred in this case.  
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ARGUMENT 

1.  The government does not meaningfully dispute 
that res judicata applies in immigration proceedings, as 
the Board of Immigration Appeals has recognized.  Pet. 
8-10.  Nor does the government dispute that the BIA 
and the courts of appeals have recognized a disagree-
ment regarding the doctrine’s application.  Whereas the 
Ninth Circuit has ruled (consistent with Petitioner’s 
submission here) that the government cannot assert in 
a second removal proceeding “a charge that [it] could 
have brought in the first case,” Bravo-Pedroza v. Gon-
zales, 475 F.3d 1358, 1358 (9th Cir. 2007), the Eleventh 
Circuit disagreed, holding that, even though the gov-
ernment could have charged Petitioner’s 2007 counter-
feiting conviction in the first removal proceeding, it was 
nonetheless allowed to charge it for the first time in a 
second proceeding.  Pet. App. 20a-24a; see also 
Duhaney v. Attorney Gen., 621 F.3d 340, 349-350, 352 
(3d Cir. 2010) (acknowledging division); Channer v. 
DHS, 527 F.3d 275, 281-282 (2d Cir. 2008) (same); Mat-
ter of Cabrera, 2013 WL 2610053 (BIA May 9, 2013) 
(disagreeing “with the Ninth Circuit’s decision in Bra-
vo-Pedroza v. Gonzales … which the Second and Third 
Circuits have declined to follow”). 

Instead of denying the disagreement among the 
circuits, the government contends (Opp. 16-17) that this 
case is distinguishable from Bravo-Pedroza because 
Bravo-Pedroza’s serial removal proceedings involved 
only grounds of “deportability” under 8 U.S.C. § 1227, 
whereas Petitioner here was first charged with “inad-
missibility” under 8 U.S.C. § 1182.  But this distinction 
lacks any substance, given that, as the government 
elsewhere concedes, Congress “eliminated distinct ‘ex-
clusion’ and ‘deportation’ proceedings and replaced 
them with a unified proceeding termed a ‘removal pro-
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ceeding’” in 1996.  Opp. 2; see Jama v. Immigration & 
Customs Enforcement, 543 U.S. 335, 349 (2005) (“Re-
moval is a new procedure created in 1996 through the 
fusion of two previously distinct expulsion proceedings, 
‘deportation’ and ‘exclusion.’”).  Given that there is now 
only one kind of expulsion proceeding—removal—there 
is no reason to think that the Ninth Circuit would have 
treated Petitioner’s case any differently from Bravo-
Pedroza’s simply because Petitioner’s first removal 
proceeding involved a removability charge under Sec-
tion 1182 rather than Section 1227.  Accordingly, this 
case deepens the existing circuit split and is a suitable 
vehicle for resolving it.1 

2.  On the merits, the government adopts the Elev-
enth Circuit’s erroneous view that res judicata does not 
apply here because the government could not have as-

                                                 
1 The government notes that, in Bravo-Pedroza, the govern-

ment asserted the same conviction in serial removal proceedings, 
whereas in this case, the government invoked different convic-
tions, both of which were available to the government at all rele-
vant times (Opp. 17-18).  That fact, however, does not make the 
two cases distinguishable or alter the circuit conflict, because res 
judicata applies in both circumstances.  As the Eleventh Circuit 
recognized, res judicata applies if a party could have raised a claim 
in an earlier proceeding—even if it did not actually do so.  See Pet. 
App. 20a; see also Medina v. INS, 993 F.2d 499, 503 (5th Cir. 1993) 
(“Although jurisprudence has required traditionally that the 
judgment in the first case be ‘on the merits,’ it is more accurate to 
state that ‘in the first litigation there was an opportunity to get to 
the merits.’” (quoting Wright, Law of Federal Courts 680-681 
(1983))).  Even though Petitioner’s 2007 counterfeiting conviction 
was not charged in the first removal proceeding, the government 
plainly could have invoked it as a basis for removal.  And contrary 
to the government’s assertion (Opp. 15-16), the counterfeiting con-
viction was entered in April 2007, months before the first removal 
proceeding began in December 2007.  See infra p. 6. 
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serted a “deportability” charge in Petitioner’s first re-
moval proceeding.  Opp. 12.  But the government cites 
nothing for that proposition other than the Eleventh 
Circuit’s decision, which cited nothing at all.  Id. (citing 
Pet. App. 22a-23a).  And the government does not even 
mention—let alone distinguish—the regulations and 
decisions showing that the government was fully able 
to add a deportability charge under Section 1227 in the 
first proceeding.  See 8 C.F.R. § 1240.10(e) (government 
may lodge “additional or substituted charges of inad-
missibility and/or deportability” “[a]t any time during 
the proceeding” (emphasis added)); Matter of Jacobs, 
2010 WL 1250998 (BIA Mar. 1, 2010) (permitting the 
government to lodge both inadmissibility and deporta-
bility charges, noting that the government “expressly 
charged the respondent in the alternative”); Pet. 13-17; 
see also Klementanovsky v. Gonzales, 501 F.3d 788, 
789-790 (7th Cir. 2007) (noting that alien’s “collection of 
convictions” made him “both deportable and inadmissi-
ble”).  Even the BIA in this case did not suggest that 
the government could not have added a Section 1227 
charge in the first removal proceeding had it timely 
sought to do so.2 

The government’s effort to treat removal based on 
a charge under Section 1227 as a different “cause of ac-
tion” from removal based on a charge under Section 

                                                 
2 The government curiously calls the first proceeding an “in-

admissibility proceeding” (Opp. 9); there is no such thing.  Rather, 
the first removal proceeding was just that: a removal proceeding 
in which the government sought to expel Petitioner from the 
United States, and in which—as the government elsewhere ad-
mits—it was able to “lodge ‘additional or substituted charges of 
deportability and/or factual allegations.’”  Opp. 3 (quoting 8 C.F.R. 
§ 1003.30) (emphasis added). 
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1182(a) (Opp. 12) is likewise unsupported.  Regardless 
of which statutory section is charged, the government 
seeks the same result: the removal of an alien from the 
United States.  See Ganzhi v. Holder, 624 F.3d 23, 26 
(2d Cir. 2010) (government issued a “Notice to Appear, 
charging [alien] as removable” under both Sections 
1182 and 1227 (emphasis added)).  And as the govern-
ment itself recognizes, the immigration judge in this 
case addressed only one issue: whether Petitioner was 
“removable.”  Opp. 5.   

The government relies on the fact that inadmissi-
bility and deportability grounds appear in different sec-
tions of the Immigration and Nationality Act (INA) 
(Opp. 12-13), yet the government cites no authority 
suggesting that a plaintiff’s reliance on separate statu-
tory sections defines separate “causes of action” for res 
judicata purposes.  Rather, authority is to the contrary.  
See, e.g., United States v. Athlone Indus., Inc., 746 F.2d 
977, 984 (3d Cir. 1984) (relying “on different statutes in 
each action does not, in and of itself, render [plaintiff’s] 
claims different causes of action for res judicata pur-
poses”).  And although charges under Section 1182 and 
Section 1227 may involve different burdens of proof 
(Opp. 13), the government is wrong to assert that that 
defeats the application of res judicata.  Res judicata “is 
not affected by shifts or changes in the burden of per-
suasion so long as successive proceedings in fact in-
volve the same claim.”  Wright & Miller, 18 Federal 
Practice and Procedure § 4422 n.1, at 582 (2d ed. 2002); 
accord O’Shea v. Amoco Oil Co., 886 F.2d 584, 594 (3d 
Cir. 1989) (burden of proof considerations may be rele-
vant to questions of issue preclusion, but it “does not 
translate to the realm of claim preclusion. …  Claim 
preclusion does not merely bar the relitigation of the 
claims brought in the first suit; it also bars the plaintiff 
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from litigating claims that have never been litigated if 
those claims should have been brought as part of the 
first suit but were not.”).  

The government asserts that the first removal pro-
ceeding began before the 2007 counterfeiting conviction 
was entered (Opp. 15-16), but that is incorrect.  The 
government states that the first removal proceeding 
began in November 2006 with the service of an unfiled 
notice to appear (NTA).  See Opp. 16.  But the govern-
ment’s regulations and practice manual make clear that 
a removal proceeding “commence[s] … [with] the filing 
of a notice to appear with the immigration court.”  8 
C.F.R. § 1239.1(a) (emphasis added); see also id. 
§ 1003.14(a); EOIR, Immigration Court Practice Man-
ual 57 (June 10, 2013), available at http://www.justice.
gov/eoir/vll/OCIJPracManual/Practice_Manual_review.
pdf#page=65 (“Removal proceedings begin when the 
Department of Homeland Security files [an NTA] with 
the Immigration Court after it is served on the alien.” 
(emphasis added)); Sorcia v. Holder, 643 F.3d 117, 119 
& n.1 (4th Cir. 2011) (alien “was placed in removal pro-
ceedings following the filing of a [NTA] with the Immi-
gration Court”); Kohli v. Gonzalez, 473 F.3d 1061, 1066 
(9th Cir. 2007) (issuance of NTA to an alien “does not 
create jurisdiction in the Immigration Court.  Rather, 
jurisdiction vests in the Immigration Court ‘when a 
charging document is filed’ with the Immigration 
Court”).  The government did not file the first NTA 
with the immigration court until December 3, 2007—
months after the counterfeiting conviction was entered 
on April 25, 2007.  Pet. 3; Pet. App. 37a. 

The government also argues that the two proceed-
ings involved different causes of action because the 
2007 counterfeiting conviction was not charged in the 
first removal proceeding, even though it could have 
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been (and indeed, the immigration judge initially relied 
on it (Pet. 4)).  Opp. 13-15.  But as discussed above, res 
judicata does not turn only on whether a claim was 
made in an earlier proceeding; rather, it applies also 
when a claim could have been made but was not.  The 
government is thus barred from invoking the counter-
feiting conviction in a second removal proceeding 
against Petitioner because it “was given an opportunity 
to litigate” that conviction as a basis for its claim in the 
first removal proceeding.  Nevada v. United States, 463 
U.S. 110, 131 (1983); see also Allen v. McCurry, 449 
U.S. 90, 95 (1980); Pet. App. 20a (Eleventh Circuit rec-
ognizing that “res judicata bars the filing of claims 
which were raised or could have been raised in an earli-
er proceeding” (emphasis added)). 

Ultimately, the government overlooks that, in any 
removal proceeding, the fundamental question to be 
decided by the adjudicators is whether the alien is 
presently eligible to remain in this country.  As this 
Court explained in INS v. Lopez-Mendoza, 468 U.S. 
1032, 1038 (1984), “[t]he deportation hearing looks pro-
spectively to the respondent’s right to remain in this 
country in the future.  Past conduct is relevant only in-
sofar as it may shed light on the respondent’s right to 
remain.”  Similarly, in Reno v. American-Arab Anti-
Discrimination Committee, the Court emphasized that, 
“in all cases, deportation is necessary in order to bring 
to an end an ongoing violation of United States law.” 
525 U.S. 471, 491 (1999) (emphasis omitted).  Thus, in 
any removal proceeding, the government (irrespective 
of its specific theory) seeks the same adjudicative re-
sult: that the alien should be removed from the United 
States. 

Treating all available removal contentions as a sin-
gle “transaction” for res judicata purposes is consistent 
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with the doctrine as applied in other areas of the law.  
For example, courts view a contract between parties as 
a single “transaction,” such that plaintiff must assert all 
available contractual claims in one action or be barred 
from asserting them in subsequent lawsuits—even if 
the allegations are based on factually unrelated events.    
See, e.g., Petromanagement Corp. v. Acme-Thomas 
Joint Venture, 835 F.2d 1329, 1336 (10th Cir. 1988) (ex-
plaining that this “standard prohibits the splitting of 
even factually unrelated contract claims”).  Similarly, 
although individual convictions may be factually unre-
lated, the government’s claim of Petitioner’s removabil-
ity constitutes a single action or transaction, and all 
available removability contentions must be brought in 
one proceeding. 

Thus, if the government could have raised an al-
ien’s conviction as a basis for a removal proceeding de-
signed to determine whether that alien may remain in 
this country—as unquestionably was true in this case—
the government may not decline to charge that convic-
tion, wait to see what the result of the first removal 
proceeding is, and then, if that result is unsatisfactory 
to the government, invoke a conviction already known 
to it as the basis for a second, or third, or fourth remov-
al proceeding.  If, as the government suggests, each 
ground of removability creates a different cause of ac-
tion, then the government could take advantage of the 
significant overlap in removal grounds to bring pro-
ceeding after proceeding against an alien, based on the 
notion that each ground of removability was a different 
“transaction.”  Opp. 14.  Whether the operative “trans-
action” in a removal proceeding should be defined as 
narrowly as the government urges is an issue this 
Court can and should address on the merits. 
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3.  The government argues that the rule it favors is 
“consistent with sound administration of the immigra-
tion law.”  Opp. 14.  That is another argument to be as-
sessed on the merits, not a reason for denying certiora-
ri in a situation where the circuits are divided.  Moreo-
ver, the government’s policy arguments are misdi-
rected. 

Contrary to the government’s suggestion, Petition-
er is not arguing that all convictions must be raised in 
the original NTA (Opp. 14); the government can add 
charges during the proceeding as long as it can con-
vince the agency of the appropriateness of doing so.  
See 8 C.F.R § 1240.10(e) (“At any time during the pro-
ceeding, additional or substituted charges of inadmissi-
bility and/or deportability and/or factual allegations 
may be lodged.”); id. § 1003.30 (same).  There is nothing 
complicated or burdensome about raising every convic-
tion the government knows about; if the immigration 
judge believes that one removal ground is sufficient, it 
may be possible to rule on that ground only.  See, e.g., 
Yuan v. Attorney Gen., 642 F.3d 420, 421 n.2 (3d Cir. 
2011).   

But if the government makes the decision to forgo 
charging an available conviction as a basis for removal, 
that decision is not without consequence.  And requir-
ing the government to assert every basis for removal 
available to it is consistent with Congress’s repeatedly 
stated objective of streamlining removal proceedings 
and resolving the enormous backlog of immigration 
cases.  See Immigration Court Backlog Tool, Transac-
tional Records Access Clearinghouse, available at 
http://trac.syr.edu/phptools/immigration/court_backlog 
(in FY 2013, 333,433 cases were pending in immigration 
courts across the country, and the average amount of 
time for resolving a case was 554 days).  Indeed, in 



10 

 

amending the INA in 1996, Congress specifically 
sought to eliminate “needless litigation and procedural 
delay” by removing the “distinction between ‘exclusion’ 
and ‘deportation’ proceedings … which had outlived its 
usefulness.”  H.R. Rep. No. 104-879, at 108 (1997) (Re-
port on the Activities of the Committee on the Judici-
ary During the One Hundred Fourth Congress).   

Under the government’s theory, by contrast, if the 
government does not prevail on a charge of inadmissi-
bility in a first proceeding, it could rely on the same 
conviction to bring a charge of deportability in a second 
proceeding—and more proceedings as well, each based 
on a different “source of statutory authority.”  Opp. 12.  
The consequence would be that the government could 
hold charges in reserve and bring a multitude of cases 
until it is successful in removing an alien.  Pet. 18, 20-
21.  Allowing the government to split its claim in that 
way is particularly inefficient when the relief requested 
for every charge is the same: removal of the alien from 
the United States.  Res judicata is important not only 
to ensure that the government does not use its outsized 
litigating resources to overwhelm individuals with seri-
al proceedings, but also to ensure that the already-
backlogged immigration courts are not further bogged 
down by the government taking numerous bites at the 
removal apple.  See Medina, 993 F.2d at 503 (“Does the 
INS really believe that … res judicata would … leave 
the legal issues open to question for an infinite number 
of trips around the carousel in repeated efforts to grab 
the brass ring missed on the first try?  Surely not.”).   

Finally, contrary to the government’s suggestion 
(Opp. 14), nothing in the statute suggests that Con-
gress’s amendments to the INA meant to alter the doc-
trine of res judicata in cases in which aliens have been 
convicted of aggravated felonies.  Congress did not ad-
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dress res judicata at all in either the statute or the leg-
islative history, much less weaken the doctrine’s pro-
tections in removal proceedings.  The mere fact that 
Congress wished to facilitate removal of aggravated 
felons does not mean that it has authorized everything 
that can be done to facilitate removal, regardless of its 
inconsistency with customary rules of procedural regu-
larity.  Congress has favored other forms of litigation 
as well, but that does not mean that such cases are sub-
ject to a relaxed claim preclusion standard, or that a 
plaintiff—much less the government—can bury its op-
ponent in serial litigation.  Compare, e.g., Lilly Ledbet-
ter Fair Pay Act, 42 U.S.C. § 2000e-5(e)(3)(A) (expand-
ing circumstances in which an employment discrimina-
tion plaintiff may bring a timely claim) with Groesch v. 
City of Springfield, 635 F.3d 1020, 1024 (7th Cir. 2011) 
(plaintiffs’ claims under the Lilly Ledbetter Fair Pay 
Act for acts that occurred prior to an adverse judgment 
by state court “are still barred by res judicata”). 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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