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QUESTION PRESENTED 

Whether res judicata bars the government from in-
stituting a second removal proceeding against an immi-
grant based on a conviction that could have been 
charged as the basis for removal in a prior removal pro-
ceeding that resulted in a final decision in the immi-
grant’s favor.  
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IN THE 

Supreme Court of the United States 
 

No. 12-     
 

ODULENE DORMESCAR, 
Petitioner, 

v. 

ERIC H. HOLDER, JR., 
UNITED STATES ATTORNEY GENERAL, 

Respondent. 
 

ON PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
 

PETITION FOR A WRIT OF CERTIORARI 

 

Petitioner Odulene Dormescar respectfully peti-
tions for a writ of certiorari to review the judgment of 
the United States Court of Appeals for the Eleventh 
Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App. 1a-26a) is 
reported at 690 F.3d 1258.  The decision of the immi-
gration judge in the first removal proceeding is unre-
ported and reprinted at App. 47a-53a.  The decision of 
the Board of Immigration Appeals (BIA or Board) re-
versing the immigration judge’s decision and terminat-
ing the first removal proceeding is unreported and re-
printed at App. 55a-57a. 
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The decisions of the immigration judge in the se-
cond removal proceeding are unreported and reprinted 
at App. 67a-78a (Nov. 18, 2008) and App. 31a-34a (June 
16, 2010).  The decisions of the BIA in the second re-
moval proceeding are likewise unreported and reprint-
ed at App. 79a-82a (Mar. 23, 2009) and App. 27a-30a 
(Nov. 24, 2010).    

JURISDICTION 

The judgment of the court of appeals was entered 
on August 15, 2012.  A timely petition for rehearing 
was denied on October 17, 2012.  On December 19, 2012, 
Justice Thomas extended the time for filing a petition 
for certiorari to March 16, 2013.  This Court’s jurisdic-
tion is invoked under 28 U.S.C. § 1254(1).  

RELEVANT STATUTORY PROVISIONS 

1. The following provisions of the Immigration 
and Nationality Act (INA), 8 U.S.C. §§ 1101 et seq., are 
set forth in relevant part in the Appendix hereto: 

a. 8 U.S.C. § 1182(a)(2) (App. 83a-84a); and 

b. 8 U.S.C. § 1227(a)(2) (App. 84a-88a).   

2. 8 C.F.R. §§ 1003.30 and 1240.10(e) are repro-
duced at App. 88a-89a. 

STATEMENT 

A. The First Removal Proceeding 

When Petitioner Odulene Dormescar, a lawful 
permanent resident, returned to the United States 
from Haiti on November 29, 2006, the government 
served him with a notice to appear, charging him as a 
removable “arriving alien” because he had supposedly 
been convicted of a crime relating to a controlled sub-
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stance in 1992 and two “crimes involving moral turpi-
tude” in 1990, namely convictions for misdemeanor bat-
tery and felony aggravated assault.  See 8 U.S.C. 
§ 1182(a)(2)(A)(i)(I), (II); App. 2a-3a.1   

On April 25, 2007, after the government issued the 
notice to appear but before the removal proceeding be-
gan in immigration court, Petitioner was convicted of 
uttering and possessing a counterfeited security under 
18 U.S.C. § 513(a).  See App. 6a. 

On December 3, 2007, the government officially 
commenced removal proceedings against Petitioner by 
filing the notice to appear in immigration court.  App. 
37a.  As a basis for removal, the notice to appear 
charged only the supposed 1992 drug conviction and the 
1990 crime involving moral turpitude convictions; it did 
not assert the 2007 counterfeiting conviction as a basis 
for removal.  Id. 43a-44a.  In March 2008, Petitioner 
moved to terminate the proceedings, pointing out that 
the 1992 drug conviction had been vacated, the 1990 

                                                 
1 In 1996, Congress amended the INA to provide for a single 

proceeding, known as “removal,” for determining whether aliens 
are entitled to enter or remain in the United States.  Illegal Immi-
gration Reform and Immigrant Responsibility Act of 1996, Pub. L. 
No. 104-208, § 304(a), 110 Stat. 3009-546, 3009-589 (IIRIRA).  Be-
fore 1996, an alien was placed in different proceedings depending 
on whether he had been admitted to the United States: aliens who 
had not been admitted were placed in exclusion proceedings, 
whereas aliens who had were placed in deportation proceedings.  
Now, the removal proceeding is a unified one regardless of the 
government’s theory of removability, although the INA still sets 
forth different statutory grounds of removal depending on wheth-
er the alien is seeking admission to the country (8 U.S.C. § 1182(a), 
describing “inadmissible” aliens) or is already admitted (id. 
§ 1227(a), describing “deportable” aliens).  See generally Judulang 
v. Holder, 132 S. Ct. 476, 479 (2011).   
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battery conviction was not a crime involving moral tur-
pitude, and he had never been convicted of aggravated 
assault.  See id. 49a. 

At some point, the government filed with the im-
migration court a copy of the 2007 counterfeiting judg-
ment of conviction, but it did not amend the notice to 
appear to charge that conviction as a basis for removal.  
See App. 7a & n.4.  Petitioner responded by filing a 
supplement to his motion to terminate, arguing that the 
immigration judge could not order him removed based 
on the 2007 counterfeiting conviction because the gov-
ernment had not charged it.  Id. 8a. 

The immigration judge agreed with Petitioner that 
he could not be removed based on any of the supposed 
convictions that the government had charged.  App. 
50a.  Nonetheless, the immigration judge held that Pe-
titioner was removable because the 2007 counterfeiting 
conviction—although not charged by the government—
constituted a crime involving moral turpitude.  Id. 50a-
51a.  The immigration judge also ruled that Petitioner 
could not obtain cancellation of removal because the 
same conviction was an “aggravated felony.”  Id. 51a-
52a; see 8 U.S.C. § 1229b(a)(3). 

The BIA reversed the immigration judge’s ruling.  
App. 55a-57a.  The BIA agreed with Petitioner that the 
2007 conviction could not be used as the basis of remov-
al because it was not alleged in the notice to appear or a 
subsequent filing of additional charges.  The BIA also 
agreed that Petitioner was not removable on the 
charges the government had actually brought.  Id.   

The BIA also rejected the government’s motion—
made while Petitioner’s appeal was pending and over a 
year after Petitioner’s counterfeiting conviction—to 
remand the case so it could amend the charges against 
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Petitioner.  The BIA explained that the government’s 
motion “is general in nature and does not specify what 
additional allegations or charges the [government] 
would file if the record is remanded, or why such alle-
gations or charges were not previously lodged.”  App. 
56a-57a (emphasis added).  The BIA therefore ruled 
that “the removal proceedings are terminated.”  Id. 
57a. 

B. The Second Removal Proceeding 

On September 12, 2008, the government began a 
second removal proceeding against Petitioner by filing 
a new notice to appear, charging the 2007 counterfeit-
ing conviction as a crime involving moral turpitude.  
See 8 U.S.C. § 1182(a)(2)(A)(i)(I); App. 9a, 59a-65a.  As 
before, the government charged that Petitioner, albeit 
a lawful permanent resident, was an “arriving alien” 
when he returned from Haiti.  Id. 59a.  Petitioner 
moved to terminate this proceeding, arguing, inter alia, 
that it was barred by res judicata.  Id. 10a-11a. 

The immigration judge denied Petitioner’s motion 
to terminate and again concluded that the 2007 counter-
feiting conviction was a removable crime involving 
moral turpitude, and that Petitioner was not eligible for 
cancellation of removal.  App. 72a-75a.  The immigra-
tion judge did not rule on Petitioner’s res judicata ar-
gument, but certified the case to the BIA so that it 
could address the issue.  App. 76a-78a.   

The BIA rejected Petitioner’s res judicata argu-
ment.  The BIA acknowledged that the government 
“could have lodged the [2007 counterfeiting conviction] 
in the prior proceedings.”  App. 81a.  The BIA ruled 
that, under the applicable regulations, the government 
“may, but is not required to, lodge additional allega-
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tions or charges during proceedings.”  Id. (citing 8 
C.F.R. § 1003.30).  Despite finding that the 2007 convic-
tion could have been asserted in the first proceeding, 
the BIA concluded that the second proceeding was not 
barred by res judicata, reasoning that the BIA’s deci-
sion terminating the first proceeding “did not implicitly 
consider the validity of a removal charge based on [Pe-
titioner’s] 2007 conviction.”  Id.  In reaching this con-
clusion, the BIA recognized a division between the Se-
cond and Ninth Circuits on the question whether res 
judicata bars a removal proceeding on a charge that 
could have been brought in a prior proceeding.  App. 
81a & n.1.   

The Board concluded, however, that Petitioner had 
been implicitly admitted when it terminated the first 
removal proceeding, such that he should have been 
charged as a removable admitted alien under 8 U.S.C. 
§ 1227(a), rather than as an inadmissible arriving alien 
under 8 U.S.C. § 1182(a).  The BIA allowed the gov-
ernment to file amended charges on remand.  App. 81a-
82a. 

On remand,2 the government withdrew the pending 
charge and instead charged Petitioner as a removable 
admitted alien, asserting the 2007 counterfeiting con-
viction as an “aggravated felony.”  App. 14a; see 8 
U.S.C. § 1227(a)(2)(A)(iii).    

Petitioner again moved to terminate the proceed-
ings on res judicata grounds.  App. 16a.  After a further 

                                                 
2 The Eleventh Circuit referred to this remand proceeding as 

“Dormescar III” and a later remand as “Dormescar IV.”  App. 
14a-18a.  However, both remands were part of the second removal 
proceeding initiated against Petitioner.  
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appeal and remand,3 the immigration judge rejected 
Petitioner’s res judicata argument because the BIA had 
already “ruled conclusively that the proceedings were 
not barred by res judicata.”  App. 34a.  The immigra-
tion judge denied Petitioner’s motion to terminate the 
proceedings and ordered him removed to Haiti.  Id.   

The BIA dismissed Petitioner’s appeal.  App. 27a-
30a.  The BIA reaffirmed its prior decision, in which it 
had acknowledged that the government could have 
charged the 2007 conviction (App. 81a), but it concluded 
that the 2007 conviction nonetheless represented “a 
new factual predicate” not considered in the first pro-
ceeding (App. 29a).  The BIA ruled that res judicata 
does not preclude the government from initiating a se-
cond removal case “based on criminal charges that it 
could have brought during the original proceedings.”  
Id.  The BIA again recognized the division in the cir-
cuits on the issue.  App. 29a-30a & n.2. 

C. Court of Appeals Decision 

The United States Court of Appeals for the Elev-
enth Circuit denied Petitioner’s petition for review.  As 
relevant here, the court of appeals held that res judica-
ta did not bar the second removal proceeding, even 
though, as the BIA recognized, the government could 
have charged the 2007 counterfeiting conviction as a 
basis for removal in the first proceeding, which was lit-
igated to a final decision in Petitioner’s favor.  App. 13a, 
20a-24a.  The court of appeals recognized that “[r]es ju-
dicata bars the filing of claims which were raised or 

                                                 
3 An oral decision of the immigration judge dated January 7, 

2010, was improperly recorded, so the BIA remanded for the judge 
to enter a reviewable decision on the record.  App. 16a. 
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could have been raised in an earlier proceeding.”  App. 
20a (emphasis added) (alteration in original) (quotation 
marks omitted).  It held, however, that the two removal 
proceedings did “not involve the same cause of action” 
(App. 22a (quotation marks omitted)), because each 
proceeding asserted removability under different stat-
utory grounds: removal as an arriving alien under 8 
U.S.C. § 1182(a) in the first proceeding, and removal as 
an admitted alien under 8 U.S.C. § 1227(a) in the second 
(App. 22a-24a).  The Eleventh Circuit believed that the 
government could not have charged removal as an ad-
mitted alien until after the first removal proceeding 
was terminated.  App. 23a-24a.  The court did not ad-
dress the BIA’s acknowledgment that the 2007 convic-
tion could have been raised as a basis for removal in the 
first proceeding.  See App. 20a-24a. 

REASONS FOR GRANTING THE PETITION 

I. THE COURTS OF APPEALS ARE DIVIDED ON WHETHER 

RES JUDICATA BARS THE GOVERNMENT FROM CHARG-

ING REMOVABILITY BASED ON A CONVICTION THAT 

COULD HAVE BEEN CHARGED IN A PREVIOUS REMOV-

AL PROCEEDING 

Principles of finality embodied in the doctrine of res 
judicata apply to adjudicative immigration proceedings.  
See, e.g., Duhaney v. Attorney Gen., 621 F.3d 340, 347, 
348 & n.4 (3d Cir. 2010) (noting that the “general prop-
osition that res judicata may be applied to adjudicative 
proceedings under the INA” “appears well settled”); 
Duvall v. Attorney Gen., 436 F.3d 382, 388-389 n.6 (3d 
Cir. 2006) (collecting cases); Medina v. INS, 993 F.2d 
499, 503-504 (5th Cir. 1993) (res judicata applies to final 
decisions in immigration proceedings where “there was 
an opportunity to get to the merits” (quotation marks 
omitted)); Hamdan v. Gonzales, 425 F.3d 1051, 1059 
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(7th Cir. 2005) (explaining that res judicata applies to 
“adjudication of petitions for relief in immigration 
courts”); Al Muterreb v. Holder, 561 F.3d 1023, 1031 
(9th Cir. 2009) (“res judicata bars the Service from ini-
tiating a second deportation case on the basis of a 
charge that [it] could have brought in the first case, but 
did not” (quotation marks omitted, alteration and em-
phasis in original)); cf. Astoria Fed. Sav. & Loan Ass’n 
v. Solimino, 501 U.S. 104, 107 (1991) (“When an admin-
istrative agency is acting in a judicial capacity and re-
solves disputed issues of fact properly before it which 
the parties have had an adequate opportunity to liti-
gate, the courts have not hesitated to apply res judica-
ta to enforce repose.” (quotation marks omitted)).  As 
the Fifth Circuit has explained, res judicata bars the 
Department of Homeland Security (DHS) from litigat-
ing an issue it had an opportunity to raise in a previous 
proceeding if “(1) the case in which the valid, final 
judgment was rendered involved the same parties and 
issues, and (2) there was an opportunity to reach the 
merits on those issues.”  Medina, 993 F.2d at 504.4    

Consistent with the courts of appeals’ decisions, the 
BIA has also recognized that res judicata applies to its 
adjudicatory proceedings.  See, e.g., Matter of Mendi-
eta-Robles, 2009 WL 3713285 (BIA Oct. 27, 2009) (citing 

                                                 
4 The Second Circuit has recognized the possibility that when 

the government seeks to remove “aliens convicted of aggravated 
felonies … the determination of whether res judicata applies 
changes.”  Channer v. DHS, 527 F.3d 275, 280 n.4 (2d Cir. 2008).  
In this case, the government urged the Eleventh Circuit to adopt 
Channer’s suggestion as a general rule, but the court of appeals 
did “not reach the issue of whether res judicata always or never 
applies in agency proceedings involving aliens who have been con-
victed of aggravated felonies.”  App. 22a n.10. 
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Astoria for the principle that “[r]es judicata (or claim 
preclusion) and collateral estoppel (or issue preclusion) 
are common law principles that apply in administrative 
law”); Matter of Chavez-Carmona, 2007 WL 2588531 
(BIA Aug. 17, 2007) (holding that “res judicata barred 
the subsequent Notice to Appear because, during the 
first proceeding the DHS … had the opportunity to 
pursue this charge, but decided to withdraw it”); cf. 
Matter of Fedorenko, 19 I. & N. Dec. 57, 61 (BIA 1984). 

Applying these principles, the Ninth Circuit has 
held that “res judicata bars the Secretary of Homeland 
Security … from initiating a second deportation case on 
the basis of a charge that he could have brought in the 
first case, when, due to a change of law that occurred 
during the course of the first case, he lost the first 
case.”  Bravo-Pedroza v. Gonzales, 475 F.3d 1358, 1358 
(9th Cir. 2007).  Bravo-Pedroza was originally adjudged 
removable based on a conclusion that his conviction 
(petty theft with priors) constituted an aggravated fel-
ony.  Id. at 1359.  After the Ninth Circuit held in a sep-
arate case “that a conviction for a petty theft does not 
qualify as an aggravated felony” (id.), Bravo-Pedroza’s 
case was remanded to the BIA.  Instead of remanding 
for further proceedings, the BIA terminated the re-
moval proceeding altogether.  Id.  The government 
then filed new charges of removability based on earlier 
convictions and a different theory of the petty theft 
conviction.  Id. 

The Ninth Circuit held that the second proceeding 
was barred by res judicata.  The court noted that the 
agency’s regulations allowed the government to add 
charges “during the pendency of immigration proceed-
ings,” but not “by starting a new case,” 475 F.3d at 
1360 (citing 8 C.F.R. § 3.30 (2003) (now 8 C.F.R. 
§ 1003.30) (“At any time during deportation or removal 
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proceedings, additional or substituted charges of de-
portability … may be lodged.”)).  The court also noted 
that the government “had abundant opportunity” to 
raise the new charges, including by moving to reopen 
the first proceeding.  Id.  The government thus could 
not “avoid the application of the general principle of res 
judicata.”  Id. 

By contrast, in Petitioner’s case, the Eleventh Cir-
cuit held that res judicata did not bar the government 
from lodging a charge based on Petitioner’s 2007 coun-
terfeiting conviction in a second removal proceeding 
(App. 24a), even though the government could have 
charged that conviction during the first case.  Indeed, 
the counterfeiting conviction was the basis for the im-
migration judge’s decision in the first case, but the BIA 
reversed that decision and terminated proceedings.  
See App. 8a-9a.  Thus, the arguments in favor of res ju-
dicata are even stronger in this case than they were in 
Bravo-Pedroza, because the government’s initial loss 
was not due to any intervening change in law, but to 
the government’s own failure to satisfy the BIA that 
the 2007 counterfeiting conviction was timely and 
properly asserted in the first case. 

The Second and Third Circuits have reached re-
sults similar to the Eleventh Circuit, and contrary to 
the Ninth, on the question whether res judicata bars 
the government from charging removability in a second 
removal proceeding based on a conviction that it could 
have charged but did not charge during a first proceed-
ing.  See Duhaney, 621 F.3d at 349 (recognizing that the 
Second and Ninth Circuits reached “opposite result[s]” 
on this question).  The Third Circuit held that “res judi-
cata does not bar the Government from lodging new 
charges of removability based on convictions that it had 
not previously raised.”  Id. at 352; see also id. at 349.  
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Specifically, the court found that the government was 
permitted to charge removability in 2007 based on a 
1985 firearms conviction that the government had re-
fused to raise in a previous removal proceeding that 
had been terminated.  See id. at 343-344.5 

The Second Circuit likewise held that res judicata 
did not bar the government from beginning a second 
removal proceeding, even though “the [conviction] es-
sential to the second suit existed and [was] known to 
the complaining party at the time of the first.”  Chan-
ner v. DHS, 527 F.3d 275, 281 (2d Cir. 2008).  The Se-
cond and Third Circuits expressly recognized that their 
decisions disagreed with the Ninth Circuit’s ruling in 
Bravo-Pedroza.  Id. at 282; Duhaney, 621 F.3d at 349-
350.  The BIA similarly recognized the division in its 
decision in this case.  App. 29a-30a & n.2. 

This Court’s review is necessary to resolve the 
acknowledged conflict among the courts of appeals re-
garding the proper application of res judicata where 
the government seeks to bring a second removal pro-
ceeding based on a conviction that it could have 
charged in a prior removal proceeding that resulted in a 
final decision in the immigrant’s favor.   

                                                 
5 In the first removal proceeding in Duhaney, much like Peti-

tioner’s first removal proceeding here, the immigration judge con-
sidered whether the 1985 firearms conviction could serve as a ba-
sis for removal and indeed asked the government whether it could.  
621 F.3d at 342-343.  Government counsel responded that it likely 
could not, adding: “‘I don’t think we’d ever charge him, Judge, but 
the possibility exists that it could be charged in the future.  I 
would hope that the [government] doesn’t do that.’”  Id. at 343.  
The immigration judge expressed reservations about the govern-
ment pursuing a charge later based on the conviction, raising the 
possibility that it could be barred by res judicata.  Id. 
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II. THE ELEVENTH CIRCUIT INCORRECTLY REFUSED TO 

APPLY RES JUDICATA TO BAR THE GOVERNMENT 

FROM CHARGING PETITIONER WITH REMOVABILITY IN 

THE SECOND REMOVAL PROCEEDING BASED ON A 

CONVICTION THAT COULD HAVE BEEN CHARGED IN 

THE FIRST PROCEEDING  

The Eleventh Circuit ruled that res judicata did not 
apply because it believed that the charge that Petition-
er was removable based on an aggravated felony con-
viction “was not available to the Department until the 
inadmissibility issue had been resolved in Dormescar’s 
favor.”  App. 23a.  The court of appeals relatedly sug-
gested that the removability charge asserted in the se-
cond proceeding was a different “cause of action.”  App. 
22a.  Neither proposition was correct, and neither justi-
fied deviating from the ordinary application of res judi-
cata in this case. 

A. The Government Could Have Asserted The 
Aggravated Felony Charge In The First Pro-
ceeding Had It Done So Properly 

The Eleventh Circuit mistakenly assumed that the 
government could not have charged Petitioner as a re-
movable admitted alien (“deportable”) under 8 U.S.C. 
§ 1227 during the first removal proceeding.  App. 22a-
24a. The court did not cite any authority for that con-
clusion (id.); in fact, the relevant regulations and case 
law contradict it.   

The BIA itself recognized that the government 
“could have lodged the instant allegation in the prior 
proceedings.” App. 81a.  Indeed, the agency’s regula-
tions provide that the government may lodge “addi-
tional or substituted charges … [a]t any time during 
the proceeding.”  8 C.F.R. § 1240.10(e); see also 8 
C.F.R. § 1003.30 (same).  These provisions were specifi-
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cally intended to provide flexibility in charging an alien 
during the course of a removal proceeding.  When one 
commenter suggested that, under 8 C.F.R. § 1003.30, 
“charges should be brought at one time, unless facts 
concealed by the alien are later uncovered,” 52 Fed. 
Reg. 2931, 2934 (Jan. 29, 1987), the Department of Jus-
tice rejected the proposal as “overly restrictive,” ex-
plaining that “these proceedings require a flexible, 
somewhat informal approach.”  See also Jorjani, Locked 
Up: Criminal and Immigration Incarceration in 
America, 4 DePaul J. Soc. Justice 1, 13 (2010) (explain-
ing that the regulations require “no specific time frame 
within which DHS must allege all charges,” such that 
“an individual can show up on the day of his last and 
final hearing, only to face new charges by DHS”). 

Under these regulations, the government routinely 
lodges a charge in the alternative or withdraws and 
substitutes charges during a single removal proceeding.  
In Cheung v. Holder, 678 F.3d 66 (1st Cir. 2012), the 
government withdrew a charge of inadmissibility under 
Section 1182(a)(6)(C)(i) and substituted a charge of de-
portability under Section 1227(a)(1)(B).  The court 
found that the government “acted within its prosecuto-
rial discretion to withdraw one charge and to substitute 
another.”  Id. at 71 (quotation marks omitted).  It ex-
plained that “[b]y regulation, the government is enti-
tled to lodge additional or substituted charges of re-
movability [a]t any time during the proceeding. …  
[W]e [have] noted that there is no requirement that the 
[government] advance every conceivable basis for de-
portability in the original show cause order.”  Id. at 70 
(quotation marks omitted).   

Similarly, in Park v. Attorney General, 472 F.3d 66, 
68 (3d Cir. 2006), the government initially charged re-
moval under Section 1227(a)(2)(A)(i) for conviction of a 
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crime involving moral turpitude.  Later, the govern-
ment lodged an additional charge of deportability for 
conviction of an aggravated felony, basing the second 
charge on the same predicate crime used by the gov-
ernment to support the first charge.  Id. at 69.  The 
court found that the immigration judge did not err by 
allowing the government to lodge an additional charge 
based on the same conviction as the original charge.  Id. 
at 73.  “[T]he DHS simply lodged an alternative, yet 
compatible, removal charge.  To be sure, it is not un-
common for the DHS to conceive of a single crime as 
qualifying both as a crime involving moral turpitude 
and as an aggravated felony.”  Id.  The court agreed 
with the argument made by the government in its brief:  
“DHS did not take two positions that are irreconcilably 
inconsistent and instead simply charged an alternative 
basis for removability during the course of proceedings, 
as permitted by longstanding regulation.”  Resp. Br., 
Park v. Gonzales, No. 05-2054, 2006 WL 5444158, at *4 
(3d Cir. Apr. 10, 2006). 

Petitioner’s own case illustrates the leeway given 
to the government in altering its charges within a sin-
gle proceeding.  After the government incorrectly 
charged Petitioner with inadmissibility at the begin-
ning of the second removal proceeding, the BIA per-
mitted it to withdraw the charge and replace it with a 
deportability charge.  App. 13a-14a.  Indeed, the Board 
has allowed the government on numerous occasions to 
replace an inadmissibility charge with a charge of de-
portability within the same proceeding.  See, e.g., Mat-
ter of D-K-, 25 I. & N. Dec. 761, 770 (BIA 2012) (con-
cluding that alien was “not properly charged with” de-
portability but remanding “for the DHS to have an op-
portunity to amend the notice to appear”); Matter of 
Filpo De Vasquez, 2011 WL 6026554 (BIA Nov. 15, 
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2011) (permitting government to withdraw inadmissi-
bility charge and replace it with deportability charge on 
remand); Matter of Jacobs, 2010 WL 1250998 (BIA Mar. 
1, 2010) (permitting the government to lodge alterna-
tive inadmissibility and deportability charges, noting 
that the government “expressly charged the respond-
ent in the alternative”); Matter of Harry, 2009 WL 
773210 (BIA Mar. 2, 2009) (government was permitted 
to withdraw inadmissibility charge and substitute a 
charge of deportability); Matter of Diallo, 2007 WL 
4699769 (BIA Nov. 30, 2007) (remanding case so gov-
ernment could withdraw inadmissibility charges and 
lodge deportability charges).   

Notably, the BIA’s refusal to apply res judicata did 
not rest on any finding that the government could not 
have raised its current allegation in the first proceed-
ing.  Rather, the BIA believed that res judicata did not 
apply because its decision terminating the first pro-
ceeding had not reached the merits of such an allega-
tion.  App. 81a (refusing to apply res judicata because 
the decision in the first proceeding did not “consider 
the validity of a removal charge based on the respond-
ent’s 2007 conviction”).  That was error, as res judicata 
applies as long as a party could have raised the matter 
in the first proceeding, regardless of whether it actually 
did—a point the Eleventh Circuit recognized.  App. 20a 
(“[R]es judicata bars the filing of claims which were 
raised or could have been raised in an earlier proceed-
ing.” (emphasis added)); see also Medina, 993 F.2d at 
503 (“Although jurisprudence has required traditionally 
that the judgment in the first case be ‘on the merits,’ it 
is more accurate to state that ‘in the first litigation 
there was an opportunity to get to the merits.’”  (quot-
ing Wright, Law of Federal Courts 680-681 (1983))).   
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Even after the BIA terminated the first removal 
proceeding, the government had procedural options 
available to convince the BIA to reconsider its decision 
and allow the government to lodge a charge based on 
the 2007 counterfeiting conviction in the first proceed-
ing.  For instance, the government could have moved to 
reconsider the decision or reopen the proceeding and 
provided the specific explanation the BIA had found 
lacking in the government’s motion to remand.  App. 
55a-57a; see 8 C.F.R. § 1003.2; De Faria v. INS, 13 F.3d 
422, 422-423 (1st Cir. 1993) (permitting the govern-
ment, after proceedings were reopened, to charge the 
alien with deportability based on a conviction that pre-
viously had not been alleged).  The government also 
could have sought further review of the BIA’s decision 
from the Attorney General.  See 8 C.F.R. 
§ 1003.1(h)(1)(i). 

In sum, the government could have taken ad-
vantage of numerous ways of asserting the 2007 convic-
tion during the first proceeding.  Its failure to do so 
does not mean that it could not have done so, nor does it 
justify the disregard of the ordinary operation of res 
judicata.  The Eleventh Circuit’s contrary view is un-
supported by any authority and, indeed, contradicted 
by the relevant regulations and the BIA’s own practice.  

B. Both Removal Proceedings Involved The 
Same “Cause Of Action” 

The Eleventh Circuit also erred by taking an over-
ly restrictive view of the relevant “cause of action” for 
res judicata purposes.  In a removal proceeding, re-
gardless of what statutory basis is charged, the gov-
ernment seeks one form of relief: the alien’s removal 
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from the United States.6  The government may seek to 
obtain this relief by alleging various facts, such as crim-
inal convictions, which in turn may provide grounds for 
removal as an arriving alien (inadmissibility), as an ad-
mitted alien (deportability), or both.  Where, as here, 
the government was aware of the 2007 conviction dur-
ing the first proceeding and was able to assert it at that 
time, the government was required to bring all of the 
removal charges that flow from that conviction during 
the course of that proceeding.  Moreover, the govern-
ment had multiple opportunities during the first pro-
ceeding to amend the notice to appear to charge Peti-
tioner as removable on the basis of the 2007 counter-
feiting conviction, but it failed to do so.  The govern-
ment cannot sit on charges, await the outcome of the 
first proceeding, and then file additional charges in a 
later proceeding based on a criminal conviction that it 
could have charged in the first proceeding.7      

Treating removal as the single cause of action it is 
comports with Congress’s creation of a single, unified 
removal proceeding, which eliminated many of the his-
torical differences between deportation and exclusion.  

                                                 
6 This differentiates removal proceedings from other civil 

proceedings and from criminal proceedings, where the private par-
ty or government may seek multiple forms of relief based on vari-
ous causes of action or allegations of criminal conduct. 

7 Of course, the government need not file all of the charges at 
the beginning of the removal proceeding.  It may, pursuant to the 
regulations, 8 C.F.R. §§ 1003.30, 1240.10(e), modify or amend its 
charges during the course of the proceeding or seek to reopen a 
proceeding, where appropriate, to lodge additional charges.  What 
it cannot do is begin a second removal proceeding based on facts 
previously available to it after the first proceeding has terminated 
in the alien’s favor. 
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See 8 U.S.C. § 1229a(a)(1) (“An immigration judge shall 
conduct proceedings for deciding the inadmissibility or 
deportability of an alien.”); Jama v. Immigration & 
Customs Enforcement, 543 U.S. 335, 349 (2005) (“Re-
moval is a new procedure created in 1996 through the 
fusion of two previously distinct expulsion proceedings, 
‘deportation’ and ‘exclusion.’”); see also Judulang v. 
Holder, 132 S. Ct. 476, 479 (2011).  Here, the govern-
ment had the opportunity to bring the same cause of 
action that it brought in the second proceeding—
removal of Petitioner on the basis of the 2007 counter-
feiting conviction—during the first proceeding.  Res 
judicata, therefore, bars the government from bringing 
that charge in the second removal proceeding.   

III. THIS CASE HAS SIGNIFICANT RAMIFICATIONS FOR THE 

PROPER FUNCTIONING OF THE NATION’S IMMIGRA-

TION DOCKET 

The proper understanding and application of res 
judicata is critical to the fair and orderly functioning of 
removal proceedings.  An alien’s conviction or convic-
tions may potentially give rise to multiple grounds of 
removal (as inadmissibility grounds, deportability 
grounds, or both).  Not surprisingly, DHS routinely 
takes advantage of the regulations permitting it to add 
or substitute charges or allege a conviction that was not 
previously lodged during a removal proceeding.8  If, 
                                                 

8 See, e.g., Matter of Shchupak, 2012 WL 6641703 (BIA Nov. 
7, 2012); Matter of Ramos, 2012 WL 3276563 (BIA July 13, 2012); 
Matter of Van Nguyen, 2012 WL 2835235 (BIA June 12, 2012); 
Matter of Malik, 2012 WL 1951056 (BIA May 9, 2012); Matter of 
Tapia-Fierro, 2012 WL 1495563 (BIA Mar. 19, 2012); Matter of 
Hernandez-Gonzales, 2011 WL 2470933 (BIA June 2, 2011); Matter 
of Nelson, 25 I. & N. Dec. 410 (BIA 2011); Matter of Rincon, 2011 
WL 230770 (Jan. 7, 2011).  These cases are but a few in which DHS 
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however, the government could split its removal charg-
es as it did here, removal proceedings would be sub-
stantially and unnecessarily drawn out through seria-
tim proceedings.  The Eleventh Circuit’s judgment im-
properly allows the government to keep available 
charges in reserve, for use only if the first removal pro-
ceeding does not result in removal.  By contrast, 
“[r]equiring the INS to meet its burden of proof at a 
single hearing is consistent with the statutory scheme 
… and will not frustrate the goals of Congress.”  Du-
vall, 436 F.3d at 390. 

The Eleventh Circuit’s judgment countenances a 
system that is not only incompatible with res judicata 
principles, but also is fundamentally unfair.  While the 
government may have the resources to pursue lengthy 
and repeated removal proceedings, an alien must se-
cure his or her statutory right to representation with 
often limited financial resources.  See 8 U.S.C. § 1362 
(the privilege of representation in removal proceedings 
shall be “at no expense to the Government”).  The low-
er courts have rejected government arguments that 
would lead to repeated, potentially infinite removal 
proceedings.  See, e.g., Duvall, 436 F.3d at 388 (noting 
that if collateral estoppel did not apply to immigration 
proceedings, the government could “bring successive 
proceedings in front of successive immigration judges 
… over and over, until the desired result is achieved”); 
Medina, 993 F.2d at 503 (“Does the INS really believe 
that, under the Court’s pronouncement in Utah Constr. 
& Mining Co., res judicata would … leave the legal is-
sues open to question for an infinite number of trips 
                                                 
has notified the alien of an additional basis for removal “at any 
time during removal proceedings.”  Van Nguyen, 2012 WL 
2835235. 
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around the carousel in repeated efforts to grab the 
brass ring missed on the first try?  Surely not.”).  Res 
judicata “is meant to preclude a subsequent action” 
where the government’s only “valid reason for” seeking 
a second proceeding is “in simplest terms—that the 
[government] is unhappy … with the outcome of the 
initial proceeding[].”  Id.  But given the current conflict 
among the circuits, more than one-quarter of all remov-
al proceedings will arise in jurisdictions that allow the 
government to split its removal charges as happened 
here.  Executive Office of Immigration Review, U.S. 
Dep’t of Justice, FY 2012 Statistical Year Book B4, C3 
(Feb. 2013) (indicating that approximately 25.7% of all 
removal proceedings arise in the Second, Third, and 
Eleventh Circuits).  The Court should grant the peti-
tion to ensure uniform application of res judicata in re-
moval proceedings. 
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
ELEVENTH CIRCUIT 

 

ODULENE DORMESCAR, 
Petitioner, 

v. 

U.S. ATTORNEY GENERAL, 
Respondent. 

 
No. 10-15822 
Aug. 15, 2012 

 
Petition for Review of a Decision of the 

Board of Immigration Appeals 
 

* * * 

Before CARNES, PRYOR and RIPPLE,∗ Circuit 
Judges. 

CARNES, Circuit Judge: 

This is an immigration case involving Odulene 
Dormescar, a native and citizen of Haiti.  An immigra-
tion judge ordered him removed because he had been 
convicted of an aggravated felony.  The Board of Immi-
gration Appeals dismissed his appeal of that order.  He 
has petitioned this Court for review.  His petition po-
tentially presents three issues.  The first is whether 
this Court has subject matter jurisdiction.  If we do, the 

                                                 
∗ Honorable Kenneth F. Ripple, United States District Judge 

for the Seventh Circuit, sitting by designation. 



2a 

 

second issue is whether res judicata bars the Depart-
ment of Homeland Security’s proceedings against 
Dormescar based on the aggravated felony conviction.  
If it does not, the third issue is whether the Depart-
ment had the authority to amend the notice to appear 
to charge Dormescar as “admitted to the United States, 
but … removable” when he was originally charged as 
an inadmissible “arriving alien.”  The procedural histo-
ry of this case is long and winding but mapping it out in 
some detail is necessary to an understanding of this leg 
of the journey and what will probably be the final des-
tination. 

I. 

Dormescar was granted lawful permanent resident 
status in the United States in 1998.1  On November 29, 
2006, when he was returning to the United States from 
Haiti, the Department of Homeland Security2 served 
                                                 

1 An alien who is a lawful permanent resident has “the status 
of having been lawfully accorded the privilege of residing perma-
nently in the United States as an immigrant in accordance with the 
immigration laws.”  8 U.S.C. § 1101(a)(20); accord 8 C.F.R. § 1.2. 

2 This area of the law is plagued with initialisms and acro-
nyms.  See, e.g., Haswanee v. U.S. Att’y Gen., 471 F.3d 1212, 1213 
n. 1 (11th Cir. 2006) (“The Homeland Security Act (‘HSA’), effec-
tive November 25, 2002, created the Department of Homeland Se-
curity (‘DHS’) and abolished the INS. The HSA transferred INS 
functions to the DHS.” (citation omitted)).  To avoid two of the ini-
tialisms, we will (except in direct quotations) refer to the Depart-
ment of Homeland Security as “the Department,” instead of using 
“DHS,” and to the Board of Immigration Appeals, after the first 
time, as “the Board,” instead of using “BIA.”  We will use the ini-
tialism “IJ” for immigration judge to avoid clunky repetition. And 
we will use “IIRIRA” for the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, after first use, both because 
there are a number of acts in this area of the law and that acronym 
does have a nice ring to it. 
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him with a notice to appear.3  The notice charged him 
with inadmissibility under 8 U.S.C. § 1182 as an arriv-
ing alien who had been convicted of a crime relating to 
a controlled substance (a 1992 Florida conviction for 
possession of cocaine) and crimes involving moral turpi-
tude (1990 Florida convictions for misdemeanor battery 
and felony aggravated assault). 

A. 

Those are the events that started this case on the 
journey leading to this appeal.  We usually would pro-
ceed step-by-step with a chronological account of what 
happened thereafter, but we deviate from that usual 
practice to take a terminology detour.  The concepts of 
inadmissibility, deportability, and removability are cru-
cial to the resolution of this appeal, and they can be con-
fusing and are sometimes confused, so we will try to 
clarify them before we travel any farther. 

Before the enactment of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 
(IIRIRA), Pub. L. No. 104-208, 110 Stat. 3009, there 
was a “fundamental distinction between excludable al-
iens and deportable aliens.”  Garcia-Mir v. Smith, 766 
F.2d 1478, 1483 (11th Cir. 1985).  Excludable aliens 
sought admission but had not yet achieved it.  Id. at 
1483-84.  They were legally considered detained at the 
border, even if they were physically present in the 

                                                 
3 A notice to appear is the charging document that initiates 

the removal process and provides the alien with information in-
cluding the nature of the proceedings against him, the legal au-
thority under which the proceedings will be conducted, the acts or 
conduct alleged to be in violation of law, the charges against him, 
and the statutory provisions alleged to have been violated.  8 
U.S.C. § 1229(a)(l). 
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United States.  Id.  Deportable aliens, by contrast, 
were those who had “succeeded in either legally or ille-
gally entering this country.”  Id.; see also Clark v. Mar-
tinez, 543 U.S. 371, 375 n. 2, 125 S.Ct. 716, 721 n. 2, 160 
L.Ed.2d 734 (2005) (explaining that before the enact-
ment of IIRIRA, “aliens ineligible to enter the country 
were denominated ‘excludable’ and ordered ‘deported,’” 
and “[p]ost-IIRIRA, such aliens are said to be ‘inadmis-
sible’ and held to be ‘removable’”); Sicar v. Chertoff, 541 
F.3d 1055, 1064 n. 3 (11th Cir. 2008) (“The IIRIRA re-
placed the term ‘excludable’ with ‘inadmissible.’”).  Af-
ter IIRIRA was enacted, exclusion and deportation 
proceedings that had been separate and distinct were 
merged into unified “removal” proceedings, which de-
termine whether an alien is inadmissible (not yet ad-
mitted) or deportable (admitted but removable).  See 8 
U.S.C. § 1229a(a)(1) (“An immigration judge shall con-
duct proceedings for deciding the inadmissibility or de-
portability of an alien.”); Jama v. Immigration and 
Customs Enforcement, 543 U.S. 335, 349, 125 S.Ct. 694, 
704, 160 L.Ed.2d 708 (2005) (“Removal is a new proce-
dure created in 1996 through the fusion of two previ-
ously distinct expulsion proceedings, ‘deportation’ and 
‘exclusion.’”).  A removal proceeding is generally “the 
sole and exclusive procedure for determining whether 
an alien may be admitted to the United States or, if the 
alien has been so admitted, removed from the United 
States.”  8 U.S.C. § 1229a(a)(3). 

The enactment of IIRIRA broadened the scope of 
inadmissibility by altering the status of lawful perma-
nent residents returning from brief trips outside of the 
United States.  See Vartelas v. Holder, --- U.S. ---, 132 
S.Ct. 1479, 1485, 182 L.Ed.2d 473 (2012).  Before IIRI-
RA, “lawful permanent residents who had committed a 
crime of moral turpitude could … return from brief 
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trips abroad without applying for admission to the 
United States.”  Id.  After IIRIRA, lawful permanent 
residents returning from abroad became “subject to 
admission procedures, and, potentially, to removal from 
the United States on grounds of inadmissibility.”  Id.  A 
lawful permanent resident is now inadmissible if he has 
been convicted of a crime involving moral turpitude.  8 
U.S.C. § 1182(a)(2)(A)(i)(I).  And regardless of whether 
an alien has lawful permanent resident status, any “al-
ien who is convicted of an aggravated felony at any 
time after admission is deportable.”  Id. 
§ 1227(a)(2)(A)(iii).  As the Supreme Court explained, 
some crimes that might make an alien inadmissible will 
not necessarily make him deportable: 

Although IIRIRA created a uniform removal 
procedure for both excludable and deportable 
aliens, the list of criminal offenses that subject 
aliens to exclusion remains separate from the 
list of offenses that render an alien deportable.  
These lists are “sometimes overlapping and 
sometimes divergent.”  Judulang v. Holder, 
565 U.S. ----, 132 S.Ct. 476, 479, 181 L.Ed.2d 449 
(2011).  Pertinent here, although a single crime 
involving moral turpitude may render an alien 
inadmissible, it would not render her deporta-
ble.  See 8 U.S.C. § 1182(a)(2) (listing excluda-
ble crimes); § 1227(a)(2) (listing deportable 
crimes). 

Vartelas, 132 S.Ct. at 1485 n. 3. 

To summarize, a conviction for a crime involving 
moral turpitude makes an alien inadmissible.  See id.; 8 
U.S.C. § 1182(a)(2)(A)(i)(I).  A conviction for an aggra-
vated felony after admission makes an alien deportable, 
see id. § 1227(a)(2)(A)(iii), and as a result he can be clas-
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sified as admitted but removable.  See id.  
§ 1229a(e)(2)(B).  The term “removable” encompasses 
the terms inadmissible and deportable aliens, and it is 
defined as: “(A) in the case of an alien not admitted to 
the United States, that the alien is inadmissible under 
section 1182 of this title, or (B) in the case of an alien 
admitted to the United States, that the alien is deport-
able under section 1227 of this title.”  Id.  
§ 1229a(e)(2)(A)-(B).  An alien in removal proceedings 
“may be charged with any applicable ground of inad-
missibility under section 1182(a) of this title or any ap-
plicable ground of deportability under section 1227(a).”  
Id. § 1229a(a)(2). 

Dormescar, as we have mentioned, was first 
charged with inadmissibility under 8 U.S.C. § 1182 as 
an arriving alien who had been convicted of a crime re-
lating to a controlled substance and crimes involving 
moral turpitude.  That was in November of 2006.  Now 
we will return to what happened next. 

B. 

After the Department served Dormescar with the 
notice to appear in November 2006, the Secret Service 
took him into custody based on a warrant charging him 
with possession of counterfeited securities.  About two 
months later, on February 5, 2007, Dormescar pleaded 
guilty in federal court to one count of uttering and pos-
sessing a counterfeited security in violation of 18 U.S.C. 
§ 513(a).  On April 25, 2007, the district court entered 
judgment on Dormescar’s guilty plea, and he was con-
victed of the crime.  The district court sentenced him to 
twelve months in prison. 

On December 10, 2007, the Department filed in the 
immigration court the notice to appear that it had 



7a 

 

served on Dormescar in November of 2006 when he 
was returning to the United States from Haiti.  Even 
though the notice was served on Dormescar five 
months before his April 2007 counterfeiting conviction, 
it was not filed with the immigration court until eight 
months after that conviction.  The Department could 
have, but did not, amend that notice to appear to in-
clude the counterfeiting conviction.  Instead, the notice 
charged him with inadmissibility based on a crime re-
lating to a controlled substance (the 1992 cocaine con-
viction) and crimes involving moral turpitude (the 1990 
misdemeanor battery and felony aggravated assault 
convictions). 

A few months after the Department filed the notice 
to appear with the immigration court in December 
2007, Dormescar filed a motion to terminate the pro-
ceedings, making three assertions, all of which he ulti-
mately established: his 1990 cocaine conviction had 
been vacated; the 1992 misdemeanor battery conviction 
was not a crime involving moral turpitude; and he had 
not been convicted of felony aggravated assault.  A 
hearing on the motion was scheduled for March 2008.  
Sometime before or during that hearing, the Depart-
ment filed a copy of the record of Dormescar’s 2007 
counterfeiting conviction, a copy of which was given to 
Dormescar’s counsel at the hearing.4  The immigration 
                                                 

4 It is unclear from the record exactly when the Department 
filed with the immigration court the record of Dormescar’s coun-
terfeiting conviction.  The copy of the conviction record in the rec-
ord on appeal does not have a filing date stamped or written on it.  
In a written decision issued on November 18, 2008, the immigra-
tion judge stated that counsel for the Department filed the convic-
tion record with the immigration court at the March 2008 hearing, 
but the hearing transcript itself does not indicate that any motion 
was made to file the document in open court either before or after 
the IJ asked Dormescar’s counsel about the counterfeiting convic-
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judge gave Dormescar a continuance to assess the im-
pact of that conviction on his case. 

About a week later Dormescar filed a supplement 
to his motion to terminate the proceedings, arguing 
that because the Department had not charged him with 
inadmissibility based on his 2007 counterfeiting convic-
tion, the IJ could not consider it in determining remov-
ability.  The IJ denied Dormescar’s motion.  In his writ-
ten order the IJ acknowledged that the Department 
had failed to establish that Dormescar was inadmissible 
because of the 1990 and 1992 convictions alleged in the 
notice.  The IJ ruled, however, that Dormescar was an 
inadmissible alien because his 2007 counterfeiting con-
viction was a crime involving moral turpitude and that 
he was removable for that reason.  The IJ also ruled 
that Dormescar was not eligible for cancellation of re-
moval because the counterfeiting conviction was an 
“aggravated felony” under the Immigration and Na-
tionality Act. 

Dormescar appealed the IJ’s order to the Board of 
Immigration Appeals.  While that appeal was pending, 
the Department filed a motion asking the Board to re-
mand the case to the IJ so that the Department could 
amend the notice to add “factual allegations regarding 
[Dormescar’s] criminal history—including his convic-
tion for a crime related to counterfeiting—and any nec-
essary additional charges of removability.” 

In an order issued on September 9, 2008, the Board 
“sustained” Dormescar’s appeal, denied the Depart-

                                                                                                    
tion.  Instead, the transcript shows that during that hearing 
Dormescar’s counsel told the IJ that he had not been served with a 
copy of the conviction record; the IJ had a copy made and gave it 
to him. 
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ment’s motion to remand, and terminated the removal 
proceedings.  “Because [Dormescar’s] 2007 conviction 
was not alleged in the Notice to Appear or a subse-
quent filing of additional charges,” the Board reasoned, 
“it cannot be a basis for removability.”  The Board ex-
plained: “The Immigration Judge properly concluded 
that the two convictions alleged in the Notice to Ap-
pear did not support the charges of removability.  Ac-
cordingly, [Dormescar] is not removable as charged, 
and these proceedings should have been terminated.”  
The Department’s motion to remand was denied be-
cause it was “general in nature and [did] not specify 
what additional allegations or charges the [Depart-
ment] would file if the record is remanded, or why such 
allegations or charges were not previously lodged.”  
Because the Department had “not provided a sufficient 
basis for a remand,” the Board denied the motion and 
terminated the removal proceedings.  So ended the 
proceedings that we will call Dormescar I. 

II. 

On September 12, 2008, just three days after the 
Board issued its Dormescar I decision, the Department 
served Dormescar with a new notice to appear, which it 
filed with the immigration court several days later.  
This second notice to appear designated Dormescar as 
an arriving alien and alleged that he was inadmissible 
based on his 2007 counterfeiting conviction, which is a 
crime involving moral turpitude.  And so began the 
proceedings that we will call Dormescar II. 

The IJ held a hearing on October 1, 2008.  He ex-
plained that he was considering certifying the case to 
the Board because it had not addressed in Dormescar I 
the issue of whether Dormescar had been admitted to 
the United States.  Whether he had been admitted is 
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important.  An arriving alien who has been convicted of 
a crime of moral turpitude is inadmissible, see 8 U.S.C. 
§ 1182(a)(2)(A)(i)(I), but an admitted alien who has been 
convicted of an aggravated felony “at any time after 
admission is deportable,” id.  § 1227(a)(2)(A)(iii).  As the 
Second Circuit explained: 

Whether an alien has been admitted or is seek-
ing admission is still a relevant distinction for 
purposes of determining potential grounds for 
removal.  If the alien is seeking admission, he is 
charged in removal proceedings as an inadmis-
sible alien under 8 U.S.C. § 1182.  If the alien 
has been admitted, however, he is charged in 
removal proceedings as a deportable alien un-
der 8 U.S.C. § 1227. 

Cruz-Miguel v. Holder, 650 F.3d 189, 197 n. 13 (2d 
Cir.2011). 

At the hearing before the IJ in October 2008, 
Dormescar argued that because the Board’s Septem-
ber 9, 2008 order had terminated the proceedings 
against him in Dormescar I, he was deemed admitted 
on that date.  The IJ directed the parties to submit 
briefs on that issue.  While the IJ was considering 
whether to terminate the proceedings or certify the 
case to the Board, Dormescar filed another motion to 
terminate the proceedings.  This motion contended 
that: (1) he was admitted to the United States by oper-
ation of law when the Board terminated the proceed-
ings in Dormescar I; (2) at the end of Dormescar I his 
immigration status was “lawful permanent resident,” 
not “arriving alien”; (3) because of that status, he 
should have been charged as admitted but removable 
under 8 U.S.C. § 1227 instead of being charged with in-
admissibility under 8 U.S.C. § 1182; and (4) res judicata 
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barred any further proceedings after Dormescar I.  On 
the res judicata issue, he argued that the Board’s Sep-
tember 9, 2008 order in Dormescar I was a final judg-
ment on the merits, that the Department knew about 
and could have charged the 2007 conviction as grounds 
for removal during the Dormescar I proceedings, and 
because it had failed to make the charge at that time, 
res judicata barred it from being made in Dormescar 
II, the current proceedings. 

The Department responded that res judicata was 
not a bar because the Dormescar I removal proceed-
ings had been based on the charge that Dormescar was 
inadmissible because of his 1990 misdemeanor battery 
conviction and his 1992 cocaine conviction, while 
Dormescar II was based on a different charge.  That 
different charge is that he was inadmissible because of 
his 2007 counterfeiting conviction, which is a crime of 
moral turpitude.  Because two different causes of action 
were involved in the two proceedings, the Department 
argued, the outcome in Dormescar I did not bar the 
charge in Dormescar II.  The Department also argued 
that Dormescar was properly charged as an inadmissi-
ble arriving alien instead of as an admitted but remov-
able alien because applications for admission are con-
sidered to be of a continuing nature, and his admissibil-
ity was still undetermined when he was convicted in 
2007. 

The IJ issued an order in November of 2008.  In his 
order the IJ pointed out that the Board’s September 9, 
2008 order in Dormescar I had not expressly granted 
Dormescar admission into the United States.  The IJ 
also observed that “the question of whether 
[Dormescar] is removable based upon his conviction of 
a counterfeiting offense has not yet been subject to fi-
nal consideration.”  For those reasons, and relying on 
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Board precedent which established that the application 
for admission was “continuing” in nature, the IJ deter-
mined that Dormescar was an arriving alien who had 
been correctly charged with inadmissibility.  See Mat-
ter of Kazemi, 19 I. & N. Dec. 49, 51 (BIA 1984) (“[A]n 
application for admission to the United States is a con-
tinuing application and admissibility is determined on 
the basis of the law and the facts existing at the time 
the application is finally considered.”); 8 U.S.C. 
§ 1182(a)(2)(A)(i)(I) (providing that any alien who has 
been convicted of a crime of moral turpitude is inadmis-
sible). 

The IJ concluded that the 2007 counterfeiting con-
viction was a crime involving moral turpitude and held 
that Dormescar was inadmissible on that ground.  The 
IJ also determined that the 2007 counterfeiting convic-
tion was an aggravated felony, and because Dormescar 
had been convicted of an aggravated felony, he was not 
eligible for cancellation of removal.  See 8 U.S.C. 
§ 1229b(a)(3).  The IJ did not rule on the res judicata 
issue and instead certified the record to the Board, ask-
ing for clarification about whether the Board had ter-
minated Dormescar I on the merits based on all 
grounds for removal or just the ones charged in the 
first notice. 

The Board in turn remanded the case to the IJ.  In 
doing so, the Board held: “The current proceedings are 
not barred by res judicata because they present a dif-
ferent basis for removability than the prior proceed-
ings.  The current charge of removal is based on a new 
factual predicate, namely [Dormescar’s] 2007 conviction 
for uttering and possessing a counterfeited and forged 
security of an organization.”  The Board determined 
that the Dormescar II proceedings did not “arise out of 
the same nucleus of operative fact” as the Dormescar I 



13a 

 

proceedings.  Even though in Dormescar I it found that 
the Department could have but did not charge removal 
based on the 2007 counterfeiting conviction, the Board 
ruled that the Department was not precluded from 
bringing a charge based on that conviction in 
Dormescar II.  The Department was not required to 
bring that charge in Dormescar I even though it could 
have. 

The Board explained in Dormescar II that its Sep-
tember 9, 2008 order in Dormescar I, which denied the 
Department’s motion to remand and terminated the 
proceedings, “did not implicitly consider the validity of 
a removal charge based on [Dormescar’s] 2007 convic-
tion.”  Instead, the motion to remand was denied be-
cause the Department “did not meet its burden of 
showing a remand was warranted by sufficiently speci-
fying what allegation or charge it would lodge.”  The 
Board also ruled that Dormescar was no longer an ar-
riving alien, and for that reason he should be charged as 
removable under 8 U.S.C. § 1227(a) instead of being 
charged as inadmissible under 8 U.S.C. § 1182(a).  It 
remanded the case to the IJ so that the Department 
could charge Dormescar with being admitted but re-
movable instead of being inadmissible.5  The Board 
stated that “[t]he effect of [Dormescar’s] 2007 convic-
tion on his removability has not been properly present-
ed and adjudicated, and the proposed remand will per-
mit adjudication of that issue.”  So ended the 
Dormescar II proceedings. 

                                                 
5 The Board’s order in Dormescar II stated: “[A] remand is 

warranted to enable the [Department] to lodge appropriate charg-
es under section 237(a) of the Act, 8 U.S.C. § 1227(a).  The [De-
partment] has sufficiently specified the basis of and need for its 
alternative request for a remand. 
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III. 

The Department complied with the Board’s 
Dormescar II order by filing on March 31, 2009 a form 
titled “Additional Charges of Inadmissibil-
ity/Deportability.”  In that “Additional Charges” form 
the Department withdrew its earlier charge that 
Dormescar was inadmissible under 8 U.S.C. 
§ 1182(a)(2)(A)(i)(I) as an alien convicted of a crime in-
volving moral turpitude.  In its place the Department 
charged that he was an admitted but removable alien 
under 8 U.S.C. § 1227(a)(2)(A)(iii) because he had been 
convicted of an “aggravated felony.”  The statutory list 
of aggravated felonies includes “an offense relating to 
… counterfeiting … for which the term of imprison-
ment is at least one year,” 8 U.S.C. § 1101(a)(43)(R), 
which is the crime Dormescar had been convicted of in 
April 2007.  Although the Additional Charges form ex-
pressly changed the charge to reflect that conviction, 
the form had no specific place to indicate, and when 
completed did not indicate, that the Department was 
also changing the immigration status selection of “in-
admissible.”  That is the status the Department had 
designated in the first and second notices to appear, 
which it had filed December 2007 and September 2008. 

Near the top of a standard notice to appear form 
there are these three options, each with a box that can 
be marked to designate an alien’s immigration status: 

 1.  You are an arriving alien. 

 2.  You are an alien present in the United States 
who has not been admitted or paroled. 

 3.  You have been admitted to the United States, 
but are removable for the reasons stated below. 
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On Dormescar’s first and second notices to appear, 
the first box (“You are an arriving alien”) is marked 
with an “x.” That is the box to mark for inadmissible 
aliens charged with removal under 8 U.S.C. § 1182.  
The third box is the one that should be marked for ad-
mitted aliens charged with removal (“deportable” al-
iens) under 8 U.S.C. § 1227. 

After the Department filed the first Additional 
Charges form, which amended the second notice to ap-
pear, the IJ held a hearing but the recording equipment 
malfunctioned and no transcript of that hearing exists.  
After that hearing, the Department filed a second Ad-
ditional Charges form, which amended the second no-
tice to appear a second time (making it, one could say, 
the second amended second notice to appear).  This se-
cond Additional Charges form indicated that on the se-
cond notice to appear the Department had intended to 
change the box designating Dormescar’s status from 
arriving alien to admitted alien.  It indicated that by 
having this typed statement near the top of the form:  

Box 3 on the Notice to Appear should be 
checked instead of Box 1, to wit: 

 3.  You have been admitted to the United 
States, but are deportable for the reasons stat-
ed below. 

The IJ held another hearing, at which Dormescar 
asserted that the Department had no authority to 
amend the designation of status from arriving to admit-
ted but removable.  He cited the regulations that allow 
the Department to amend a notice to add new charges 
and new factual allegations, 8 C.F.R. §§ 1003.30, 
1240.10(e), and argued that they do not permit the De-
partment to change designation of status because it is 
neither a charge nor a factual allegation.  Dormescar 
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contended that the Department should be required to 
file a new notice to appear instead of being allowed to 
amend an earlier one and that the proceedings should 
be terminated.  He also argued that res judicata barred 
all of the proceedings after Dormescar I, despite the 
Board’s holding that res judicata was not a bar. 

On January 7, 2010, the IJ held yet another hearing 
and issued an oral decision against Dormescar.  The re-
cording equipment malfunctioned yet again, resulting 
in a hearing transcript filled with notations of “indis-
cernible.”6  Dormescar appealed the IJ’s oral decision 
(indiscernible as the record of it was) to the Board.  
Noting that crucial parts of the January 7, 2010 hearing 
and of the IJ’s statement of his decision had not been 
properly recorded and could not be transcribed, and 
that there was no transcript at all of the hearing before 
that one, the Board remanded the case to the IJ again.  
It instructed him to “take such steps as are necessary 
and appropriate to enable preparation of a complete 
transcript of the proceedings, including a new hearing, 
if necessary.”  So ended the Dormescar III proceed-
ings. 

                                                 
6 For example, one paragraph of the immigration judge’s 

statement of his decision appears in the transcript as follows: 

Well, (indiscernible) remand (indiscernible) specifically 
says the respondent should be charged under section 237 
(indiscernible) of the Act.  It doesn’t specify whether it’s 
in an NTA or an I-261 (indiscernible).  (Indiscernible) 
Board’s remand was (indiscernible) alternative charges 
under 237.  I don’t—I think in the exercise (indiscerni-
ble).  (indiscernible) requires (indiscernible) allegation.  
(indiscernible) on the Notice to Appear, (indiscernible) 
June 1, 2009 (indiscernible).  At least it puts the respond-
ent (indiscernible). 
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IV. 

On remand the IJ issued another oral decision, re-
counting the long procedural history of the case.  He 
acknowledged, as Dormescar had argued, that the des-
ignation on the notice to appear of an alien’s status “is 
more than merely a factual allegation; it is a powerful 
designation of status by the government that can dra-
matically affect the rights” of the alien subject to re-
moval.7  He also acknowledged the lack of precedent 
about whether the Department has authority to amend 
the designation of status on a notice to appear form.  
But the IJ ruled that the Board’s remand order in 
Dormescar II required him to allow the Department to 
amend that part of the notice, and the relevant regula-
tions did not prohibit the amendment.  In rejecting 
Dormescar’s res judicata argument, the IJ explained 
that the Board “in Dormescar II ruled conclusively that 
the proceedings were not barred by res judicata be-
cause they presented a different basis for removability 
than the prior proceedings.”  The IJ ordered 
Dormescar removed from the United States to Haiti. 

Dormescar appealed to the Board, contending that 
the Department had no authority to amend the second 
notice to change the designation of his status from in-

                                                 
7 For example, in removal proceedings the burdens of proof 

and persuasion depend on whether an alien is charged as inadmis-
sible or admitted but removable.  See 8 U.S.C. § 1229a(c)(2)(A), 
(c)(3)(A).  An alien charged with inadmissibility has the burden of 
proving that he is “‘clearly and beyond doubt’ entitled to admis-
sion[] and that he [is] not inadmissible under any of the grounds 
enumerated in 8 U.S.C. § 1182(a).”  Garces v. U.S. Att’y Gen., 611 
F.3d 1337, 1345-46 (11th Cir.2010).  By contrast, if the alien is ad-
mitted but charged with removability, the Department bears the 
burden of proving the grounds for removability by clear and con-
vincing evidence.  Id. at 1346 n. 8. 
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admissible to admitted but removable.  He also con-
tended that res judicata barred all removal proceedings 
after Dormescar I. 

On November 24, 2010, the Board issued a decision 
holding that the Department had correctly followed its 
remand order in Dormescar II and that the amendment 
of the notice to change Dormescar’s designation from 
inadmissible to admitted but removable “was not in vio-
lation of any regulatory or statutory provision.”  The 
Board also reiterated its holding from Dormescar II 
that res judicata did not bar the current proceedings 
because they did not arise out of the same nucleus of 
operative facts as the earlier proceedings.  For those 
reasons, the Board dismissed Dormescar’s appeal.  So 
ended the administrative proceedings part of 
Dormescar IV, the decision in which is now before us 
for review. 

V. 

In his challenge to the Board’s dismissal of his ap-
peal in Dormescar IV, Dormescar contends that res ju-
dicata bars the removal proceedings in Dormescar II, 
Dormescar III, and Dormescar IV—everything that 
occurred after the Board’s ruling in Dormescar I ter-
minated the first removal proceedings against him.  He 
alternatively contends that even if res judicata is not a 
bar, the Board erred by remanding the case in 
Dormescar II with permission for the Department to 
change his designation from an inadmissible arriving 
alien under 8 U.S.C. § 1182 to an admitted but remova-
ble alien under 8 U.S.C. § 1227.  He insists that the 
Board had no authority to permit the Department to do 
that. 
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A. 

We first consider whether we have jurisdiction 
over Dormescar’s petition for review.  He was convict-
ed in 2007 of a counterfeiting offense that constitutes an 
aggravated felony.  See 8 U.S.C. § 1101(a)(43)(R) (“The 
term ‘aggravated felony’ means … an offense relating 
to … counterfeiting … for which the term of imprison-
ment is at least one year[.]”).  Congress has directed 
that “no court shall have jurisdiction to review any final 
order of removal against an alien who is removable by 
reason of having committed” an aggravated felony.  Id.  
§ 1252(a)(2)(C).  An exception applies, however, to peti-
tions for review that raise questions of law.  See id.  
§ 1252(a)(2)(D) (“Nothing in subparagraph (B) or (C), … 
which limits or eliminates judicial review, shall be con-
strued as precluding review of constitutional claims or 
questions of law raised upon a petition for review filed 
with an appropriate court of appeals in accordance with 
this section.”). 

Dormescar has raised two questions of law over 
which we have jurisdiction. See 8 U.S.C. 
§ 1252(a)(2)(D).  The first is whether res judicata bars 
him from being found removable based on his 2007 
counterfeiting conviction.  See Singh v. U.S. Att’y Gen., 
561 F.3d 1275, 1278-80 (11th Cir.2009) (recognizing that 
§ 1252(a)(2)(D) provides this Court with jurisdiction 
over questions of law and addressing petitioner’s res 
judicata argument even though he had been convicted 
of an aggravated felony); see also Maldonado v. U.S. 
Att’y Gen., 664 F.3d 1369, 1375 (11th Cir.2011) (“Even 
though § 1252(a)(2)(C) would otherwise generally bar 
jurisdiction, we may consider [petitioner’s] res judicata 
challenge on the merits.”).  The second question of law 
is whether the Department had the authority to change 
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Dormescar’s designation of status in the second notice 
to appear from inadmissible to admitted but removable. 

B. 

On the res judicata issue, Dormescar acknowledges 
that the Department could have charged the 2007 coun-
terfeiting conviction as grounds for his removal during 
the Dormescar I proceedings, but points out that it 
failed to do so.  He also points out that even though the 
counterfeiting conviction was not charged as the basis 
for removal in Dormescar I, the Department did use it 
to convince the IJ to order removal in those proceed-
ings.8  Dormescar argues that because the Department 
could have brought a charge based on the 2007 counter-
feiting conviction but did not, and because the Board’s 
2008 order ending Dormescar I was a final judgment on 
the merits, res judicata bars all of the proceedings that 
followed, which were based on that counterfeiting con-
viction. 

As a general rule, “[r]es judicata bars the filing of 
claims which were raised or could have been raised in 
an earlier proceeding.”  Ragsdale v. Rubbermaid, Inc., 
193 F.3d 1235, 1238 (11th Cir.1999).9  A party asserting 

                                                 
8 As Dormescar points out, when the IJ ruled in Dormescar I 

that he was inadmissible and ordered him removed on the basis of 
the 2007 counterfeiting conviction, counsel for the Department 
“stood mute.” 

9 As we have explained: “Res judicata, or claim preclusion, 
bars relitigation of matters that were litigated or could have been 
litigated in an earlier suit.  Collateral estoppel, or issue preclusion, 
recognizes that suits addressed to particular claims may present 
issues relevant to suits on other claims, and requires that the iden-
tical issue in question was actually litigated and necessary to the 
judgment of an earlier suit.”  Manning v. City of Auburn, 953 F.2d 
1355, 1358 (11th Cir. 1992) (footnote, citation, and quotation marks 
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res judicata bears the burden of showing these ele-
ments: “(1) the prior decision must have been rendered 
by a court of competent jurisdiction; (2) there must 
have been a final judgment on the merits; (3) both cases 
must involve the same parties or their privies; and (4) 
both cases must involve the same causes of action.”  In 
re Piper Aircraft Corp., 244 F.3d 1289, 1296 (11th 
Cir.2001).  Only if all four of those requirements are 
met do we consider “whether the claim in the new suit 
was or could have been raised in the prior action; if the 
answer is yes, res judicata applies.”10  Id. 

                                                                                                    
omitted).  Collateral estoppel (or issue preclusion) generally ap-
plies when an issue was actually litigated and necessary to the 
judgment in the earlier proceeding.  Res judicata (or claim preclu-
sion) generally bars relitigation of claims that could have been liti-
gated in the earlier proceeding. 

10 The Department urges us to adopt a general rule that res 
judicata should not apply at all to agency proceedings, particularly 
proceedings involving the removal of an alien who has been con-
victed of an aggravated felony.  See, e.g., 8 U.S.C. § 1228(a)(l) 
(providing for “special removal proceedings” that “assure[] expedi-
tious removal” of criminal aliens); Carachuri-Rosendo v. Holder,-- 
U.S.--, 130 S.Ct. 2577, 2580, 177 L.Ed.2d 68 (2010) (explaining that 
aggravated felonies are “a category of crimes singled out for the 
harshest deportation consequences”); Johnson v. Whitehead, 647 
F.3d 120, 130-31 (4th Cir. 2011) (“No common law preclusion prin-
ciple applies to an agency when a statutory purpose in opposition 
to the preclusion rule is evident.  Such a purpose is evident here. 
Removal of aliens who commit serious crimes is a central aim of 
the INA.  Congress not only has adopted streamlined procedures 
for deporting criminal aliens, but it went even further, limiting 
judicial review of removal orders in such cases.” (alterations, cita-
tions, and quotation marks omitted)); Duhaney v. U.S. Att’y Gen., 
621 F.3d 340, 351 (3d Cir. 2010) (“The fact that Congress has spe-
cifically chosen to amend the immigration laws to facilitate the re-
moval of aliens who have committed aggravated felonies counsels 
against an overly rigid application of the res judicata doctrine.”); 
Channer v. Dep’t of Homeland Sec., 527 F.3d 275, 280 n. 4 (2d Cir. 
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Dormescar I and the proceedings that followed it do 
not involve the same “cause of action” for res judicata 
purposes.  See Piper Aircraft, 244 F.3d at 1296.  The 
charge that the Department brought after Dormescar I 
ended was not a charge that it could have brought dur-
ing Dormescar I.  Only after the Board issued its final 
order terminating the Dormescar I proceedings was 
Dormescar deemed admitted, and only at that point 
could the Department charge him under 8 U.S.C. § 1227 
as an admitted alien subject to removal based on an ag-
gravated felony conviction.  That is the new charge the 
Department brought in the Dormescar IV proceedings 
that followed.  See 8 U.S.C. § 1227(a)(2)(A)(iii) (“Any al-
ien who is convicted of an aggravated felony at any time 
after admission is deportable.” (emphasis added)).11 

                                                                                                    
2008) (“It may be that when DHS attempts to remove aliens con-
victed of aggravated felonies—as opposed to aliens falling into 
some other category making them removable—the determination 
of whether res judicata applies changes, given Congress’s clear 
and emphatic position with respect to such aliens.”).  We have ob-
served that res judicata “applies even more flexibly in the admin-
istrative context than it does when a second court of competent 
jurisdiction is reviewing the decision of a first court.”  Maldonado, 
664 F.3d at 1377. 

The Department might be right, but we need not reach the is-
sue of whether res judicata always or never applies in agency pro-
ceedings involving aliens who have been convicted of aggravated 
felonies because, even assuming that the defense generally does 
apply with full force in immigration proceedings, under the specific 
facts of this case it is not a bar to the removal order issued in 
Dormescar IV. 

11 Dormescar did not argue to the IJ or the Board that be-
cause he was convicted of counterfeiting in 2007 but was not 
deemed admitted until the Board issued its September 9, 2008 or-
der, he had not been “convicted of an aggravated felony at any 
time after admission.”  8 U.S.C. § 1227(a)(2)(A)(iii) (emphasis add-
ed).  Because Dormescar did not raise that issue before the IJ or 
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The charge that Dormescar was admitted but re-
movable was not available to the Department until the 
inadmissibility issue had been resolved in Dormescar’s 
favor in Dormescar I.  In that first proceeding the De-
partment had charged Dormescar with inadmissibility 
under § 1182(a) based on his convictions for crimes in-
volving moral turpitude, specifically his 1990 and 1992 
Florida state convictions.  At the conclusion of 
Dormescar I, the Board held that those convictions were 
not a proper basis for inadmissibility, the proceedings 
were terminated, and Dormescar was implicitly deemed 
admitted.  Then in Dormescar II the Department 
charged Dormescar with inadmissibility under § 1182(a) 
based on his conviction for a crime involving moral turpi-
tude, relying on his 2007 counterfeiting conviction, and 
the IJ ruled that he was removable on those grounds. 

The Board held in Dormescar II that Dormescar 
should have been charged with removability under 
§ 1227(a), and it remanded the case so that the Depart-
ment could change its charge to one that was proper 
against an admitted alien.  The Department did exactly 
that, and Dormescar was ultimately ordered removed 
as an admitted alien who had been convicted of an ag-
gravated felony.  Removability under § 1227(a) is a dif-
ferent charge from inadmissibility under § 1182(a), and 
the Department could not have successfully brought 
the charge under § 1227(a) until after Dormescar was 

                                                                                                    
the Board, we cannot and do not consider it here.  See Sundar v. 
I.N.S., 328 F.3d 1320, 1323 (11th Cir. 2003) (“[W]e lack jurisdiction 
to consider claims that have not been raised before the BIA.”).  
Nor did he raise the issue before this Court, which is another rea-
son we do not consider it.  See, e.g., Hamilton v. Southland Chris-
tian Sch., Inc., 680 F.3d 1316, 1318-19 (11th Cir.2012) (holding that 
an issue not raised on appeal is waived); Greenbriar, Ltd. v. City of 
Alabaster, 881 F.2d 1570, 1573 n. 6 (11th Cir.l989) (same). 
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deemed admitted at the conclusion of Dormescar I.  
Because the charge was unavailable during Dormescar 
I, res judicata did not bar the Department from bring-
ing it in the proceedings that followed. 

C. 

Dormescar alternatively contends that even if res 
judicata does not bar the proceedings that followed 
Dormescar I, the Department had no authority to 
change his designation in the second notice to appear 
from arriving inadmissible alien to admitted alien sub-
ject to removal, which is, in effect, what the Board di-
rected it to do in Dormescar II.12  The Department has 
broad regulatory authority to amend notices to appear 
in order to make new factual allegations and bring new 
charges.  See 8 C.F.R. § 1003.30 (“At any time during 
deportation or removal proceedings, additional or sub-
stituted charges of deportability and/or factual allega-
tions may be lodged by the Service in writing.”); see al-
so 8 C.F.R. § 1240.10(e) (“Additional charges in removal 
hearings.  At any time during the proceeding, addition-
al or substituted charges of inadmissibility and/or de-
portability and/or factual allegations may be lodged by 
the Service in writing.”).  In light of those regulations, 
the Board had the authority to send the case back to 
the IJ, which allowed the Department to amend the se-
cond notice to appear.  See 8 C.F.R. § 1003.1(d)(7) (“The 
Board may return a case to the Service or an immigra-
tion judge for such further action as may be appropri-

                                                 
12 In order to make the charge that the Board had ruled was 

“appropriate,” the Department had to charge Dormescar as an 
admitted but removable alien under 8 U.S.C. § 1227(a), and it ac-
complished that by amending the second notice to appear when it 
filed the Additional Charges form. 
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ate, without entering a final decision on the merits of 
the case.”). 

Dormescar argues, however, that his status as an 
arriving alien or as an admitted alien subject to remov-
al is a “designation” instead of a “fact” or a “charge,” 
and because of that, the Department had no authority 
to amend it.  But nothing in the regulations prohibits 
the Department from changing an alien’s designation, 
and if it has the authority to change factual allegations 
and charges, there is no reason it cannot change a des-
ignation that is part and parcel of the allegations and 
charges.  The designation appears at the top of the no-
tice to appear form separate from the parts where the 
Department is to state its allegations and charges, but 
the designation is an allegation of particular facts and 
circumstances relevant to a charge.  The Department’s 
amended second notice to appear actually did change 
the charge against Dormescar by withdrawing its 
charge of inadmissibility under § 1182(a) and substitut-
ing a charge of removability under § 1227(a).  The only 
thing it did not do was indicate that a different box 
should be checked on the notice to appear form to cor-
respond to the new allegations. 

Dormescar also argues that he was prejudiced by 
having to bear the wrong burden of proof:  the burden 
of showing admissibility was on him when he was des-
ignated as an arriving alien, while the burden of show-
ing removability after he was admitted was on the De-
partment.  But Dormescar no longer had to bear the 
burden of showing admissibility after he was deemed 
admitted at the conclusion of Dormescar I.  And the 
change in his designation to “admitted” following the 
remand in Dormescar II made it clear the Department 
had the burden of showing removability, which it 
thereafter carried. 
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VI. 

In conclusion, the Board had the authority to order 
the remand in Dormescar II, see 8 C.F.R. § 1003.1(d)(7), 
and its remand order gave the Department the authori-
ty to amend the second notice to appear to make the 
appropriate charge.  The Department did so in its Ad-
ditional Charges form by withdrawing its earlier 
charge that Dormescar was inadmissible under 8 
U.S.C. § 1182(a)(2)(A)(i) as an alien convicted of a crime 
involving moral turpitude, and charging instead that he 
was admitted but removable under 8 U.S.C. 
§ 1227(a)(2)(A)(iii) because he had been convicted of an 
aggravated felony.  See 8 U.S.C. § 1101(a)(43)(R).  Even 
though the Department did not indicate until later that 
the box it had checked in the second amended notice to 
appear should be changed to reflect that Dormescar 
was being charged as admitted but removable under 
§ 1227(a), it was clear from the Department’s earlier 
amendment that Dormescar was being charged that 
way.  He knew that.  The Department had the authori-
ty to bring that new charge, see 8 C.F.R. §§ 1003.30, 
1240.10(e), and to change his designation of status from 
inadmissible to admitted but removable.   

PETITION DENIED. 
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APPENDIX B 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

DECISION OF THE BOARD OF IMMIGRATION APPEALS 
FALLS CHURCH, VIRGINIA 22041 

 
IN THE MATTER OF ODULENE DORMESCAR, 

Respondent 
 

In Removal Proceedings 
 

File No. A075 286 171 
November 24, 2010 

 
APPEAL 

 
ON BEHALF OF RESPONDENT: Jeffrey A.  

Devore, Esquire 

ON BEHALF OF DHS: Kelley N. Sydnor, Assis-
tant Chief Counsel 

APPLICATION: Termination 

The respondent has appealed from the Immigration 
Judge’s decision dated June 16, 2010, denying his mo-
tion to terminate proceedings and ordering him re-
moved to Haiti.  The Department of Homeland Security 
(“DHS”) moves for summary affirmance.  The appeal 
will be dismissed. 

We review the findings of fact, including the de-
termination of credibility, made by the Immigration 
Judge under a “clearly erroneous” standard.  See Mat-
ter of S-H-, 23 I&N Dec. 462 (BIA 2002); 8 C.F.R. 
§ 1003.1(d)(3)(i).  We review all other issues, including 
whether the parties have met the relevant burden of 
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proof and issues of discretion, under a de novo stand-
ard.  See Matter of A-S-B-, 24 I&N Dec. 493 (BIA 2008); 
8 C.F.R. § 1003.l(d)(3)(ii). 

The Immigration Judge rejected the respondent’s 
argument that proceedings in this case must be termi-
nated on principles of res judicata.  The respondent was 
originally placed in proceedings with a Notice to Ap-
pear (“NTA”) charging him as an arriving alien (I.J.  at 
2).  In a decision dated March 23, 2009, the Board, after 
a determination had been made that the respondent 
was not an arriving alien, remanded the record to the 
Immigration Judge.  The respondent was subsequently 
charged with removability as an alien convicted of an 
aggravated felony.  See section 237(a)(2)(A(iii) of the 
Immigration and Nationality Act, 8 U.S.C. 
§ 1227(a)(2)(A)(iii). 

The respondent filed a motion to terminate, assert-
ing that the DHS did not have the authority, by way of 
filing a Form I-261, to change the designation of an al-
ien’s status from an arriving alien who is inadmissible 
to that of an alien who is admitted but removable.  The 
Immigration Judge rejected this challenge, stating that 
the filing of the Form I-261 was consonant with instruc-
tions in the remand order from the Board and that 
there was no regulatory bar to the use of a Form I-261 
to change the designation of the respondent’s status. 

We agree with the Immigration Judge that the 
DHS acted in accordance with the remand order from 
the Board, and that the action was not in violation of 
any regulatory or statutory provision.  Furthermore, to 
the extent that the challenged action is asserted to be 
an alternate form of bringing charges that is not in ac-
cordance with regulations, the violation is too minimal 
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to justify remand for a new hearing.  See Matter of San-
tos, 19 I&N Dec. 105 (BIA 1984). 

The respondent also argues that res judicata pre-
cludes the DHS from filing a charge of removability 
since there had been a previous opportunity to do so 
and the DHS had not done so.  We addressed this issue 
in our decision dated March 23, 2009.  In that decision 
we stated that the “current proceedings are not barred 
by res judicata because they present a different basis 
for removability than the prior proceedings.1  The cur-
rent charge of removal is based on a new factual predi-
cate, namely the respondent’s 2007 conviction for utter-
ing and possessing a counterfeited and forged security 
of an organization.  These proceedings, thus, do not 
arise out of the same nucleus of operative facts as the 
prior proceedings.”  In Singh v. U.S. Atty. Gen., 561 
F.3d 1275 (11th Cir. 2009), the court stated that, if a 
case arises out of the same nucleus of operative facts as 
a former case, res judicata generally applies.  Singh at 
1280.  As we explained in our earlier decision, we are 
not presented with “the same nucleus of operative 
facts.”  The respondent cites to a Ninth Circuit case, 
Bravo-Pedroza v. Gonzales, 475 F.3d 1358 (9th Cir. 
2007), in which the court ruled that res judicata pre-
cluded the DHS from initiating a second deportation 
case based on criminal charges that it could have 
brought during the original proceedings.  We do not 
find the analysis in Bravo-Pedroza to be persuasive.  
See Duhaney v. Att’y Gen. of the U.S., 621 F.3d 340 (3d 
Cir. 2010); Channer v. DHS, 527 F.3d 275, 281 (2d Cir. 

                                                 
1 We specified that the previous proceedings had included a 

charge of inadmissibility based on the respondent’s 1990 and 1992 
criminal convictions, and that the current removal charge was 
based on a 2007 conviction. 
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2008) (the DHS could bring “the same charge based on 
a different set of factual predicates” because different 
convictions arising from different facts are distinct 
claims).2 

The appeal will be dismissed.3 

ORDER: The respondent’s appeal is dismissed. 

/s/  [Illegible]______ 

FOR THE BOARD. 

                                                 
2 We recognize, as did the Second Circuit in Channer, that the 

Ninth Circuit ruled in Bravo-Pedroza v. Gonzales, 475 F.3d 1358 
(9th Cir. 2007), that res judicata precluded the DHS from initiating 
a second deportation case based on criminal charges that it could 
have brought during the original proceedings.  However, we agree 
with the Second Circuit’s analysis in Channer and find it more 
persuasive than the Ninth Circuit’s approach in Bravo-Pedroza. 

3 A request for humanitarian parole or deferred action arising 
from the recent devastating earthquake in Haiti and its aftermath 
are matters beyond the jurisdiction of the Board and the Immigra-
tion Judges.  See section 244(b)(I) of the Act. 8 U.S.C. 
§ 1254a(b)(1); Matter of Medina, 19 I&N Dec. 734 (BIA 1988); Mat-
ter of Quintero, 18 I&N Dec. 348 (BIA 1982).  Further, while Tem-
porary Protected Status may be available to Haitian aliens, the 
respondent in this case would not be eligible.  See section 244(c)(2) 
of the Act. 
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APPENDIX C 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

UNITED STATES IMMIGRATION COURT 
ATLANTA, GEORGIA 

 
IN THE MATTER OF ODULENE DORMESCAR, 

Respondent 
 

In Remand Proceedings 
 

No. A 075 286 171 
June 16, 2010 

 
CHARGE: 

APPLICATIONS: 

ON BEHALF OF RESPONDENT: 
Jeffrey Devore, Esquire 

ON BEHALF OF DHS: 
Kelley Sydnor, Esquire 

 

ORAL DECISION OF THE IMMIGRATION JUDGE 

This case is again before the Court on a remand 
from the Board (Dormescar III) dated March 26, 2010.  
The Board remanded at that time due to evident failure 
of the digital audio recording system.  In Dormescar 
III, the Board did not reach any substantive legal is-
sues.  However, previously, there is a long and tortured 
administrative history of this case.  Respondent is an 
adult male, native and citizen of Haiti, who was placed 
in removal proceedings with the filing of a Notice to 
Appear with the Court charging removability pursuant 
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to 212(a)(2)(A)(i) (crime involving moral turpitude).  
Respondent was charged as an arriving alien and it was 
alleged that respondent had been convicted of simple 
battery.  In Immigration Judge I decision, issued May 
5, 2008, the Immigration Judge found the narcotics pos-
session charge had been properly vacated, that simple 
battery was not a crime involving moral turpitude, but 
found the respondent removable based on a counterfeit-
ing conviction which was not charged in the charging 
document.  In a Board decision referred to herein as 
Dormescar I dated September 9, 2008, the Board sus-
tained respondent’s appeal and terminated proceed-
ings.  It should be noted that during the pendency of 
the appeal the Department had filed a motion to re-
mand.  That motion was denied.  The motion to remand 
was denied; the appeal was sustained; and removal pro-
ceedings were terminated.  Approximately three days 
later, a second Notice to Appear was issued again 
charging the respondent as an arriving alien.  This time 
charging the April 24, 2007 conviction of the United 
States District Court, Southern District of Florida for 
the offense of uttering and possessing counterfeit and 
forged security.  In what this Court refers to as IJ II, 
issued November 18, 2008, the Immigration Judge 
again sustained the charge of removability and ordered 
the respondent removed.  The Immigration Judge cer-
tified his decision to the Board.  In Dormescar II, dated 
March 23, 2009, the Board specifically found that the 
respondent with their termination in Dormescar I had 
been admitted to the United States and that he could 
not be charged under Section 212 of the Act.  The 
Board indicated, “The respondent should, however, be 
charged at this point under Section 237 of the INA, not 
Section 212 of the Act.”  The Board specifically indicat-
ed they were remanding to enable the Department to 
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lodge appropriate charges under 237(a) of the Act.  
Given Dormescar III, which is essentially a remand due 
to failure of the recording system, the case appears to 
be before the Court on the legal issues identified in 
Dormescar II. 

Subsequent to the remand, in Dormescar II, the 
Department issued an I-261 on March 31, 2009 charging 
removability under 237(a)(2)(A)(iii).  However, there 
was no change in the designation of status from the se-
cond Notice to Appear charging that the respondent 
was an arriving alien.  On June 1, 2009, the Department 
issued a second I-261 in which the designation was 
changed from an arriving alien to an individual who had 
been admitted but was now removable or deportable. 

There are several issues to be covered.  First is the 
respondent’s motion to terminate based on lack of au-
thority to change the designation of status in an I-261.  
Respondent makes the argument that the I-261 is a 
creation of regulation specifically 8 C.F.R. 1240.10(e).  
That regulation allows the Department to lodge an ad-
ditional or substituted charge and/or additional factual 
allegations.  The Department argues that Section 1 of 
the Notice to Appear is merely a factual allegation and 
is covered by the regulation.  Respondent quite ably 
argues that Section 1 of the Notice to Appear is more 
than merely a factual allegation; it is a powerful desig-
nation of status by the Government that can dramati-
cally affect the rights of a respondent.  The Court is un-
aware of any authority on this point.  It does appear 
that Section 1 of the Notice to Appear is, in fact, more 
than merely a simple factual allegation to support a 
charge of removability.  Respondent effectively argues 
that a designation of status differs from a factual alle-
gation.  The question is does that bar the Department 
from amending the designation of status.  Review of 
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Dormescar II convinces the court that the Board antic-
ipated a lodged charge.  While the Board does not spe-
cifically say it could be accomplished by an I-261, I be-
lieve it is consistent with the Board’s decision wherein 
they state, “Under these particular circumstances, we 
conclude that a remand is warranted to enable the DHS 
to lodge appropriate charges under Section 237(a) of 
the Act.  The Department is sufficiently specified the 
basis of, and need for, its alternative request for re-
mand.”  This Court acknowledges that that is not a spe-
cific statement that the I-261 can amend the designa-
tion of status.  However, the Court will deny the mo-
tion to terminate in that I believe an amended I-261 is, 
first, consistent with the Board’s remand and, second, 
not specifically barred by the regulation. 

The second argument for termination is based on 
res judicata.  Again, this Court sits under the authority 
of the Board of Immigration Appeals.  Arguments as to 
the correctness or error of a Board ruling is not proper-
ly argued before this Court.  The Board in Dormescar 
II ruled conclusively that the proceedings were not 
barred by res judicata because they presented a differ-
ent basis for removability than the prior proceedings.  
Having denied the motion to terminate, the Court turns 
to the charge of removability, the 212(a)(2)(A)(i)(I).  
The Court previously, in prior proceedings, sustained 
the charge of removability.  Respondent has not chosen 
to apply for any relief from removal.  Therefore, the re-
spondent is ordered removed from the United States to 
Haiti on the charge contained in the latest I-261. 

_________________________ 
J.  DAN PELLETIER 
United States Immigration Judge 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 
ELEVENTH CIRCUIT 

 

ODULENE DORMESCAR, 
Petitioner, 

v. 

U.S. ATTORNEY GENERAL, 
Respondent. 

 
No. 10-15822-FF 

Oct. 17, 2012 
 

Petition for Review of a Decision of the 
Board of Immigration Appeals 

 

BEFORE: CARNES, PRYOR and RIPPLE,* Circuit 
Judges. 

PER CURIAM: 

The petition for a panel rehearing filed by Petitioner, 
Odulene Dormescar, is DENIED. 

ENTERED FOR THE COURT: 

/s/  [illegible]        
UNITED STATES CIRCUIT JUDGE 

                                                 
* Honorable Kenneth F. Ripple, United States Circuit Judge 

for the Seventh Circuit, sitting by designation. 
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APPENDIX E 

DEPARTMENT OF HOMELAND SECURITY 
NOTICE TO EOIR:  ALIEN ADDRESS 

 

December 3, 2007 

File No:  A75 286 171 

TO: OFFICE OF THE IMMIGRATION JUDGE 
EXECUTIVE OFFICE FOR IMMIGRATION RE-

VIEW 
 77 FORSYTH STREET, SW 

ROOM 112 
ATLANTA, GA  30303 

FROM: OFFICE OF THE FIELD OFFICE DIRECTOR 
IMMIGRATION AND CUSTOMS ENFORCEMENT 
77 FORSYTH STREET, SW 
ATLANTA, GA  30303 

Respondent:  DORMESCAR, Odulene  

 

* * * 
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U.S. Department of Justice 
Immigration and Naturalization Service 

 

In removal proceedings under section 240 of the Immi-
gration and Nationality Act 

 

File No:  A075 286 171 
Case No:  PEV0711000475 

FIN #:  19968376 

 

In the Matter of: 

Respondent:  Odulene DORMESCAR 

currently residing at: 

7051 ALISO AVE 
WEST PALM BEACH FLORIDA 33413 

(561) 573-4971 

 

NOTICE TO APPEAR 

 1.  You are an arriving alien. 

 2.  You are an alien presented in the United States 
who has not been admitted or paroled. 

 3.  You have been admitted to the United States, but 
are deportable for the reasons stated below. 

The Service alleges that you: 

See Continuation Page Made a Part Hereof 

On the basis of the foregoing, it is charged that you are 
subject to removal from the United States pursuant to 
the following provision(s) of law: 
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See Continuation Page Made a Part Hereof 

 This notice is being issued after an asylum officer has 
found that the respondent has demonstrated a credible 
fear of persecution or torture. 

 Section 235(b)(1) order was vacated pursuant to:  
  8 CFR 208.30(f)(2)  
 8 CFR 235.3(b)(5)(iv) 

YOU ARE ORDERED to appear before an immigra-
tion judge of the United States Department of Justice 
at: _________________________to be set on a date to be 
set at a time to be set to show why you should not be 
removed from the United States based on the charge(s) 
set forth above. 

    /s/ [illegible] CBPO_________________ 
    Signature and Title of Issuing Officer 

    Ft.  Lauderdale, FL_________________ 

Date: 11/29/06 

See reverse for important information 
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Notice to Respondent 

Warning: Any statement you make may be used 
against you in removal proceedings. 

Alien Registration: This copy of the Notice to Ap-
pear served upon you is evidence of your alien registra-
tion while you are under removal proceedings.  You are 
required to carry it with you at all times. 

Representation: If you so choose, you may be rep-
resented in this proceeding at no expense to the Gov-
ernment, by an attorney or other individual authorized 
and qualified to represent persons before the Executive 
Office for Immigration Review, pursuant to 8 CFR 
3.16.  Unless you so request, no hearing will be sched-
uled earlier than ten days from the date of this notice to 
allow you sufficient time to secure counsel.  A list of-
qualified attorneys and organizations who may be 
available to represent you at no cost will be provided 
with this Notice. 

Conduct of the hearing: At the time of your hear-
ing, you should bring with you any affidavits or other 
documents which you desire to have considered in con-
nection with your case.  If any document is in a foreign 
language, you must bring the original and a certified 
English translation of the document.  If you wish to 
have the testimony of any witnesses considered, you 
should arrange to have such witnesses present at the 
hearing. 

At your hearing you will be given the opportunity 
to admit or deny any or all of the allegations in the No-
tice to Appear and that you are inadmissible or deport-
able on the charges contained in the Notice to Appear.  
You will have an opportunity to present evidence on 
your own behalf to examine any evidence presented by 



41a 

 

the Government, to object, on proper legal grounds, to 
the receipt of evidence and to cross examine any wit-
nesses presented by the Government.  At the conclu-
sion of your hearing, you have a right to appeal an ad-
verse decision by the immigration judge. 

You will be advised by the immigration judge be-
fore whom you appear, of any relief from removal for 
which you may appear eligible including the privilege of 
departing voluntarily.  You will be given a reasonable 
opportunity to make any such application to the immi-
gration judge. 

Failure to appear:  You are required to provide 
the INS, in writing, with your full mailing address and 
telephone number.  You must notify the Immigration 
Court immediately by using Form EOIR-33 whenever 
you change your address or telephone number during 
the course of this proceeding.  You will be provided 
with a copy of this form.  Notices of hearing will be 
mailed to this address.  If you do not submit Form 
EOIR-33 and do not otherwise provide an address at 
which you may be reached during proceedings, then the 
Government shall not be required to provide you with 
written notice of your hearing.  If you fail to attend the 
hearing at the time and place designated on this notice, 
or any date and time later directed by the Immigration 
Court, a removal order may be made by the immigra-
tion judge in your absence, and you may be arrested 
and detained by the INS. 

Request for Prompt Hearing 

To expedite a determination in my case, I request 
an immediate hearing.  I waive my right to have a 10-
day period prior to appearing before an immigration 
judge. 
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      ________________________ 
       (Signature of Respondent) 

 

Before: 

___________________________ 
(Signature and Title of INS Of-
ficer) 

Date:  ________________________ 

___________________________________________ 

Certificate of Service 

This Notice to Appear was served on the respondent by 
me on 11/29/06, in the following manner and in compli-
ance with section 239(a)(1)(F) of the Act: 

 in person  by certified mail, return receipt re-
quested   by regular mail 

 Attached is a credible fear worksheet. 

 Attached is a list of organizations and attorneys 
which provides free legal services. 

The alien was provided notice in the English language 
of the time and place of his or her hearing and of the 
consequences of failure to appear as provided in section 
240(b)(7) of the Act. 

      /s/  [Illegible]     
       (Signature of Respondent 
       if Personally Served) 

/s/  [Illegible], CBPO  
   (Signature and Title of 
   Officer) 
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U.S. DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 

 

Continuation [illegible]or Form I-862 

 

File No:  A075 286 171 
Case No:  PEV0711000475 

Date:  11/29/06 

 

Alien’s Name 
Odulene DORMESCAR 

 

The Service alleges that you: 

1) You are not a citizen or national of the United 
States; 

2) You are a native of HAITI and a citizen of HAI-
TI; [A] 

3) You applied for admission to the United States 
on November 29, 2006 at Ft.  Lauderdale/Hollywood 
International Airport, FL aboard American Airlines 
Flight # 1988 arriving from Port Au Prince, Haiti and 
presented yourself as a legal permanent resident of the 
United States utilizing ADIT stamp # A75 286 171. 

4) You were granted legal resident status in the 
United States on 10/24/1996. [(4/14/98)] [A] 

5) You were, on 02/20/1990, convicted in the 15th 
Circuit Court Court [at] West Palm Beach for the of-
fense of Misdemeanor Battery and Felony Agravated 
Assaut, to wit, in violation of State and Federal Law. 
[D] 
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6) You were, on 03/27/1992, convicted in the 15th 
Circuit Court [at] West Palm Beach for the offense of 
Cocaine Possession, in violation of State and Federal 
Law.  [D] 

On the basis of the foregoing, it is charged that 
you are subject to removal from the United States 
pursuant to the following provision(s) of law: 

Section 212(a)(2)(A)(i)(II) of the Immigration and 
Nationality Act, as amended, in that you are an alien 
who has been convicted of, or who admits having com-
mitted, or who admits committing acts which constitute 
the essential elements of (or a conspiracy or attempt to 
violate) any law or regulation of a State, the United 
States, or a foreign country relating to a controlled 
substance (as defined in Section 102 of the Controlled 
Substances Act (21 U.S.C. 802)).  [D] 

Section 212(a)(2)(A)(i)(I) of the Immigration and 
Nationality Act, as amended, in that you are an alien 
who has been convicted of, or who admits having com-
mitted, or who admits committing acts which constitute 
the essential elements of a crime involving moral turpi-
tude (other than a purely political offense) or an at-
tempt or conspiracy to commit such a crime.  [D] 

/s/ [Illegible]______________  Title: CBPO_______ 

3 of 4 Pages 

Form I-831 Continuation Page (Rev. 6/12/92) 
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U.S. DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 

 

Continuation [illegible]or Form I-862 

 

File No:  A075 286 171 
Case No:  PEV0711000475 

Date:  11/29/06 

 

In the Matter of:  
Odulene DORMESCAR 

 

/s/ [Illegible]______________  Title: CBPO_______ 
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APPENDIX F 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

UNITED STATES IMMIGRATION COURT 
180 SPRING STREET, SW, SUITE 241 

ATLANTA, GEORGIA 30303 
 

IN THE MATTER OF:  ODULENE DORMESCAR, 
Respondent 

 
In Removal Proceedings 

 
File No. A#75 286 171 

 

CHARGE: Section 212(a)(2)(A)(i)(I) of the 
Immigration and Nationality Act 
(“INA” or “Act”), as amended, in 
that Respondent has been con-
victed of, or admits having com-
mitted, or admits having commit-
ted acts which constitute the es-
sential elements of a crime involv-
ing moral turpitude (other than a 
purely political offense) or an at-
tempt to commit such a crime. 

Section 212(a)(2)(A)(i)(II) of the 
Act, as amended, in that Re-
spondent has been convicted of, or 
who admits having committed, or 
who admits committing acts 
which constitute the essential el-
ements of a violation (or a con-
spiracy or attempt to violate) any 
law or regulation of a State, the 
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United States, or a foreign coun-
try relating to a controlled sub-
stance (as defined in section 102 of 
the Controlled Substances Act (21 
U.S.C. 802). 

 

APPLICATION: Motion to Terminate Proceedings 

APPEARANCES 

ON BEHALF OF THE RESPONDENT: 

Jeffrey A.  Devore, Esq. 
Devore & Devore, P.A. 
P.O.  Box 30189 
Palm Beach Gardens, Florida 33420 

ON BEHALF OF THE GOVERNMENT: 

James R.  McHenry III 
Assistant Chief Counsel 
Department of Homeland Security 
180 Spring Street, SW, Suite 332 
Atlanta, Georgia 30303 

WRITTEN DECISION OF THE IMMIGRATION 
JUDGE 

I.  PROCEDURAL HISTORY 

Respondent is a male native and citizen of the Hai-
ti.  Respondent was granted lawful permanent resident 
status on April 14, 1998.1  After returning from an 
overseas trip on November 29, 2006, the Department of 
                                                 

1 The Notice to Appear states that Respondent was granted 
lawful permanent resident (LPR) status on October 24, 1996, but 
Respondent stated and his permanent resident card indicate that 
he was granted LPR status in 1998. 
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Homeland Security (“DHS” or “Department”) person-
ally served Respondent with a Notice to Appear 
(“NTA”) and charged Respondent with removability 
under sections 212(a)(2)(A)(i)(II) (controlled substance 
offense) and 212(a)(2)(A)(i)(I) (crime involving moral 
turpitude) of the Act.  These removability charges are 
based on the Department’s allegation that Respondent 
was convicted on December 20, 1990 of misdemeanor 
battery and felony aggravated assault and on March 27, 
1992 of cocaine possession. 

At a Master Calendar hearing and through his mo-
tion to terminate, dated March 25, 2008, Respondent 
denied the charges of removability, denied that he had 
been convicted of felony aggravated assault, and 
demonstrated that his cocaine possession conviction 
had been vacated.  Respondent admitted that he was 
convicted of simple battery, but argued that simple bat-
tery is not a crime involving moral turpitude.  See Mat-
ter of Sanudo, 23 I. & N. Dec. 968 (BIA 2006).  The De-
partment also submitted a record of Respondent’s con-
viction for uttering and possessing a counterfeited and 
forged security of an organization, a violation in viola-
tion of 18 U.S.C. § 513(a), for which Respondent was 
sentenced to 12 months of imprisonment.  The Depart-
ment argued that Respondent as also inadmissible un-
der 212(a)(A)(i)(I) for this counterfeiting offense.  Re-
spondent had not addressed this issue in his first mo-
tion to terminate.  Respondent subsequently filed a 
supplement motion essentially arguing that because the 
NTA did not list the counterfeiting charge as forming a 
basis of removability that he was not been afforded no-
tice or due process.  For the following reasons, the 
court will deny Respondent’s motion to terminate pro-
ceedings. 
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II.  DISCUSSION 

A motion to terminate may be filed by either party 
after jurisdictional authority has been vested in the 
Immigration Judge with the commencement of the re-
moval proceedings.  See Matter of G-N-C, 22 I. & N. 
Dec. 281 (BIA 1988).  A motion to terminate will not be 
granted by the Immigration Judge if it is determined 
that the Respondent is properly in removal proceed-
ings. 

At the outset, the court acknowledges that Re-
spondent’s conviction for cocaine possession has been 
vacated for a substantive or procedural defect and, con-
sequently cannot serve as a basis for removability.  See 
Matter of Pickering, 23 I. & N. Dec. 621 (BIA 2003); 
Matter of Adamiak, 23 I. & N. Dec. 878 (BIA 2006).  
The court finds that the Department cannot sustain the 
charge of removability inadmissibility under section 
212(a)(2)(A)(i)(I). 

Additionally, the record shows that Respondent 
pled guilty only to simple battery, not aggravated as-
sault.  As such, simple battery is not a crime involving 
moral turpitude.  See Matter of Sanudo, 23 I. & N. Dec. 
968 (BIA 2006).  Consequently, the Department cannot 
sustain the charge of removability under section 
212(a)(2)(A)(i)(II) based on Respondent’s simple bat-
tery offense. 

However, Respondent has also been convicted of a 
counterfeiting offense under 18 U.S.C. § 513(a).  Specif-
ically, according to the indictment, on July 21, 2003, Re-
spondent knowingly uttered and possessed a counter-
feited and forged security instrument (Check #4571) 
from Fortune Title Services LLC.  The judgment re-
veals that the total amount of loss was $44,136.42.  
Counterfeiting and forgery are crimes involving moral 
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turpitude.  See, e.g., Matter of Lethbridge, 11 I. & N. 
Dec. 444 (BIA 1965); Matter of P, 6 I. & N. 705 (BIA 
1955). 

Respondent does not deny having been convicted of 
this counterfeiting and forgery offense.  Instead, he ar-
gues that the Government did not properly allege spe-
cific facts or lodge a specific charge within the NTA 
and, consequently, he was not apprised that this convic-
tion would prevent his admission into the United 
States.  Respondent’s argument lacks merit.  He does 
not argue that his offense is not a crime involving moral 
turpitude, nor does he argue that the conviction is 
somehow defective or was vacated.  The conviction 
stands and can be used for immigration purposes.  See 
INA § 101(a)(48)(A). 

Additionally, Respondent’s offense is an aggravat-
ed felony under section 101(a)(43)(R) of the Act.  The 
Act does not define the terms “counterfeit” or “coun-
terfeiting.” However, the term “counterfeit” is defined 
elsewhere as: 

To unlawfully forge, copy, or imitate an item, 
esp. money or a negotiable instrument (such as 
a security or promissory note) or other official-
ly issued item of value (such as a postage stamp 
or a food stamp), or to possess such an item 
without authorization and with the intent to 
deceive or defraud by presenting the item as 
genuine.  Counterfeiting includes producing 
or selling an item that displays a reproduc-
tion of a genuine trademark, usu. to deceive 
buyers into thinking they are purchasing 
genuine merchandise. 

Black’s Law Dictionary (8th ed. 2004)(emphasis added).  
The Courts of Appeals and the Board have consistently 
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ruled that the phrase “relating to” has a broad mean-
ing, particularly when it is used with a general term 
like “counterfeiting” or “controlled substance” rather 
than with a specific statutory reference.  See, e.g., 
Kamagate v. Ashcroft, 385 F.3d 144 (2d Cir. 2004); 
Drakes v. Zimski, 240 F.3d 246, 249 (3d Cir. 2001) (de-
termining that Congress expressed its intent to define 
“an offense related to forgery” in the “broadest sense”); 
Pasquini v. INS, 557 F.2d 536 (11th Cir. 1977); Matter 
of Esqueda, 20 I.& N. Dec. 850, 860-62 (BIA 1994); Mat-
ter of Hernandez-Ponce, 19 I.&N. Dec: 613, 615-16 (BIA 
1988). 

The Act does not limit counterfeiting to any partic-
ular item(s).  Congress did not limit the scope of the 
term “counterfeiting” in section 101(a)(43)(R) of the Act 
by referencing specific federal offenses, as it did with 
other offenses in the aggravated felony definition. 
Compare INA § 101(a)(43)(B) with INA § 101(a)(43)(R).  
Because the statue under which Respondent was con-
victed fits within the definition of “counterfeit” cited 
above, the court finds that it is related to counterfeiting 
as contemplated by section 101(a)(43)(R) of the Act.  
Moreover, because Respondent was sentenced to 12 
months of imprisonment for this conviction, a term of at 
least one year, Respondent has been convicted of an 
aggravated felony.  INA§ 101(a)(43)(R); see also Matter 
of Aldabesheh, 22 I. & N. Dec. 983 (BIA 1999). 

Due to his aggravated felony conviction, Respond-
ent is ineligible for cancellation of removal under sec-
tion 240A(a) of the Act.2 Respondent has not expressed 

                                                 
2 Section 240A(a)(3) requires that for cancellation of removal, 

the alien “has not been convicted of any aggravated felony.” As 
explained by the court herein, Respondent has been convicted of 
an aggravated felony and so does not meet this requirement. 
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any fear of persecution upon removal to Haiti, and is 
thus not eligible for asylum or withholding of removal.  
Moreover, even if Respondent did express such fear, 
Respondent would be ineligible for asylum due to his 
felony conviction under section 208(b)(2)(B)(i) of the 
Act.  Lastly, the court finds that Respondent is also not 
eligible for voluntary departure because Respondent 
has not demonstrated that he is a person of good moral 
character.  See INA § 240B(b)(1)(B). 

Accordingly, the court enters the following orders: 

ORDERS 

It is ordered that: Respondent’s Motion to 
Terminate Proceedings be 
DENIED. 

 

It is further ordered that: Respondent be RE-
MOVED to the last port 
of entry on the charge un-
der INA § 
212(a)(2)(A)(i)(I). 

  

Date: 5/5/08 /s/William A.  Cassidy 
United States Immigra-
tion Judge 
Atlanta, GA 
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APPENDIX G 

U.S. DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

FALLS CHURCH, VIRGINIA 22041 
 

DECISION OF THE BOARD OF IMMIGRATION APPEALS 
 

File No. A075 286 171 – Atlanta, GA 
Sept. 9, 2008 

 
IN RE: ODULENE DORMESCAR 

 
In Removal Proceedings 

 
APPEAL AND MOTION 

 
ON BEHALF OF RESPONDENT:  Jeffrey A. Devore, 
Esq. 

 

ON BEHALF OF DHS:  James R. McHenry, III 
       Assistant Chief Counsel 

CHARGE: 

Notice: Sec. 212(a)(2)(A)(i)(I), I&N Act [8 
U.S.C. § 1182(a)(2)(A)(i)(I)] – 
Crime involving moral turpi-
tude 

 Sec. 212(a)(2)(A)(i)(II), I&N Act [8 
U.S.C. § 1182(a)(2)(A)(i)(II)] – 
Controlled substance viola-
tion (not sustained) 

 

APPLICATION: Termination 
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The respondent appeals the Immigration Judge’s 
May 5, 2008, decision finding him removable under sec-
tion 212(a)(2)(A)(i)(I) of the Immigration and Nationali-
ty Act, 8 U.S.C. §1182(a)(2)(A)(i)(I), and denying his 
motion to terminate.  The Department of Homeland Se-
curity (DHS) has filed a motion to remand.  The motion 
to remand will be denied.  The appeal will be sustained, 
and proceedings will be terminated. 

The Immigration Judge found the respondent re-
movable based on a 2007 conviction for uttering and 
possessing a counterfeited and forged security of an or-
ganization in violation of 18 U.S.C. § 513(a).  However, 
this conviction was not alleged as a basis for removabil-
ity in the Notice to Appear.  The charging document 
must specify “the acts or conduct alleged to be in viola-
tion of law.” Section 239(a)(l)(C) of the Act, 8 U.S.C. § 
1229(a)(l)(C).  The factual allegations in the charging 
document must be “sufficiently explicit to inform the 
alien in each instance what actions were in violation of 
the law, and what law he violated so as to enable him to 
mount a defense.” Matter of Chery and Hasan, 15 I&N 
Dec. 380, 381 (BIA 1975).  Because the respondent’s 
2007 conviction was not alleged in the Notice to Appear 
or a subsequent filing of additional charges, it cannot be 
a basis for removability.  The Immigration Judge 
properly concluded that the two convictions alleged in 
the Notice to Appear did not support the of removabil-
ity.  Accordingly, the respondent is not removable as 
charged, and these proceedings should have been ter-
minated.  The appeal will therefore be sustained. 

The DHS has filed a motion to remand on Septem-
ber 3, 2008.  The motion is general in nature and does 
not specify what additional allegations or charges the 
DHS would file if the record is remanded, or why such 
allegations or charges were not previously lodged.  The 
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DHS has not provided a sufficient basis for a remand.  
The motion will be denied. 

ORDER: The appeal is sustained, and the removal 
proceedings are terminated. 

FURTHER ORDER: The motion to remand is de-
nied. 

 

___/s/ [Illegible]________________ 
FOR THE BOARD 
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APPENDIX H 

FILE COPY 

U.S. DEPARTMENT OF HOMELAND SECURITY 

 

In removal proceedings under section 240 of the  
Immigration and Nationality Act 

 

File No:  A075 286 171 
Event No:  PEV0711000475 

FIN #:  19968376 

 

In the Matter of: 

Respondent:  Dormescar ODULENE 
AKA: BOP# 75863-004, 

currently residing at: 
Atlanta City Det. Ctr.,  

Atlanta, GA 
(561) 573-4971 

 

NOTICE TO APPEAR 

 1.  You are an arriving alien. 

 2.  You are an alien presented in the United States 
who has not been admitted or paroled. 

 3.  You have been admitted to the United States, but 
are removable for the reasons stated below. 

The Department of Homeland Security alleges that 
you: 
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[A] 1. You are not a citizen or national of the United 
States; 

[A] 2. You are a native of HAITI and a citizen of 
HAITI; 

[D] 3. You applied for admission to the United States 
on November 29, 2006, at Ft. Lauderdale/Hollywood 
International Airport, FL aboard American Airlines 
Flight-1988 arriving from Port Au Prince, Haiti and 
presented yourself as a legal permanent resident of the 
United States utilizing ADIT stamp, A75 286 171. 

[A] 4. You were granted legal permanent resident 
status in the United States on 10/24/1996. 

[D] 5. On or about April 24, 2007, you were convicted 
in the United States District Court, Southern District 
of Florida, of the offense of uttering and possessing a 
counterfeit and forged security of an organization in 
violation of 18 USC 513(a). 

[D] 6. For that crime, you were sentenced to a term 
of imprisonment of one year. 

On the basis of the foregoing, it is charged that you are 
subject to removal from the United States pursuant to 
the following provision(s) of law: 

[D] Section 212(a)(2)(A)(i)(I) of the Immigration and 
Nationality Act, as amended, in that you are an alien 
who has been convicted of, or who admits having com-
mitted, or who admits committing acts which constitute 
the essential elements of a crime involving moral turpi-
tude (other than a purely political offense) or an at-
tempt or conspiracy to commit such a crime. 

 This notice is being issued after an asylum officer has 
found that the respondent has demonstrated a credible 
fear of persecution or torture. 
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 Section 235(b)(1) order was vacated pursuant to:  
  8 CFR 208.30(f)(2)  
 8 CFR 235.3(b)(5)(iv) 

YOU ARE ORDERED to appear before an immigra-
tion judge of the United States Department of Justice 
at: 180 Spring Street Atlanta GEORGIA US 30303 to 
be set on a date to be set at a time to be set to show 
why you should not be removed from the United States 
based on the charge(s) set forth above. 

    ANDREW JAIRAM________________ 
    SUPV. DETENTION/DEPORTATION 
    OFFICER 

    Atlanta, GA_______________________ 

Date: September 12, 2008 

See reverse for important information 
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Notice to Respondent 

Warning: Any statement you make may be used 
against you in removal proceedings. 

Alien Registration: This copy of the Notice to Ap-
pear served upon you is evidence of your alien registra-
tion while you are under removal proceedings.  You are 
required to carry it with you at all times. 

Representation: If you so choose, you may be rep-
resented in this proceeding at no expense to the Gov-
ernment, by an attorney or other individual authorized 
and qualified to represent persons before the Executive 
Office for Immigration Review, pursuant to 8 CFR 
3.16.  Unless you so request, no hearing will be sched-
uled earlier than ten days from the date of this notice to 
allow you sufficient time to secure counsel.  A list of-
qualified attorneys and organizations who may be 
available to represent you at no cost will be provided 
with this Notice. 

Conduct of the hearing: At the time of your hear-
ing, you should bring with you any affidavits or other 
documents which you desire to have considered in con-
nection with your case.  If you wish to have the testi-
mony of any witnesses considered, you should arrange 
to have such witnesses present at the hearing. 

At your hearing you will be given the opportunity 
to admit or deny any or all of the allegations in the No-
tice to Appear and that you are inadmissible or remov-
able on the charges contained in the Notice to Appear.  
You will have an opportunity to present evidence on 
your own behalf to examine any evidence presented by 
the Government, to object, on proper legal grounds, to 
the receipt of evidence and to cross examine any wit-
nesses presented by the Government.  At the conclu-
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sion of your hearing, you have a right to appeal an ad-
verse decision by the immigration judge. 

You will be advised by the immigration judge be-
fore whom you appear of any relief from removal for 
which you may appear eligible including the privilege of 
departing voluntarily.  You will be given a reasonable 
opportunity to make any such application to the immi-
gration judge. 

Failure to appear: You are required to provide the 
DHS, in writing, with your full mailing address and tel-
ephone number.  You must notify the Immigration 
Court immediately by using Form EOIR-33 whenever 
you change your address or telephone number during 
the course of this proceeding.  You will be provided 
with a copy of this form.  Notices of hearing will be 
mailed to this address.  If you do not submit Form 
EOIR-33 and do not otherwise provide an address at 
which you may be reached during proceedings, then the 
Government shall not be required to provide you with 
written notice of your hearing.  If you fail to attend the 
hearing at the time and place designated on this notice, 
or any date and time later directed by the Immigration 
Court, a removal order may be made by the immigra-
tion judge in your absence, and you may be arrested 
and detained by the INS. 

Mandatory Duty to Surrender for Removal:  If 
you become subject to a final order of removal, you 
must surrender for removal to one of the offices listed 
in 8 CFR 241.16(a).  Specific addresses on locations for 
surrender can be obtained from your local DHS office 
or over the internet at http://www.ice.gov/about/dro/ 
contact.htm.  You must surrender within 30 days from 
the date the order becomes administratively final, un-
less you obtain an order from a Federal court, immigra-
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tion court, or the Board of Immigration Appeals stay-
ing execution of the of the removal order.  Immigration 
regulations at 8 CFR 241.1 define when the removal 
order becomes administratively final.  If you are grant-
ed voluntary departure and fail to depart the United 
States as required, fail to post a bond in connection 
with voluntary departure, or fail to comply with any 
other condition or term in connection with voluntary 
departure, you must surrender for removal on the next 
business day hereafter.  If you do not surrender for re-
moval as required, you will be ineligible for all forms of 
discretionary relief for as long as you remain in the 
United States and for ten years after departure or re-
moval.  This means you will be ineligible for asylum, 
cancellation of removal, voluntary departure, adjust-
ment of status, change of nonimmigrant status, regis-
try, and related waivers for this period.  If you do not 
surrender for removal as required, you may also be 
criminally prosecuted under section 243 of the Act. 

Request for Prompt Hearing 

To expedite a determination in my case, I request 
an immediate hearing.  I waive my right to have a 10-
day period prior to appearing before an immigration 
judge. 

      ________________________ 
       (Signature of Respondent) 

 

Before: 

___________________________ 
(Signature and Title of Immigra-
tion Officer) 

Date:  ________________________ 
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___________________________________________ 

Certificate of Service 

This Notice To Appear was served on the respond-
ent by me on September 12, 2008, in the following man-
ner and in compliance with section 239(a)(1)(F) of the 
Act: 

 in person  by certified mail, return receipt re-
quested   by regular mail 

 Attached is a credible fear worksheet. 

 Attached is a list of organizations and attorneys 
which provides free legal services. 

The alien was provided notice in the English lan-
guage of the time and place of his or her hearing and of 
the consequences of failure to appear as provided in 
section 240(b)(7) of the Act. 

     _/s/  [Illegible]  [Thumbprint]__ 
      (Signature of Respondent 
      if Personally Served) 

BRENDA MAXWELL___ 
  (DEPORTATION OFFICER) 
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APPENDIX I 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

UNITED STATES IMMIGRATION COURT 
180 SPRING STREET, SW, SUITE 241 

ATLANTA, GEORGIA 30303 
 

IN THE MATTER OF: 
DORMESCAR, ODULENE 

Respondent 
 

In Removal Proceedings 
 

File No. A#075 286 171 
 

CHARGE: Section 212(a)(2)(A)(i)(I) of the 
Immigration and Nationality Act 
(“INA” or “Act”), as amended, in 
that Respondent has been convict-
ed, of, or admits having committed, 
or admits having committed acts 
which constitute the essential ele-
ments of a crime involving moral 
turpitude (other than a purely po-
litical offense) or an attempt to 
commit such a crime 

APPLICATION:  Respondent’s Motion to Terminate 
Proceedings 

APPEARANCES 

ON BEHALF OF THE RESPONDENT:  

Jeffrey A.  Devore, Esq. 
Devore & Devore, P.A. 
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P.O. Box 30189 
Palm Beach Gardens, Florida 33420 

ON BEHALF OF THE GOVERNMENT:  

James R. McHenry III 
Assistant Chief Cousel 
Department of Homeland Security 
180 Spring Street, SW, Suite 332 
Atlanta, Georgia 30303 

WRITTEN DECISION OF THE  
IMMIGRATION JUDGE 

I. PROCEDURAL HISTORY 

Respondent is a male native and citizen of the Hai-
ti.  Respondent was granted lawful permanent resident 
status on April 14, 1998.1 After returning from an over-
seas trip on November 29, 2006, the Department of 
Homeland Security (“DHS” or “Department”) person-
ally served Respondent with a Notice to Appear 
(“NTA”) and charged Respondent with removability 
under sections 212(a)(2)(A)(i)(II) (controlled substance 
offense) and 212(a)(2)(A)(i)(I) (crime involving moral 
turpitude) of the Act.  These removability charges are 
based on the Department’s allegation that Respondent 
was convicted on December 20, 1990 of misdemeanor 
battery and felony aggravated assault and on March 27, 
1992 of cocaine possession. 

Following a Master Calendar hearing, the court 
found that the Department could not sustain the charg-
es of removability under section 212(a)(2)(A)(i)(I) for 
                                                 

1 The Notice to Appear states that Respondent was granted 
lawful permanent resident (LPR) status on October 24, 1996, but 
Respondent stated and his permanent resident card indicate that 
he was granted LPR status in 1998. 



69a 

 

his simple battery conviction or section 
212(a)(2)(A)(i)(II) because the underlying conviction 
had been vacated.  See, e.g., Matter of Adamiak, 23 I. & 
N. Dec. 878 (BIA 2006); Matter of Pickering, 23 I. & N. 
Dec. 621 (BIA 2003).  However, the Department also 
submitted a record of Respondent’s conviction for ut-
tering and possessing a counterfeited and forged secu-
rity of an organization, in violation of 18 U.S.C. § 513(a), 
for which Respondent was sentenced to 12 months of 
imprisonment.  For this conviction, the court found that 
Respondent was also inadmissible under 
212(a)(2)(A)(i)(I). 

Respondent appealed this decision, primarily be-
cause he believed that the NTA did not list the counter-
feiting charge as forming a basis of removability and, as 
a result, he believed he was not given adequate notice 
or due process.  The Board agreed with Respondent 
and terminated proceedings on September 9, 2008.  A 
few days later, the Department filed another NTA with 
the ground of inadmissibility under section 
212(a)(2)(A)(i)(I) based on Respondent’s conviction for 
offense listed in 18 U.S.C. § 513(a). 

On October 1, 2008, Respondent appeared for a 
Master Calendar hearing.  However, the record of pro-
ceedings was still with the Board.  On October 5, 2008, 
the court in an effort to identity and potentially resolve 
all issues and in order to minimize Respondent’s length 
of detention, issued a written decision which ordered 
Respondent to submit any motions with respect to 
termination of proceedings or eligibility for relief. Re-
spondent filed a motion to terminate on October 17.  
2008.  The Department filed its opposition to Respond-
ent’s motion to terminate on October 29, 2008. 
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II.   DISCUSSION 

A motion to terminate may be filed by either party 
after jurisdictional authority has been vested in the 
Immigration Judge with the commencement of the re-
moval proceedings.  See Matter of G-N-C, 22 I. & N. 
Dec. 281 (BIA 1988).  A motion to terminate will not be 
granted by the Immigration Judge if it is determined 
that the Respondent is properly in removal proceed-
ings.  For the reasons set forth below, the court finds 
that Respondent is properly in removal proceedings 
and, thus, will deny Respondent’s motion to terminate. 

A.   Respondent is properly charged with inad-
missibility under section 212(a) of the Act 

Generally, an arriving alien is defined as an alien 
who seeks admission to the United States at a port of 
entry.  8 C.F.R. § 1001.1(q).  An arriving alien is 
deemed admitted to the United States when he lawful-
ly enters the U.S. following inspection and authoriza-
tion by an immigration officer.  INA § 103(a)(13)(A).  
An alien lawfully admitted for permanent residence is 
generally not regarded as seeking admission to the 
United States.  See INA § 103(a)(l3)(C).  However, a 
lawful permanent resident is treated as an arriving al-
ien if he has been convicted of a crime involving moral 
turpitude under section 212(a)(2) of the Act.  Id.  In 
such a situation, although the alien had previously en-
joyed lawful permanent resident status, the alien is 
treated as seeking admission to the United States be-
cause of his conviction. Id.  When an arriving alien is 
placed in removal proceedings, the alien’s application 
for admission to the U.S. is considered a continuing ap-
plication for admission and admissibility is determined 
on the basis of the law and facts existing at the time the 
application is considered by the Immigration Judge.  
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See Matter of Kazemi, 19 I. & N. Dec. 49, 51 (BIA 
1984)(and cases cited therein). 

On November 29, 2006, Respondent sought admis-
sion to the United States as a returning lawful perma-
nent resident.  Because of Respondent’s criminal con-
victions in 1990 and 1992, the Department placed Re-
spondent in removal proceedings so that an Immigra-
tion Judge could determine his admissibility to the 
United States.  On April 24, 2007, while Respondent 
was in removal proceedings, Respondent was convicted 
of a counterfeiting offense under 18 U.S.C. § 513(a).  As 
such, Respondent’s application for admission was con-
tinuing and his conviction of the counterfeiting offense 
was a ground of inadmissibility which may be consid-
ered by the Immigration Judge during Respondent’s 
removal proceedings.  See Kazemi, 19 I.& N. Dec. at 51.  
Consequently, the court found Respondent inadmissi-
ble pursuant to section 212(a)(2)(A)(i)(I) of the Act 
(CIMT) and ordered him removed to Haiti on May 5, 
2008. 

However, on appeal, the Board terminated Re-
spondent’s proceedings because Respondent’s convic-
tion of the counterfeiting offense was not alleged as a 
basis for removability in the NTA and the other charg-
es alleged in the NTA could not be sustained.  Since the 
Board’s order did not grant Respondent admission to 
the United States, the Department assumed that Re-
spondent’s application for admission was continuing 
and, as a result, issued a second NTA charging Re-
spondent with removability pursuant to section 
212(a)(2)(A)(i)(I) of the Act (CIMT).  Respondent ar-
gues that the Department could not file additional 
charges of inadmissibility under section 
212(a)(2)(A)(i)(I) of the Act because the Board termi-
nated his prior removal proceedings and his application 
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for admission is no longer continuing.  Subsequently, 
Respondent contends that he was admitted to the 
United States by operation of law and, thus, he can only 
be charged with removability as an admitted alien un-
der section 237 of the Act.2  The court does not agree. 

The Board’s decision to terminate Respondent’s 
prior proceedings does not upset this court’s finding 
that Respondent is subject to removability pursuant to 
section 212(a)(2)(A)(i)(I) of the Act for his conviction of 
a counterfeiting offense.  First, and most tellingly, the 
Board’s order did not grant Respondent admission to 
the United States.  Thus, Respondent’s application for 
admission to the U.S. is considered to be a continuing 
application for admission.  See Kazemi, 19 I. & N. Dec. 
at 51. 

Second, the Board’s order terminated proceedings 
because the two convictions alleged in the NTA did not 
support the charges of removability.  The Board did not 
consider Respondent’s third conviction for a counter-
feiting offense because the conviction was not alleged in 
the NTA.  Therefore, the question of whether Re-
spondent is removable based upon his conviction of a 
counterfeiting offense has not yet been subject to final 
consideration. As the Respondent’s application for ad-
mission is considered a continuing application and his 
conviction for counterfeiting has yet to be fully ad-

                                                 
2 Respondent submitted an unpublished Board decision in 

support of his claim, In re Henderson Sylvester Mayers (BlA 
2008).  Mayers is distinguishable from the instant case.  In Mayers, 
the Immigration Judge made a determination that the Respondent 
was not an arriving alien subject to section 212(a)(2)(A)(i)(l) of the 
Act and, subsequently, terminated removal proceedings.  Here, 
there has been no such determination by the Immigration Judge or 
the Board. 
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dressed, the Department properly charged Respondent 
with inadmissibility under section 212(a)(2)(A)(i)(I)of 
the Act (CIMT). 

B.   Respondent is removable as charged under 
section 2l2(a)(2)(A)(i)(I) of the Act 

Respondent has been convicted of a counterfeiting 
offense under 18 U.S.C. § 513(a).  Specifically, according 
to the indictment, on July 21, 2003, Respondent know-
ingly uttered and possessed a counterfeited and forged 
security instrument (Check #4571) from Fortune Title 
Services LLC.  The judgment reveals that the total 
amount of loss was $44,136.42.  Counterfeiting and for-
gery are crimes involving moral turpitude.  See, e.g., 
Matter of Lethbridge, 11 I. & N. Dec. 444 (BIA 1965); 
Matter of P, 6 I. & N. 705 (BIA 1955). 

Additionally, Respondent’s offense is an aggravat-
ed felony under section 10l(a)(43)(R) of the Act.  The 
Act does not define the terms “counterfeit” or “coun-
terfeiting.”  However, the term “counterfeit” is defined 
elsewhere as: 

To unlawfully forge, copy, or imitate an item, 
esp.  money or a negotiable instrument (such as 
a security or promissory note) or other official-
ly issued item of value (such as a postage stamp 
or a food stamp), or to possess such an item 
without authorization and with the intent to 
deceive or defraud by presenting the item as 
genuine.  Counterfeiting includes producing 
or selling an item that displays a reproduc-
tion of a genuine trademark, usu. to deceive 
buyers into thinking they are purchasing 
genuine merchandise. 
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Black’s Law Dictionary (8th ed.  2004) (emphasis add-
ed).  The Courts of Appeals and the Board have con-
sistently ruled that the phrase “relating to” has a broad 
meaning, particularly when it is used with a general 
term like “counterfeiting” or “controlled substance” ra-
ther than with a specific statutory reference.  See, e.g., 
Kamagate v. Ashcroft, 385 F.3d 144 (2d Cir.2004); 
Drakes v. Zimski, 240 F.3d 246, 249 (3d Cir.2001) (de-
termining that Congress expressed its intent to define 
“an offense related to forgery” in the “broadest sense”); 
Pasquini v. INS, 557 F.2d 536 (11th Cir. 1977); Matter 
of Esqueda, 20 I. & N. Dec. 850, 860-62 (BIA 1994); 
Matter of Hernandez-Ponce, 19 I.& N. Dec.613, 615-16 
(BIA 1988). 

The Act does not limit counterfeiting to any partic-
ular item(s).  Congress did not limit the scope of the 
term “counterfeiting” in section 101(a)(43)(R) of the Act 
by referencing specific federal offenses, as it did with 
other offenses in the aggravated felony definition. 
Compare INA § 101(a)(43)(B) with INA § 101(a)(43)(R).  
Because the statue under which Respondent was con-
victed fits within the definition of “counterfeit” cited 
above, the court finds that it is related to counterfeiting 
as contemplated by section 101(a)(43)(R) of the Act.  
Moreover, because Respondent was sentenced to 12 
months of imprisonment for this conviction, a term of at 
least one year, Respondent has been convicted of an 
aggravated felony.  INA§ 101(a)(43)(R); see also Matter 
of Aldabesheh, 22 I. & N. Dec. 983 (BIA 1999). 

Due to his aggravated felony conviction, Respond-
ent is ineligible for cancellation of removal under sec-
tion 240A(a) of the Act.3 Respondent has not expressed 

                                                 
3 Section 240A(a)(3) requires that for cancellation of removal, 

the alien “has not been convicted of any aggravated felony.”  As 
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any fear of persecution or torture upon removal to Hai-
ti, and is thus not eligible for asylum, withholding of 
removal, or protection under the Convention Against 
Torture.  Moreover, even if Respondent did express 
such fear, Respondent would be ineligible for asylum 
due to his felony conviction under section 208(b)(2)(B)(i) 
of the Act.  The court also finds that Respondent is not 
eligible for voluntary departure because Respondent 
has not demonstrated that he is a person of good moral 
character.  See INA §240B(b)(1)(B). 

Respondent has not denied his conviction under 18 
U.S.C. § 513(a) and that the amount of loss to the victim 
was $44,136.42.  Accordingly, the court finds that Re-
spondent’s conviction for counterfeiting and forgery 
involved moral turpitude and, because of the amount of 
loss involved, is also an aggravated felony under 
101(a)(43)(R) of the Act.  See, e.g., Matter of Leth-
bridge, 11 I.& N. Dec. 444 (BIA 1965); Matter of P, 6 I. 
& N. 705 (BIA 1955). 

Lastly, the court notes that Respondent claims that 
the court improperly relies on the record of his previ-
ous removal proceedings.  Specifically, Respondent al-
leges that Department acted improperly by failing to 
submit Respondent’s conviction record for uttering and 
possessing a counterfeited security along with Re-
spondent’s second NTA.  This argument is without 
merit.  The general rule with respect to evidence in re-
moval proceedings favors admissibility as long as the 
evidence is shown to be probative of relevant matters 
and its use is fundamentally fair so as not to deprive the 
alien of due process of law.  Tashnizi v. INS, 585 F.2d 
781 (5th Cir. 1978); Matter of Toro, 17 I. & N. Dec. 340 
                                                                                                    
explained by the court herein, Respondent has been convicted of 
an aggravated felony and so does not meet this requirement. 
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(BIA 1980).  Here, the Department filed Respondent’s 
record of conviction with the court at Respondent’s re-
moval hearing on March 27, 2008.  Tr. at 22.  At that 
time, the court provided the Respondent with a copy of 
his conviction record.  Tr. at 22.  Respondent was given 
a continuance until April 10, 2008 to review the convic-
tion record.  Tr. at 28.  Further, the record before the 
court indicates that the Department submitted another 
copy of the conviction record when it filed the second 
NTA on September 17, 2008.  Following Respondent’s 
master calendar hearing on the October 1, 2008, the 
court gave Respondent until October 20, 2008 to re-
spond in writing to the charges contained in the NTA 
and to submit any motions with respect to termination 
of proceedings or eligibility for relief.  Thus, Respond-
ent had opportunity to review his conviction record and 
to make any requests to review the record of proceed-
ings.  Respondent has not been denied access to his pri-
or conviction record and was given ample time to re-
spond to the introduction of documents.  As the court’s 
decision to deny Respondent’s motion to terminate pro-
ceedings is based on Respondent’s record of conviction 
and the arguments and evidence contained in the rec-
ord of proceedings and Respondent was not denied ac-
cess to such record, he has failed to show that any defi-
ciency caused him prejudice in the instant removal pro-
ceedings.  As such, the court finds that the Respondent 
was given sufficient notice of the charges filed against 
him and a reasonable opportunity to respond to them. 

C.   Respondent’s record of proceedings will be 
certified to the Board 

Although Respondent’s previous proceedings have 
been terminated by the Board, the court will certify the 
record of proceedings in its entirety to the Board as it 
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seeks guidance on several aspects of the Board’s deci-
sion. 

Respondent alleges that the charge of removability 
based upon his conviction for a counterfeiting offense 
was adjudicated on the merits in the prior proceedings.  
As these prior proceedings were terminated by the 
Board, Respondent argues that the current charges are 
barred by res judicata.  The Department contends that 
the Board’s decision terminated the prior proceedings 
only in regard to the grounds charged in the NTA.  
Specifically, the Department claims that the Board’s 
decision does not address the conviction of a counter-
feiting offense on the merits and, thus, the current 
charges are proper.   

The Board’s decision is silent as to whether it in-
tended the termination of the prior proceedings to be a 
final judgment on the merits of all the grounds of re-
movability or just the ground charged in the NTA.  
Specifically, the Board’s decision is silent as to whether 
Respondent’s application for admission to the U.S. was 
granted.  As such, and for the reasons stated above, the 
court finds that the Respondent is inadmissible as he 
was convicted of a CIMT while his application for ad-
mission to the U.S. was pending.  However, the court 
certifies proceedings so that the Board may clarify 
whether it intended to terminate Respondent’s pro-
ceedings on all grounds of removability, charged and 
uncharged, and grant Respondent’s application for ad-
mission. 

Moreover, the court understands that the Board 
would prefer that all charges of removability be con-
tained in the NTA in order to prevent the Immigration 
Judge from acting in a prosecutorial manner.  As the 
court occasionally determines questions of admissibility 
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of arriving aliens, the court seeks guidance from the 
Board regarding the Immigration Judge’s finding of in-
admissibility based upon evidence presented at the 
hearing rather than the charges contained in the NTA. 

Accordingly, the court enters the following orders: 

 

ORDERS 

It is ordered that: Respondent’s Motion to 
Terminate Proceedings be 
DENIED. 

It is further ordered that: Respondent be RE-
MOVED to the LAST 
PORT OF ENTRY (or 
Haiti in the alternative) on 
the charge under INA § 
212(a)(2)(A)(i)(I). 

It is further ordered that: Respondent’s case is 
CERTIFIED to the 
Board pursuant to 8 
C.F.R. §§ 1003.1(c) & 
1003.7. 

Date: 11/18/08 /s/ William A. Cassidy 
William A. Cassidy 
United States Immigra-
tion Judge 
Atlanta, Georgia 
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This matter was last before the Board on Septem-
ber 9, 2008, when we terminated proceedings.  The De-
partment of Homeland Security (DHS) filed a new No-
tice to Appear, and on November 18, 2008 the Immigra-
tion Judge found the respondent removable as charged.  
The Immigration Judge has certified his decision to the 
Board.  Both parties have filed briefs.  The record will 
be remanded. 

This case presents questions of law, which the 
Board reviews under a de novo standard.  8 C.F.R. § 
1003.1(d)(3)(ii).  The issues raised are whether the doc-
trine of res judicata bars the current charge of remov-
al, and if not whether respondent is removable as 
charged. 

The doctrine of res judicata bars the filing of a 
claim when, inter alia, the same cause of action was in-
volved in a prior proceeding.  Ragsdale v. Rubbermaid,   
Inc., 193 F.3d 1235, 1238 (11th Cir. 1999), cert. denied, 
530 U.S. 1223 (2000).  Causes of action are the same for 
res judicata purposes when they arise out of the same 
nucleus of operative fact or are based upon the same 
factual predicate.  Id. at 1239 (quoting Citibank, N.A.  
v. Data Lease Financial Corp., 904 F.2d 1498, 1503 
(11th Cir.1990)).  The current proceedings are not 
barred by res judicata because they present a different 
basis for removability than the prior proceedings.  The 
current charge of removal is based on a new factual 
predicate, namely the respondent’s 2007 conviction for 
uttering and possessing a counterfeited and forged se-
curity of an organization. These proceedings, thus, do 
not arise out of the same nucleus of operative fact as 
the prior proceedings. 

Although the effect of the respondent’s 2007 con-
viction on his removability was considered by the Im-
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migration Judge in the prior proceedings, as we held in 
our September 9, 2008, decision the issue of removabil-
ity for that conviction was not properly before the Im-
migration Judge in those proceedings.  The fact that 
the DHS could have lodged the instant allegation in the 
prior proceedings does not preclude the DHS from fil-
ing it now.  Cf. Channer v. Dep’t of Homeland Sec., 527 
F.3d 275 (2d Cir. 2008) (holding that res judicata does 
not bar removal proceeding on charge that could have 
been brought in prior proceeding).1 The regulations 
provide that the DHS may, but is not required to, lodge 
additional allegations or charges during proceedings.  8 
C.F.R. § 1003.30. 

Nor does the Board’s denial of the DHS’s motion to 
remand in the prior proceedings have any res judicata 
effect on the current charge of removability.  In deny-
ing the prior motion to remand, the Board did not im-
plicitly consider the validity of a removal charge based 
on the respondent’s 2007 conviction. To the contrary, 
we denied the motion because the DHS did not meet its 
burden of showing a remand was warranted by suffi-
ciently specifying what allegation or charge it would 
lodge as a basis for a remand at that stage of the pro-
ceedings. 

For these reasons, the current proceedings are not 
barred by the doctrine of res judicata. 

The respondent should, however, be charged at this 
point under section 237 of the Immigration and Nation-
ality Act, not section 212 of the Act.  When the re-
spondent originally sought admission he was properly 

                                                 
1 We reject the contrary holding by the United States Court 

of Appeals for the Ninth Circuit in Bravo-Pedroza v. Gonzales, 475 
F.3d 1358 (9th Cir. 2007). 
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charged with inadmissibility based on his 1990 and 1992 
convictions.  While in proceedings, the respondent 
committed another offense which is the factual predi-
cate for the current charge of removability.  The Board 
terminated proceedings before the respondent was 
charged as being inadmissible for his most recent of-
fense.  Under these particular circumstances, we con-
clude that a remand is warranted to enable the DHS to 
lodge appropriate charges under section 237(a) of the 
Act, 8 U.S.C. § 1227(a).  The DHS has sufficiently speci-
fied the basis of and need for its alternative request for 
a remand.  The effect of the respondent’s 2007 convic-
tion on his removability has not been properly present-
ed and adjudicated, and the proposed remand will per-
mit adjudication of that issue. 

ORDER: The record is remanded to the Immigra-
tion Court for further proceedings consistent with the 
foregoing opinion and for the entry of a new decision. 

 

___/s/ [Illegible]________________ 
FOR THE BOARD 
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APPENDIX K 

STATUTORY AND REGULATORY PROVISIONS 

8 U.S.C. § 1182.  Inadmissible aliens 

(a) Classes of aliens ineligible for visas or admission 

Except as otherwise provided in this chapter, aliens 
who are inadmissible under the following paragraphs 
are ineligible to receive visas and ineligible to be admit-
ted to the United States: 

* * * 

(2) Criminal and related grounds 

(A) Conviction of certain crimes 

(i) In general 

Except as provided in clause (ii), any alien convicted of, 
or who admits having committed, or who admits com-
mitting acts which constitute the essential elements 
of— 

(I) a crime involving moral turpitude (other than a 
purely political offense) or an attempt or conspiracy to 
commit such a crime, or 

(II) a violation of (or a conspiracy or attempt to violate) 
any law or regulation of a State, the United States, or a 
foreign country relating to a controlled substance (as 
defined in section 802 of Title 21), is inadmissible.   

(ii) Exception 

Clause (i)(I) shall not apply to an alien who committed 
only one crime if— 

(I) the crime was committed when the alien was under 
18 years of age, and the crime was committed (and the 
alien released from any confinement to a prison or cor-
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rectional institution imposed for the crime) more than 5 
years before the date of application for a visa or other 
documentation and the date of application for admission 
to the United States, or 

(II) the maximum penalty possible for the crime of 
which the alien was convicted (or which the alien ad-
mits having committed or of which the acts that the al-
ien admits having committed constituted the essential 
elements) did not exceed imprisonment for one year 
and, if the alien was convicted of such crime, the alien 
was not sentenced to a term of imprisonment in excess 
of 6 months (regardless of the extent to which the sen-
tence was ultimately executed). 

* * * 

 

8 U.S.C. § 1227.  Deportable aliens 

(a) Classes of deportable aliens 

Any alien (including an alien crewman) in and admitted 
to the United States shall, upon the order of the Attor-
ney General, be removed if the alien is within one or 
more of the following classes of deportable aliens: 

* * * 

(2) Criminal offenses 

(A) General crimes 

(i) Crimes of moral turpitude 

Any alien who— 

(I) is convicted of a crime involving moral turpitude 
committed within five years (or 10 years in the case of 
an alien provided lawful permanent resident status un-
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der section 1255(j) of this title) after the date of admis-
sion, and 

(II) is convicted of a crime for which a sentence of one 
year or longer may be imposed, is deportable. 

(ii) Multiple criminal convictions 

Any alien who at any time after admission is convicted 
of two or more crimes involving moral turpitude, not 
arising out of a single scheme of criminal misconduct, 
regardless of whether confined therefor and regardless 
of whether the convictions were in a single trial, is de-
portable. 

(iii) Aggravated felony 

Any alien who is convicted of an aggravated felony at 
any time after admission is deportable.   

(iv) High speed flight 

Any alien who is convicted of a violation of section 758 
of Title 18 (relating to high speed flight from an immi-
gration checkpoint) is deportable. 

(v) Failure to register as a sex offender 

Any alien who is convicted under section 2250 of Title 
18 is deportable.   

(vi) Waiver authorized 

Clauses (i), (ii), (iii), and (iv) shall not apply in the case 
of an alien with respect to a criminal conviction if the 
alien subsequent to the criminal conviction has been 
granted a full and unconditional pardon by the Presi-
dent of the United States or by the Governor of any of 
the several States. 

(B) Controlled substances 

(i) Conviction 
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Any alien who at any time after admission has been 
convicted of a violation of (or a conspiracy or attempt to 
violate) any law or regulation of a State, the United 
States, or a foreign country relating to a controlled 
substance (as defined in section 802 of Title 21), other 
than a single offense involving possession for one’s own 
use of 30 grams or less of marijuana, is deportable. 

(ii) Drug abusers and addicts  

Any alien who is, or at any time after admission has 
been, a drug abuser or addict is deportable.   

(C) Certain firearm offenses 

Any alien who at any time after admission is convicted 
under any law of purchasing, selling, offering for sale, 
exchanging, using, owning, possessing, or carrying, or 
of attempting or conspiring to purchase, sell, offer for 
sale, exchange, use, own, possess, or carry, any weapon, 
part, or accessory which is a firearm or destructive de-
vice (as defined in section 921(a) of Title 18) in violation 
of any law is deportable. 

(D) Miscellaneous crimes 

Any alien who at any time has been convicted (the 
judgment on such conviction becoming final) of, or has 
been so convicted of a conspiracy or attempt to vio-
late— 

(i) any offense under chapter 37 (relating to espionage), 
chapter 105 (relating to sabotage), or chapter 115 (re-
lating to treason and sedition) of Title 18 for which a 
term of imprisonment of five or more years may be im-
posed; 

(ii) any offense under section 871 or 960 of Title 18; 
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(iii) a violation of any provision of the Military Selective 
Service Act (50 U.S.C. App. 451 et seq.) or the Trading 
With the Enemy Act (50 U.S.C. App. 1 et seq.); or 

(iv) a violation of section 1185 or 1328 of this title, is de-
portable. 

(E) Crimes of domestic violence, stalking, or violation 
of protection order, crimes against children and 

(i) Domestic violence, stalking, and child abuse 

Any alien who at any time after admission is convicted 
of a crime of domestic violence, a crime of stalking, or a 
crime of child abuse, child neglect, or child abandon-
ment is deportable.  For purposes of this clause, the 
term “crime of domestic violence” means any crime of 
violence (as defined in section 16 of Title 18) against a 
person committed by a current or former spouse of the 
person, by an individual with whom the person shares a 
child in common, by an individual who is cohabiting 
with or has cohabited with the person as a spouse, by 
an individual similarly situated to a spouse of the per-
son under the domestic or family violence laws of the 
jurisdiction where the offense occurs, or by any other 
individual against a person who is protected from that 
individual’s acts under the domestic or family violence 
laws of the United States or any State, Indian tribal 
government, or unit of local government. 

(ii) Violators of protection orders 

Any alien who at any time after admission is enjoined 
under a protection order issued by a court and whom 
the court determines has engaged in conduct that vio-
lates the portion of a protection order that involves 
protection against credible threats of violence, repeated 
harassment, or bodily injury to the person or persons 
for whom the protection order was issued is deportable.  
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For purposes of this clause, the term “protection order” 
means any injunction issued for the purpose of prevent-
ing violent or threatening acts of domestic violence, in-
cluding temporary or final orders issued by civil or 
criminal courts (other than support or child custody or-
ders or provisions) whether obtained by filing an inde-
pendent action or as a pendente lite order in another 
proceeding. 

(F) Trafficking 

Any alien described in section 1182(a)(2)(H) of this title 
is deportable. 

* * * 

 

8 C.F.R. § 1003.30.  Additional charges in deporta-
tion or removal hearings. 

At any time during deportation or removal proceed-
ings, additional or substituted charges of deportability 
and/or factual allegations may be lodged by the Service 
in writing.  The alien shall be served with a copy of the-
se additional charges and/or allegations and the Immi-
gration Judge shall read them to the alien. The Immi-
gration Judge shall advise the alien, if he or she is not 
represented by counsel, that the alien may be so repre-
sented.  The alien may be given a reasonable continu-
ance to respond to the additional factual allegations and 
charges.  Thereafter, the provision of § 1240.10(b) of 
this chapter relating to pleading shall apply to the addi-
tional factual allegations and charges. 
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8 C.F.R. § 1240.10  Hearing. 

* * * 

(e) Additional charges in removal hearings.  At any 
time during the proceeding, additional or substituted 
charges of inadmissibility and/or deportability and/or 
factual allegations may be lodged by the Service in 
writing.  The alien in removal proceedings shall be 
served with a copy of these additional charges and alle-
gations.  The immigration judge shall read the addi-
tional factual allegations and charges to the alien and 
explain them to him or her.  The immigration judge 
shall advise the alien, if he or she is not represented by 
counsel, that the alien may be so represented, and that 
he or she may be given a reasonable continuance to re-
spond to the additional factual allegations and charges.  
Thereafter, the provision of § 1240.6(b) relating to 
pleading shall apply to the additional factual allegations 
and charges. 

* * * 


