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APPENDIX A
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
No. 09-1322

September Term, 2011
Filed On: June 26, 2012

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
STATE OF MICHIGAN, ET AL.,
INTERVENORS
Consolidated with 10-1024, 10-1025, 10-1026, 101030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 101046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321
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No. 10-1073
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS
Consolidated with 10-1083, 10-1099, 10-1109, 101110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-124, 10-1125, 10-1126, 10-1127, 10-1128,
10-1129, 10-1131, 10-1132, 10-1145, 10-1147, 101148, 10-1199, 10-1200, 10-1201, 10-1202, 10-1203,
10-1206, 10-1207, 10-1208, 10-1210, 10-1211, 101212, 10-1213, 10-1216, 10-1218, 10-1219, 10-1220,
10-1221, 10-1222
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No. 10-1092
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
LANGBOARD, INC. – MDF, ET AL.,
INTERVENORS
Consolidated with 10-1094, 10-1134, 10-1143, 101144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 101182
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No. 10-1167
AMERICAN CHEMISTRY COUNCIL,
PETITIONER
V.

ENVIRONMENTAL PROTECTION AGENCY AND
LISA PEREZ JACKSON , ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENTS
CHAMBER OF COMMERCE OF THE UNITED STATES
OF AMERICA, ET AL.,
INTERVENORS
Consolidated with 10-1168, 10-1169, 10-1170, 101173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180
On Petitions for Review of Final Actions of the
Environmental Protection Agency
BEFORE: Sentelle, Chief Judge, Rogers and Tatel,
Circuit Judges
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JUDGMENT
These causes came on to be heard on the petitions
for review of final actions of the Environmental Protection Agency and were argued by counsel. On consideration thereof, it is
ORDERED and ADJUDGED that the Timing
and Tailoring petitions for review be dismissed, and
the remainder of the petitions be denied, in accordance with the opinion of the court filed herein this
date.
Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY:

Date: June 26, 2012
Opinion Per Curiam

/s/
Jennifer M. Clark
Deputy Clerk
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APPENDIX B
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
Argued February 28 and 29, 2012
Decided June 26, 2012
No. 09-1322
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
STATE OF MICHIGAN, ET AL.,
INTERVENORS
Consolidated with 10-1024, 10-1025, 10-1026, 101030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 101046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321
On Petitions for Review of Final Actions
of the Environmental Protection Agency
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Patrick R. Day, Harry W. MacDougald, and Jeffrey Bossert Clark argued the causes for Non-State
Petitioners and Supporting Intervenors. With them
on the briefs were John J. Burns, Attorney General,
Office of the Attorney General of the State of Alaska,
Steven E. Mulder, Chief Assistant Attorney General,
Peter Glaser, Mark E. Nagle, Matthew Dukes, Paul
D. Phillips, John A. Bryson, Ellen Steen, Eric Groten,
John P. Elwood, James A. Holtkamp, Chet M.
Thompson, Robin S. Conrad, Rachel L. Brand, Sheldon Gilbert, Quentin Riegel, Jeffrey A. Rosen, Robert
R. Gasaway, William H. Burgess, Sam Kazman,
Hans Bader, Matthew G. Paulson, Harry Moy Ng,
Michele Marie Schoeppe, Michael R. Barr, Alexandra
M. Walsh, Adam J. White, Jeffrey A. Lamken, Timothy K. Webster, Roger R. Martella, Neal J. Cabral,
Theodore Hadzi-Antich, Ashley C. Parrish, Cynthia
A. M. Stroman, Scott C. Oostdyk, Gordon R. Alphonso, Shannon L. Goessling, Edward A. Kazmarek, F.
William Brownell, Norman W. Fichthorn, Henry V.
Nickel, and Allison D. Wood. Paul D. Clement, Mark
W. DeLaquil, Andrew M. Grossman, and David B.
Rivin, Jr. entered appearances.
E. Duncan Getchell, Jr., Solicitor General, Office
of the Attorney General for the Commonwealth of
Virginia, argued the cause for State Petitioners Texas and Virginia on Denial of Reconsideration of the
Endangerment Finding and State Petitioners and
Supporting Intervenors on Endangerment Finding
Delegation Issues. With him on the briefs were Kenneth T. Cuccinelli, II, Attorney General, Stephen R.
McCullough, Senior Appellate Counsel, Charles E.
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James Jr., Chief Deputy Attorney General, and Wesley G. Russell, Jr., Deputy Attorney General.
Greg Abbott, Attorney General, Office of the Attorney General for the State of Texas, Bill Cobb,
Deputy Attorney General for Civil Litigation, J. Reed
Clay, Jr., Special Assistant and Senior Counsel to
the Attorney General, Jonathan F. Mitchell, Solicitor
General, Michael P. Murphy, Assistant Solicitor
General, Luther Strange III, Attorney General, Office
of the Attorney General for the State of Alabama,
Pamela Jo Bondi, Attorney General, Office of the Attorney General for the State of Florida, Gregory F.
Zoeller, Attorney General, Office of the Attorney
General for the State of Indiana, Jack Conway, Attorney General, Office of the Attorney General for
the Commonwealth of Kentucky, James D. “Buddy”
Caldwell, Attorney General, Office of the Attorney
General for the State of Louisiana, Bill Schuette, Attorney General, Office of the Attorney General for
the State of Michigan, John J. Bursch, Solicitor General, Neil D. Gordon, Assistant Attorney General,
Gary C. Rikard, Jon Bruning, Attorney General, Office of the Attorney General for the State of Nebraska, Katherine J. Spohn, Special Counsel to the Attorney General, Wayne Stenehjem, Attorney General,
Office of the Attorney General for the State of North
Dakota, Margaret Olson, Assistant Attorney General, Scott Pruitt, Attorney General, Office of the Attorney General for the State of Oklahoma, Alan Wilson, Attorney General, Office of the Attorney General
for the State of South Carolina, Marty Jackley, Attorney General, Office of the Attorney General for
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the States of South Dakota, Roxanne Giedd, Chief,
Civil Litigation Division, Mark L. Shurtleff, Attorney
General, Office of the Attorney General for the State
of Utah, and Kenneth T. Cuccinelli, II, Attorney General, Office of the Attorney General for the Commonwealth of Virginia were on the briefs for State
Petitioners and Supporting Intervenors. Robert D.
Tambling, Assistant Attorney General, Office of the
Attorney General for the State of Alabama, entered
an appearance.
Christian J. Ward, Scott A. Keller, and April L.
Farris were on the brief for amici curiae Scientists in
support of Petitioners.
Derek Schmidt, Attorney General, Office of the
Attorney General for the State of Kansas, and John
Campbell, Chief Deputy Attorney General, were on
the brief for amicus curiae State of Kansas in support of Petitioners.
Martin R. Levin, Michael J. O’Neill, Donald M.
Falk, Mark S. Kaufman, Steven J. Lechner, and
Richard P. Hutchison were on the brief for amici curiae Landmark Legal Foundation, et al. in support of
Petitioners.
Jon M. Lipshultz and Angeline Purdy, Attorneys,
U.S. Department of Justice, argued the causes for
respondent. With them on the brief were John Hannon, Carol Holmes, and Steven Silverman, U.S. Environmental Protection Agency, Attorneys. Thomas
A. Lorenzen, Attorney, U.S. Department of Justice,
entered an appearance.
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Carol Iancu, Assistant Attorney General, Office of
the Attorney General for the Commonwealth of Massachusetts, argued the cause for State and Environmental Intervenors in support of respondents. With
her on the briefs were Martha Coakley, Attorney
General, William L. Pardee, Attorney Assistant General, Sean H. Donahue, Howard I. Fox, David S.
Baron, Megan Ceronsky, Vickie L. Patton, Peter Zalzal, Kamala D. Harris, Attorney General, Office of
the Attorney General for the State of California,
Kathleen A. Kenealy, Senior Assistant Attorney General, Marc N. Melnick and Nicholas Stern, Deputy
Attorneys General, Joseph R. Biden, III, Attorney
General, Office of the Attorney General for the State
of Delaware, Valerie M. Satterfield, Deputy Attorney
General, George Jepsen, Attorney General, Office of
the Attorney General for the State of Connecticut,
Kimberly P. Massicotte, Matthew I. Levine, Scott N.
Koschwitz, Assistant Attorneys General, Lisa Madigan, Attorney General, Office of the Attorney General for the State of Illinois, Gerald T. Karr, Assistant Attorney General, Thomas J. Miller, Attorney
General, Office of the Attorney General for the State
of Iowa, David R. Sheridan, Assistant Attorney General, Douglas F. Gansler, Attorney General, Office of
the Attorney General for the State of Maryland,
Mary E. Raivel, Assistant Attorney General, Michael
A. Delaney, Attorney General, Office of the Attorney
General for the State of New Hampshire, K. Allen
Brooks, Senior Assistant Attorney General, William
J. Schneider, Attorney General, Office of the Attorney General for the State of Maine, Gerald D. Reid,
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Assistant Attorney General, Lori Swanson, Attorney
General, Office of the Attorney General for the State
of Minnesota, Jocelyn F. Olson, Assistant Attorney
General, Gary K. King, Attorney General, Office of
the Attorney General for the State of New Mexico,
Stephen R. Farris, Assistant Attorney General, Eric
T. Schneiderman, Attorney General, Office of the Attorney General for the State of New York, Michael J.
Myers and Yueh-Ru Chu, Assistant Attorneys General, John Kroger, Attorney General, Office of the Attorney General for the State of Oregon, Paul Logan,
Assistant Attorney-in-Charge, Robert M. McKenna,
Attorney General, Office of the Attorney General for
the State of Washington, Leslie R. Seffern, Assistant
Attorney General, Peter F. Kilmartin, Attorney General, Office of the Attorney General for the State of
Rhode Island, Gregory S. Schultz, Special Assistant
Attorney General, William H. Sorrell, Attorney General, Office of the Attorney General for the State of
Vermont, Thea J. Schwartz, Assistant Attorney General, Christopher King, Assistant Corporation Counsel, Corporation Counsel for the City Of New York,
Ann B. Weeks, Helen D. Silver, David Doniger, Meleah Geertsma, Morgan Butler, Frank W. Rambo, Joseph Mendelson III, Craig Holt Segall, and Joanne
Spalding.
Deborah Sivas, Douglas A. Ruley, Edward Lloyd,
and Susan J. Kraham were on the brief for amici curiae America’s Great Waters Coalition, et al. in support of respondent. James K. Thornton entered an
appearance.
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No. 10-1073
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS
Consolidated with 10-1083, 10-1099, 10-1109, 101110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-1124, 10-1125, 10-1126, 10-1127, 101128, 10-1129, 10-1131, 10-1132, 10-1145, 10-1147,
10-1148, 10-1199, 10-1200, 10-1201, 10-1202, 101203, 10-1206, 10-1207, 10-1208, 10-1210, 10-1211,
10-1212, 10-1213, 10-1216, 10-1218, 10-1219, 101220, 10-1221, 10-1222
On Petitions for Review of Final Agency Action
of the Environmental Protection Agency
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Jonathan F. Mitchell, Solicitor General, Office of
the Attorney General for the State of Texas, argued
the cause for State Petitioners and Supporting Intervenor. With him on the briefs were Gregg Abbott, Attorney General, Bill Cobb, Deputy Attorney General,
J. Reed Clay, Jr., Special Assistant and Senior Counsel to the Attorney General, Michael P. Murphy and
James P. Sullivan, Assistant Solicitors General, Luther Strange, Attorney General, Office of the Attorney General for the State of Alabama, Herman Robinson, Donald Trahan, Kathy M. Wright, Gary C. Rikard, John Bruning, Attorney General, Office of the
Attorney General for the State of Nebraska, Katherine J. Spohn, Special Counsel, Wayne Stenehjem,
Attorney General, Office of the Attorney General for
the State of North Dakota, Margaret Olson, Assistant Attorney General, Alan Wilson, Attorney General, Office of the Attorney General for the State of
South Carolina, J. Emory Smith, Jr., Assistant Deputy Attorney General, Marty Jackley, Attorney General, Office of the Attorney General for the State of
South Dakota, Roxanne Giedd, Chief, and Kenneth T.
Cuccinelli, II, Attorney General, Office of the Attorney General for the Commonwealth of Virginia.
Mark W. DeLaquil, Earle D. Getchell, Jr., Assistant
Attorney General, Office of the Attorney General for
the Commonwealth of Virginia, Andrew M. Grossman, David B. Rivkin, Jr., and Robert D. Tambling,
Assistant Attorney General, Office of the Attorney
General for the State of Alabama, entered appearances.
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F. William Brownell and Peter Keisler argued the
causes for Non-State Petitioners and Supporting Intervenors. With them on the briefs were Norman W.
Fichthorn, Henry V. Nickel, Allison D. Wood, Charles
H. Knauss, Shannon S. Broome, Timothy K. Webster,
Roger R. Martella, Eric Groten, Patrick R. Day, John
A. Bryson, Matthew G. Paulson, John P. Elwood,
Paul D. Phillips, James A. Holtkamp, Shannon L.
Goessling, Harry W. MacDougald, William H. Lewis,
Jr., Ronald J. Tenpas, Gordon R. Alphonso, Edward
A. Kazmarek, Chet M. Thompson, Neal J. Cabral,
Scott C. Oostdyk, Richard P. Hutchison, John J.
McMackin, Jr., Robin S. Conrad, Sheldon Gilbert,
Michael W. Steinberg, Levi McAllister, Jeffrey A.
Rosen, Robert R. Gasaway, Jeffrey Bossert Clark,
William H. Burgess, Ashley C. Parrish, Cynthia A.M.
Stroman, Ellen Steen, Leslie Sue Ritts, Peter Glaser,
Mark E. Nagle, Terry J. Satterlee, Thomas J. Grever,
Margaret Claiborne Campbell, Bryon W. Kirkpatrick,
Quentin Riegel, Elizabeth Gaudio, Elizabeth Henry
Warner, Harry Moy Ng, Michele Marie Schoeppe,
Thomas J. Ward, and Peter H. Wyckoff. Mark A.
Behrens, Paul D. Clement, Matthew Dukes, Virginia
L. Hudson, and David B. Salmons entered appearances.
Jonathan S. Massey was on the brief for amicus
curiae Municipal Gas Commission of Missouri.
John G. Horne, II, Samuel B. Boxerman and
Leslie A. Hulse were on the brief for amici curiae the
Commonwealth of Kentucky and the American
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Chemistry Council in support of petitioners. Angus
Macbeth entered an appearance.
Amanda Shafer Berman and Perry M Rosen, Attorneys, U.S. Department of Justice, argued the
causes for respondents. With them on the briefs were
Howard Hoffman, Elliott Zenick, Brian Doster, and
David Orlin, Counsel, U.S. Environmental Protection
Agency. Thomas A. Lorenzen and Kim N. Smaczniak,
Attorneys, U.S. Department of Justice, and John D.
Gunter, II and Michele L. Walter, Counsel, U.S. Environmental Protection Agency, entered appearances.
Sean H. Donahue and Michael J. Myers argued
the causes for State and Environmental Intervenors
in support of respondents. With them on the briefs
were Vickie L. Patton, Pamela A. Campos, Megan Ceronsky, Petere Zalzal, Eric T. Schneiderman, Attorney General, Office of the Attorney General for the
State of New York, Barbara D. Underwood, Solicitor
General, Morgan A. Costello, Assistant Attorney
General, Monica Wagner, Howard I. Fox, David S.
Baron, Lisa Madigan, Attorney General, Office of the
Attorney General for the State of Illinois, Gerald T.
Karr, Assistant Attorney General, Joanne Spalding,
Nathan Matthews, Craig Holt Segall, Kamala D.
Harris, Attorney General, Office of the Attorney
General for the State of California, Kathleen A. Kenealy, Senior Assistant Attorney General, Susan
Durbin, Raissa Lerner, Marc N. Melnick, and Nicholas Stern, Deputy Attorneys General, Martha Coakley, Attorney General, Office of the Attorney General
for the Commonwealth of Massachusetts, William L.
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Pardee and Carol Iancu, Assistant Attorneys General, David Doniger, Meleah Geertsma, William J.
Schneider, Attorney General, Office of the Attorney
General for the State of Maine, Gerald D. Ried, Assistant Attorney General, Ann B. Weeks, Helen D.
Silver, Thomas J. Miller, Attorney General, Office of
the Attorney General for the State of Iowa, David R.
Sheridan, Assistant Attorney General, Douglas F.
Gansler, Attorney General, Office of the Attorney
General for the State of Maryland, Mary Raivel,
Deputy Attorney General, Michael A. Delaney, Attorney General, Office of the Attorney General for
the State of New Hampshire, K. Allen Brooks, Senior
Assistant Attorney General, Barbara Baird, William
B.Wong, Peter F. Kilmartin, Attorney General, Office
of the Attorney General for the State of Rhode Island, Gregory S. Schultz, Special Assistant Attorney
General, Frank Rambo, Morgan Butler, Gary K.
King, Attorney General, Office of the Attorney General for the State of New Mexico, Stephen Farris, Assistant Attorney General, John Kroger, Attorney
General, Office of the Attorney General for the State
of Oregon, Paul Logan, Assistant Attorney-inCharge, Roy Cooper, Attorney General, Office of the
Attorney General for the State of North Carolina,
and J. Allen Jernigan and Marc Bernstein, Special
Deputy Attorneys General. Kenneth P. Alex and
Gavin G. McCabe, Deputy Assistant Attorneys General, Office of the Attorney General for the State of
California, entered appearances.
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No. 10-1092
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
LANGBOARD, INC. - MDF, ET AL.,
INTERVENORS
Consolidated with 10-1094, 10-1134, 10-1143, 101144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 101182
On Petitions for Review of Final Actions
of the Environmental Protection Agency
Peter Glaser argued the cause for petitioners.
With him on the briefs were John P. Elwood, Eric
Groten, Patrick R. Day, John A. Bryson, Shannon L.
Goessling, Harry W. MacDougald, Paul D. Phillips,
James A. Holtkamp, Edward A. Kazmarek, Chet M.
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Thompson, Sam Kazman, Hans Bader, Gordon R.
Alphonso, Richard P. Hutchison, Neal J. Cabral,
Scott C. Oostdyk, Ronald J. Tenpas, Michael W.
Steinberg, Levi McAllister, John J. McMackin Jr.,
Robin S. Conrad, Rachel L. Brand, Sheldon Gilbert,
F. William Brownell, Norman W. Fichthorn, Henry
V. Nickel, Allison D. Wood, Ashley C. Parrish, Cynthia A.M. Stroman, Mark E. Nagle, Michael Higgins,
Ellen Steen, Timothy K. Webster, Roger R. Martella,
Matthew G. Paulson, Charles H. Knauss, Shannon S.
Broome, Quentin Riegel, Elizabeth Gaudio, Thomas
J. Ward, Harry Moy Ng, and Michele Marie
Schoeppe.
Greg Abbott, Attorney General, Office of the Attorney General for the State of Texas, Bill Cobb,
Deputy Attorney General for Civil Litigation, Jonathan F. Mitchell, Solicitor General, J. Reed Clay Jr.,
Special Assistant and Senior Counsel to the Attorney
General, Michael P. Murphy, Assistant Solicitor
General, Luther Strange, Attorney General, Office of
the Attorney General for the State of Alabama,
Samuel S. Olens, Attorney General, Office of the Attorney General for the State of Georgia, John E.
Hennelly, Senior Assistant Attorney General, Gary
C. Rikard, Jon C. Bruning, Attorney General, Office
of the Attorney General for the State of Nebraska,
Katherine J. Spohn, Special Counsel to the Attorney
General, Wayne K. Stenehjem, Attorney General, Office of the Attorney General for the State of North
Dakota, Margaret Olson, Assistant Attorney General,
Alan Wilson, Attorney General, Office of the Attorney General for the State of South Carolina, J.
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Emory Smith, Jr., Assistant Deputy Attorney General, Marty Jackley, Attorney General, Office of the
Attorney General for the State of North Dakota,
Roxanne Giedd, Chief, Civil Litigation Division, and
Kenneth T. Cuccinelli, II, Attorney General, Office of
the Attorney General for the Commonwealth of Virginia, were on the briefs for State Petitioners and
Supporting Intervenor. Paul D. Clement, James W.
Coleman, Wayne J. D’Angelo, Mark W. DeLaquil, E.
Duncan Getchell Jr., Solicitor General, Office of the
Attorney General for the Commonwealth of Virginia,
Andrew M. Grossman, Virginia L. Hudson, David B.
Rivkin Jr., and Robert D. Tambling, Assistant Attorney General, Office of the Attorney General for the
State of Alabama, entered appearances.
Samuel B. Boxerman and Leslie A. Hulse were on
the brief for amicus curiae American Chemistry
Council in support of petitioners. Angus Macbeth entered an appearance.
Eric G. Hostetler, Attorney, U.S. Department of
Justice, argued the cause for respondents. With him
on the brief were John Hannon and Steven Silverman, Attorneys, U.S. Environmental Protection
Agency.
Raymond B. Ludwiszewski argued the cause for
intervenors Association of Global Automakers, et al.
With him on the brief were Kathleen M. Sullivan,
Sanford I. Weisburst, and William B. Adams.
Gavin G. McCabe, Deputy Attorney General, Office of the Attorney General for the State of Califor-
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nia, argued the cause for intervenor State of California. On the brief were Kamala D. Harris, Attorney
General, Kathleen A. Kenealy, Senior Assistant Attorney General, Marc N. Melnick and Nicholas Stern,
Deputy Attorneys General, Sean H. Donahue, Howard I. Fox, David S. Baron, Pamela Campos, Megan
Ceronsky, Vickie L. Patton, Peter Zalzal, Joseph R.
Biden, III, Attorney General, Office of the Attorney
General for the State of Delaware, Valerie M. Satterfield, Deputy Attorney General, Thomas J. Miller,
Attorney General, Office of the Attorney General for
the State of Iowa, David R. Sheridan, Assistant Attorney General, Douglas F. Gansler, Attorney General, Office of the Attorney General for the State of
Maryland, Roberta R. James, Assistant Attorney
General, Lisa Madigan, Attorney General, Office of
the Attorney General for the State of Illinois, Gerald
T. Karr, Assistant Attorney General, William T.
Schneider, Attorney General, Office of the Attorney
General for the State of Maine, Gerald D. Reid, Assistant Attorney General, Martha Coakley, Attorney
General, Office of the Attorney General for the
Commonwealth of Massachusetts, Carol Iancu, Tracy Triplett, and William L. Pardee, Assistant Attorneys General, Gary K. King, Attorney General, Office
of the Attorney General for the State of New Mexico,
Stephen R. Farris, Assistant Attorney General, John
Kroger, Attorney General, Office of the Attorney
General for the State of Oregon, Paul Logan, Assistant Attorney-in-Charge, William H. Sorrell, Attorney General, Office of the Attorney General for the
State of Vermont, Thea J. Schwartz, Assistant At-
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torney General, Eric T. Schneiderman, Attorney
General, Office of the Attorney General for the State
of New York, Michael J. Myers and Yueh-Ru Chu,
Assistant Attorneys General, Peter F. Kilmartin, Attorney General, Office of the Attorney General for
the State of Rhode Island, Gregory S. Schultz, Special Assistant Attorney General, Robert M. McKenna,
Attorney General, Office of the Attorney General for
the State of Washington, Leslie R. Seffern, Assistant
Attorney General, Christopher King, Assistant Corporation Counsel, Corporation Counsel for the City of
New York, Joanne Spalding, Craig Holt Segall, David Doniger and Meleah Geertsma. Judith A. Stahl
Moore, Assistant Attorney General, Office of the Attorney General for the State of New Mexico, and
John D. Walke entered appearances.
Richard E. Ayres, Jessica L. Olson, and Kristin L.
Hines were on the brief for amicus curiae Honeywell
International, Inc. in support of respondents.
Richard L. Revesz, Michael A. Livermore, and
Jennifer S. Rosenberg were on the brief for amicus
curiae Institute for Policy Integrity at New York
University School of Law in support of respondents.
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No. 10-1167
AMERICAN CHEMISTRY COUNCIL,
PETITIONER
V.

ENVIRONMENTAL PROTECTION AGENCY AND
LISA PEREZ JACKSON, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENTS
CHAMBER OF COMMERCE OF THE UNITED STATES OF
AMERICA, ET AL.,
INTERVENORS
Consolidated with 10-1168, 10-1169, 10-1170, 101173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180
On Petitions for Review of a Final Action
of the Environmental Protection Agency
Timothy K. Webster, Roger R. Martella, Jr.,
James W. Coleman, William H. Lewis, Jr., Ronald J.
Tenpas, Charles H. Knauss, Shannon S. Broome,
Bryan M. Killian, and Matthew G. Paulson were on
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the briefs for petitioners. Peter D. Keisler, Leslie A.
Hulse, and Quentin Riegel entered appearances.
Amanda Shafer Berman and Perry M. Rosen, Attorneys, U.S. Department of Justice, and Elliott Zenick and Howard J. Hoffman, Counsel, U.S. Environmental Protection Agency, were on the brief for respondents. Jon M. Lipshultz, Senior Counsel, U.S.
Department of Justice, entered and appearance.
Ann Brewster Weeks, Sean H. Donahue, Vickie
Patton, Peter Zalzal, Joanne Spalding, Craig Segall,
David Doniger, and Meleah Geertsma were on the
brief of intervenors in support of respondents. David
S. Baron, Pamela A. Campos, Colin C. O’Brien, and
John D. Walke entered appearances.
Vera P. Pardee, Brendan R. Cummings, and Kevin P. Bundy were on the brief for amicus curiae Center for Biological Diversity in support of respondents.
Before: SENTELLE, Chief Judge; ROGERS and
TATEL, Circuit Judges.
Opinion for the Court filed PER CURIAM.
PER CURIAM: Following the Supreme Court’s decision in Massachusetts v. EPA, 549 U.S. 497
(2007)—which clarified that greenhouse gases are an
“air pollutant” subject to regulation under the Clean
Air Act (CAA)—the Environmental Protection Agency promulgated a series of greenhouse gas-related
rules. First, EPA issued an Endangerment Finding,
in which it determined that greenhouse gases may
“reasonably be anticipated to endanger public health
or welfare.” See 42 U.S.C. § 7521(a)(1). Next, it is-
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sued the Tailpipe Rule, which set emission standards
for cars and light trucks. Finally, EPA determined
that the CAA requires major stationary sources of
greenhouse gases to obtain construction and operating permits. But because immediate regulation of all
such sources would result in overwhelming permitting burdens on permitting authorities and sources,
EPA issued the Timing and Tailoring Rules, in which
it determined that only the largest stationary sources
would initially be subject to permitting requirements.
Petitioners, various states and industry groups,
challenge all these rules, arguing that they are based
on improper constructions of the CAA and are otherwise arbitrary and capricious. But for the reasons set
forth below, we conclude: 1) the Endangerment Finding and Tailpipe Rule are neither arbitrary nor capricious; 2) EPA’s interpretation of the governing
CAA provisions is unambiguously correct; and 3) no
petitioner has standing to challenge the Timing and
Tailoring Rules. We thus dismiss for lack of jurisdiction all petitions for review of the Timing and Tailoring Rules, and deny the remainder of the petitions.
I.
We begin with a brief primer on greenhouse gases. As their name suggests, when released into the
atmosphere, these gases act “like the ceiling of a
greenhouse, trapping solar energy and retarding the
escape of reflected heat.” Massachusetts v. EPA, 549
U.S. at 505. A wide variety of modern human activities result in greenhouse gas emissions; cars, power
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plants, and industrial sites all release significant
amounts of these heat- trapping gases. In recent decades “[a] well-documented rise in global temperatures has coincided with a significant increase in the
concentration of [greenhouse gases] in the atmosphere.” Id. at 504-05. Many scientists believe that
mankind’s greenhouse gas emissions are driving this
climate change. These scientists predict that global
climate change will cause a host of deleterious consequences, including drought, increasingly severe
weather events, and rising sea levels.
The genesis of this litigation came in 2007, when
the Supreme Court held in Massachusetts v. EPA
that greenhouse gases “unambiguous[ly]” may be
regulated as an “air pollutant” under the Clean Air
Act (“CAA”). Id. at 529. Squarely rejecting the contention—then advanced by EPA—that “greenhouse
gases cannot be ‘air pollutants’ within the meaning of
the Act,” id. at 513, the Court held that the CAA’s
definition of “air pollutant” “embraces all airborne
compounds of whatever stripe.” Id. at 529 (emphasis
added). Moreover, because the CAA requires EPA to
establish motor-vehicle emission standards for “any
air pollutant . . . which may reasonably be anticipated to endanger public health or welfare,” 42 U.S.C.
§ 7521(a)(1) (emphasis added), the Court held that
EPA had a “statutory obligation” to regulate harmful
greenhouse gases. Id. at 534. “Under the clear terms
of the Clean Air Act,” the Court concluded, “EPA can
avoid taking further action only if it determines that
greenhouse gases do not contribute to climate change
or if it provides some reasonable explanation as to
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why it cannot or will not exercise its discretion to determine whether they do.” Id. at 533. The Court thus
directed EPA to determine “whether sufficient information exists to make an endangerment finding”
for greenhouse gases. Id. at 534.
Massachusetts v. EPA spurred a cascading series of
greenhouse gas-related rules and regulations. First,
in direct response to the Supreme Court’s directive,
EPA issued an Endangerment Finding for greenhouse gases. Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section 202(a)
of the Clean Air Act (“Endangerment Finding”), 74
Fed. Reg. 66,496 (Dec. 15, 2009). The Endangerment
Finding defined as a single “air pollutant” an “aggregate group of six long-lived and directly-emitted
greenhouse gases” that are “well mixed” together in
the atmosphere and cause global climate change:
carbon dioxide, methane, nitrous oxide, hydroflourocarbons, perflourocarbons, and sulfur hexafluoride.
Id. at 66,536-37. Following “common practice,” EPA
measured the impact of these gases on a “carbon dioxide equivalent basis,” (CO2e) which is based on the
gases’ “warming effect relative to carbon dioxide . . . over a specified timeframe.” Id. at 66,519.
(Using the carbon dioxide equivalent equation, for
example, a mixture of X amount of nitrous oxide and
Y amount of sulfur hexafluoride is expressed as Z
amount of CO2e). After compiling and considering a
considerable body of scientific evidence, EPA concluded that motor-vehicle emissions of these six wellmixed gases “contribute to the total greenhouse gas
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air pollution, and thus to the climate change problem, which is reasonably anticipated to endanger
public health and welfare.” Id. at 66,499.
Next, and pursuant to the CAA’s requirement that
EPA establish motor-vehicle emission standards for
“any air pollutant . . . which may reasonably be anticipated to endanger public health or welfare,” 42
U.S.C. § 7521(a)(1), the agency promulgated its Tailpipe Rule for greenhouse gases. Light-Duty Vehicle
Greenhouse Gas Emission Standards and Corporate
Average Fuel Economy Standards; Final Rule (“Tailpipe Rule”), 75 Fed. Reg. 25,324 (May 7, 2010). Effective January 2, 2011, the Tailpipe Rule set greenhouse gas emission standards for cars and light
trucks as part of a joint rulemaking with fuel economy standards issued by the National Highway Traffic Safety Administration (NHTSA). Id. at 25,326.
Under EPA’s longstanding interpretation of the
CAA, the Tailpipe Rule automatically triggered regulation of stationary greenhouse gas emitters under
two separate sections of the Act. The first, the Prevention of Significant Deterioration of Air Quality
(PSD) program, requires state-issued construction
permits for certain types of stationary sources—for
example, iron and steel mill plants—if they have the
potential to emit over 100 tons per year (tpy) of “any
air pollutant.” See 42 U.S.C. § 7475; 7479(1). All other stationary sources are subject to PSD permitting if
they have the potential to emit over 250 tpy of “any
air pollutant.” Id. § 7479(1). The second provision,
Title V, requires state-issued operating permits for
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stationary sources that have the potential to emit at
least 100 tpy of “any air pollutant.” Id. § 7602(j). EPA
has long interpreted the phrase “any air pollutant” in
both these provisions to mean any air pollutant that
is regulated under the CAA. See Requirements for
Preparation, Adoption, and Submittal of Implementation Plans; Approval and Promulgation of Implementation Plans (“1980 Implementation Plan Requirements”), 45 Fed. Reg. 52,676, 52,711 (Aug. 7,
1980) (PSD program); Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule
(“Tailoring Rule”), 75 Fed. Reg. 31,514, 31,553-54
(June 3, 2010) (discussing history of Title V regulation and applicability). And once the Tailpipe Rule
set motor-vehicle emission standards for greenhouse
gases, they became a regulated pollutant under the
Act, requiring PSD and Title V greenhouse permitting.
Acting pursuant to this longstanding interpretation of the PSD and Title V programs, EPA issued
two rules phasing in stationary source greenhouse
gas regulation. First, in the Timing Rule, EPA concluded that an air pollutant becomes “subject to regulation” under the Clean Air Act—and thus subject
to PSD and Title V permitting—only once a regulation requiring control of that pollutant takes effect.
Reconsideration of Interpretation of Regulations That
Determine Pollutants Covered by Clean Air Act Permitting Programs (“Timing Rule”), 75 Fed. Reg.
17,004 (Apr. 2, 2010). Therefore, EPA concluded, major stationary emitters of greenhouse gases would be
subject to PSD and Title V permitting regulations on
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January 2, 2011—the date on which the Tailpipe
Rule became effective, and thus, the date when
greenhouse gases first became regulated under the
CAA. Id. at 17,019.
Next, EPA promulgated the Tailoring Rule. In the
Tailoring Rule, EPA noted that greenhouse gases are
emitted in far greater volumes than other pollutants.
Indeed, millions of industrial, residential, and commercial sources exceed the 100/250 tpy statutory
emissions threshold for CO2e. Tailoring Rule, 75
Fed. Reg. at 31,534-36. Immediately adding these
sources to the PSD and Title V programs would, EPA
predicted, result in tremendous costs to industry and
state permitting authorities. See id. As a result, EPA
announced that it was “relieving overwhelming permitting burdens that would, in the absence of this
rule, fall on permitting authorities and sources.” Id.
at 31,516. Departing from the CAA’s 100/250 tpy
emissions threshold, the Tailoring Rule provided
that only the largest sources—those exceeding
75,000 or 100,000 tpy CO2e, depending on the program and project—would initially be subject to
greenhouse gas permitting. Id. at 31,523. (The Tailoring Rule further provided that regulated sources
must also emit greenhouse gases at levels that exceed the 100/250 tpy emissions threshold on a mass
basis. That is, they must emit over 100/250 tpy of actual pollutants, in addition to exceeding the
75,000/100,000 tpy carbon dioxide equivalent. Id. at
31,523.)
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A number of groups—including states and regulated industries—filed petitions for review of EPA’s
greenhouse gas regulations, contending that the
agency misconstrued the CAA and otherwise acted
arbitrarily and capriciously. This appeal consolidates
the petitions for review of the four aforementioned
rules: the Endangerment Finding, the Tailpipe Rule,
the Timing Rule, and the Tailoring Rule.
“The Clean Air Act empowers us to reverse the
Administrator’s action in rulemaking if it is ‘arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with the law.’” Med. Waste Inst. &
Energy Recovery Council v. EPA, 645 F.3d 420, 424
(D.C. Cir. 2011) (quoting 42 U.S.C. § 7607(d)(9)(A)).
Questions of statutory interpretation are governed
by the familiar Chevron two-step: “First . . . if the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.” Chevron, U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). But
“if the statute is silent or ambiguous with respect to
the specific issue, the question for the court is
whether the agency’s answer is based on a permissible construction of the statute.” Id. at 843.
This opinion proceeds in several steps. Part II explains why the Endangerment Finding was neither
arbitrary nor capricious, while Part III does the same
for the Tailpipe Rule. Turning to stationary source
regulation, Part IV examines whether any petitioners may timely challenge EPA’s longstanding inter-
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pretation of the PSD statute. Because we conclude
that they may, Part V addresses the merits of their
statutory arguments, and explains why EPA’s interpretation of the CAA was compelled by the statute.
Next, Part VI explains why petitioners lack standing
to challenge the Timing and Tailoring Rules themselves. Finally, Part VII disposes of several arguments that have nothing to do with the rules under
review, and thus are not properly before us.
II.
We turn first to State and Industry Petitioners’
challenges to the Endangerment Finding, the first of
the series of rules EPA issued after the Supreme
Court remanded Massachusetts v. EPA. In the decision ordering the remand, the Supreme Court held
that EPA had failed in its statutory obligations when
it “offered no reasoned explanation for its refusal to
decide whether greenhouse gases cause or contribute
to climate change.” Massachusetts v. EPA, 549 U.S.
at 534. On remand, EPA compiled a substantial scientific record, which is before us in the present review, and determined that “greenhouse gases in the
atmosphere may reasonably be anticipated both to
endanger public health and to endanger public welfare.” Endangerment Finding, 74 Fed. Reg. at
66,497. EPA went on to find that motor-vehicle emissions of greenhouse gases “contribute to the total
greenhouse gas air pollution, and thus to the climate
change problem, which is reasonably anticipated to
endanger public health and welfare.” Id. at 66,499.
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State and Industry Petitioners challenge several
aspects of EPA’s decision, including (1) EPA’s interpretation of CAA § 202(a)(1), which sets out the endangerment-finding standard; (2) the adequacy of
the scientific record supporting the Endangerment
Finding; (3) EPA’s decision not to “quantify” the risk
of endangerment to public health or welfare created
by climate change; (4) EPA’s choice to define the “air
pollutant” at issue as an aggregate of six greenhouse
gases; (5) EPA’s failure to consult its Science Advisory Board before issuing the Endangerment Finding;
and (6) EPA’s denial of all petitions for reconsideration of the Endangerment Finding. We ultimately
conclude that the Endangerment Finding is consistent with Massachusetts v. EPA and the text and
structure of the CAA, and is adequately supported by
the administrative record.
A.
Industry Petitioners contend that EPA improperly interpreted CAA § 202(a)(1) as restricting the Endangerment Finding to a science-based judgment devoid of considerations of policy concerns and regulatory consequences. They assert that CAA § 202(a)(1)
requires EPA to consider, e.g., the benefits of activities that require greenhouse gas emissions, the effectiveness of emissions regulation triggered by the Endangerment Finding, and the potential for societal
adaptation to or mitigation of climate change. They
maintain that eschewing those considerations also
made the Endangerment Finding arbitrary and capricious.
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These contentions are foreclosed by the language
of the statute and the Supreme Court’s decision in
Massachusetts v. EPA. Section 202(a) of the CAA
states in relevant part that EPA’s Administrator
shall by regulation prescribe (and from time to
time revise) in accordance with the provisions
of this section, standards applicable to the
emission of any air pollutant from any class or
classes of new motor vehicles or new motor
vehicle engines, which in his judgment cause,
or contribute to, air pollution which may reasonably be anticipated to endanger public
health or welfare.
42 U.S.C. § 7521(a)(1). This language requires that
the endangerment evaluation “relate to whether an
air pollutant ‘cause[s], or contribute[s] to, air pollution which may reasonably be anticipated to endanger public health or welfare.’” Massachusetts v. EPA,
549 U.S. at 532–33. At bottom, § 202(a)(1) requires
EPA to answer only two questions: whether particular “air pollution”—here, greenhouse gases—”may
reasonably be anticipated to endanger public health
or welfare,” and whether motor-vehicle emissions
“cause, or contribute to” that endangerment.
These questions require a “scientific judgment”
about the potential risks greenhouse gas emissions
pose to public health or welfare—not policy discussions. Massachusetts v. EPA, 549 U.S. at 534. In
Massachusetts v. EPA, the Supreme Court rebuffed
an attempt by EPA itself to inject considerations of
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policy into its decision. At the time, EPA had “offered
a laundry list of reasons not to regulate” greenhouse
gases, including
that a number of voluntary Executive Branch
programs already provide an effective response to the threat of global warming, that
regulating greenhouse gases might impair the
President’s ability to negotiate with “key developing nations” to reduce emissions, and
that curtailing motor-vehicle emissions would
reflect “an inefficient, piecemeal approach to
address the climate change issue.”
Id. at 533 (citations omitted). The Court noted that
“these policy judgments . . . have nothing to do with
whether greenhouse gas emissions contribute to climate change. Still less do they amount to a reasoned
justification for declining to form a scientific judgment.” Id. at 533–34. In the Court’s view, EPA’s policy- based explanations contained “no reasoned explanation for [EPA’s] refusal to decide” the key part
of the endangerment inquiry: “whether greenhouse
gases cause or contribute to climate change.” Id. at
534.
As in Massachusetts v. EPA, a “laundry list of
reasons not to regulate” simply has “nothing to do
with whether greenhouse gas emissions contribute to
climate change.” Id. at 533–34. The additional exercises State and Industry Petitioners would have EPA
undertake—e.g., performing a cost-benefit analysis
for greenhouse gases, gauging the effectiveness of
whatever emission standards EPA would enact to
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limit greenhouse gases, and predicting society’s
adaptive response to the dangers or harms caused by
climate change—do not inform the “scientific judgment” that § 202(a)(1) requires of EPA. Instead of
focusing on the question whether greenhouse gas
emissions may reasonably be anticipated to endanger
public health or welfare, the factors State and Industry Petitioners put forth only address what might
happen were EPA to answer that question in the affirmative. As EPA stated in the Endangerment Finding, such inquiries “muddle the rather straightforward scientific judgment about whether there may
be endangerment by throwing the potential impact of
responding to the danger into the initial question.”
74 Fed. Reg. at 66,515. To be sure, the subsection following § 202(a)(1), § 202(a)(2), requires that EPA address limited questions about the cost of compliance
with new emission standards and the availability of
technology for meeting those standards, see infra
Part III, but these judgments are not part of the
§ 202(a)(1) endangerment inquiry. The Supreme
Court made clear in Massachusetts v. EPA that it
was not addressing the question “whether policy concerns can inform EPA’s actions in the event that it
makes such a finding,” 549 U.S. at 534–35, but that
policy concerns were not part of the calculus for the
determination of the endangerment finding in the
first instance. The Supreme Court emphasized that
it was holding “that EPA must ground its reasons for
action or inaction in the statute.” Id. at 535. The
statute speaks in terms of endangerment, not in
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terms of policy, and EPA has complied with the statute.
State and Industry Petitioners insist that because
statutes should be interpreted to avoid absurd results, EPA should have considered at least the “absurd” consequences that would follow from an endangerment finding for greenhouse gases. Specifically: having made an endangerment finding, EPA will
proceed to promulgate emission standards under
§ 202(a)(1). Issuing those standards triggers regulation—under EPA’s PSD and Title V programs—of
stationary sources that emit greenhouse gases at
levels above longstanding statutory thresholds. Because greenhouse gases are emitted in much higher
volumes than other air pollutants, hundreds of thousands of small stationary sources would exceed those
thresholds. This would subject those sources to PSD
and Title V permitting requirements despite what
Petitioners claim was Congress’s clear intent that
the requirements apply only to large industrial
sources. Petitioners assert that even EPA believed
such overbroad regulation to be an absurd result,
which it attempted to rectify by adopting the Tailoring Rule to raise the statutory thresholds, see infra
Part VI.
However “absurd” Petitioners consider this consequence, though, it is still irrelevant to the endangerment inquiry. That EPA adjusted the statutory
thresholds to accommodate regulation of greenhouse
gases emitted by stationary sources may indicate
that the CAA is a regulatory scheme less-than- per-
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fectly tailored to dealing with greenhouse gases. But
the Supreme Court has already held that EPA indeed wields the authority to regulate greenhouse
gases under the CAA. See Massachusetts v. EPA.
The plain language of § 202(a)(1) of that Act does not
leave room for EPA to consider as part of the endangerment inquiry the stationary-source regulation
triggered by an endangerment finding, even if the
degree of regulation triggered might at a later stage
be characterized as “absurd.”
B.
State and Industry Petitioners next challenge the
adequacy of the scientific record underlying the Endangerment Finding, objecting to both the type of evidence upon which EPA relied and EPA’s decision to
make an Endangerment Finding in light of what Industry Petitioners view as significant scientific uncertainty. Neither objection has merit.
1.
As an initial matter, State and Industry Petitioners question EPA’s reliance on “major assessments”
addressing greenhouse gases and climate change issued by the Intergovernmental Panel on Climate
Change (IPCC), the U.S. Global Climate Research
Program (USGCRP), and the National Research
Council (NRC). Endangerment Finding, 74 Fed. Reg.
at 66,510–11. These peer- reviewed assessments synthesized thousands of individual studies on various
aspects of greenhouse gases and climate change and
drew “overarching conclusions” about the state of the
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science in this field. Id. at 66,511. The assessments
provide data and information on, inter alia, “the
amount of greenhouse gases being emitted by human
activities”; their continued accumulation in the atmosphere; the resulting observed changes to Earth’s
energy balance, temperature and climate at global
and regional levels, and other “climate-sensitive sectors and systems of the human and natural environment”; the extent to which these changes “can be attributed to human-induced buildup of atmospheric
greenhouse gases”; “future projected climate change”;
and “projected risks and impacts to human health,
society and the environment.”Id. at 66,510–11.
State and Industry Petitioners assert that EPA
improperly “delegated” its judgment to the IPCC,
USGCRP, and NRC by relying on these assessments
of climate-change science. See U.S. Telecom Ass’n v.
FCC, 359 F.3d 554, 566 (D.C. Cir. 2004). This argument is little more than a semantic trick. EPA did
not delegate, explicitly or otherwise, any decisionmaking to any of those entities. EPA simply did here
what it and other decision- makers often must do to
make a science-based judgment: it sought out and
reviewed existing scientific evidence to determine
whether a particular finding was warranted. It
makes no difference that much of the scientific evidence in large part consisted of “syntheses” of individual studies and research. Even individual studies
and research papers often synthesize past work in an
area and then build upon it. This is how science
works. EPA is not required to re-prove the existence
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of the atom every time it approaches a scientific
question.
Moreover, it appears from the record that EPA
used the assessment reports not as substitutes for its
own judgment but as evidence upon which it relied to
make that judgment. EPA evaluated the processes
used to develop the various assessment reports, reviewed their contents, and considered the depth of
the scientific consensus the reports represented.
Based on these evaluations, EPA determined the assessments represented the best source material to
use in deciding whether greenhouse gas emissions
may be reasonably anticipated to endanger public
health or welfare. Endangerment Finding, 74 Fed.
Reg. at 66,510–11. It then reviewed those reports
along with comments relevant to the scientific considerations involved to determine whether the evidence warranted an endangerment finding for
greenhouse gases as it was required to do under the
Supreme Court’s mandate in Massachusetts v. EPA.
2.
Industry Petitioners also assert that the scientific
evidence does not adequately support the Endangerment Finding. As we have stated before in reviewing the science-based decisions of agencies such as
EPA, “[a]lthough we perform a searching and careful
inquiry into the facts underlying the agency’s decisions, we will presume the validity of agency action
as long as a rational basis for it is presented.” Am.
Farm Bureau Fed’n v. EPA, 559 F.3d 512, 519 (D.C.
Cir. 2009) (internal quotation marks omitted). In so
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doing, “we give an extreme degree of deference to the
agency when it is evaluating scientific data within its
technical expertise.” Id. (internal quotation marks
omitted).
The body of scientific evidence marshaled by EPA
in support of the Endangerment Finding is substantial. EPA’s scientific evidence of record included support for the proposition that greenhouse gases trap
heat on earth that would otherwise dissipate into
space; that this “greenhouse effect” warms the climate; that human activity is contributing to increased atmospheric levels of greenhouse gases; and
that the climate system is warming.
Based on this scientific record, EPA made the
linchpin finding: in its judgment, the “root cause” of
the recently observed climate change is “very likely”
the observed increase in anthropogenic greenhouse
gas emissions. Endangerment Finding, 74 Fed. Reg.
at 66,518. EPA found support for this finding in
three lines of evidence. First, it drew upon our “basic
physical understanding” of the impacts of various
natural and manmade changes on the climate system. For instance, EPA relied on evidence that the
past half-century of warming has occurred at a time
when natural forces such as solar and volcanic activity likely would have produced cooling. Endangerment Finding, Response to Comments (RTC) Vol. 3,
at 20. Other evidence supports EPA’s conclusion that
the observed warming pattern—warming of the bottommost layer of the atmosphere and cooling imme-
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diately above it—is consistent with greenhouse-gas
causation. Id.
EPA further relied upon evidence of historical estimates of past climate change, supporting EPA’s
conclusion that global temperatures over the last
half-century are unusual. Endangerment Finding, 74
Fed. Reg. at 66,518. Scientific studies upon which
EPA relied place high confidence in the assertion
that global mean surface temperatures over the last
few decades are higher than at any time in the last
four centuries. Technical Support Document for the
Endangerment Finding (TSD), at 31. These studies
also show, albeit with significant uncertainty, that
temperatures at many individual locations were
higher over the last twenty-five years than during
any period of comparable length since 900 A.D. Id.
For its third line of evidence that anthropogenic
emissions of greenhouse gases spurred the perceived
warming trend, EPA turned to computer-based climate-model simulations. Scientists have used global
climate models built on basic principles of physics
and scientific knowledge about the climate to try to
simulate the recent climate change. These models
have only been able to replicate the observed warming by including anthropogenic emissions of greenhouse gases in the simulations. Endangerment Finding, 74 Fed. Reg. at 66,523.
To recap, EPA had before it substantial record evidence that anthropogenic emissions of greenhouse
gases “very likely” caused warming of the climate
over the last several decades. EPA further had evi-
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dence of current and future effects of this warming
on public health and welfare. Relying again upon
substantial scientific evidence, EPA determined that
anthropogenically induced climate change threatens
both public health and public welfare. It found that
extreme weather events, changes in air quality, increases in food- and water-borne pathogens, and increases in temperatures are likely to have adverse
health effects. Id. at 66,497–98. The record also supports EPA’s conclusion that climate change endangers human welfare by creating risk to food production and agriculture, forestry, energy, infrastructure,
ecosystems, and wildlife. Substantial evidence further supported EPA’s conclusion that the warming
resulting from the greenhouse gas emissions could be
expected to create risks to water resources and in
general to coastal areas as a result of expected increase in sea level. Id. at 66,498. Finally, EPA determined from substantial evidence that motorvehicle emissions of greenhouse gases contribute to
climate change and thus to the endangerment of
public health and welfare.
Industry Petitioners do not find fault with much
of the substantial record EPA amassed in support of
the Endangerment Finding. Rather, they contend
that the record evidences too much uncertainty to
support that judgment. But the existence of some
uncertainty does not, without more, warrant invalidation of an endangerment finding. If a statute is
“precautionary in nature” and “designed to protect
the public health,” and the relevant evidence is “difficult to come by, uncertain, or conflicting because it
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is on the frontiers of scientific knowledge,” EPA need
not provide “rigorous step-by-step proof of cause and
effect” to support an endangerment finding. Ethyl
Corp. v. EPA, 541 F.2d 1, 28 (D.C. Cir. 1976). As we
have stated before, “Awaiting certainty will often allow for only reactive, not preventive, regulation.” Id.
at 25.
Congress did not restrict EPA to remedial regulation when it enacted CAA § 202(a). That section
mandates that EPA promulgate new emission standards if it determines that the air pollution at issue
“may reasonably be anticipated to endanger public
health or welfare.” 42 U.S.C. § 7521(a)(1). This language requires a precautionary, forward-looking scientific judgment about the risks of a particular air
pollutant, consistent with the CAA’s “precautionary
and preventive orientation.” Lead Indus. Ass’n, Inc.
v. EPA, 647 F.2d 1130, 1155 (D.C. Cir. 1980). Requiring that EPA find “certain” endangerment of public
health or welfare before regulating greenhouse gases
would effectively prevent EPA from doing the job
Congress gave it in § 202(a)—utilizing emission
standards to prevent reasonably anticipated endangerment from maturing into concrete harm. Cf. id.
(“[R]equiring EPA to wait until it can conclusively
demonstrate that a particular effect is adverse to
health before it acts is inconsistent with both the
[CAA]’s precautionary and preventive orientation
and the nature of the Administrator’s statutory responsibilities. Congress provided that the Administrator is to use his judgment in setting air quality
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standards precisely to permit him to act in the face of
uncertainty.”).
In Massachusetts v. EPA the Supreme Court confirmed that EPA may make an endangerment finding despite lingering scientific uncertainty. Indeed,
the Court held that the existence of “some residual
uncertainty” did not excuse EPA’s decision to decline
to regulate greenhouse gases. Massachusetts v. EPA,
549 U.S. at 534. To avoid regulating emissions of
greenhouse gases, EPA would need to show “scientific uncertainty . . . so profound that it precludes
EPA from making a reasoned judgment as to whether greenhouse gases contribute to global warming.”
Id. Clearly, then, EPA may issue an endangerment
finding even while the scientific record still contains
at least “some residual uncertainty.” Industry Petitioners have shown no more than that.
In the end, Petitioners are asking us to re-weigh
the scientific evidence before EPA and reach our own
conclusion. This is not our role. As with other reviews of administrative proceedings, we do not determine the convincing force of evidence, nor the conclusion it should support, but only whether the conclusion reached by EPA is supported by substantial
evidence when considered on the record as a whole.
See, e.g., New York v. EPA, 413 F.3d 3, 30 (D.C. Cir.
2005). When EPA evaluates scientific evidence in its
bailiwick, we ask only that it take the scientific record into account “in a rational manner.” Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 1187 (D.C. Cir.
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1981). Industry Petitioners have not shown that EPA
failed to do so here.
C.
State Petitioners, here led by Texas, contend that
the Endangerment Finding is arbitrary and capricious because EPA did not “define,” “measure,” or
“quantify” either the atmospheric concentration at
which greenhouse gases endanger public health or
welfare, the rate or type of climate change that it anticipates will endanger public health or welfare, or
the risks or impacts of climate change. According to
Texas, without defining these thresholds and distinguishing “safe” climate change from climate change
that endangers, EPA’s Endangerment Finding is just
a “subjective conviction.”
It is true that EPA did not provide a quantitative
threshold at which greenhouse gases or climate
change will endanger or cause certain impacts to
public health or welfare. The text of CAA § 202(a)(1)
does not require that EPA set a precise numerical
value as part of an endangerment finding. Quite the
opposite; the § 202(a)(1) inquiry necessarily entails a
case-by- case, sliding-scale approach to endangerment because “[d]anger . . . is not set by a fixed probability of harm, but rather is composed of reciprocal
elements of risk and harm, or probability and severity.” Ethyl, 541 F.2d at 18. EPA need not establish a
minimum threshold of risk or harm before determining whether an air pollutant endangers. It may base
an endangerment finding on “a lesser risk of greater
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harm . . . or a greater risk of lesser harm” or any
combination in between. Id.
Ethyl is instructive. There, EPA made an endangerment finding for airborne lead. During its endangerment inquiry, EPA initially tried to do what Texas asks of it here: find a specific concentration of the
air pollutant below which it would be considered
“safe” and above which it would endanger public
health. Id. at 56. However, EPA abandoned that approach because it failed to account for “the wide variability of dietary lead intake” and lacked predictive
value. EPA substituted a “more qualitative” approach, which relied on “predictions based on uncertain data” along with clinical studies. Id. at 56–57.
This court upheld the endangerment finding that
used that qualitative approach despite the lack of a
specific endangerment “threshold.”
In its essence, Texas’s call for quantification of
the endangerment is no more than a specialized version of Industry Petitioners’ claim that the scientific
record contains too much uncertainty to find endangerment. EPA relied on a substantial record of empirical data and scientific evidence, making many
specific and often quantitative findings regarding the
impacts of greenhouse gases on climate change and
the effects of climate change on public health and
welfare. Its failure to distill this ocean of evidence
into a specific number at which greenhouse gases
cause “dangerous” climate change is a function of the
precautionary thrust of the CAA and the multivariate and sometimes uncertain nature of climate sci-
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ence, not a sign of arbitrary or capricious decisionmaking.
D.
EPA defined both the “air pollution” and the “air
pollutant” that are the subject of the Endangerment
Finding as an aggregate of six greenhouse gases,
which EPA called “well mixed greenhouse gases”:
carbon dioxide (CO2), methane (CH4), nitrous oxide
(N2 O), hydrofluorocarbons (HFCs), perfluorocarbons
(PFCs), and sulfur hexafluoride (SF6). Industry Petitioners argue that EPA’s decision to include PFCs
and SF6 in this group of greenhouse gases was arbitrary and capricious primarily because motor vehicles generally do not emit these two gases.
No petitioner for review of the Endangerment
Finding has established standing to make this argument. Industry Petitioners concede that EPA’s decision to regulate PFCs and SF6 along with the other
four greenhouse gases does not injure any motor- vehicle-related petitioner. Nor has any non-motorvehicle- related petitioner shown an injury-in-fact
resulting from EPA’s inclusion of these two gases in
the six-gas amalgam of “well- mixed greenhouse gases.” At oral argument, Industry Petitioners asserted
for the first time that certain utility companies—
members of associations that petitioned for review of
the Endangerment Finding—own utility transformers that emit SF6. However, they never demonstrated or even definitively asserted that any of these
companies would not be subject to regulation or per-
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mitting requirements but for EPA’s decision to include SF6 as part of the “well-mixed greenhouse gases” that are the subject of the Endangerment Finding. See Sierra Club v. EPA, 292 F.3d 895, 898–900
(D.C. Cir. 2002) (requiring that a petitioner seeking
review of agency action demonstrate standing by affidavit or other evidence if standing is not “selfevident” from the administrative record). Absent a
petitioner with standing to challenge EPA’s inclusion
of PFCs and SF6 in the “air pollution” at issue, this
court lacks jurisdiction to address the merits of Industry Petitioners’ contention.
E.
EPA did not submit the Endangerment Finding
for review by its Science Advisory Board (SAB). Industry Petitioners claim that EPA’s failure to do so
violates its mandate to “make available” to the SAB
“any proposed criteria document, standard, limitation, or regulation under the Clean Air Act” at the
time it provides the same “to any other Federal
agency for formal review and comment.” 42 U.S.C.
§ 4365(c)(1); see Am. Petroleum Inst., 665 F.2d at
1188.
To begin with, it is not clear that EPA provided
the Endangerment Finding “to any other Federal
agency for formal review and comment,” which triggers this duty to submit a regulation to the SAB.
EPA only submitted a draft of the Endangerment
Finding to the Office of Information and Regulatory
Affairs pursuant to Executive Order 12,866. EPA
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contends that this was merely an informal review
process, not “formal review and comment”—at least
when compared with a statutory review-andcomment requirement in which other agencies are
given the opportunity to provide written comments
about the impacts of a proposed regulation on the reviewing agency’s universe of responsibility. See, e.g.,
49 U.S.C. § 32902(j). Industry Petitioners failed to
respond to this contention.
In any event, even if EPA violated its mandate by
failing to submit the Endangerment Finding to the
SAB, Industry Petitioners have not shown that this
error was “of such central relevance to the rule that
there is a substantial likelihood that the rule would
have been significantly changed if such errors had
not been made.” 42 U.S.C. § 7607(d)(8); see Am. Petroleum Inst., 665 F.2d at 1188–89 (applying this
standard to EPA’s failure to submit an ozone standard to the SAB).
F.
Lastly, State Petitioners maintain that EPA erred
by denying all ten petitions for reconsideration of the
Endangerment Finding. Those petitions asserted
that internal e- mails and documents released from
the University of East Anglia’s Climate Research
Unit (CRU)—a contributor to one of the global temperature records and to the IPCC’s assessment report—undermined the scientific evidence supporting
the Endangerment Finding by calling into question
whether the IPCC scientists adhered to “best science
practices.” EPA’s Denial of the Petitions To Reconsid-
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er the Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of
the Clean Air Act (“Reconsideration Denial”), 75 Fed.
Reg. 49,556, 49,556–57 (Aug. 13, 2010). The petitions
pointed to factual mistakes in the IPCC’s assessment
report resulting from the use of non-peer-reviewed
studies and several scientific studies postdating the
Endangerment Finding as evidence that the Endangerment Finding was flawed. Id.
On August 13, 2010, EPA issued a denial of the
petitions for reconsideration accompanied by a 360page response to petitions (RTP). Id. at 49,556. It determined that the petitions did not provide substantial support for the argument that the Endangerment Finding should be revised. According to EPA,
the petitioners’ claims based on the CRU documents
were exaggerated, contradicted by other evidence,
and not a material or reliable basis for questioning
the credibility of the body of science at issue; two of
the factual inaccuracies alleged in the petitions were
in fact mistakes, but both were “tangential and minor” and did not change the key IPCC conclusions;
and the new scientific studies raised by some petitions were either already considered by EPA, misinterpreted or misrepresented by petitioners, or put
forth without acknowledging other new studies. Id.
at 49,557–58.
1.
EPA is required to convene a proceeding for reconsideration of a rule if a party raising an objection
to the rule
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can demonstrate to the Administrator that it
was impracticable to raise such objection within such time or if the grounds for such objection arose after the period for public comment
(but within the time specified for judicial review) and if such objection is of central relevance to the outcome of the rule.
42 U.S.C. § 7607(d)(7)(B). For the purpose of determining whether to commence reconsideration of a
rule, EPA considers an objection to be of “central relevance to the outcome” of that rule “if it provides
substantial support for the argument that the regulation should be revised.” Reconsideration Denial, 75
Fed. Reg. at 49,561.
State Petitioners have not provided substantial
support for their argument that the Endangerment
Finding should be revised. State Petitioners point
out that some studies the IPCC referenced in its assessment were not peer-reviewed, but they ignore
the fact that (1) the IPCC assessment relied on
around 18,000 studies that were peer-reviewed, and
(2) the IPCC’s report development procedures expressly permitted the inclusion in the assessment of
some non-peer-reviewed studies (“gray” literature).
Moreover, as EPA determined, the limited inaccurate information developed from the gray literature does not appear sufficient to undermine the
substantial overall evidentiary support for the Endangerment Finding. State Petitioners have not, as
they assert, uncovered a “pattern” of flawed science.
Only two of the errors they point out seem to be er-
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rors at all, and EPA relied on neither in making the
Endangerment Finding. First, as State Petitioners
assert, the IPCC misstated the percentage of the
Netherlands that is below sea level, a statistic that
was used for background information. However, the
IPCC corrected the error, and EPA concluded that
the error was “minor and had no impact,” and the
Endangerment Finding did not refer to the statistic
in any way. Id. at 49,576–77. Second, the IPCC
acknowledged misstating the rate at which Himalayan glaciers are receding. EPA also did not rely on
that projection in the Endangerment Finding. Id. at
49,577.
State Petitioners also contend that a new study
contradicts EPA’s reliance on a projection of more
violent storms in the future as a result of climate
change, but the study they cite only concerns past
trends, not projected future storms. The record
shows that EPA considered the new studies on storm
trends and concluded that the studies were consistent with the Endangerment Finding. In sum,
State Petitioners have failed to show that these isolated “errors” provide substantial support for their
argument to overturn the Endangerment Finding.
2.
State Petitioners’ further argument that EPA
erred in denying reconsideration fails as well. These
Petitioners claim EPA erred by failing to provide notice and comment before denying the petitions for reconsideration because EPA’s inclusion of a 360-page
RTP amounted to a revision of the Endangerment
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Finding, and revision of a rule requires notice and
comment. The RTP, however, appears to be exactly
what EPA called it—a response to the petitions for
reconsideration, not a revision of the Endangerment
Finding itself. EPA certainly may deny petitions for
reconsideration of a rule and provide an explanation
for that denial, including by providing support for
that decision, without triggering a new round of notice and comment for the rule.
III.
State and Industry Petitioners contend that in
promulgating the Tailpipe Rule, EPA relied on an
improper interpretation of CAA § 202(a)(1), and was
arbitrary and capricious in failing to justify and consider the cost impacts of its conclusion that the Rule
triggers stationary-source regulation under the PSD
and Title V provisions. They do not challenge the
substantive standards of the Rule and focus principally on EPA’s failure to consider the cost of stationary-source permitting requirements triggered by the
Rule. Positing an absurd-consequences scenario, Petitioners maintain that if EPA had considered these
costs it “would have been forced” to exclude carbon
dioxide from the scope of the emission standards, to
decline to issue greenhouse gas emission standards
at all, or “to interpret the statute so as not to automatically trigger stationary source regulation.” Industry Tailpipe Br. 17; see also Industry Tailpipe
Reply Br. 8–9. Both the plain text of Section 202(a)
and precedent refute Petitioners’ contentions.
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A.
Section 202(a)(1) provides:
The Administrator shall by regulation prescribe . . . standards applicable to the emission
of any air pollutant from any class or classes of
new motor vehicles or new motor vehicle engines, which in his judgment cause, or contribute to, air pollution which may reasonably
be anticipated to endanger public health or
welfare.
42 U.S.C. § 7521(a)(1). By employing the verb “shall,”
Congress vested a non-discretionary duty in EPA.
See Sierra Club v. Jackson, 648 F.3d 848, 856 (D.C.
Cir. 2011). The plain text of Section 202(a)(1) thus
refutes Industry Petitioners’ contention that EPA
had discretion to defer issuance of motor- vehicle
emission standards on the basis of stationary-source
costs. Neither the adjacent text nor the statutory
context otherwise condition this clear “language of
command,” id. (citation omitted). Having made the
Endangerment Finding pursuant to CAA § 202(a), 42
U.S.C. § 7521(a), EPA lacked discretion to defer
promulgation of the Tailpipe Rule on the basis of its
trigger of stationary-source permitting requirements
under the PSD program and Title V.
The Supreme Court’s decision in Massachusetts v.
EPA compels this interpretation of Section 202(a)(1).
“If EPA makes a finding of endangerment, the Clean
Air Act requires the [a]gency to regulate emissions of
the deleterious pollutant from new motor vehicles.”
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549 U.S. at 533. “Under the clear terms of the Clean
Air Act, EPA can avoid taking further action only if
it determines that greenhouse gases do not contribute to climate change or if it provides some reasonable explanation as to why it cannot or will not exercise its discretion to determine whether they do.” Id.
(emphasis added). In the Endangerment Finding,
EPA determined that motor-vehicle emissions contribute to greenhouse gas emissions that, in turn,
endanger the public health and welfare; the agency
therefore was in no position to “avoid taking further
action,” id., by deferring promulgation of the Tailpipe
Rule. Given the non-discretionary duty in Section
202(a)(1) and the limited flexibility available under
Section 202(a)(2), which this court has held relates
only to the motor-vehicle industry, see infra Part
III.C, EPA had no statutory basis on which it could
“ground [any] reasons for” further inaction, Massachusetts v. EPA, 549 U.S. at 535.
The plain text of Section 202(a)(1) also negates
Industry Petitioners’ contention that EPA had discretion to defer the Tailpipe Rule on the basis of
NHTSA’s authority to regulate fuel economy. The
Supreme Court dismissed a near-identical argument
in Massachusetts v. EPA, rejecting the suggestion
that EPA could decline to regulate carbon-dioxide
emissions because the Department of Transportation
(DOT) had independent authority to set fuelefficiency standards. Id. at 531–32. “[T]hat DOT sets
mileage standards in no way licenses EPA to shirk
its environmental responsibilities,” because EPA’s
duty to promulgate emission standards derives from
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“a statutory obligation wholly independent of DOT’s
mandate to promote energy efficiency.” Id. at 532.
Just as EPA lacks authority to refuse to regulate on
the grounds of NHTSA’s regulatory authority, EPA
cannot defer regulation on that basis. A comparison
of the relevant statutes bolsters this conclusion.
Compare 49 U.S.C. § 32902(f) (“When deciding maximum feasible average fuel economy . . . , the Secretary of Transportation shall consider . . . the effect of
other motor vehicle standards of the Government on
fuel economy . . . ”), with 42 U.S.C. § 7521(a) (including no such direction). Nor, applying the same reasoning, was EPA required to treat NHTSA’s proposed regulations as establishing the baseline for the
Tailpipe Rule. Furthermore, the Tailpipe Rule provides benefits above and beyond those resulting from
NHTSA’s fuel- economy standards. See, e.g., Tailpipe
Rule, 75 Fed. Reg. at 25,490 (Table III.F.1-2), 25,636
(Table IV.G.1-4). Petitioners’ related contentions regarding the PSD permitting triggers are addressed
in Part V.
B.
Turning to the APA, Industry Petitioners contend, relying on Small Refiner Lead Phase-Down
Task Force v. EPA, 705 F.2d 506, 525 (D.C. Cir.
1983), and Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir.
1976), that EPA failed both to justify the Tailpipe
Rule in terms of the risk identified in the Endangerment Finding and to show that the proposed standards “would meaningfully mitigate the alleged endangerment,” Industry Tailpipe Br. 35. Instead, they
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maintain that EPA “separated these two integral
steps,” id. at 11, and “concluded that it had no obligation to show . . . ‘the resulting emissions control
strategy or strategies will have some significant degree of harm reduction or effectiveness in addressing
the endangerment,’” id. at 11–12 (quoting Endangerment Finding, 74 Fed. Reg. at 66,508). These contentions fail.
Petitioners’ reliance on Small Refiner, 705 F.2d at
525, is misplaced; the court there laid out guidelines
for assessing EPA’s discretion to set numerical
standards and Petitioners do not challenge the substance of the emission standards. In Ethyl, 541 F.2d
at 7, the court assessed the scope of EPA’s authority,
under CAA § 211(c)(1), 42 U.S.C. § 1857f-6c(c)(1)
(1970) (currently codified as amended at 42 U.S.C.
§ 7545(c)(1)), to regulate lead particulate in motorvehicle emissions. The court rejected the argument
that the regulations had to “be premised upon factual proof of actual harm,” Ethyl, 541 F.2d at 12, and
instead deferred to EPA’s reasonable interpretation
that regulations could be based on a “significant risk
of harm,” id. at 13. Nothing in Ethyl implied that
EPA’s authority to regulate was conditioned on evidence of a particular level of mitigation; only a showing of significant contribution was required. EPA
made such a determination in the Endangerment
Finding, concluding that vehicle emissions are a significant contributor to domestic greenhouse gas
emissions. See, e.g., Endangerment Finding, 74 Fed.
Reg. at 66,499. Further, in the preamble to the Tailpipe Rule itself, EPA found that the emission stand-

58a
ards would result in meaningful mitigation of greenhouse gas emissions. For example, EPA estimated
that the Rule would result in a reduction of about
960 million metric tons of CO2e emissions over the
lifetime of the model year 2012–2016 vehicles affected by the new standards. See Tailpipe Rule, 75 Fed.
Reg. at 25,488–90. Other precedent is likewise unhelpful to Petitioners: in Chemical Manufacturers
Association v. EPA, 217 F.3d 861, 866 (D.C. Cir.
2000), “nothing in the record” indicated that the
challenged regulatory program would “directly or indirectly, further the Clean Air Act’s environmental
goals,” whereas here the record is fulsome, see supra
Part II.
C.
Petitioners also invoke Section 202(a)(2) as support for their contention that EPA must consider stationary-source costs in the Tailpipe Rule. Section
202(a)(2) provides:
Any regulation prescribed under paragraph (1)
of this subsection . . . shall take effect after
such period as the Administrator finds necessary to permit the development and application of the requisite technology, giving appropriate consideration to the cost of compliance
within such period.
42 U.S.C. § 7521(a)(2). State Petitioners maintain
the reference to compliance costs encompasses those
experienced by stationary sources under the PSD
program, while Industry Petitioners maintain sta-
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tionary-source costs are a relevant factor in EPA’s
Section 202(a)(1) rulemaking. This court, however,
has held that the Section 202(a)(2) reference to compliance costs encompasses only the cost to the motorvehicle industry to come into compliance with the
new emission standards, and does not mandate consideration of costs to other entities not directly subject to the proposed standards. See Motor & Equip.
Mfrs. Ass’n, Inc. v. EPA, 627 F.2d 1095, 1118 (D.C.
Cir. 1979).
D.
Petitioners’ remaining challenges to the Tailpipe
Rule fail as well. In Part II, the court rejects the contention that the Tailpipe Rule fails due to flaws in
the underlying Endangerment Finding. The record
also refutes Industry Petitioners’ suggestion that
EPA “employed a shell game to avoid,” Industry
Tailpipe Reply Br. 9 (capitalization removed), responding to comments regarding stationary-source
costs. Industry Tailpipe Br. 19–20; see also Industry
Tailpipe Reply Br. 14–15. EPA adequately responded
to “significant comments,” 42 U.S.C. § 7607(d)(6)(B).
See, e.g., Tailpipe Rule, 75 Fed. Reg. at 25,401–02;
Tailpipe Rule, Response to Comments at 7-65 to 769. And, assuming other statutory mandates provide
a basis for judicial review, see Industry Tailpipe Br.
21–22 (listing mandates); see, e.g., Small Refiner, 705
F.2d at 537–39, the record shows EPA’s compliance,
see Tailpipe Rule, 75 Fed. Reg. at 25,539–42, and
that EPA was not arbitrary and capricious by not
considering stationary-source costs in its analyses.
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See, e.g., Michigan v. EPA, 213 F.3d 663, 689 (D.C.
Cir. 2000); Mid-Tex Elec. Coop., Inc. v. FERC, 773
F.2d 327, 341–42 (D.C. Cir. 1985). EPA’s economic
impact assessment conducted pursuant to CAA
§ 317, 42 U.S.C. § 7617, does not provide grounds for
granting the petitions because Petitioners’ contentions that EPA, “[i]n defiance of these requirements,
. . . refused to estimate or even consider the costs of
the [Tailpipe Rule] for stationary sources,” Industry
Tailpipe Br. 22, are no more than another attempt to
avoid the plain text of Section 202(a). See also 42
U.S.C. § 7617(e).
IV.
We turn next to the stationary source regulations.
As noted supra in Part I, EPA’s interpretation of the
CAA requires PSD and Title V permits for stationary
sources whose potential emissions exceed statutory
thresholds for any regulated pollutant—including
greenhouse gases. Industry Petitioners now challenge EPA’s longstanding interpretation of the scope
of the permitting requirements for construction and
modification of major emitting facilities under CAA
Sections 165(a) and 169(1), 42 U.S.C. §§ 7475(a) &
7479(1) (“the PSD permitting triggers”). EPA maintains that this challenge is untimely because its interpretation of the PSD permitting triggers was set
forth in its 1978, 1980, and 2002 Rules.
In 1978, EPA defined “major stationary source” as
a source that emits major amounts of “any air pollutant regulated under the [CAA].” Part 51–
Requirements for Preparation, Adoption, and Sub-
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mittal of Implementation Plans; Prevention of Significant Air Quality Deterioration (“1978 Implementation Plan Requirements”), 43 Fed. Reg. 26,380,
26,382 (June 19, 1978). Industry petitioners’ challenge to the 1978 Rule in Alabama Power Co. v.
Costle, 636 F.2d 323 (D.C. Cir. 1980) reflected their
understanding that EPA would apply the PSD permitting program to both pollutants regulated pursuant to National Ambient Air Quality Standards
(NAAQS) and other regulated pollutants. See Br. for
Industry Pet’rs on Regulation of Pollutants other
than Sulfur Dioxide and Particulates, No. 78-1006
(and consolidated cases) (Dec. 19, 1978) at 10, 12. In
the 1980 Rule, EPA highlighted that to be subject to
PSD review, a “source need only emit any pollutant
in major amounts (i.e., the amounts specified in
[CAA § 169(1)]) and be located in an area designated
attainment or unclassifiable for that or any other
pollutant.” 1980 Implementation Plan Requirements,
45 Fed. Reg. at 52,711 (emphasis in original). EPA
explained that “any pollutant” meant “both criteria
pollutants, for which national ambient air quality
standards have been promulgated, and non- criteria
pollutants subject to regulation under the Act.” Id.
The same explanation of EPA’s interpretation appeared in the 2002 Rule. Prevention of Significant
Deterioration and Nonattainment New Source Review, 67 Fed. Reg. 80,186, 80,239-40, 80,264 (Dec. 31,
2002).
CAA Section 307(b)(1) provides that a petition for
review of any promulgated nationally applicable regulations:
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“shall be filed within sixty days from the date
notice of such promulgation . . . appears in the
Federal Register, except that if such petition is
based solely on grounds arising after such sixtieth day, then any petition for review . . . shall be filed within sixty days after
such grounds arise.”
42 U.S.C. § 7607(b)(1). The exception encompasses
the occurrence of an event that ripens a claim. See
Chamber of Commerce v. EPA, 642 F.3d 192, 208
n.14 (D.C. Cir. 2011); Am. Rd. & Transp. Builders
Ass’n v. EPA, 588 F.3d 1109, 1113 (D.C. Cir. 2009).
EPA acknowledges this precedent, but maintains
that the “new grounds” exception is narrow and inapplicable because Industry Petitioners’ challenge to
EPA’s interpretation of the PSD permitting triggers
is based on legal arguments that were available during the normal judicial review periods for the 1978,
1980, and 2002 Rules, and the “new ground” on
which they now rely is a factual development, namely the regulation of greenhouse gases by the Tailpipe
Rule. This is correct so far as it goes, but fails to
demonstrate that Industry Petitioners’ challenge is
untimely.
Industry Petitioners point out that two petitioners—the National Association of Home Builders (
NAHB ) and National Oilseed Processors Association
( NOPA ) – have newly ripened claims as a result of
the Tailpipe Rule, which had the effect of expanding
the PSD program to never-regulated sources:
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• NAHB’s members construct single family
homes, apartment buildings, and commercial
buildings. According to the Vice President of Legal Affairs, prior to the Tailpipe Rule, no member
of NAHB was a major source of any regulated pollutant, and thus no member was ever required to
obtain a PSD permit. Decl. of Thomas J. Ward,
Vice President of Legal Affairs for NAHB, ¶ 6
(May 10, 2011). Since the Tailpipe Rule rendered
greenhouse gases a regulated pollutant, it is now
certain that NAHB members that engage in construction projects that emit greenhouse gases in
major amounts will have to obtain PSD permits
sometime in the future. Id. at ¶¶ 7, 8. Indeed,
EPA estimated that 6,397 multifamily buildings
and 515 single family homes would trigger PSD
review annually absent the Tailoring Rule. See
Prevention of Significant Deterioration and Title
V Greenhouse Gas Tailoring Rule; Proposed Rule
(“Proposed Tailoring Rule”), 74 Fed. Reg. 55,292,
55,338 (Oct. 27, 2009).
• NOPA’s members are large companies that
monthly produce millions of tons of vegetable
meals and over a billion pounds of oils from
oilseeds, such as soybeans. See, e.g., NOPA, January 2012 Statistical Report (Feb. 14, 2012)
available at www.nopa.org; NOPA, February
2012 Statistical Report (Mar. 14, 2012), available
at www.nopa.org. According to the Executive Vice
President of Regulatory Affairs, NOPA members
operate facilities that are major sources of criteria
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pollutants and, for this reason, are subject to PSD
review. Decl. of David C. Ailor, Executive Vice
President of Regulatory Affairs of NOPA, ¶ 8
(May 10, 2011). Prior to promulgation of the Tailpipe Rule, no member’s facility had triggered PSD
review by virtue of emissions of a non-criteria pollutant. Id. Now that greenhouse gases are a regulated non-criteria pollutant, many NOPA members will have to obtain PSD permits as result of
their facilities’ emissions of a non-criteria pollutant. Id. at ¶¶ 9,10. For some NOPA members
this time is not far off because renovations to
their facilities will result in greenhouse gas emissions above the significance thresholds set by the
Tailoring Rule, 75 Fed. Reg. at 31,567. Id. at ¶ 9.
Industry Petitioners thus maintain that because
NAHB and NOPA filed their petitions on July 6,
2010, within 60 days of the promulgation of the Tailpipe Rule in the Federal Register on May 7, 2010,
their challenges are timely.
“Ripeness, while often spoken of as a justiciability
doctrine distinct from standing, in fact shares the
constitutional requirement of standing that an injury
in fact be certainly impending.” Nat’l Treasury Emp.
Union v. United States, 101 F.3d 1423, 1427 (D.C.
Cir. 1996). During an initial review period, although
purely legal claims may be justiciable and, thus,
prudentially ripe, a party without an immediate or
threatened injury lacks a constitutionally ripe claim.
See Baltimore Gas & Elec. Co. v. ICC, 672 F.2d 146,
149 (D.C. Cir. 1982). EPA’s position would conflate

65a
the constitutional and prudential considerations.
Constitutional ripeness exists where a challenge “involve[s], at least in part, the existence of a live ‘Case
or Controversy.’” Duke Power Co. v. Carolina Envtl.
Study Group, 438 U.S. 59, 81 (1978). Prudential considerations embodied in the ripeness doctrine relate
to “the fitness of the issues for judicial decision and
the hardship to the parties of withholding court consideration.” Abbott Labs. v. Gardner, 387 U.S. 136,
149 (1967); see Duke Power, 438 U.S. at 81. Standing
to challenge agency action exists where a petitioner
can demonstrate an “injury in fact” that is fairly
traceable to the challenged action and is likely to be
redressed by a favorable judicial decision. Reytblatt
v. NRC, 105 F.3d 715, 721 (D.C. Cir. 1997) (citing
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61
(1992)).
Had NAHB and NOPA challenged EPA’s interpretation of the PSD permitting triggers in 1978,
1980, or 2002, as EPA suggests, the court would have
lacked jurisdiction under Article III of the Constitution because their alleged injuries were only speculative. See, e.g., Occidental Permian Ltd. v. FERC, 673
F.3d 1024, 1026 (D.C. Cir. 2012); Baltimore Gas &
Elec. Co., 672 F.2d at 149. At that time, NAHB and
NOPA could have shown only the possibility that
their members would be injured if EPA were someday to determine that greenhouse gases were a pollutant that endangers human health and welfare
and to adopt a rule regulating the greenhouse gas
emissions of stationary sources. EPA does not challenge the assertions in the NAHB and NOPA decla-
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rations, which establish no such rule was promulgated prior to the Tailpipe Rule.
The NAHB and NOPA challenges ceased to be
speculative when EPA promulgated the Tailpipe
Rule regulating greenhouse gases and their challenges ripened because of the “substantial probability” of injury to them. See Baltimore Gas & Elec. Co.,
672 F.2d at 149. Although, as EPA notes, other Industry Petitioners’ challenges to EPA’s interpretation of the PSD permitting triggers ripened decades
earlier, this court has assured petitioners with unripe claims that “they will not be foreclosed from judicial review when the appropriate time comes,”
Grand Canyon Air Tour Coalition v. FAA, 154 F.3d
455, 473 (D.C. Cir. 1998), and that they “need not
fear preclusion by reason of the 60-day stipulation
[barring judicial review],” Baltimore Gas & Elec. Co.,
672 F.2d at 149–50. EPA expresses concern that allowing NAHB and NOPA to litigate their newly ripened claims will have far-reaching implications for
finality of agency actions, but “the ripeness doctrine
reflects a judgment that the disadvantages of a
premature review that may prove too abstract or unnecessary ordinarily outweigh the additional costs of
– even repetitive – . . . litigation.” Ohio Forestry
Ass’n, Inc. v. Sierra Club, 523 U.S. 726, 735 (1998).
Some limitations inhere in doctrines such as stare
decisis or the law-of-the-circuit doctrine, see
LaShawn A. v. Barry, 87 F.3d 1389, 1395 (D.C. Cir.
1996) (en banc).
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Because petitioners NAHB and NOPA’s challenges to EPA’s PSD permitting triggers are newly ripened upon promulgation of the Tailpipe Rule and
they filed petitions for review within sixty days
thereof, their challenge to EPA’s interpretation of the
PSD permitting triggers is timely.
V.
Having established that Industry Petitioners’
challenges to the PSD permitting triggers are both
timely and ripe, we turn to the merits of their claims.
A.
CAA Title I, Part C—entitled “Prevention of Significant Deterioration of Air Quality” (PSD)—largely
focuses on the maintenance of national ambient air
quality standards (NAAQS). Under the PSD program, EPA designates specific pollutants as “NAAQS
pollutants” and sets national ambient air quality
standards for those pollutants—requiring, for example, that the concentration of a given NAAQS pollutant may not exceed more than a certain number of
parts per billion in the ambient air. See generally 42
U.S.C. § 7407. Thus far, EPA has designated six
NAAQS pollutants: carbon monoxide, lead, nitrogen
dioxide, ozone, particle pollution, and sulfur dioxide.
None of these NAAQS pollutants is one of the six
well-mixed greenhouse gases defined as an “air pollutant” in the Endangerment Finding. See Environmental Protection Agency, National Ambient Air
Quality Standards, available at http://www.epa.gov/
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air/criteria.html (last visited May 3, 2012); Endangerment Finding, 74 Fed. Reg. 66,536-37.
Acting upon information submitted by states,
EPA then determines whether each region of the
country is in “attainment” or “nonattainment” with
the promulgated air quality standard for each
NAAQS pollutant, or, alternatively, whether a region
is “unclassifiable” for that pollutant. 42 U.S.C.
§ 7407(d)(1)(A). An area in attainment for a NAAQS
pollutant is “any area . . . that meets the . . . ambient
air quality standard for the pollutant.” Id.
§ 7407(d)(1)(A)(ii). By contrast, an area in nonattainment for a NAAQS pollutant is “any area that
does not meet (or that contributes to ambient air
quality in a nearby area that does not meet) the national . . . ambient air quality standard for the pollutant.” Id. § 7407(d)(1)(A)(i). Finally, an unclassifiable
area is any area that “cannot be classified on the basis of available information as meeting or not meeting the . . . ambient air quality standard for the pollutant.” Id. § 7407(d)(1)(A)(iii).
The PSD program applies to those areas of the
United States designated as in “attainment” or “unclassifiable” for any NAAQS pollutant, see id. § 7471,
and requires permits for major emitting facilities
embarking on construction or modification projects
in those regions. Id. § 7475(a). A separate part of Title I of the CAA, Part D, governs the construction
and modification of sources in nonattainment regions. See id. §§ 7501, 7502. It bears emphasis that
attainment classifications are pollutant- specific: de-
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pending on the levels of each NAAQS pollutant in an
area, a region can be designated as in attainment for
NAAQS pollutant A, but in nonattainment for
NAAQS pollutant B. If a major emitting facility in
such a region wishes to undertake a construction or
modification project, both Part C and Part D’s substantive requirements apply—that is, the source
must obtain a general PSD permit and must also
abide by Part D’s more stringent, pollutant-specific
requirements for any NAAQS pollutants for which
the area is in nonattainment. See 1980 Implementation Plan Requirements, 45 Fed. Reg. at 52,711-12
(“where a source emits in major amounts a pollutant
for which the area in which the source would locate
is designated nonattainment, Part D NSR rather
than Part C PSD review should apply to those pollutants.”) (emphasis added).
The key substantive provision in the PSD program is CAA Section 165(a), which establishes permitting requirements for “major emitting facilities”
located in attainment or unclassifiable regions. In
relevant part, section 165(a) provides that “[n]o major emitting facility . . . may be constructed in any
area to which this part applies unless” the facility
obtains a PSD permit. 42 U.S.C. § 7475(a). To obtain
a PSD permit, a covered source must, among other
things, install the “best available control technology
[BACT] for each pollutant subject to regulation under [the CAA]”—regardless of whether that pollutant
is a NAAQS pollutant. Id. § 7475(a)(4). Since the
Tailpipe Rule became effective, EPA has regulated
automotive greenhouse gas emissions under Title II
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of the Act. Thus, greenhouse gases are now a “pollutant subject to regulation under” the Act, and, as required by the statute itself, any “major emitting facility” covered by the PSD program must install
BACT for greenhouse gases. See id.
The dispute in this case centers largely on the
scope of the PSD program—specifically, which stationary sources count as “major emitting facilities”
subject to regulation. CAA Section 169(1) defines
“major emitting facility,” for the purposes of the PSD
program, as a stationary source “which emit[s], or
[has] the potential to emit” either 100 tons per year
(tpy) or 250 tpy of “any air pollutant.” 42 U.S.C.
§ 7479(1) (emphasis added). As discussed supra in
Part I, whether the 100 or 250 tpy threshold applies
depends on the type of source. Certain listed categories of sources—for example, iron and steel mill
plants—qualify as “major emitting facilities” if they
have the potential to emit over 100 tons per year of
“any air pollutant.” Id. All other stationary sources
are “major emitting facilities” if they have the potential to emit over 250 tons per year of “any air pollutant.” Id.
As mentioned above, since 1978 EPA has interpreted the phrase “any air pollutant” in the definition of “major emitting facility” as “any air pollutant
regulated under the CAA.” See 1978 Implementation
Plan Requirements, 43 Fed. Reg. at 26,388, 26,403;
supra Part IV. Thus, because the PSD program covers “major emitting facilities” in “any area to which
this part applies,” 42 U.S.C. § 7475, EPA requires
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PSD permits for stationary sources that 1) are located in an area designated as attainment or unclassifiable for any NAAQS pollutant, and 2) emit 100/250
tpy of any regulated air pollutant, regardless of
whether that pollutant is itself a NAAQS pollutant.
See 1980 Implementation Plan Requirements, 45
Fed. Reg. at 52,710-11. Consequently, once the Tailpipe Rule took effect and made greenhouse gases a
regulated pollutant under Title II of the Act, the PSD
program automatically applied to facilities emitting
over 100/250 tpy of greenhouse gases. But because
immediate regulation of greenhouse gas-emitting
sources exceeding the 100/250 tpy benchmark would
result in “overwhelming permitting burdens that
would . . . fall on permitting authorities and sources,”
Tailoring Rule, 75 Fed. Reg. at 31,516, EPA’s Tailoring Rule provided that, for now, sources are subject
to PSD permitting requirements only if they have
the potential to emit over 100,000 tpy of greenhouse
gases (for a construction project) or 75,000 tpy (for a
modification project). Id. at 31,523; see also infra,
Part VI.
According to EPA, its longstanding interpretation
of the phrase “any air pollutant”—”any air pollutant
regulated under the CAA”—is compelled by the statute. See id. at 31,517. Disputing this point, Industry
Petitioners argue that the phrase is capable of a far
more circumscribed meaning and that EPA could
have—and should have—avoided extending the PSD
permitting program to major greenhouse gas emitters. For the reasons discussed below, we agree with
EPA that its longstanding interpretation of the PSD
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permitting trigger is statutorily compelled. Thus, as
EPA argues, it “must give effect to the unambiguously expressed intent of Congress,” Chevron, 467 U.S.
at 843, which here requires PSD coverage for major
emitters of any regulated air pollutant.
We begin our analysis, as we must, with the statute’s plain language. See Chevron, 467 U.S. at 842
(“First, always, is the question whether Congress has
directly spoken to the precise question at issue.”).
CAA Section 169(1) requires PSD permits for stationary sources emitting major amounts of “any air
pollutant.” 42 U.S.C. § 7479(1) (emphasis added). On
its face, “the word ‘any’ has an expansive meaning,
that is, ‘one or some indiscriminately of whatever
kind,’ “ United States v. Gonzales, 520 U.S. 1, 5
(1997) (quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 97 (1976)). Greenhouse
gases are indisputably an “air pollutant.” See Massachusetts v. EPA, 549 U.S. at 528–29. Congress’s use
of the broad, indiscriminate modifier “any” thus
strongly suggests that the phrase “any air pollutant”
encompasses greenhouse gases.
This plain-language reading of the statute is buttressed by the Supreme Court’s decision in Massachusetts v. EPA. There the Court determined that
CAA’s overarching definition of “air pollutant” in
Section 302(g)—which applies to all provisions of the
Act, including the PSD program—unambiguously includes greenhouse gases. Noting that “[t]he Clean
Air Act’s sweeping definition of ‘air pollutant’ includes ‘any air pollution agent or combination of such
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agents . . . which is emitted into or otherwise enters
the ambient air,” the Court held that “the definition
embraces all airborne compounds of whatever stripe,
and underscores that intent through repeated use of
the word ‘any.’” Id. at 529 (quoting 42 U.S.C.
§ 7602(g)) (second and third emphases added). Crucially for purposes of the issue before us, the Court
concluded that “[t]he statute is unambiguous.” Id.
Thus, we are faced with a statutory term—”air
pollutant”—that the Supreme Court has determined
unambiguously encompasses greenhouse gases. This
phrase is preceded by the expansive term “any,” a
word the Court held “underscores” Congress’s intent
to include “all” air pollutants “of whatever stripe.”
See id. Absent some compelling reason to think otherwise, “ ‘any’ . . . means any,” Ford v. Mabus, 629
F.3d 198, 206 (D.C. Cir. 2010), and Petitioners have
given us no reason to construe that word narrowly
here. To the contrary: given both the statute’s plain
language and the Supreme Court’s decision in Massachusetts v. EPA, we have little trouble concluding
that the phrase “any air pollutant” includes all regulated air pollutants, including greenhouse gases.
In reaching this conclusion, we recognize that
EPA’s definition of “any air pollutant” slightly narrows the literal statutory definition, which nowhere
requires that “any air pollutant” be a regulated pollutant. See 42 U.S.C. § 7479(1). But this does not
make the statutory language ambiguous. Indeed,
“any regulated air pollutant” is the only logical reading of the statute. The CAA’s universal definition of
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“air pollutant”—the one at issue in Massachusetts v.
EPA—provides that the term includes “any physical,
chemical, biological [or] radioactive . . . substance or
matter which is emitted into or otherwise enters the
ambient air.” Id. § 7602(g). Of course, nothing in the
CAA requires regulation of a substance simply because it qualifies as an “air pollutant” under this
broad definition. As discussed supra in Parts II and
III, for example, the Act requires EPA to prescribe
motor vehicle “standards applicable to the emission
of any air pollutant” only if that pollutant “cause[s],
or contribute[s] to, air pollution which may reasonably be anticipated to endanger public health or welfare.” Id. § 7521(a)(1). But if “any air pollutant” in
the definition of “major emitting facility” was read to
encompass both regulated and nonregulated air pollutants, sources could qualify as major emitting facilities—and thus be subjected to PSD permitting requirements—if they emitted 100/250 tpy of a “physical, chemical, [or] biological” substance EPA had determined was harmless. It is absurd to think that
Congress intended to subject stationary sources to
the PSD permitting requirements due to emissions of
substances that do not “endanger public health or
welfare.” Id. § 7521(a)(1). Thus, “any regulated air
pollutant” is, in this context, the only plausible reading of “any air pollutant.”
We find further support for this definition
throughout the CAA. First, as previously mentioned,
the PSD program provides that all major emitting
facilities must install BACT for “each pollutant subject to regulation under [the CAA].” Id. § 7475(a)(4).
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“Each pollutant subject to regulation under” the Act
is, of course, synonymous with “any air pollutant
regulated under the Act.” Thus, EPA’s interpretation
of “any air pollutant” in the definition of “major emitting facilities” harmonizes the PSD program’s scope
(i.e., which pollutants trigger PSD coverage) with its
substantive requirements (i.e., which pollutants
must be controlled to obtain a permit). In other
words, because a covered source must control greenhouse gas emissions, it makes sense that major
emissions of greenhouse gases would subject that
source to the PSD program.
Second, a PSD permittee is required to establish
that it
will not cause, or contribute to, air pollution in
excess of any (A) maximum allowable increase
or maximum allowable concentration for any
pollutant in any area to which this part applies more than one time per year, (B) national
ambient air quality standard in any air quality control region, or (C) any other applicable
emission standard or standard of performance
under [the CAA].
Id. § 7475(a)(3). Subsections (A) and (B) prohibit a
permitted source from contributing to a concentration of NAAQS pollutants that exceeds EPA’s standards. By contrast, subsection (C) has an entirely different focus: it prohibits a permitted source from
causing or contributing to air pollution in excess of
any CAA emission standard. Thus, as EPA notes,
“what this provision establishes is that while the
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PSD program was certainly directed towards
NAAQS-criteria pollutants, it also was directed at
maintaining air quality for other pollutants regulated under other provisions.” EPA Timing & Tailoring
Br. 101. EPA’s determination that “any air pollutant”
means “any air pollutant regulated under the Act”—
encompassing the greenhouse gases regulated under
Title II—is entirely consistent with this focus.
Finally, Congress made perfectly clear that the
PSD program was meant to protect against precisely
the types of harms caused by greenhouse gases. The
PSD provision contains a section entitled “Congressional declaration of purpose,” which provides, in relevant part, that “[t]he purposes of this part are . . . to
protect public health and welfare from any actual or
potential adverse effect which in the Administrator’s
judgment may reasonably be anticipated to occur
from air pollution.” 42 U.S.C. § 7470(1). The CAA
further provides that “[a]ll language referring to effects on welfare includes, but is not limited to, effects
on . . . weather . . . and climate.” Id. § 7602(h). As
previously noted, EPA in the Endangerment Finding
“marshaled . . . substantial
. . . scientific
evidence . . . for the proposition that greenhouse gases
trap heat on earth that would otherwise dissipate
into space [and] that this ‘greenhouse effect’ warms
the climate.” Part II, supra at 28–29. It further concluded that this “anthropogenically induced climate
change” was likely to threaten the public welfare
through, among other things, “extreme weather
events.” Id. at 15–16. Thus, one express purpose of
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the program is to protect against the harms caused
by greenhouse gases.
In sum, we are faced with a statutory term—”any
air pollutant”—that the Supreme Court has determined is “expansive,” and “unambiguous[ly]” includes greenhouse gases. Massachusetts v. EPA, 549
U.S. at 529. Moreover, the PSD program requires
covered sources to install control technology for “each
pollutant” regulated under the CAA, 42 U.S.C.
§ 7475(a)(4), and to establish that they “will not
cause, or contribute to, air pollution in excess of
any . . . emission standard . . . under [the CAA].” Id.
§ 7475(a)(3) (emphasis added). These provisions
demonstrate that the PSD program was intended to
control pollutants regulated under every section of
the Act. Finally, Congress’s “Declaration of Purpose”
expressly states that the PSD program was meant,
in part, to protect against adverse effects on “weather” and “climate”—precisely the types of harm
caused by greenhouse gases. See id. § 7470(1). Given
all this, we have little trouble concluding that “any
air pollutant” in the definition of “major emitting facility” unambiguously means “any air pollutant regulated under the CAA.”
B.
Industry Petitioners offer three alternative interpretations of the PSD permitting triggers, none of
which cast doubt on the unambiguous nature of the
statute.
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As a preliminary matter, we note that none of Petitioners’ alternative interpretations applies to Title V.
To the contrary, all of the proposed alternative interpretations are based on the structure of—and purported Congressional intent behind—the PSD program. Indeed, Industry Petitioners never argue that
their proposed alternative interpretations are relevant to Title V. Petitioners have thus forfeited any
challenges to EPA’s greenhouse gas-inclusive interpretation of Title V. See, e.g., Nat’l Steel & Shipbuilding Co. v. NLRB, 156 F.3d 1268, 1273 (D.C. Cir.
1998) (petitioners forfeit an argument by failing to
raise it in their opening brief).
Industry Petitioners’ first alternative is simple
enough. Because the PSD program focuses on “the
air people breathe in certain geographically defined . . . areas,” Coalition for Responsible Reg. Timing & Tailoring Br. 38, Industry Petitioners contend
that the term “pollutant” in the PSD statute encompasses only air pollutants that, unlike greenhouse
gases, “pollute locally.” Id. at 35. Industry Petitioners would thus apply a greenhouse gas-exclusive interpretation of “pollutant” throughout the statute’s
PSD provision. Under this reading, a source would
qualify as a “major emitting facility” only if it emits
100/250 tpy of “any air pollutant” except greenhouse
gases. See 42 U.S.C. § 7479(1). Moreover, sources
that are subject to PSD permitting requirements
would be required to install BACT for “each pollutant subject to regulation under [the CAA]”—except
greenhouse gases. Id. § 7475(a)(4).
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We can easily dispose of Industry Petitioners’ argument that the PSD program’s “concerns with local
emissions,” Coalition for Responsible Reg. Timing &
Tailoring Br. 36, somehow limit the BACT provision.
The statutory text provides, without qualification,
that covered sources must install the “best available
control technology for each pollutant subject to regulation under [the CAA].” 42 U.S.C. § 7475(a)(4) (emphasis added). Because greenhouse gases are indisputably a pollutant subject to regulation under the
Act, it is crystal clear that PSD permittees must install BACT for greenhouse gases. “When the words of
a statute are unambiguous . . . judicial inquiry is
complete.” Connecticut Nat’l Bank v. Germain, 503
U.S. 249, 254 (1992) (internal quotation marks omitted).
Equally without merit is Industry Petitioners’ argument that the PSD program’s regional focus requires a greenhouse gas- exclusive interpretation of
“any air pollutant” in the definition of “major emitting facility.” In support of this contention, Industry
Petitioners note that CAA Section 161 provides that
states’ implementation plans for the PSD program
“shall contain emission limitations and such other
measures as may be necessary . . . to prevent significant deterioration of air quality in each region.” 42
U.S.C. § 7471 (emphasis added). The term “air quality,” Industry Petitioners contend, implies a focus on
“the air people breathe,” and the term “in each region” suggests that Congress was concerned about
local, not global, effects. See Coalition for Responsible Reg. Timing & Tailoring Br. 36. Moreover, Indus-
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try Petitioners note that when Congress enacted the
PSD program in 1977, it did so “against the backdrop
of a known universe of CAA-regulated pollutants.”
Id. All these pollutants, Industry Petitioners argue,
“were regulated because they could cause elevated
ground-level concentrations in ambient air people
breathe.” Id. And as Industry Petitioners point out,
EPA itself has concluded that greenhouse gases are
problematic for reasons other than local health and
environmental concerns. In EPA’s Advance Notice of
Proposed Rulemaking for the regulations at issue
here, for example, the agency noted that “[a] significant difference between the major [greenhouse gases]
and most air pollutants regulated under the CAA is
that [greenhouse gases] have much longer atmospheric lifetimes [and] . . . can remain in the atmosphere for decades to centuries.” Regulating Greenhouse Gas Emissions Under the Clean Air Act
(“Greenhouse Gas Advance Notice”), 73 Fed. Reg.
44,354, 44,400–01 (July 30, 2008). Moreover, “unlike
traditional air pollutants,” greenhouse gases “become
well mixed throughout the global atmosphere so that
the long-term distribution of [greenhouse gas] concentrations is not dependant on local emission
sources.” Id. Thus, Industry Petitioners conclude,
greenhouse gases are problematic for reasons entirely distinct from the local concerns that provided the
basis for the PSD program. Given this, the phrase
“any air pollutant” cannot be applied to greenhouse
gases in the context of the regionally- focused PSD
program.
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As an initial matter, we note that the Supreme
Court rejected a very similar argument in Massachusetts v. EPA. There, EPA attempted to distinguish
between greenhouse gases and other air pollution
agents “because greenhouse gases permeate the
world’s atmosphere rather than a limited area near
the earth’s surface.” Massachusetts v. EPA, 549 U.S.
at 529 n.26. The Court held that this was “a plainly
unreasonable reading of a sweeping statutory provision designed to capture ‘any physical, chemical . . . substance or matter which is emitted into or
otherwise enters the ambient air,” id. (quoting 42
U.S.C. § 7602(g)), thus rejecting the dissent’s view
that “EPA’s exclusion of greenhouse gases . . . is entitled to deference.” Id. As the Court noted, the purported distinction between greenhouse gases and
“traditional” air pollutants “finds no support in the
text of the statute, which uses the phrase ‘the ambient air’ without distinguishing between atmospheric
layers.” Id. Massachusetts v. EPA thus forecloses Industry Petitioners’ argument that because greenhouse gases do not “cause elevated ground-level concentrations in ambient air people breathe,” Coalition
for Responsible Reg. Timing & Tailoring Br. 36, EPA
should have adopted a greenhouse gas- exclusive interpretation of “any air pollutant.”
We also have little trouble disposing of Industry
Petitioners’ argument that the PSD program is specifically focused solely on localized air pollution.
True, as Industry Petitioners note, one part of the
PSD program requires states to “prevent significant
deterioration of air quality in each region.” 42 U.S.C.
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§ 7471 (emphasis added). But while localized air
quality is obviously one concern of the PSD program,
a comprehensive reading of the statute shows it was
also meant to address a much broader range of
harms. As an initial matter, the PSD provision’s
“Congressional declaration of purpose” section expansively provides that the program is intended “to
protect public health and welfare from any actual or
potential adverse effect . . . from air pollution.” Id.
§ 7470(1) (emphasis added). Nothing in this section
limits the PSD program to adverse effects on local air
quality; to the contrary, the word “any” here gives
this clause an “expansive meaning” which we see “no
reason to contravene.” New York, 443 F.3d at 885
(internal quotation marks omitted). Indeed, the CAA
expressly provides that effects on “welfare” means
“effects on . . . weather . . . and climate.” 42 U.S.C.
§ 7602(h). It seems quite clear to us, then, that the
PSD program was intended to protect against precisely the types of harms caused by greenhouse gases. This broad understanding of the PSD program’s
scope is buttressed by the fact that the program requires covered sources to control “each pollutant subject to regulation under [the CAA],” and further requires sources to comply with “any . . . emission
standard” under the CAA. Id. §§ 7475(a)(3); (a)(4)
(emphasis added). These substantive requirements
amount to further evidence that Congress wanted
the PSD program to cover all regulated pollutants,
regardless of the type of harm those pollutants
cause.
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In light of the PSD program’s broad scope of regulation and the express purposes of the program, we
conclude—consistent with the Supreme Court in
Massachusetts v. EPA—that Industry Petitioners’
greenhouse gas-exclusive interpretation of “pollutant” is “a plainly unreasonable reading” of the statute. Massachusetts v. EPA, 549 U.S. at 529 n.26.
2.
For their second alternative interpretation, Industry Petitioners argue that the PSD program’s definition of “major emitting facility” establishes a “pollutant-specific situs requirement.” Am. Chemistry
Council Br. 33. Under this reading of the statute, a
stationary source is subject to PSD permitting requirements only if “(1) a source has major emissions
of a NAAQS criteria pollutant and (2) the source is
located in an area attaining that pollutant’s” air
quality standard. Coalition for Responsible Reg. Timing & Tailoring Br. 23. Thus, for example, a source
would be subject to the PSD permitting requirements
if it 1) emits over 100/250 tpy of sulfur dioxide (a
NAAQS criteria pollutant), and 2) is located in an
area that is in “attainment,” or is “unclassifiable,” for
sulfur dioxide. But under this approach, a stationary
source could never be subject to the PSD program
solely because of its greenhouse gas emissions. After
all, Industry Petitioners observe, EPA declined to
make greenhouse gases a NAAQS criteria pollutant.
Instead, EPA regulated greenhouse gases only under
Title II of the Act, dealing with motor vehicle emissions. Because “no major source of [greenhouse gas-
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es] can be located in an area attaining the nonexistent [air quality standard] for [greenhouse gases],” id.
at 24, Industry Petitioners point out that their reading of the statute would bring no new stationary
sources under the PSD program’s ambit—alleviating
any “absurd results” caused by excessive permitting
requirements, id. at 25.
Industry Petitioners emphasize that, unlike their
first proposed alternative, nothing in this approach
would “wholly exempt [greenhouse gases] from PSD.”
Coalition for Responsible Reg. Timing & Tailoring
Reply Br. 20. Although a pollutant-specific situs requirement would limit the number of sources subject
to the PSD program, nothing in this proposed reading of the statute would alter the substantive requirements for PSD permits, including the requirement that all regulated sources install BACT “for
each pollutant subject to regulation under [the
CAA].” 42 U.S.C. § 7475(a)(4). So, for example, under
this interpretation, a hypothetical stationary source
emitting more than 100/250 tpy of sulfur dioxide and
located in an area designated as “in attainment” for
sulfur dioxide, must still install BACT for “each pollutant subject to regulation” under the Act, including
greenhouse gases. Their key point, though, is that
sources emitting only major amounts of greenhouse
gases—but not major amounts of a NAAQS criteria
pollutant—would escape PSD permitting requirements.
Industry Petitioners’ argument in support of this
interpretation proceeds in several steps. First, they
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argue that the term “any air pollutant,” though “capacious and flexible by itself,” “is a chameleon term”
when placed in certain contexts. Am. Chemistry
Council Br. 38. Indeed, Industry Petitioners note
that EPA has already narrowed the literal meaning
of the term “any air pollutant” here. After all, and as
discussed supra, although the statutory term “air
pollutant” includes “any physical [or] chemical . . . substance or matter,” 42 U.S.C. § 7602(g),
EPA has long maintained that the term “any air pollutant” in the definition of “major emitting facility”
encompasses only air pollutants regulated under the
Act. Moreover, Industry Petitioners point out that
when interpreting CAA Part C, Subpart 2, entitled
“Visibility Protection,” EPA determined that the
term “any pollutant” in the definition of “major stationary source” meant “any visibility-impairing pollutant.” See Coalition for Responsible Reg. Timing &
Tailoring Br. 34 (emphasis added). The statute’s definition of “major stationary source” in the visibilityprotection subpart is quite similar to the definition of
“major emitting facility” in the PSD subpart: for the
purposes of the visibility program, a “major stationary source” is defined as a “stationary source[ ] with
the potential to emit 250 tons or more of any pollutant.” 42 U.S.C. § 7491(g)(7)); compare 42 U.S.C.
§ 7479(1) (“major emitting facility” for the purposes
of the PSD program is a source which “emit[s], or
[has] the potential to emit,” either 100 or 250 tons
per year “of any air pollutant”). These narrowed interpretations, Industry Petitioners argue, prove that
the seemingly capacious term “any air pollutant” is,
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notwithstanding that the Supreme Court called this
term “expansive” and “sweeping,” Massachusetts v.
EPA, 549 U.S. at 529 nn.25–26, capable of a far more
circumscribed meaning.
According to Industry Petitioners, EPA should
have adopted that more circumscribed meaning by
interpreting “any air pollutant” as establishing a pollutant-specific situs requirement. As Industry Petitioners point out, the PSD program requires permits
for “major emitting facilit[ies] . . . in any area to
which this part applies,” 42 U.S.C. § 7479(1), and defines “major emitting facilities” as stationary sources
emitting 100/250 tpy of “any air pollutant.” Id.
§ 7475(a). In this context, Industry Petitioners contend, the phrases “any air pollutant” and “in any area to which this part applies” must be read in concert. And, Industry Petitioners argue, these phrases
“together mean” that a source is subject to PSD permitting requirements only if it emits major amounts
of “any [NAAQS] air pollutant whose NAAQS an area is attaining.” Am. Chemistry Council Br. 33.
In support of this supposedly holistic interpretation of the statute, Industry Petitioners cite CAA
§ 163(b), a different section of the PSD provision in
which the phrase “any air pollutant” and “any area
to which this part applies” are used in conjunction
with one another. Unlike § 165(a), which sets permitting requirements for sources covered by the PSD
program, § 163 provides guidelines for areas designated as “in attainment” under the program. Specifically, § 163(b) limits the “maximum allowable in-
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crease in concentrations of” airborne NAAQS pollutants that may occur in an attainment area before
that area’s “attainment” status is jeopardized. See 42
U.S.C. § 7473(b)(1). Subsections (1) through (3) of
§ 163(b)—not directly relevant here—set limits on
the maximum allowable increases for two specific
NAAQS pollutants, sulfur dioxide and particulate
matter. Subsection (4) is a catchall provision, which
limits the maximum allowable increases for all other
NAAQS pollutants. It is in subsection (4) that Industry Petitioners find what they believe is their payoff:
the terms “any air pollutant” and “any area to which
this part applies” in conjunction with one another.
Section 163(b)(4) provides:
The maximum allowable concentration of any
air pollutant in any area to which this part
applies shall not exceed a concentration for
such pollutant for each period of exposure
equal to—
(A) the concentration permitted under
the national secondary ambient air
quality standard, or
(B) the concentration permitted under
the national primary ambient air quality standard,
whichever concentration is lowest for such pollutant for such period of exposure.
42 U.S.C. § 7473(b)(4) (emphasis added). As Industry
Petitioners correctly point out, in this context the
phrase “any air pollutant” must mean “any NAAQS
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pollutant,” and “in any area to which this part applies” must mean “any area that is in attainment for
that NAAQS pollutant.” After all, the statute states
that the “maximum allowable concentration of any
air pollutant . . . shall not exceed” either the primary
or secondary national ambient air quality standards.
But, as Industry Petitioners observe, national ambient air standards exist only for NAAQS pollutants,
so even if “any air pollutant” in CAA § 163(b)(4) was
read to include non-NAAQS pollutants, the phrase,
in context, would have no practical effect for those
pollutants. Moreover, “any area to which this part
applies” must mean “any area that is in attainment
for that NAAQS pollutant,” because if an area was in
nonattainment for a particular pollutant, Part D—
rather than the PSD program—would govern emissions limits for that specific pollutant. See id.
§ 7501(2) (“[t]he term ‘nonattainment area’ means,
for any air pollutant, an area which is designated
‘nonattainment’ with respect to that pollutant”);
§ 7502(c) (setting out required “Nonattainment plan
provisions”). Finally, Industry Petitioners correctly
note that a pollutant-specific reading of the phrase
“air pollutant” must also apply to CAA § 165(a)(3)(A),
which prohibits PSD permittees from “caus[ing], or
contribut[ing] to, air pollution in excess of
any . . . maximum allowable concentration for any
air pollutant in any area to which this part applies
more than one time per year.” Id. § 7475(a)(3)(A)
(emphasis added). This clause, as Industry Petitioners point out, piggybacks off the NAAQS pollutantspecific definition of “maximum allowable concentra-

89a
tion” in § 163(b)(4), prophylactically restricting PSD
permittees from endangering an area’s attainment
status. See Am. Chemistry Council Br. 32 (describing
the interplay between the two provisions as “Section
163(b)(4) (and Section 165(a)(3)(A), which implements it) . . .”).
Based on all of this, Industry Petitioners conclude
that because the phrase “any air pollutant in any area to which this part applies” in § 163(b)(4) means
“any NAAQS pollutant in any area in attainment for
that NAAQS pollutant,” an identical reading must
apply to the definition of “major emitting facility.” As
a result, a stationary source may be subject to the
PSD program only if it emits 100/250 tpy of any
NAAQS pollutant and is located in an area designated as in attainment for that NAAQS pollutant. We
are unpersuaded.
Although we agree that the term “any air pollutant” is, in some contexts, capable of narrower interpretations, we see nothing in the definition of “major
emitting facility” that would allow EPA to adopt a
NAAQS pollutant-specific reading of that phrase.
The contrast with the visibility program is instructive. There, EPA determined that “any pollutant” in
the definition of “major stationary source” meant
“any visibility-impairing pollutant.” See 40 C.F.R. pt.
51, App. Y, § II.A. But as EPA notes, the entire visibility program, codified in CAA Part C, Subpart 2,
deals with visibility-impairing pollutants, as reflected in that subpart’s title: “Visibility Protection.” See
42 U.S.C. prec. § 7491. From this, “it naturally fol-
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lows that EPA’s regulations under that section
should address ‘visibility- impairing pollutants.’ “
EPA Timing & Tailoring Br. 99 n.19. No similar
guidance can be garnered from Part C, Subpart 1,
which contains the phrase “any air pollutant” at issue here. Dealing with far more than NAAQS pollutants, Part C, Subpart 1 requires, for example, covered sources to install BACT for “each pollutant subject to regulation under [the CAA].” 42 U.S.C.
§ 7475(a)(4). Indeed, Subpart 1 is simply—and expansively—entitled “Clean Air.” Id. prec. § 7470.
Moreover, Congress designed the PSD program
broadly to protect against “adverse effect[s]” on “public health and welfare,” Id. § 7470(1), including effects on global problems like weather and climate. Id.
§ 7602(h).
Furthermore, the phrases “any air pollutant” and
“in any area to which this part applies” are used differently in Section 163(b)(4) and in the PSD program’s definition of “major emitting facility.” The
presumption that “[a] term appearing in several
places in a statutory text is generally read the same
way each time it appears,” Ratzlaf v. United States,
510 U.S. 135, 143 (1994), “readily yields whenever
there is such variation in the connection in which the
words are used as reasonably to warrant the conclusion that they were employed in different parts of the
act with different intent,” Atl. Cleans & Dryers, Inc.
v. United States, 286 U.S. 427, 433 (1933). Here, the
focus and structure of § 163(b)(4) is entirely distinct
from the PSD permitting trigger. Section 163(b)(4)
provides that “[t]he maximum allowable concentra-
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tion of any air pollutant in any area to which this
part applies shall not exceed a [particular] concentration.” 42 U.S.C. § 7473(b)(4). By contrast, § 165(a)
provides that “[n]o major emitting facility . . . may be
constructed in any area to which this part applies”
unless certain conditions are met, id. § 7475(a), and
§ 169(1) defines “major emitting facility” as any stationary source that emits or has the potential to emit
threshold amounts of “any air pollutant,” id.
§ 7479(1). The differences between these two provisions are manifest. In § 163(b)(4), the phrases “any
air pollutant” and “in any area to which this part applies” appear next to one another, and it is the concentration of the pollutant in an area that matters.
In the PSD permitting trigger, the phrases appear in
different subsections and it is the location of the facility that matters. Section 163(b)(4) thus does nothing to undermine the unambiguous meaning of “any
air pollutant” in the definition of “major emitting facility.”
Industry Petitioners’ pollutant-specific reading of
“any air pollutant” is further undermined by contrasting Part C of the Act (the PSD program) with
Part D (which regulates areas in nonattainment).
Unlike Part C, Part D is expressly pollutant- specific,
providing that “[t]he term ‘nonattainment area’
means, for any air pollutant, an area which is designated ‘nonattainment’ with respect to that pollutant.”
Id. § 7501(2) (emphasis added). Congress thus clearly
knew how to promulgate a narrow, pollutant-specific
definition of “any air pollutant.” That it did so in
Part D but not in Part C strongly suggests that the
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phrase “any air pollutant” in Part C was meant to be
construed broadly. Keene Corp. v. United States, 508
U.S. 200, 208 (1993) (“[W]here Congress includes
particular language in one section of a statute but
omits it in another . . . , it is generally presumed that
Congress acts intentionally and purposely in the disparate inclusion or exclusion.”) (quoting Russello v.
United States, 464 U.S. 16, 23 (1983)).
A final point: Industry Petitioners observe that
every area in the country has always been in attainment for at least one NAAQS criteria pollutant. See
Tailoring Rule, 75 Fed. Reg. at 31,561. Thus, pursuant to EPA’s pollutant-indifferent reading of
§ 165(a), under which a major emitting facility must
abide by PSD requirements so long as it is located in
an attainment area for any NAAQS pollutant, every
facility in the United States has always been in an
“area to which this part applies.” Consequently, Industry Petitioners argue, “[i]f EPA’s interpretation
were right, Congress simply could have left out the
phrase ‘in any area to which this part applies’” in the
PSD permitting trigger. Am. Chemistry Council Br.
36. But “Congress does not enact ‘stillborn’ laws,” id.
(quoting Sosa v. Alvarez-Machain, 542 U.S. 692, 714
(2004)), and interpretations that render statutory
language superfluous are disfavored. Am. Chemistry
Council Reply Br. 19. The fact that the PSD program
has applied nationwide since its inception, Industry
Petitioners conclude, thus militates against EPA’s
pollutant-indifferent approach.
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This argument fails at its premise, for Industry
Petitioners confuse a lack of practical import with a
lack of meaning. To say that the phrase “in any area
to which this part applies” is currently without practical import is quite different than showing that the
phrase means nothing. Indeed, under different circumstances, the phrase would have a significant effect. If, hypothetically, one area of the country was
designated as “nonattainment” for every NAAQS pollutant, the phrase “in any area to which this part
applies” would limit PSD coverage, as covered
sources in that area would be subject only to Part D
requirements. In fact, Environmental Intervenors
point out that when Congress drafted the PSD permitting triggers “the prospect that some areas could
be in nonattainment for all NAAQS was not farfetched.” Sierra Club Historic Reg. Br. 23. “In the
years leading up to 1977, EPA air quality data identified a number of areas that failed to meet all five of
the then-current [air quality standards] for which
EPA had gathered data.” Id. Accordingly, “in any area to which this part applies” is a meaningful phrase
under EPA’s pollutant-indifferent interpretation of
the PSD permitting triggers: it provides that sources
need not obtain PSD permits if they are located in
areas designated “nonattainment” for all six NAAQS
pollutants.
In short, although we agree with Industry Petitioners that phrases like “any air pollutant” are, in
certain contexts, capable of a more limited meaning,
they have failed to identify any reasons that the
phrase should be read narrowly here. Nor do we
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know of one. We thus conclude that EPA’s 34-yearold interpretation of the PSD permitting triggers is
statutorily compelled: a source must obtain a permit
if it emits major amounts of any regulated pollutant
and is located in an area that is in attainment or unclassifiable for any NAAQS pollutant.
3.
We can quickly dispose of Industry Petitioners’
third alternative interpretation, namely, that in order to regulate new pollutants through the PSD program, EPA was required to go through the process
prescribed by CAA § 166. Section 166 provides specific steps that EPA must take when designating new
“pollutants for which national ambient air quality
standards” apply. 42 U.S.C. § 7476(a). Here, Industry Petitioners argue, EPA unlawfully failed to follow
the steps laid out in Section 166, including a required study of the pollutant and a one-year delay
before the effective date of regulations, before adding
greenhouse gases “to the PSD [c]onstellation.” Coalition for Responsible Reg. Timing & Tailoring Br. 41.
This argument fails on its face. By its terms,
§ 166 applies only to new “pollutants for which national ambient air quality standards” apply, 42
U.S.C. § 7476(a) (emphasis added), i.e., NAAQS criteria pollutants for which regions may be classified
as in “attainment,” “non-attainment,” or “unclassifiable.” And EPA never classified greenhouse gases as
a NAAQS criteria pollutant. Instead, it simply determined that under § 165, major emitters of greenhouse gases are subject to the PSD program and all
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covered sources must install BACT for greenhouse
gases. Contrary to Industry Petitioners’ arguments,
then, § 166 has no bearing on this addition of greenhouse gases into “the PSD [c]onstellation.” Coalition
for Responsible Reg. Timing & Tailoring Br. 41. Indeed, we rejected a nearly identical argument in Alabama Power, holding that there is “no implied or
apparent conflict between sections 165 and 166;
nor . . . must the requirements of section 165 be ‘subsumed’ with those of section 166.” Alabama Power,
636 F.2d at 406. Stating what should have been obvious from the text of the statute, we concluded:
“[S]ection 166 has a different focus from section 165.”
Id.
Thus, because EPA has never classified greenhouse gases as a NAAQS criteria pollutant, the § 166
requirements are entirely inapplicable here. This
section of the CAA has absolutely no bearing on our
conclusion that EPA’s interpretation of the PSD
permitting trigger is compelled by the statute itself.
VI.
Having concluded that the CAA requires PSD and
Title V permits for major emitters of greenhouse
gases, we turn to Petitioners’ challenges to the Tailoring and Timing Rules themselves.
As an initial matter, we note that Petitioners fail
to make any real arguments against the Timing
Rule. To be sure, at one point State Petitioners contend that the Timing Rule constitutes an attempt “to
extend the PSD and Title V permitting requirements
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to greenhouse-gas emissions,” State Pet’rs’ Timing &
Tailoring Br. 67. This is plainly incorrect. As discussed in the previous section, greenhouse gases are
regulated under PSD and Title V pursuant to automatic operation of the CAA. All the Timing Rule did
was delay the applicability of these programs,
providing that major emitters of greenhouse gases
would be subject to PSD and Title V permitting requirements only once the Tailpipe Rule actually took
effect on January 2, 2011. See Timing Rule, 75 Fed.
Reg. at 17,017-19. Despite this, Petitioners confusingly urge us to vacate “[t]he Tailoring and Timing
Rules,” e.g. State Pet’rs’ Timing & Tailoring Br. 24
(emphasis added), although it is unclear what practical effect vacature of the Timing Rule would have.
Nonetheless, given this phrasing of their argument,
and given our conclusion that Petitioners lack Article
III standing to challenge both rules, we shall, where
appropriate, discuss the Timing Rule in conjunction
with the Tailoring Rule.
In the Tailoring Rule, EPA announced that it was
“relieving overwhelming permitting burdens that
would, in the absence of this rule, fall on permitting
authorities and sources.” Tailoring Rule, 75 Fed.
Reg. at 31,516. Although the PSD statute requires
permits for sources with the potential to emit
100/250 tpy of “any air pollutant,” 42 U.S.C.
§ 7479(1), EPA noted that immediate application of
that threshold to greenhouse gas- emitting sources
would cause permit applications to jump from 280
per year to over 81,000 per year. Tailoring Rule, 75
Fed. Reg. at 31,554. Many of these applications
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would come from commercial and residential sources,
which would “each incur, on average, almost $60,000
in PSD permitting expenses.” Id. at 31,556. Similarly, if the Title V 100 tpy threshold applied immediately to greenhouse gases, sources needing operating
permits would jump from 14,700 per year to 6.1 million per year. Id. at 31,562. “The great majority of
these sources would be small commercial and residential sources” which “would incur, on average, expenses of $23,175.” Id. And were permitting authorities required to hire the 230,000 full-time employees
necessary to address these permit applications, “authorities would face over $21 billion in additional
permitting costs each year due to [greenhouse gases],
compared to the current program cost of $62 million
each year.” Id. at 31,563.
Thus, instead of immediately requiring permits
for all sources exceeding the 100/250 tpy emissions
threshold, EPA decided to “phas[e] in the applicability of these programs to [greenhouse gas] sources,
starting with the largest [greenhouse gas] emitters.”
Id. at 31,514. The Tailoring Rule established the first
two steps in this phased-in process. During Step
One, only sources that were “subject to PSD requirements for their conventional pollutants anyway” (i.e., those sources that exceeded the statutory
emissions threshold for non-greenhouse gas pollutants) were required to install BACT for their greenhouse gas emissions. Id. at 31,567. Step Two, which
took effect on July 1, 2011, also requires PSD permits for sources with the potential to emit over
100,000 tpy CO2e after a proposed construction pro-
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ject, or 75,000 tpy CO2e after a proposed modification project. Id. at 31,523. Step Two further requires
Title V permits for sources which have the potential
to emit over 100,000 tpy CO2e. Id. at 31,516. EPA
has since proposed—but has yet to finalize—a “Step
Three,” which would maintain the current thresholds
while the agency evaluates the possibility of regulating smaller sources. See EPA’s 28(j) Letter 1-2, February 27, 2012.
In the Tailoring Rule, EPA justified its phased-in
approach on three interrelated grounds, each of
which rests on a distinct doctrine of administrative
law. First, EPA concluded “the costs to sources and
administrative burdens . . . that would result from
[immediate] application of the PSD and title V programs . . . at the statutory levels . . . should be considered ‘absurd results,’” which Congress never intended. Id. at 31,517; see Am. Water Works Ass’n v.
EPA, 40 F.3d 1266, 1271 (D.C. Cir. 1994) (“[W]here a
literal reading of a statutory term would lead to absurd results, the term simply has no meaning . . and
is the proper subject of construction by EPA and the
courts.”). Thus, under the “absurd results” doctrine,
EPA concluded that the PSD and Title V programs
“should not [immediately] be read to apply to all
[greenhouse gas] sources at or above the 100/250 tpy
threshold.” Tailoring Rule, 75 Fed. Reg. at 31,554.
Second, emphasizing that immediate regulation at
the 100/250 tpy threshold would cause tremendous
administrative burden, EPA justified its deviation
from this threshold on the basis of the “administra-
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tive necessity” doctrine. Id. at 31,576; see Envtl. Def.
Fund, Inc. v. EPA, 636 F.2d 1267, 1283 (D.C. Cir.
1980) (“[A]n agency may depart from the requirements of a regulatory statute . . . to cope with the
administrative impossibility of applying the commands of the substantive statute.”). Finally, asserting that there exists a judicial doctrine that allows
agencies to implement regulatory programs in a
piecemeal fashion, EPA stated that the Tailoring
Rule was justified pursuant to this “one-step-at-atime” doctrine. Tailoring Rule, 75 Fed. Reg. at
31,578; see Massachusetts v. EPA, 549 U.S. at 524
(“Agencies, like legislatures, do not generally resolve
massive problems in one fell regulatory swoop.”).
Petitioners—particularly
State
Petitioners—
argue that none of these doctrines permit EPA to
“depart unilaterally from the [CAA’s] permitting
thresholds and replace them with numbers of its own
choosing.” State Pet’rs’ Timing & Tailoring Br. 29.
Admitting the “lamentable policy consequences of
adhering to the unambiguous numerical thresholds
in the Clean Air Act,” State Petitioners rather colorfully argue that EPA’s attempts to alleviate those
burdens “establish only that EPA is acting as a benevolent dictator rather than a tyrant.” Id. at 26.
And because EPA exceeded the boundaries of its lawful authority, Petitioners urge us to vacate the Tailoring Rule.
Before we may address the merits of these claims,
however, we must determine whether we have jurisdiction. “No principle,” the Supreme Court has re-
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peatedly explained, “is more fundamental to the judiciary’s proper role in our system of government
than the constitutional limitation of federal-court jurisdiction to actual cases or controversies.” Raines v.
Byrd, 521 U.S. 811, 818 (1997) (internal quotation
marks omitted). The doctrine of standing “is an essential and unchanging part of the case-orcontroversy requirement.” Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992). To establish
standing, a petitioner must have suffered an “injury
in fact” that is 1) “concrete and particularized . . .
[and] actual or imminent, not conjectural or hypothetical,” 2) was caused by the conduct complained
of, and 3) is “likely, as opposed to merely speculative
[to] be redressed by a favorable decision.” Id. at 560–
61 (internal quotation marks and citations omitted).
Petitioners fall far short of these “irreducible constitutional . . . elements” of standing, id. at 560.
Simply put, Petitioners have failed to establish that
the Timing and Tailoring Rules caused them “injury
in fact,” much less injury that could be redressed by
the Rules’ vacatur. Industry Petitioners contend that
they are injured because they are subject to regulation of greenhouse gases, Coalition for Responsible
Reg. Timing & Tailoring Br. 14. State Petitioners
claim injury because they own some regulated
sources and because they now carry a heavier administrative burden. State Pet’rs’ Timing & Tailoring Br.
22–23. But as discussed above, see supra Part V, the
CAA mandates PSD and Title V coverage for major
emitters of greenhouse gases. Thus, Industry Petitioners were regulated and State Petitioners re-
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quired to issue permits not because of anything EPA
did in the Timing and Tailoring Rules, but by automatic operation of the statute. Given this, neither
the Timing nor Tailoring Rules caused the injury Petitioners allege: having to comply with PSD and Title
V for greenhouse gases.
Indeed, the Timing and Tailoring Rules actually
mitigate Petitioners’ purported injuries. Without the
Timing Rule, Petitioners may well have been subject
to PSD and Title V for greenhouse gases before January 2, 2011. Without the Tailoring Rule, an even
greater number of industry and state-owned sources
would be subject to PSD and Title V, and state authorities would be overwhelmed with millions of additional permit applications. Thus, Petitioners have
failed to “show that, absent the government’s allegedly unlawful actions, there is a substantial probability that they would not be injured and that, if the
court affords the relief requested, the injury will be
removed.” Chamber of Commerce v. EPA, 642 F.3d
192, 201 (D.C. Cir. 2011) (quotations and alterations
omitted). Far from it. If anything, vacature of the
Tailoring Rule would significantly exacerbate Petitioners’ injuries.
Attempting to remedy this obvious jurisdictional
defect, State Petitioners present two alternative theories, neither of which comes close to meeting the “irreducible constitutional . . . elements” of standing.
Lujan, 504 U.S. at 560. First, State Petitioners counterintuitively suggest that they actually want EPA to
immediately “appl[y] the 100/250 tpy permitting
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thresholds to greenhouse-gas emissions.” State
Pet’rs’ Timing & Tailoring Reply Br. 15. Admitting
that vacature of the Tailoring Rule would result in
astronomical costs and unleash chaos on permitting
authorities, State Petitioners predict that Congress
will be forced to enact “corrective legislation” to relieve the overwhelming permitting burdens on permitting authorities and sources, thus mitigating
their purported injuries. Id.
This theory fails. To establish standing, plaintiffs
must demonstrate that it is “likely, as opposed to
merely speculative, that the injury will be redressed
by a favorable decision,” Lujan, 504 U.S. at 561 (internal quotation marks omitted), but here, State Petitioners simply hypothesize that Congress will enact
“corrective legislation.” State Pet’rs’ Timing & Tailoring Reply Br. 15. We have serious doubts as to
whether, for standing purposes, it is ever “likely”
that Congress will enact legislation at all. After all, a
proposed bill must make it through committees in
both the House of Representatives and the Senate
and garner a majority of votes in both chambers—
overcoming, perhaps, a filibuster in the Senate. If
passed, the bill must then be signed into law by the
President, or go back to Congress so that it may attempt to override his veto. As a generation of schoolchildren knows, “by that time, it’s very unlikely that
[a bill will] become a law. It’s not easy to become a
law.” Schoolhouse Rock, I’m Just a Bill, at 2:41,
available at http://video.google.com/videoplay?docid=
7266360872513258185# (last visited June 1, 2012).
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And even if the astronomical costs associated
with a 100/250 tpy permitting threshold make some
Congressional action likely, State Petitioners are
still unable to show that it is “likely, as opposed to
merely speculative,” Lujan, 504 U.S. at 561, that
Congress will redress their injury. State Petitioners
apparently assume that if the 100/250 tpy permitting
threshold was immediately applied to greenhouse
gases, Congress would exempt those pollutants from
the PSD and Title V programs entirely. But this is
just one of many forms “corrective legislation” could
take. For example, were we to vacate the Tailoring
Rule, Congress could decide to readopt its key provisions in the PSD and Title V statutes. Or it could set
PSD and Title V permitting thresholds at 25,000 tpy
for greenhouse gases—higher than the 100/250 tpy
threshold, but lower (and thus more costly to Petitioners) than the thresholds promulgated in the Tailoring Rule. Or it could do something else entirely.
All of this is guesswork, which is precisely the point:
State Petitioners’ faith that Congress will alleviate
their injury is inherently speculative.
State Petitioners’ second alternative theory of
standing fares no better. In their reply brief, they
contend that even if vacating the Timing or Tailoring
Rules would indeed exacerbate their costs and administrative burdens (the purported injuries they
claimed in their opening brief), “then State Petitioners can establish Article III standing under Massachusetts by asserting injuries caused by EPA’s failure
to regulate sooner.” State Pet’rs’ Timing & Tailoring
Reply Br. 5. Essentially, State Petitioners’ reply brief

104a
contends that, contrary to the position taken in the
opening brief, they want more regulation, not less,
and that they wanted regulation sooner rather than
later. And because the Commonwealth of Massachusetts had standing to seek regulation of greenhouse
gases in Massachusetts v. EPA, State Petitioners argue that they now have standing to seek more regulation of greenhouse gases as well.
This argument is completely without merit. As an
initial matter, we are aware of no authority which
permits a party to assert an entirely new injury (and
thus, an entirely new theory of standing) in its reply
brief. Quite to the contrary, we have held that, where
standing is not self-evident, “[i]n its opening brief,
the petitioner should . . . include . . . a concise recitation of the basis upon which it claims standing.” Sierra Club v. EPA, 292 F.3d 895, 901 (D.C. Cir. 2002)
(emphasis added); see also D.C. Cir. R. 28(a)(7) (“[i]n
cases involving direct review in this court of administrative actions, the brief of the appellant or petitioner must set forth the basis for the claim of standing.”); American Library Ass’n v. FCC, 401 F.3d 489,
493–94 (D.C. Cir. 2005) (discussing limitations on
this principle). After all, “it is often the case . . . that
some of the relevant facts are known only to the petitioner, to the exclusion of both the respondent and
the court.” Sierra Club, 292 F.3d at 901. If “the petitioner does not submit evidence of those facts with
its opening brief,” the respondent is “left to flail at
the unknown in an attempt to prove the negative.”
Id. This principle is particularly important here, for
State Petitioners’ asserted fear of global warming
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stands in stark contrast to the position they took
throughout this litigation. In an earlier brief, for example, they characterized the Endangerment Finding as “a subjective conviction” State Pet’rs’ Endangerment Br. 19, “supported by highly uncertain climate forecasts,” id. at 18, and “offer[ing] no criteria
for determining a harmful, as opposed to a safe, climate,” id. at 17. Given this, EPA could not possibly
have anticipated that State Petitioners, abruptly
donning what they themselves call “an environmentalist hat,” State Pet’rs’ Timing & Tailoring Reply Br.
4, would assert that global warming causes them
concrete and particularized harm.
In any event, State Petitioners fail to cite any
record evidence to suggest that they are adversely
affected by global climate change. This is in stark
contrast to the evidence put forward in Massachusetts v. EPA, where the Commonwealth submitted
unchallenged affidavits and declarations showing
that 1) rising sea tides due to global warming had
“already begun to swallow Massachusetts’ coastal
land,” and 2) “[t]he severity of that injury will only
increase over the course of the next century.” Massachusetts v. EPA, 549 U.S. at 522–23. These specific,
factual submissions were key to the standing analysis in Massachusetts v. EPA: the Court held that “petitioners’ submissions as they pertain to Massachusetts have satisfied the most demanding standards of
the adversarial process.” Id. at 521 (emphasis added). It is true, as State Petitioners emphasize, that
the Supreme Court held that states are “entitled to
special solicitude in our standing analysis.” Id. at
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522. But nothing in the Court’s opinion remotely
suggests that states are somehow exempt from the
burden of establishing a concrete and particularized
injury in fact. State Petitioners, like Industry Petitioners, failed to do so here. We shall thus dismiss all
challenges to the Timing and Tailoring Rules for lack
of jurisdiction.
VII.
Following promulgation of the Timing and Tailoring Rules, EPA issued a series of rules ordering
states to revise their PSD State Implementation
Plans (SIPs) to accommodate greenhouse gas regulation. See Action to Ensure Authority to Issue Permits
Under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions:
Finding of Substantial Inadequacy and SIP Call, 75
Fed. Reg. 53,892 (Sept. 2, 2010), 75 Fed. Reg. 77,698
(Dec. 13, 2010); Action to Ensure Authority to Issue
Permits Under the Prevention of Significant Deterioration Program to Sources of Greenhouse Gas Emissions: Finding of Failure to Submit State Implementation Plan Revisions Required for Greenhouse Gases,
75 Fed. Reg. 81,874 (Dec. 29, 2010). Industry Petitioners present several challenges to these SIPrelated rules. But our review in this case is limited to
four EPA decisions: the Endangerment Finding, the
Tailpipe Rule, and the Timing and Tailoring Rules.
We thus lack jurisdiction over the SIP-related rules.
Moreover, challenges to these rules are currently
pending in at least two separate cases before this
court. See Utility Air Regulatory Group v. EPA, No.
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11-1037 (consolidating various challenges); Texas v.
EPA, No. 10-1425 (challenge brought by Texas). We
decline Industry Petitioners’ invitation to rule on the
merits of cases which are properly before different
panels.
VIII.
For the foregoing reasons, we dismiss all petitions
for review of the Timing and Tailoring Rules, and
deny the remainder of the petitions.
So ordered.
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APPENDIX C
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts 50, 51, 70, and 71
[EPA–HQ–OAR–2009–0597; FRL-9133-6]
RIN 2060–AP87
Reconsideration of Interpretation of Regulations That Determine Pollutants Covered by
Clean Air Act Permitting Programs
AGENCY: Environmental Protection Agency.
ACTION: Final Action on Reconsideration of Interpretation.
________________________________________________
SUMMARY: EPA has made a final decision to continue applying the Agency’s existing interpretation of
a regulation that determines the scope of pollutants
subject to the Federal Prevention of Significant Deterioration (PSD) program under the Clean Air Act
(CAA or Act). In a December 18, 2008 memorandum,
EPA established an interpretation clarifying the
scope of the phrase “subject to regulation” found
within the definition of the term “regulated NSR pollutant.” After considering comments on alternate interpretations of this term, EPA decided to continue
to interpret it to include each pollutant subject to either a provision in the CAA or regulation adopted by
EPA under the CAA that requires actual control of
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emissions of that pollutant. Thus, this action explains that EPA will continue following the interpretation in the December 18, 2008 memorandum with
one exception. EPA is refining its interpretation to
establish that the PSD permitting requirements will
not apply to a newly regulated pollutant until a regulatory requirement to control emissions of that pollutant “takes effect.” In addition, this notice addresses
several questions regarding the applicability of the
PSD and Title V permitting programs to greenhouse
gases (GHGs) upon the anticipated promulgation of
EPA regulations establishing limitations on emissions of GHGs from vehicles under Title II of the
CAA. Collectively, these conclusions result in an
EPA determination that PSD and Title V permitting
requirements will not apply to GHGs until at least
January 2, 2011.
DATES: This final action is applicable as of March
29, 2010.
FOR FURTHER INFORMATION CONTACT: Mr.
David Svendsgaard, Air Quality Policy Division
(C504-03), U.S. Environmental Protection Agency,
Research Triangle Park, NC 27711, telephone number: (919) 541-2380; fax number: (919) 541-5509, email address: svendsgaard.dave@epa.gov.
I. General Information
A. Does this action apply to me?
Entities potentially affected by this action include
sources in various industry groups and State, local,
and tribal governments.
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B. How is this document organized?
This document is organized as follows:
I. General Information
II. Background
III. This Action
A. Overview
B. Analysis of Proposed and Alternative Interpretations for Subject to Regulation
1. Actual Control Interpretation
2. Monitoring and Reporting Interpretation
3. State Implementation Plan (SIP) Interpretation
4. Endangerment Finding Interpretation
5. Section 209 Waiver Interpretation
C. Other Issues on Which EPA Solicited Comment
1. Prospective Codification of Interpretation
2. Section 821 of the Clean Air Act Amendments of
1990
3. Timing of When a Pollutant becomes Subject to
Regulation
IV. Application of PSD Interpretive Memo to Permitting for GHGs
A. Date by Which GHGs Will Be “Subject to Regulation”
B. Implementation Concerns
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C. Interim EPA Policy To Mitigate Concerns Regarding GHG Emissions from Construction or
Modification of Large Stationary Sources
D. Transition for Pending Permit Applications
V. PSD Program Implementation by EPA and States
VI. Application of the Title V Program to Sources of
GHGs
VII. Statutory Authority
VIII. Judicial Review
II. Background
On December 18, 2008, then-EPA Administrator
Stephen Johnson issued a memorandum settling
forth EPA’s interpretation regarding which pollutants were “subject to regulation” for the purposes of
the Federal PSD permitting program. See Memorandum from Stephen Johnson, EPA Administrator,
to EPA Regional Administrators, RE: EPA’s Interpretation of Regulations that Determine Pollutants
Covered by Federal Prevention of Significant Deterioration (PSD) Permit Program (Dec. 18, 2008) (“PSD
Interpretive Memo” or “Memo”); see also 73 FR 80300
(Dec. 31, 2008) (public notice of Dec. 18, 2008 memo).
The Memo interprets the phrase “subject to regulation” to include pollutants “subject to either a provision in the CAA or regulation adopted by EPA under
the CAA that requires actual control of emissions of
that pollutant,” while excluding pollutants “for which
EPA regulations only require monitoring or reporting.” See Memo at 1. The Memo was necessary after
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issues were raised regarding the scope of pollutants
that should be addressed in PSD permitting actions
following the Supreme Court’s April 2, 2007 decision
in Massachusetts v. EPA, 549 U.S. 497 (2007).
In Massachusetts v. EPA, the supreme court held
that GHGs, including carbon dioxide (CO2), fit within
the definition of air pollutant in the CAA. The case
arose from EPA’s denial of a petition for rulemaking
filed by more than a dozen environmental, renewable
energy, and other organizations requesting that EPA
control emissions of GHGs form new motor vehicles
under section 202(a) of the CAA. The Court found
that, in accordance with CAA section 202(a), EPA
was required to determine whether or not emissions
of GHG’s from new motor vehicles cause or contribute to air pollution which may reasonably be anticipated to endanger public health or welfare, or
whether the science is too uncertain to make a reasoned decision. 1
On November 13, 2008, the Environmental Appeals Board (EAB) issued a decision in a challenge to
a PSD permit to construct a new electric generating
unit in Bonanza, Utah. In re Deseret Power Electric
Cooperative, PSD Appeal No. 07-03 (EAB Nov. 13,
2008) (“Deseret”). The permit was issued by EPA Region 8 in August 2007 and did not include best available control technology (BACT) limits for CO2. At the
On December 15, 2009, EPA published the final endangerment and cause or contribute findings for GHG’s under section
202(a) of the CAA. See 74 FR 66495.

1
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time, the Region acknowledged Massachusetts but
found that decision alone did not require PSD permits to include limits on CO2 emissions. In briefs
filed in the EAB case, EPA maintained the position
that the Agency had a binding, historic interpretation of the phrase “subject to regulation” in the Federal PSD regulations that required PSD permit limits to apply only to those pollutants already subject
to actual control of emissions under other provisions
of the CAA. Response of EPA Office of Air and Radiation and Region 8 to Briefs of Petitioner and supporting Amici (filed March 21, 2008). Accordingly, EPA
argued that the regulations contained in 40 CFR
part 75, which require monitoring of CO2 at some
sources, did not make CO2 subject to PSD regulation.
The order and opinion issued by the EAB remanded
the permit after finding that prior EPA actions were
insufficient to establish a historic, binding interpretation that “subject to regulation” for PSD purposes
included only those pollutants subject to regulations
that require actual control of emissions. However,
the EAB also rejected arguments that the CAA compelled only one interpretation of the phrase “subject
to regulation” and found “no evidence of a Congressional intent to compel EPA to apply BACT to pollutants that are subject only to monitoring and reporting requirements.” Thus, the Board remanded the
permit to the Region to “reconsider whether or not to
impose a CO2 BACT limit in light of the ‘subject to
regulation’ definition under the CAA.” The Board encouraged EPA to consider “addressing the interpretation of the phrase ‘subject to regulation under this
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Act’ in the context of an action of nationwide scope,
rather than through this specific permitting proceeding.” See Deseret at 63-64.
EPA issued the PSD Interpretive Memo shortly
after the Deseret decision with the stated purpose to
“establish[ ] an interpretation clarifying the scope of
the EPA regulation that determines the pollutants
subject to the Federal Prevention of Significant Deterioration (PSD) program under the Clean Air Act
(CAA or Act)” by providing EPA’s “definitive interpretation” of the definition of the term “regulated
NSR pollutants” found at 40 CFR 52.21(b)(50) and
resolving “any ambiguity in subpart ([iv]) of that
paragraph, which includes ‘any pollutant that otherwise is subject to regulation under the Act.’” See
Memo at 1. As the Memo explains, the statute and
regulation use similar language—the regulation defines a regulated NSR pollutant to include “[a]ny pollutant that otherwise is subject to regulation under
the Act” and requires BACT for “each regulated NSR
pollutant,” per 40 CFR 52.21(b)(50) and (j), while the
Act requires BACT for “each pollutant subject to
regulation under this [Act],” per CAA sections
165(a)(4) and 169. The EAB had determined that
“the meaning of the term ‘subject to regulation under
this Act’ as used in [CAA] sections 165 and 169 is not
so clear and unequivocal as to preclude the Agency
from exercising discretion in interpreting the statutory phrase” in implementing the PSD program. See
Deseret at 63.

115a
The PSD Interpretive Memo seeks to resolve the
ambiguity in implementation of the PSD program by
stating that “EPA will interpret this definition of
‘regulated NSR pollutant’ to exclude pollutants for
which EPA regulations only require monitoring or
reporting but to include each pollutant subject to either a provision in the Clean Air Act or regulation
adopted by EPA under the Clean Air Act that requires actual control of emissions of that pollutant.”
The Memo states that “EPA has not previously issued a definitive interpretation of the definition of
‘regulated NSR pollutant’ in section 52.21(b)(50) or
an interpretation of the phrase ‘subject to regulation
under the Act’ that addressed whether monitoring
and reporting requirements constitute ‘regulation’
within the meaning of this phrase.” The Memo, however, explains that the interpretation reflects the
“considered judgment” of then-Administrator Johnson regarding the PSD regulatory requirements and
is consistent with both historic Agency practice and
prior statements by Agency officials. See Memo at 12.
The PSD Interpretive Memo is not a substantive
rule promulgated under section 307(d) of the CAA,
but rather an interpretation of the terms of a regulation at 40 CFR 52.21(b)(50). 2 An interpretive docuThe PSD Interpretive Memo also reflects EPA’s interpretation
of sections 165(a)(4) and 169(3) of the CAA, which use language
similar to the EPA regulations that are based on these provisions of the statute. The Memo discusses the Agency’s interpretation of the CAA and concludes that the Agency’s interpretation of its regulations is not precluded by the terms of the CAA.
2
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ment is one that explains or clarifies, and is consistent with, existing statutes or regulation. See National Family Planning and Reproductive Health
Ass’n v. Sullivan, 979 F.2d 227, 236-37 (D.C. Cir.
1992). The PSD Interpretive Memo explains and
clarifies the meaning of the definition of “regulated
NSR pollutant” in section 52.21(b)(50) of the existing
NSR regulations, and does not alter the meaning of
the definition in any way that is inconsistent with
the terms of the regulation. As a result, EPA concluded that the PSD Interpretive Memo was an interpretive rule that could be issued without a notice
and comment rulemaking process.
However, the PSD Interpretive Memo observed
that the adoption of an interpretation of a rule without a notice and comment process does not preclude
subsequent action by the Agency to solicit public input on the interpretation. Indeed, given the significant public interest in the issue addressed in the December 18, 2008 memorandum, EPA subsequently
elected to seek public input on the memorandum and
alternative readings of the regulations.
On December 31, 2008, EPA received a petition for
reconsideration of the position taken in the PSD Interpretive Memo from Sierra Club and 14 other environmental, renewable energy, and citizen organizations. See Petition for Reconsideration, in the Matter
of: EPA Final Action Published at 73 FR 80300 (Dec.
31, 2008),, entitled “Clean Air Act Prevention of Significant Deterioration (PSD) Construction Permit
Program; Interpretation of Regulations That Deter-
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mine Pollutants Covered by the Federal PSD Permit
Program.” Petitioners argued that the PSD Interpretive Memo “was impremissible as a matter of law,
because it was issued in violation of the procedural
requirements of the Administrative Procedures [sic]
Act * * * and the Clean Air Act * * *, it directly conflicts with prior agency actions and interpretations,
and it purports to establish an interpretation of the
Act that conflicts with the plain language of the
statue.” See Petition at 2. Accordingly, Petitioners
requested that EPA reconsider and retract the PSD
Interpretive Memo. Petitioners later amended their
Petition for Reconsideration to include a request to
stay the effect of the Memo pending the outcome of
the reconsideration request. Amended Petition for
Reconsideration (filed Jan. 6, 2009). 3
On February 17, 2009, EPA granted the Petition
for Reconsideration, on the basis of the authority
conferred by section 553(e) of the Administrative
Procedure Act (APA), and announced its intent to
conduct a rulemaking to allow for public comment on
the issues raised in the Memo and on any issues
raised by the EAB’s Deseret opinion, to the extent
On January 15, 2009, a number of environmental organizations that filed this Petition for Reconsideration also filed a petition challenging the PSD Interpretive Memo in U.S. Court of
Appeals for the District of Columbia Circuit, Sierra Club v.
E.P.A., No. 09-1018 (D.C. Cir., filed Jan. 15, 2009). Thereafter,
various parties moved to intervene in that action or filed similar petitions challenging the Memo. The consolidated D.C. Circuit cases have been held in abeyance pending this reconsideration process. Id., Order (filed March 9, 2009).
3
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they do not overlap with the issues raised in the
Memo. 4 Because the Memo was not a substantive
rule promulgated under section 307(d) of the APA,
the reconsideration action was not a reconsideration
under the authority of section 307(d)(7)(B) of the
CAA. See Letter from Lisa P. Jackson, EPA Administrator, to David Bookbinder, Chief Climate Counsel
at Sierra Club (Feb. 17, 2009). EPA did not stay the
effectiveness of the PSD Interpretive Memo pending
reconsideration, but the Agency did reiterate that
the Memo “does not bind States issuing [PSD] permits under their own State Implementation Plans.”
Id. at 1.
On October 7, 2009 (74 FR 51535), EPA proposed a
reconsideration of the PSD Interpretive Memo that
solicited comment on five possible interpretations of
the regulatory phrase “subject to regulation”—the
“actual control” interpretation (adopted by the
Memo); the “monitoring and reporting” interpretation (advocated by Petitioners); the inclusion of regulatory requirements for specific pollutants in SIPs
(discussed in both theh Memo and the petition for
Reconsideration); and EPA finding of endangerment
(discussed in the Memo); and the grant of a section
209 waiver interpretation (raised by commenters in
another EPA action). EPA also addressed, and requested public comment on, other issues raised in
Because the grant of reconsideration directed the Agency to
conduct this reconsideration using a notice and comment process, the proposal did not address the procedural challenge presented in the Petition for Reconsideration.
4
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the PSD Interpretive Memo and related actions that
may influence this reconsideration.
Of the five interpretations described in the proposed reconsideration notice, EPA expressly favored
the actual control interpretation, which has remained in effect since issuing the memorandum,
notwithstanding the EPA’s grant of reconsideration.
The proposal explained that the actual control interpretation best reflects EPA’s past policy and practice,
is in keeping with the structure and language of the
statute and regulations, and best allows for the necessary coordination of approaches to controlling
emissions of newly identified pollutants. While the
other interpretations may represent reasoned approaches for interpreting “subject to regulation,” no
particular one is compelled by the statute, nor did
the EAB determine that any one of them was so
compelled. Because EPA had overarching concerns
over the policy and practical application of each of
the alternative interpretations, the Agency proposed
to retain the actual control interpretation. Nevertheless, EPA requested comment on all five of the interpretations.
III. This Action
A. Overview
EPA has made a final decision to continue applying (with one limited refinement) the Agency’s existing interpretation of 40 CFR 52.21(b)(50) that is articulated in the PSD Interpretive Memo. For reasons
explained below, and addressed in further detail in
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the document “Reconsideration of Interpretation of
Regulations that Determine Pollutants Covered by
Clean Air Act Permitting Programs: EPA’s Response
to Public Comments”, after reviewing the comments,
EPA has concluded that the “actual control interpretation” is a permissible interpretation of the CAA
and is the most appropriate interpretation to apply
given the policy implications. However, EPA is refining its interpretation in one respect to establish that
PSD permitting requirements apply to a newly regulated pollutant at the time a regulatory requirement
to control emissions of that pollutant “takes effect”
(rather than upon promulgation or the legal effective
date of the regulation containing such a requirement). In addition, this notice addresses several outstanding questions regarding the applicability of the
PSD and Title V permitting programs to GHGs upon
the anticipated promulgation of EPA regulations establishing limitations on emissions of GHGs from
vehicles under Title II of the CAA. 5
EPA received 71 comments on the proposed reconsideration notice published on October 7, 2009 (74

On September 28, 2009, EPA proposed a rule establishing
emissions standards for new motor vehicles, starting with Model Year 2012, that would reduce GHGs and improve fuel economy from motor vehicles. This proposal was a joint proposal by
EPA and the U.S. Department of Transportation (DOT), with
DOT proposing to adopt corporate average fuel economy
(CAFE) standards for model years 2012 and after. See 74 FR
49453.
5
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FR 51535). 6 Commenters represented a range of interests, including State regulatory agencies, corporations that may need to obtain PSD permits, trade associations representing various industrial sectors,
and environmental and public interest groups.
Commenters representing States and regulated entities generally expressed support for eh actual control
interpretation, while environmental and public interest groups generally favored the alternative interpretations. State and regulated entities also supported EPA’s proposed action to apply PSD requirements
at the point in time when an actual control requirement becomes effective, with many entities specifically requesting that EPA interpret “effective” to
mean the compliance date of a rule. Environmental
stakeholders supported retaining the position in the
existing PSD Interpretive Memo that PSD requirements apply to a pollutant upon the promulgation of
the relevant requirement for that pollutant.
EPA has not been persuaded that the Agency is
compelled by the CAA, the terms of EPA regulations
or prior EPA action to apply any of the four alternatives to its preferred interpretation described in the
October 7, 2009 notice—monitoring and reporting
requirement, EPA-approved SIP, endangerment
finding, or CAA section 209 waiver. EPA has likeIn some cases, a commenter on the proposed reconsideration
of the PSD Interpretive Memo addressed an issue or topic that
is under consideration in the forthcoming PSD and Title V GHG
Tailoring Rule. Accordingly, EPA refers the reader to that
rulemaking for EPA responses to those comments.

6
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wise not been persuaded that all of the alternative
interpretations are precluded by the CAA. However,
since congress has not precisely spoken to this issue,
EPA has the discretion to choose among the range of
permissible interpretations of the statutory language. Since EPA’s interpretation of the regulations
is not precluded by the statutory language, EPA is
electing to maintain that interpretation on policy
grounds. EPA has concluded that the “actual control”
interpretation is not only consistent with decades of
past practice, but provides the most reasonable and
workable approach to developing an appropriate regulatory scheme to address newly identified pollutants of concern. Thus, except as to the one element
that EPA proposed to modify, EPA is reaffirming the
PSD Interpretive Memo and its establishment of the
actual control interpretation of the phrase “subject to
regulation” under the PSD provisions in the CAA
and EPA regulations.
EPA has been persuaded by public comments on
the proposed reconsideration to modify the portion of
its interpretation regarding the timing of when a pollutant becomes subject to regulations under the CAA
and thus covered by the requirements of the PSD
permitting program. Specifically, EPA is modifying
its interpretation of 40 CFR 52.21(b)(50) of its regulations, and the parallel provision in 40 CFR
51.166(b)(49), to establish that the PSD requirements will not apply to a newly regulated pollutant
until a regulatory requirement to control emissions
of that pollutant “takes effect.” EPA has concluded
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that this approach is consistent with the CAA and a
reasonable reading of the regulatory text.
Based on these final determinations, EPA will continue to apply the interpretation reflected in the PSD
Interpretive Memo with one refinement. For the reasons discussed in more detail below, EPA has not
generally found cause to change the discussion or
reasoning reflected in the Memo. As a result, EPA
does not see a need to either withdraw or re-issue the
Memo. However, this notice refines one paragraph of
that memorandum to reflect EPA’s current view that
a pollutant becomes subject to regulation at the time
the first control requirements applicable to a pollutant take effect. Public comments raised several
questions regarding the application of the PSD program and Title V permits to GHGs that EPA did not
specifically raise in the October 7, 2009 proposed notice of reconsideration. Some of these comments
raised significant issues that the Agency recognizes
the need to address at this time to ensure the orderly
transition to the regulation of GHGs under these
permitting programs. Thus, this notice reflects additional interpretations and EPA statements of policy
on topics not discussed in the October 7, 1009 notice.
These interpretations and polices have been developed after careful consideration of the public comments submitted to EPA on this action and related
matters. In subsequent actions, EPA may address
additional topics raised in public comments on this
action that the Agency did not consider necessary to
address at this time.
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Regarding GHGs, EPA has concluded that PSD
program requirements will apply to GHGs upon the
date that the anticipated tailpipe standards for lightduty vehicles (known as the “DLV Rule”) take effect.
Based on the proposed LDV Rule, those standards
will take effect when the 2012 model year begins,
which is no earlier than January 2, 2011. While the
LDV Rule will become “effective” for the purposes of
planning for the upcoming model years as of 60 days
following publication of the rule, the emissions control requirements in the rule do not “take effect”—
i.e., requiring compliance through vehicular certification before introducing any Model Year 2012 into
commerce—until Jan. 2, 2011, or approximately 9
months after the planned promulgation of the LDV
Rule. Furthermore, as EPA intends to explain soon
in detail in the final action on the PSD and Title V
GHG Tailoring Rule (known as the “Tailoring
Rule”), 7 in light of the significant administrative
challenges presented by the application of the PSD
and Title V requirements for GHGs (and considering
the legislative intent of the PSD and Title V statutory provisions), it is necessary to defer applying the
PSD and title V provisions for sources that are major
based only on emissions of GHGs until a date that
extends beyond January 2, 2011.
[CONTENT OMITTED]
The proposed “Tailoring Rule” can be found at 74 FR 55291
(Oct. 27, 2009).
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IV. Application of PSD Interpretive Memo to
PSD Permitting for GHGs
A. Date by Which GHGs Will be “Subject to Regulation”
Although the PSD Interpretive Memo and this reconsideration reflect a broad consideration of the
most appropriate legal interpretation and policy for
all pollutants regulated under the CAA, the need to
clarify this issue as a general matter has been driven
by concerns over the effects of GHG emissions on
global climate and the contention made by some parties in permit proceedings that EPA began regulating CO2 as early as the promulgation of monitoring
and reporting requirements in EPA’s Part 75 rules to
implement section 821 of the CAA Amendments of
1990. The vast majority of public comments on the
October 7, 2009 notice focused on the regulation of
GHGs under the PSD program. As a result, EPA recognizes that it is critically important at this time for
the Agency to make clear when the requirements of
the PSD permitting program for stationary sources
will apply to GHGs. For the reasons discussed below,
GHGs will initially become “subject to regulation”
under the CAA on January 2, 2011, assuming that
EPA issues final GHG emissions standards under
section 202(a) applicable to model year 2012 new motor vehicles as proposed. As a result, with that assumption, the PSD permitting program would apply
to GHGs on that date. However, the Tailoring Rule,
noted above, proposed various options for phasing in
PSD requirements for sources emitting GHGs in var-
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ious amounts above 100 or 250 tons per year. Since
EPA has not yet completed that rulemaking, today’s
action concludes only that, under the approach envisioned for the vehicle standards, GHGs would not be
considered “subject to regulation” (and no source
would be subject to PSD permitting requirements for
GHGs) earlier than January 2, 2011. The final Tailoring Rule will address the applicability of PSD requirements for GHG-emitting sources that are not
presently subject to PSD permitting.
EPA’s determination that PSD will begin to apply
to GHGs on January 2, 2011 is based on the following considerations: (1) The overall interpretation reflected in the PSD Interpretive Memo; (2) EPA’s conclusion in this notice that a pollutant becomes subject to regulation when controls “take effect,” and (3)
the assumption that the agency will establish emissions standards for model year 2012 vehicles when it
completes the proposed LDV Rule.
As proposed, the LDV Rule consists of two kinds
of standards—fleet average standards determined by
the emissions performance of a manufacturer’s fleet
of various models, and separate vehicle standards
that apply for the useful life of a vehicle to the various models that make up the manufacturer’s fleet.
CAA section 203(a)(1) prohibits manufacturers from
introducing a new motor vehicle into commerce unless the vehicle is covered by an EPA-issued certificate of conformity for the appropriate model year.
Section 206(a)(1) of the CAA describes the requirements for EPA issuance of a certificate of conformity,

127a
based on a demonstration of compliance with the
emission standards established by EPA under section 202 of the Act. A certification demonstration requires emission testing, and must be done for each
model year.
The certificate covers both fleet average and vehicle standards, and the manufacturer has to demonstrate compliance with both of these standards for
purposes of receiving a certificate of conformity. The
demonstration for the fleet average is based on a projection of sales for the model year, and the demonstration for the vehicle standard is based on emissions testing and other information.
Both the fleet average and vehicle standards in
the LDV Rule will require that automakers control
or limit GHG emissions from the tailpipes of these
vehicles. As such, they clearly constitute “regulation”
of GHGs under the interpretation in the PSD Interpretive Memo. This view is consistent with the position originally expressed by EPA in 1978 that a pollutant regulated in a Title II regulation is a pollutant subject to regulations. See 42 FR at 57481.
However, the regulation of GHGs will not actually
take effect upon promulgation of the LDV Rule or on
the effective date of the LDV Rule when the provisions of the rule are incorporated into the Code of
Federal Regulations.
Under the LDV Rule, the standards for GHG
emissions are not operative until the 2012 model
year, which may begin as early as January 2, 2011.
In accordance with the requirements of Title II of the
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CAA and associated regulations, vehicle manufacturers may not introduce a model year 2012 vehicle
into commerce without a model year 2012 certificate
of conformity. See CAA section 203(a)(1). A model
year 2012 certificate only applies to vehicles produced during that model year, and the model year
production period may begin no earlier than January
2, 2011. See CAA section 202(b)(3)(A) and implementing regulations at 40 CFR 85.2302 through
85.2305. Thus, a vehicle manufacturer may not introduce a model year 2012 vehicle into commerce
prior to January 2, 2011.
There will be no controls or limitations on GHG
emissions from model year 2011 vehicles. The obligation on an automaker for a model year 2012 vehicle
would be to have a certificate of conformity showing
compliance with the emissions standards for GHGs
when the vehicle is introduced into commerce, which
can occur on or after January 2, 2011. Therefore, the
controls on GHG emissions in the Light Duty Rule
will not take effect until the first date when a 2012
model year vehicle may be introduced into commerce.
In other words, the compliance obligation under the
LDV Rule does not occur until a manufacturer may
introduce into commerce vehicles that are required
to comply with GHG standards, which will begin
with MY 2012 and will not occur before January 2,
2011. Since CAA section 203(a)(1) prohibits manufacturers from introducing a new motor vehicle into
commerce unless the vehicles is covered by an EPAissued certificate of conformity for the appropriate
model year, as of January 2, 2011, manufacturers
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will be precluded from introducing into commerce
any model year 2012 vehicle that has not been certified to meet the applicable standards for GHGs.
This interpretation of when the GHG controls in
the LDV Rule take effect, and therefore, make GHGs
subject to regulation under the Act for PSD purposes,
is consistent with the statutory language in section
202(a)(2) of the CAA. This section provides that “any
regulation prescribed under paragraph (1) of this
subsection (and any revision thereof) shall take effect
after such period as the Administrator finds necessary to permit the development and application of
the requisite technology, giving appropriate consideration to the cost of compliance with such period.”
See 42 U.S.C. 7521(a)(2) (emphasis added). The final
LDV Rule will apply to model years 2012 through
2016. The time leading up to the introduction of
model year 2012 is the time that EPA “finds necessary to permit the development and application of
the requisite technology, giving appropriate consideration to the cost of compliance within such period.”
Model year 2012 is therefore when the GHG standards in the rule “take effect.”
EPA does not agree with several commenters who
have suggested that the GHG standards in the proposed LDV Rule would not take effect until October
1, 2011. The latter date appears to be based on how
the National Highway Traffic Safety Administration
(NHTSA) determines the beginning of the 2012 model year under the Energy Policy and Conservation
Act (EPCA). Under EPCA, a more stringent CAFE
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standard must be prescribed by NHTSA at least 18
months before the beginning of the model year. For
purposes of this EPCA provision, NHTSA has historically construed the beginning of the model year to be
October 1 of the preceding calendar year. See 49
U.S.C. 32902(g)(2); 74 FR 49454, 49644 n.447 (Sep.
28, 2009). Although EPA has endeavored to harmonize its section 202(a) standards with the NHTSA
CAFE standards, EPA’s standards are promulgated
under distinct legal authority in the CAA. Thus, the
section 202(a) standards promulgated I the LDV
Rule are not subject to EPCA or NHTSA’s interpretation of when a model year begins for purposes of
EPCA. Under EPA’s planned LDV Rule, model year
2012 vehicles may be introduced into commerce as
early as January 2, 2011. Although as a practical
matter, some U.S. automakers may not begin introducing model year 2012 vehicles into commerce until
later in 2011, they may nevertheless do so as early as
January 2, 2011 under EPA’s regulations. Consistent
with the discussion above, EPA construes the phrase
“subject to regulation” in section 165(a)(4) and 169(3)
of the Act to mean that the BACT requirement applies when controls on a pollutant first apply to a
regulated activity, and not the point at which an entity first engages in the regulated activity. In this instance, the regulated activity is the introduction of
model year 2012 vehicles into commerce. As of January 2, 2011, a manufacturer may not engage in this
activity without complying with the applicable GHG
standards.
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Likewise, EPA does not agree with commenters
who argued that EPA should not consider the GHG
controls in the LDV Rule to take effect until automakers have to demonstrate compliance with the
fleet average standards at the end of the model year,
based on actual vehicle model production. As discussed above, the LDV Rule includes both fleet average standards and vehicle standards that apply to
individual vehicles throughout their useful lives. As
discussed above, both of these standards for GHG
emissions are operative o model year 2012 vehicles
introduced into commerce on or after January 2,
2011. Thus, controls on GHG emissions from automobiles will take effect prior to the date that a manufacturer must demonstrate compliance with the
fleet average standards. The fact that the manufacturer demonstrates final compliance with the fleet
average at a later date, based on production for the
entire year, does not change the fact that their conduct was controlled by both the fleet average and the
vehicle standards, and subject to regulation, prior to
that date.
B. Implementation Concerns
A substantial number of commenters requested
that EPA defer application of the PSD program requirements to GHGs based on various practical implementation considerations, and several of these
comments argued that the CAA affords EPA the discretion to set an implementation date based on such
concerns. EPA agrees that application of PSD program requirements to GHGs presents several signifi-
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cant implementation challenges for EPA, States and
other entities that issue permits, and the sources
that must obtain permits. Indeed, many of the public
comments have illustrated the magnitude of the
challenge beyond what is described in the proposed
notice on reconsideration of the PSD Interpretive
Memo and the proposed Tailoring Rule.
In recognition of the substantial challenges associated with incorporation GHGs into the PSD program, EPA’s preference would be to establish a specific date when the PSD permitting requirements initially apply to GHGs based solely on these practical
implementation considerations. However, EPA has
not been persuaded that it has the authority to proceed in this manner. While EPA may have discretion
as to the manner and time for regulating GHG emissions under the CAA, once EPA has determined to
regulate a pollutant in some form under the act and
such regulation is operative on the regulated activity, the terms of the Act make clear that the PSD program is automatically applicable.
Nonetheless, given the substantial magnitude of
the PSD implementation challenges presented by the
regulation of GHGs, EPA proposed in the Tailoring
Rule to at least temporarily limit the scope of GHG
sources covered by the PSD program to ensure that
permitting authorities can effectively implement it.
EPA based the proposal primarily on two legal doctrines: The “absurd results” doctrine, which EPA
proposed to apply on the basis that congress did not
envision that the PSD program would apply to the
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many small sources that emit GHGs; and the “administrative necessity” doctrine, which EPA proposed to apply because of the extremely large administrative burdens that permitting authorities would
confront in permitting the GHG sources. In comment
on that action, as well as in comments on the PSD
Interpretive Memo reconsideration proposal, EPA
received numerous suggestions that it is necessary to
limit the scope of sources covered at the time GHGs
become subject to regulations. Commenters further
stated that it is necessary to select a “trigger date”
for GHG permitting that takes into account the time
needed for permitting authorities to adopt any scopelimiting measures (including the need to amend
State law), to secure the necessary additional financial and other resources, and to hire and train the
staff needed to respond to the increase in permitting
workload. These comments make clear that more
time will be needed beyond January 2, 2011 before
permitting of many GHG stationary sources can
begin. Thus, EPA will be taking additional action in
the near future in the context of the Tailoring Rule to
address GHG-specific circumstances that will exist
beyond January 2, 2011.
C. Interim EPA policy To Mitigate Concerns Regarding GHG Emissions From Construction or Modification of Large Stationary Sources
While EPA has concluded that GHGs will not become subject to regulation (and hence the PSD BACT
requirement will not apply to them) earlier than
January 2, 2011, permitting authorities that issue
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permits before January 2, 2011 are already in a position to, and should, use the discretion currently
available under the BACT provisions of the PSD program to promote technology choices for control of criteria pollutants that will also facilitate the reduction
of GHG emissions. More specifically, the CAA BACT
definition requires permitting authorities selecting
BACT to consider the reductions available through
application of not only control methods, systems, and
techniques, but also through production processes,
and requires them to take into account energy, environmental, and economic impacts. Thus, the statute
expresses the need for a comprehensive review of
available pollution control methods when evaluating
BACT that clearly requires consideration of energy
efficiency. The consideration of energy efficiency is
important because it contributes to reduction of pollutants to which the PSD requirements currently
apply and have historically been applied. Further,
although BACT does not now apply to GHG, BACT
for other pollutants can, through application of more
efficient production processes, indirectly result in
lower GHG emissions.
Neither the statute nor EPA regulations specify
precisely how to address energy efficiency in BACT
determinations no has EPA fully articulated how to
take climate considerations into account under the
“energy, environmental, and economic impacts” considerations of BACT. Further, while EPA’s BACT
guidance for currently regulated pollutants has addressed some facets of these issues, EPA believes
that, given the potential importance of the indirect
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GHG benefits, it will be useful for EPA to summarize
this guidance and further clarify it as necessary in
order to further illustrate where PSD permitting authorities should be using existing BACT authority for
pollutants that are presently regulated in ways that
can indirectly address concerns about GHG emissions from large stationary sources. EPA is developing such guidance and plans to issue it in the near
future.
D. Transition for Pending Permit Applications
Some commenters requested that EPA address the
question of how the application of PSD requirements
to GHGs will affect applications for PSD permits
that are pending on the date GHGs initially become
“subject to regulation.” These commenters generally
asked that EPA establish an exclusion for PSD permit application that was submitted in complete form
before the date on which PSD begins to apply to
GHGs.
In light of EPA’s conclusion that pollutants become subject to regulation for PSD purposes when
control requirements on that pollutant take effect
and that such requirements will not take effect for
GHGs until January 2, 2011 if EPA finalizes the
proposed LDV Rule as anticipated, EPA does not see
any grounds to establish a transition period for permit applications that are pending before GHGs become subject to regulation. As a general matter,
permitting and licensing decisions of regulatory
agencies must reflect the law in effect at the time the
agency makes a final determination on a pending
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application. See Ziffrin v. United States, 318 U.S. 73,
78 (1943); State of Alabama v. EPA, 557 F.2d 1101,
1110 (5th Cir. 1977); In re: Dominion Energy Brayton
Point, LLC, 12 E.A.D. 490, 614-616 (EAB 2006); In re
Phelps Dodge Corp., 10 E.A.D. 460, 478 n.10 (EAB
2002). Thus, in the absence of an explicit transition
or grandfathering provision in the applicable regulations (and assuming EPA finalizes the LDV Rule as
planned), each PSD permit issued on or after January 2, 2011 would need to contain provisions that
satisfy the PSD requirements that will apply to
GHGs as of that date.
Under certain circumstances, EPA has previously
allowed proposed new major sources and major modifications that have submitted a complete PSD permit
application before a new requirement becomes applicable under PSD regulations, but have not yet received a final and effective PSD permit, to continue
relying on information alrady in the application rather than immediately having to amend applications
to demonstrate compliance with the new PSD requirements. In such a way, these proposed sources
and modifications were “grandfathered” or exempted
from the new PSD requirements that would otherwise have applied to them.
For example, EPA adopted a grandfathering provision when it changed the indicator for the particulate matter NAAQS from total suspended particulate
matter (TSP) to particulate matter less than 10 microns (PM10). The Federal PSD regulations at 40
CFR 52.21(i)(1)(x) provide that the owners or opera-
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tors of proposed sources or modifications that submitted a complete permit application before July 31,
1987, but did not yet receive the PSD permit, are not
required to meet the requirements for PM10, but
could instead satisfy the requirements for TSP that
were previously in effect.
In addition, EPA has allowed some grandfathering
for permit applications submitted before the effective
date of an amendment to the PSD regulations establishing new maximum allowable increases in pollutant concentrations (also known as PSD “increments”). The Federal PSD regulations at 40 CFR
52.21(i)(10) provide that proposed sources or modifications that submitted a complete permit application
before the effective date of the increment in the applicable implementation plan are not required to
meet the increment requirements for PM10, but
could instead satisfy the increment requirements for
TSP that were previously in effect. Also, 40 CFR
52.21(i)(9) provides that sources or modifications
that submitted a complete permit application before
the provisions embodying the maximum allowable
increase for nitrogen oxides (NOx) 14 took effect, but
did not yet receive a final and effective PSD permit,
are not required to demonstrate compliance with the
new increment requirements to be eligible to receive
the permit.

The increments for emissions of the various oxides of nitrogen
are expressed as concentrations of nitrogen dioxide (NO2).
14
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Under the particular circumstances presented by
the forthcoming application of PSD requirements to
GHGs, EPA does not see a justification for adopting
an explicit grandfathering provision of the nature
described above. Permit applications submitted prior
to the publication of this notice should in most cases
be issued prior to January 2, 2011 and, thus, effectively have a transition period of nine months to
complete processing before PSD requirements become applicable. Additional time for completion of
action on applications submitted prior to the onset of
PSD requirements for GHGs therefore does not appear warranted to ensure a smooth transition and
avoid delays for pending applications. To the extent
any pending permit review cannot otherwise be completed within the next nine months based on the requirements for pollutants other than GHGs, it
should be feasible for permitting authorities to begin
incorporation GHG considerations into permit reviews in parallel with the completion of work on other pollutants without adding any additional delay to
permit processing.
Furthermore, the circumstances surrounding the
onset of requirements for GHGs are distinguishable
from prior situations where EPA has allowed grandfathering of applications that were deemed complete
prior to the applicability new PSD permitting requirements. First, this action and the PSD Interpretive Memo do not involve a revision of the PSD permitting regulations but rather involves clarifications
of how EPA interprets the existing regulatory text.
This action articulates what has, in most respects,
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been EPA’s longstanding practice. It has been EPA’s
consistent position since 1978 that regulation of a
pollutant under Title II triggers PSD requirements
for such a pollutant. See 42 FR 57481. Thus, permitting authorities and permit applicants could reasonably anticipate that completion of the LDV Rule
would trigger PSD and prepare for this action. Many
commenters interpreted EPA’s October 7, 2009 notice as proposing to trigger PSD requirements within
60 days of the promulgation of the LDV Rule rather
than the January 2, 2011 date that EPA has determined to be the date the controls in that rule take
effect. Second, there are presently no regulatory requirements in effect for GHGs. On the other hand, at
the time EPA moved from using TSP to using PM10
as the indicator for the particulate matter NAAQS,
grandfathered sources were still required to satisfy
PSD requirements for particulate matter based on
the TSP indicator. Likewise, when EPA later updated the PSD increment for particulate matter to use
the PM10 indicator, the grandfathered sources were
still required to demonstrate that they would not
cause or contribute to a violation of the NO2 NAAQS.
In contrast, for GHGs, there are no measures currently in effect that serve to limit emission of GHGs
from stationary sources.
For these reasons, EPA does not intend to promulgate a transition or grandfathering provision that
exempts pending permit applications from the onset
of GHG requirements in the PSD program. As discussed above, in the absence of such a provision, PSD
permits that are issued on or after January 2, 2011
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(in accordance with limitations promulgated in the
upcoming Tailoring Rule) will be required to contain
provisions that fulfill the applicable program requirements for GHGs.
V. PSD Program Implementation by EPA and
States
Consistent with the PSD Interpretive Memo, the
refined interpretation reflected in this notice (that a
pollutant subject to actual control becomes subject to
regulation at the time such controls take effect) is an
interpretation of the language in 40 CFR 52.21(b)(50)
of EPA’s regulations. EPA will apply the PSD Interpretive Memo, with the refinement described above,
when implementing the Federal permitting program
under 40 CFR 52.21. Furthermore, EPA will expect
States that implement the Federal PSD permit program under delegation from an EPA Regional Office
will do the same.
In addition, EPA will apply the interpretation reflected in this notice and the PSD Interpretive Memo
in its oversight of existing State programs and review and approval of new program submissions.
Many States implement the PSD program pursuant
to State laws that have been approved by EPA as
part of the SIP, pursuant to a determination by EPA
that such laws meet the PSD program criteria set
forth in 40 CFR 51.166. The EPA regulation setting
forth PSD program requirements for SIPs also includes the same definition of the term “regulated
NSR pollutant” as the Federal program regulation.
See 40 CFR 51.166(b)(49). Because this regulation
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uses the same language as contained in 40 CFR
52.21 and the same considerations apply to implementation of the PSD program under State laws,
EPA will interpret section 51.166(b)(49) in the same
manner as section 52.21(b)(50). However, in doing
so, EPA will be mindful that permitting authorities
in SIP-approved States have some independent discretion to interpret State laws, provided those interpretations are consistent with minimum requirements under the Federal law.
To the extent approved SIPs contain the same
language as used in 40 CFR 52.21(b)(50) or 40 CFR
51.166(b)(49), SIP-approved State permitting authorities may interpret that language in State regulations in the same manner reflected in the PSD Interpretive Memo and this notice. However, EPA will not
seek to preclude actions to address GHGs in PSD
permitting actions prior to January 2, 2011 where a
State permitting authority feels it has the necessary
legal foundation and resources to do.
EPA has not called on any States to make a SIP
submission that addresses the interpretive issues
addressed in this notice and the PSD Interpretive
Memo. As long as States are applying their approved
program regulations consistent with the hminimum
program elements established in 40 CFR 51.166,
EPA does not believe it will be necessary to issue a
SIP call for all States to address this issue. However,
permitting authorities in SIP-approved States do not
have the discretion to apply State laws in a manner
that does not meet the minimum Federal standards
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in 40 CFR 51.166, as interpreted and applied by
EPA. Thus, if a State is not applying the PSD requirements to GHGs for the required sources after
January 2, 2011, or lacks the legal authority to do so,
EPA will exercise its oversight authority as appropriate to call for revisions to SIPs and to otherwise
ensure sources do not commence construction without permits that satisfy the minimum requirements
of the Federal PSD program.
To enable EPA to assess the consistency of a
State’s action with any PSD program requirements
for GHGs, States should ensure that the record for
each PSD-permitting decision addresses whether the
State has elected to follow EPA’s interpretation or
believes it is appropriate to apply a different interpretation of State laws that is nonetheless consistent
with the requirements of EPA’s PSD program regulations. In light of additional actions to be taken by
EPA in the Tailoring Rule, States that issue permits
in the near term may want to preserve the discretion
to modify their approach after other EPA actions are
finalized. In light of this contingency, one option
States may consider is to establish that the State
will not interpret its laws to require PSD permits for
sources that are not required to obtain PSD permits
under EPA regulations.
VI. Application of the Title V Program to
Sources of GHGs
Although the PSD Interpretive Memo and the October 7, 2009 proposed reconsideration notice addressed only PSD permitting issues, EPA received
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several comments on the proposed reconsideration
that also addressed the application of Title V permitting requirements to GHGs. Most of these comments
urged EPA to apply the same approach for determining major source applicability for Title V permitting
that EPA applies to PSD. EPA has in fact been following the PSD approach in many respects. As with
the PSD program, currently GHGs are not considered to be subject to regulation and have not been
considered to trigger applicability under Title V.
EPA discussed this in the preamble to the proposed
Tailoring Rule as described below. See 74 FR at
55300 n.8.
Title V requires, among other things, that any
“major source”—defined, as relevant here, under
CAA sections 302(j) and 501(2(b), as “any stationary
facility or source of air pollutants which directly
emits, or has the potential to emit, one hundred tons
per year or more of any air pollutant * * *”—apply
for a Title V permit. EPA interprets this requirement
to apply to sources of pollutants “subject to regulation” under the Act. EPA previously articulated its
interpretation that this Title V permitting requirement applies to “pollutants subject to regulation” in a
1993 memorandum from EPA’s air program. Memorandum from Lydia N. Wegman, Deputy Director,
Office of Air Quality Planning and Standards, U.S.
EPA, “Definition of Regulated Air Pollutant for Purposes of Title V” (Apr. 26, 1993) (“Wegman Memo”).
EPA continues to maintain this interpretation. The
interpretation in this memorandum was based on: (1)
EPA’s reading of the definitional chain for “major
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source” under Title V, including the definition of “air
pollutant” under section 302(g) and the definition of
“major source” under 302(j); (2) the view that Congress did not intend to require a variety of sources to
obtain Title V permits if they are not otherwise regulated under the Act (see also CAA section 504(a),
providing that Title V permits are to include and assure compliance with applicable requirements under
the Act); and (3) consistency with the approach under the PSD program. While the specific narrow interpretation in the Wegman Memo of the definition
of “air pollutant” in CAA section 302(g) is in question
in light of Massachusetts (finding this definition to be
“sweeping”), EPA believes the core rationale for its
interpretation of the applicability of Title V remains
sound. EPA continues to maintain its interpretation,
consistent with CAA sections 302(j), 501, 502 and
504(a), that the provisions governing Title V applicability for “a major stationary source” can only be
triggered by emissions of pollutants subject to regulation. This interpretation is based primarily on the
purpose of Title V to collect all regulatory requirements applicable to a source and to assure compliance with such requirements—see, e.g., CAA section
504(a)—and on the desire to promote consistency
with the approach under the PSD program.
In applying this interpretation under Title V, the
Wegman Memo also explains that EPA does not consider CO2 to be a pollutant subject to regulation
based on the monitoring and reporting requirements
of section 821 of the Clean Air Act Amendments of
1990. As articulated in numerous orders issued by
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EPA in response to petitions to object to Title V
permits EPA views the Title V operating permits
program as a vehicle for ensuring that air quality
control requirements are appropriately applied to facility emission units and that compliance with these
requirements is assured. See, e.g., In the Matter of
Fort James Camas Mill, Petition No. X-1999-1 at 3-4
(Dec. 22, 2000); In the Matter of Cash Creek Generation, LLC, Petition Nos. IV-2008-1 & IV-2008-2 at 2
(Dec. 15, 2009). The Wegman Memo points out that
section 821 involves reporting and study of emissions, but is not related to actual control of emissions. Since the reporting requirements of section
821 have no connection to existing air quality control
requirements, it is appropriate not to treat them as
making CO2 “subject to regulation” for purposes of
Title V. Cf. Section 504(b) (providing EPA authority
to specify requirements for “monitoring and analysis
of pollutants regulated under this Act.”).
EPA has not previously explicitly considered the
question of when a pollutant becomes ‘subject to regulation” under this established interpretation of the
Title V requirements. 15 EPA received comments in
The preamble to the proposed Tailoring Rule implicitly assumed that a pollutant will become “subject to regulation” for
PSD and Title V at the same time (and, in one case, suggests
that time will be on promulgation of the LDV Rule). The latter
statement was based on the interpretation in the current PSD
Interpretive Memo, but failed to note that EPA had proposed to
change that interpretation in the October 7, 2009 notice (signed
the same day as the proposed Tailoring Rule). See 74 FR at
55300 and 55340-41.
15
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this reconsideration proceeding specifically on the
question of when a pollutant becomes subject to regulation for purposes of Title V. In light of these comments, and the decision to adopt a “takes effect” approach for PSD, EPA believes it is appropriate to address this issue for Title V with respect to GHG.
EPA is mindful of the different purposes for the
PSD and Title V programs under the statute. While
PSD results in substantive control requirements as
necessary to meet air quality goals, Title V is focused
on identifying, collecting, and assuring compliance
with other Act requirements (including PSD), and
generally does not itself result in new control requirements. Nevertheless, as reflected in the
Wegman Memo, the two programs have historically
followed the same approach for determining when a
pollutant is “subject to regulation.” 16 EPA believes
that a “takes effect” approach to the triggering of
new pollutants is desirable and appropriate for Title
V, for many of the reasons described above for PSD.
EPA is therefore generally inclined to follow the approach adopted today for PSD, and concludes that
GHGs are “subject to regulation,” for purposes of determining whether a source of GHGs is a “major
source” for Title V, no earlier than the date on which
a control requirement for GHGs “takes effect.” EPA
currently anticipates that the LDV Rule will be the
first control requirement for GHGs to take effect.
Under this approach, as with PSD, if the LDV Rule
16

Wegman Memo at 5.
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takes effect as of January 2, 2011, a source that is
not currently subject to Title V for its GHG emissions
could become so no earlier than January 2, 2011. 17
Finally, as with PSD, EPA expects that, beyond
January 2, 2011, there will remain significant administrative and programmatic considerations associated with permitting of GHGs under Title V. In
light of this, as discussed above with regard to PSD
permitting, EPA will be further addressing in the final Tailoring Rule (to be promulgated in the near future) the manner in which sources can become subject to Title V as a result of their GHG emissions.
VII. Statutory Authority
The statutory authority for this action is provided
by section 553 of the Administrative Procedure Act (5
U.S.C. 553) and the Clean Air Act (CAA), as amended (42 U.S.C. 7401 et seq.). Relevant portions of the
CAA include, but are not necessarily limited to, sections 101, 165, 169, 301, 302, 307, 501, 502, and 504
(42 U.S.C. 7402, 7475, 7479, 7601, 7602, 7607, 7661,
7661a, 7661d).
VIII. Judicial Review
This action is a nationally applicable final action
under section 307(b) of the Act. As a result, any legal challenges to this action must be brought to the

This date is also when EPA expects the first CAA control program addressing GHGs at stationary sources (i.e., the PSD program) to be in place.
17
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United States Court of Appeals for the District of Columbia Circuit by June 1, 2010.
Dated: March 29, 2010.
Lisa P. Jackson,
Administrator.
[FR Doc. 2010-7536 Filed 4-1-10; 8:45 a.m.]
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APPENDIX D
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts 51, 52, 70, and 71
[EPA–HQ–OAR–2009–0517; FRL–9152–8]
RIN 2060–AP86
Prevention of Significant Deterioration
and Title V Greenhouse Gas Tailoring Rule
AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
_________________________________________________
SUMMARY: EPA is tailoring the applicability criteria that determine which stationary sources and
modification projects become subject to permitting
requirements for greenhouse gas (GHG) emissions
under the Prevention of Significant Deterioration
(PSD) and title V programs of the Clean Air Act
(CAA or Act). This rulemaking is necessary because
without it PSD and title V requirements would apply, as of January 2, 2011, at the 100 or 250 tons per
year (tpy) levels provided under the CAA, greatly increasing the number of required permits, imposing
undue costs on small sources, overwhelming the resources of permitting authorities, and severely impairing the functioning of the programs. EPA is relieving these resource burdens by phasing in the applicability of these programs to GHG sources, starting with the largest GHG emitters. This rule estab-
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lishes two initial steps of the phase-in. The rule also
commits the agency to take certain actions on future
steps addressing smaller sources, but excludes certain smaller sources from PSD and title V permitting
for GHG emissions until at least April 30, 2016.
DATES: This action is effective on August 2, 2010.
[Content Omitted]
II. Overview of the Final Rule
EPA is relieving overwhelming permitting burdens that would, in the absence of this rule, fall on
permitting authorities and sources. We accomplish
this by tailoring the applicability criteria that determine which GHG emission sources become subject to
the PSD and title V programs 1 of the CAA. In particular, EPA is establishing with this rulemaking a
phase-in approach for PSD and title V applicability,
and is establishing the first two steps of the phase-in
for the largest emitters of GHGs. We also commit to
certain follow-up actions regarding future steps beyond the first two, discussed in more detail later.
Our legal basis for this rule is our interpretation of
the PSD and title V applicability provisions under
the familiar Chevron 2 two-step framework for interUnless otherwise indicated, references in this preamble to “title V,” “title V requirements,” the “title V program,” and similar
references are to the operating permit provisions in CAA sections 501–506, and not the “small business stationary source
technical and environmental compliance assistance program”
under CAA section 507.
1

2

Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984).
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preting administrative statutes, taking account of
three legal doctrines, both separately and interdependently: They are what we will call (1) The “absurd results” doctrine, which authorizes agencies to
apply statutory requirements differently than a literal reading would indicate, as necessary to effectuate congressional intent and avoid absurd results, (2)
the “administrative necessity” doctrine, which authorizes agencies to apply statutory requirements in
a way that avoids impossible administrative burdens; and (3) the “one-step-at-a-time” doctrine, which
authorizes agencies to implement statutory requirements a step at a time. This legal basis justifies each
of the actions we take with this rule—e.g., each of the
first two steps of the phase-in approach—both (1) as
part of the overall tailoring approach, and (2) independently of each other action we take with this rule.
EPA also has authority for this Tailoring Rule under
CAA section 301(a)(1), which authorizes the Administrator “to prescribe such regulations as are necessary to carry out his functions under [the CAA].”
For the first step of this Tailoring Rule, which will
begin on January 2, 2011, PSD or title V requirements will apply to sources’ GHG emissions only if
the sources are subject to PSD or title V anyway due
to their non-GHG pollutants. Therefore, EPA will not
require sources or modifications to evaluate whether
they are subject to PSD or title V requirements solely
on account of their GHG emissions. Specifically, for
PSD, Step 1 requires that as of January 2, 2011, the
applicable requirements of PSD, most notably, the
best available control technology (BACT) require-
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ment, will apply to projects that increase net GHG
emissions by at least 75,000 tpy carbon dioxide
equivalent (CO2e), but only if the project also significantly increases emissions of at least one non-GHG
pollutant. For the title V program, only existing
sources with, or new sources obtaining, title V permits for non-GHG pollutants will be required to address GHGs during this first step.
The second step of the Tailoring Rule, beginning
on July 1, 2011, will phase in additional large
sources of GHG emissions. New sources as well as
existing sources not already subject to title V that
emit, or have the potential to emit, at least 100,000
tpy CO2e will become subject to the PSD and title V
requirements. In addition, sources that emit or have
the potential to emit at least 100,000 tpy CO2e and
that undertake a modification that increases net
emissions of GHGs by at least 75,000 tpy CO2e will
also be subject to PSD requirements. For both steps,
we also note that if sources or modifications exceed
these CO2e-adjusted GHG triggers, they are not covered by permitting requirements unless their GHG
emissions also exceed the corresponding mass-based
triggers (i.e., unadjusted for CO2e.)
EPA believes that the costs to the sources and the
administrative burdens to the permitting authorities
of PSD and title V permitting will be manageable at
the levels in these initial two steps, and that it would
be administratively infeasible to subject additional
sources to PSD and title V requirements at those
times. However, we also intend to issue a supple-
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mental notice of proposed rulemaking (SNPR) in
2011, in which we will propose or solicit comment on
a third step of the phase-in that would include more
sources, beginning by July 1, 2013. In the same
rulemaking, we may propose or solicit comment on a
permanent exclusion from permitting for some category of sources, based on the doctrine of “absurd results,” within the Chevron framework. We are establishing an enforceable commitment that we will complete this rulemaking by July 1, 2012, which will allow for 1 year’s notice before Step 3 would take effect.
In addition, we commit to explore streamlining
techniques that may well make the permitting programs much more efficient to administer for GHGs,
and that therefore may allow their expansion to
smaller sources. We expect that the initial streamlining techniques will take several years to develop and
implement.
We are also including in this action a rule that no
source with emissions below 50,000 tpy CO2e, and no
modification resulting in net GHG increases of less
than 50,000 tpy CO2e, will be subject to PSD or title
V permitting before at least 6 years from now, April
30, 2016. This is because we are able to conclude at
the present time that the administrative burdens
that would accompany permitting sources below this
level will be so great that even the streamlining actions that EPA may be able to develop and implement in the next several years, and even with the increases in permitting resources that we can reasona-
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bly expect the permitting authorities to acquire, it
will be impossible to administer the permit programs
for these sources until at least 2016.
Further, we are establishing an enforceable commitment that we will (1) Complete a study by April
30, 2015, to evaluate the status of PSD and title V
permitting for GHG-emitting sources, including progress in developing streamlining techniques; and (2)
complete further rulemaking based on that study by
April 30, 2016, to address the permitting of smaller
sources. That rulemaking may also consider additional permanent exclusions based on the “absurd
results” doctrine, where applicable.
This Tailoring Rulemaking is necessary because
without it, PSD and title V would apply to all stationary sources that emit or have the potential to
emit more than 100 or 250 tons of GHGs per year
beginning on January 2, 2011. This is the date when
EPA’s recently promulgated Light-Duty Vehicle Rule
(LDVR) takes effect, imposing control requirements
for the first time on carbon dioxide (CO2) and other
GHGs. If this January 2, 2011 date were to pass
without this Tailoring Rule being in effect, PSD and
title V requirements would apply at the 100/250 tpy
applicability levels provided under a literal reading
of the CAA as of that date. From that point forward,
a source owner proposing to construct any new major
source that emits at or higher than the applicability
levels (and which therefore may be referred to as a
“major” source) or modify any existing major source
in a way that would increase GHG emissions would
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need to obtain a permit under the PSD program that
addresses these emissions before construction or
modification could begin. Similarly, title V would apply to a new or existing source exceeding the 100 tpy
applicability level in the Act, if the source did not already have a title V permit.
Under these circumstances, many small sources
would be burdened by the costs of the individualized
PSD control technology requirements and permit applications that the PSD provisions, absent streamlining, require. Additionally, state and local permitting
authorities would be burdened by the extraordinary
number of these permit applications, which are orders of magnitude greater than the current inventory
of permits and would vastly exceed the current administrative resources of the permitting authorities.
Permit gridlock would result with the permitting authorities able to issue only a tiny fraction of the permits requested.
These impacts—the costs to sources and administrative burdens to permitting authorities—that
would result from application of the PSD and title V
programs for GHG emissions at the statutory levels
as of January 2, 2011, are so severe that they bring
the judicial doctrines of “absurd results,” “administrative necessity,” and “one-step-at-a-time” into the
Chevron two-step analytical framework for statutes
administered by agencies. Under the U.S. Supreme
Court’s decision in Chevron, the agency must, at Step
1, determine whether Congress’s intent as to the
specific matter at issue is clear, and, if so, the agency
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must give effect to that intent. 3 If congressional intent is not clear, then, at Step 2, the agency has discretion to fashion an interpretation that is a reasonable construction of the statute.
To determine congressional intent, the agency
must first consider the words of the statutory requirements, and if their literal meaning answers the
question at hand, then, in most cases, the agency
must implement those requirements by their terms.
However, under the “absurd results” doctrine, the
literal meaning of statutory requirements should not
be considered to indicate congressional intent if that
literal meaning would produce a result that is senseless or that is otherwise inconsistent with—and especially one that undermines—underlying congressional purpose. In these cases, if congressional intent
for how the requirements apply to the question at
hand is clear, the agency should implement the statutory requirements not in accordance with their literal meaning, but rather in a manner that most
closely effectuates congressional intent. If congressional intent is not clear, then an agency may select
an interpretation that is reasonable under the statute.
Under the “administrative necessity” doctrine,
Congress is presumed, at Chevron Step 1, to intend
that its statutory directives to agencies be administrable, and not to have intended to have written
statutory requirements that are impossible to admin3

Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842–43 (1984).
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ister. Therefore, under this doctrine, an agency may
depart from statutory requirements that, by their
terms, are impossible to administer, but the agency
may depart no more than necessary to render the requirements administrable. Under the “one-step-at-atime” doctrine, Congress is presumed at Chevron
Step 1 to have intended to allow the agency to administer the statutory requirements on a step-bystep basis, as appropriate, when the agency remains
on track to implement the requirements as a whole.
Each of these doctrines supports our action separately, but the three also are intertwined and support
our action in a comprehensive manner.
Here, we have determined, through analysis of
burden and emissions data as well as consideration
of extensive public comment, that the costs to
sources and administrative burdens to permitting
authorities that would result from application of the
PSD and title V programs for GHG emissions at the
statutory levels as of January 2, 2011 should be considered “absurd results.” Therefore, we conclude that
under the “absurd results” doctrine, Congress could
not have intended that the PSD or title V applicability provisions—in particular, the threshold levels
and timing requirements—apply literally to GHG
sources as of that date.
Even so, the PSD and title V provisions and their
legislative history do indicate a clear congressional
intent, under Chevron Step 1, as to whether the two
permitting programs applied to GHG sources, and
that the intent was in the affirmative, that the per-
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mitting programs do apply to GHG sources. Our previous regulatory action defining the applicability
provisions made this clear, and we do not reopen this
issue in this rulemaking. Moreover, even if this longestablished regulatory position were not justifiable
based on Chevron Step 1—on the grounds that in
fact, congressional intent on this point is not clear—
then we believe that this position, that the statutory
provisions to apply PSD and title V generally to GHG
sources, was justified under Chevron step 2. 4
As to how to apply the PSD program to GHG
sources, congressional intent, as expressed in the
various statutory provisions and statements in the
legislative history, is clear that PSD should apply at
least to the largest sources initially, at least to as
many more sources as possible and as promptly as
possible over time—consistent with streamlining actions that we intend to consider coupled with increases in permitting authority resources—and at
least to a certain point. This is the approach we take
in this Tailoring Rule, and because it is consistent
with congressional intent, we believe it is required
under Chevron Step 1. Even if congressional intent
were not clear as to how to apply the PSD requirements to GHG sources, we would have authority under Chevron Step 2 to establish a reasonable interIn this preamble and the response to comments document we
fully address arguments that commenters and others have presented about congressional intent and coverage of GHGs. We do
so to be fully responsive, even though we believe that this is a
settled matter for which the time for judicial review has passed.
4
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pretation that is consistent with the PSD provisions,
and we believe that the tailoring approach so qualifies.
As for title V, the statutory provisions and legislative history, which of course are different than those
concerning the PSD program, do not express a clear
intent as to how title V applies to GHG sources,
which leads our analysis to Chevron Step 2, and
here, again, we believe that the tailoring approach is
a reasonable interpretation that is consistent with
the title V provisions.
For both PSD and title V, we intend to use the tailoring approach to address smaller GHG sources over
time, consistent with Congress’s expectations that
the programs would not impose undue costs to
sources or undue administrative burdens to permitting authorities. However, we cannot say at this
point how close to the statutory thresholds we will
eventually reach. Because this rule establishes only
the first two phases of the tailoring approach, we do
not find it necessary to answer these questions in
this rule, and instead we expect to resolve them
through future rulemaking. We will remain mindful
of the concerns that Congress expressed about including small sources in either program. We intend
to consider the issue of the applicability of title V to
GHG sources without applicable requirements (i.e.,
“empty permits”) in future steps of our tailoring approach. When we do so, we will further assess the
potential for the approach of excluding empty per-
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mits from title V to relieve burden consistent with
statutory requirements.
In addition, because Congress can be said to have
intended the PSD and title V programs to apply to
GHG sources, the Tailoring Rule is also justifiable
under the “administrative necessity” and “one-stepat-a-time” doctrines.
The legal analysis just described justifies each of
the actions in this rule. The first two steps that we
promulgate in this rule, which take effect on January
2, 2011 and July 1, 2011, constitute the most that
permitting authorities can reasonably be expected to
do by those times. Similarly, the 50,000 tpy floor that
we promulgate through at least April 30, 2016 is reasonable because the information we have available
now shows that it constitutes the most that permitting authorities can reasonably be expected to do by
that date. Finally, the study and two additional
rulemakings—to take effect by July 1, 2013 and
April 30, 2016—to which we commit in this rule establish a track for acquiring additional information
and for taking further steps to address the application of PSD and title V more closely to the literal
statutory levels. We intend to apply them as closely
to those levels as is consistent with congressional intent and administrative imperatives, in light of the
“absurd results,” “administrative necessity,” and
“one-step-at-a-time” doctrines, although, as noted
previously, we will consider in future rulemaking
how closely to the statutory thresholds we will be
able to implement the PSD and title V programs as
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well as what to require with respect to a potentially
large number of sources with empty title V permits.
In this rule, we are adopting regulatory language
codifying our phase-in approach. As we will explain,
many state, local and tribal area programs will likely
be able to immediately implement our approach
without rule or statutory changes by, for example,
interpreting the term “subject to regulation” that is
part of the applicability provisions for PSD and title
V. We ask permitting authorities to confirm that
they will follow this implementation approach for
their programs, and if they cannot, then we ask them
to notify us so that we can take appropriate follow-up
action to narrow our federal approval of their programs before GHGs become subject to regulation for
PSD and title V programs on January 2, 2011. Narrowing our approval will ensure that for federal purposes, GHG sources below the size thresholds we establish in this Tailoring Rule are not obligated to
hold PSD or title V permits until the states develop
and submit revised PSD and title V programs that
EPA approves, either because they adopt our tailoring approach or because, if they continue to cover
smaller GHG sources, the states have demonstrated
that they have adequate resources to administer
those programs.
The thresholds we are establishing are based on
CO2e for the aggregate sum of six greenhouse gases
that constitute the pollutant that will be subject to
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regulation, which we refer to as GHGs. 5 These gases
are: CO2, methane (CH4), nitrous oxide (N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and
sulfur hexafluoride (SF6). Thus, in this rule, we provide that PSD and title V applicability is based on
the quantity that results when the mass emissions of
each of these gases is multiplied by the Global
Warming Potential (GWP) of that gas, and then
summed for all six gases. However, we further provide that in order for a source’s GHG emissions to
trigger PSD or title V requirements, the quantity of
the GHGs must equal or exceed both the applicability thresholds established in this rulemaking on a
CO2e basis and the statutory thresholds of 100 or
250 tpy on a mass basis. 6 Similarly, in order for a
source to be subject to the PSD modification requirements, the source’s net GHG emissions increase
must exceed the applicable significance level on a
CO2e basis and must also result in a net mass increase of the constituent gases combined.
We are adopting this rule after careful consideration of numerous public comments. On October 27,
2009 (74 FR 55292), EPA proposed the GHG Tailoring Rule. EPA held two public hearings on the proThe term “greenhouse gases” is commonly used to refer generally to gases that have heat-trapping properties. However, in
this notice, unless noted otherwise, we use it to refer to specifically to the pollutant regulated in the LDVR.
5

The relevant thresholds are 100 tpy for title V, and 250 tpy for
PSD, except for 28 categories listed in EPA regulations for
which the PSD threshold is 100 tpy.

6
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posed rule, and received over 400,000 written public
comments. The public comment period ended on December 28, 2009. The comments have provided detailed information that has helped EPA understand
better the issues and potential impacts of this rule,
and the final rule described in this preamble incorporates many of the suggestions we received. We respond to many of these comments in explaining our
rationale for the final rule, which is described in section V. The final rule adopts many elements of the
proposal but differs from the proposal in several important respects. We proposed to apply PSD and title
V to GHG sources that emit or have the potential to
emit at least 25,000 tpy CO2e, and we proposed a
PSD significance level in a range between 10,000 and
25,000 tpy CO2e, but based on consideration of the
additional information we received and our further
analysis, we are finalizing the threshold levels in the
amounts and on the schedule described previously.
In addition, the mechanism for state, local, and tribal
program implementation has been significantly
changed to reflect the comments received that we
needed to develop an implementation approach that
states could adopt under state law more expeditiously.
The remainder of this notice describes our approach and rationale in more detail. Following this
overview, section III of this preamble provides background information on the nature of GHG emissions,
recent regulatory developments that affect when and
how GHG emissions are subject to stationary source
permitting, and the general requirements of the PSD
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and title V programs. Section IV describes in detail
the summary of the key actions being taken in this
rule, including the determination of emissions, the
thresholds and timing for the phase-in, our approach
to implementing the phase-in, and the additional future actions we will take. Section V provides a more
detailed description of each action, explaining the
policy and legal rationale and responding to comments received. Section V begins with our decisions
on how to calculate the mass-based and CO2e-based
emissions used in the phase-in. Section V then turns
to our legal and policy rationale for the first two
steps of the phase-in, the 50,000 tpy floor, and the
subsequent study and rulemakings to determine
whether and how smaller sources should be subject
to permitting. This section then describes key implementation issues including the approach to state
adoption. After describing our plans for follow-up on
title V fee programs, the section concludes by describing permit streamlining techniques; guidance on
BACT for the GHG sources that are affected under
the first two steps of the Tailoring Rule phase-in; requests for exemptions; and transitional issues, including grandfathering. Finally, section VI describes
the expected impacts that will result from the phasein approach (i.e., the narrower application of PSD
and title V requirements during the phase-in period)
and sections VII and VIII address administrative requirements.
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III. Background
A. What are GHGs and their sources?
Greenhouse gases trap the Earth’s heat that
would otherwise escape from the atmosphere into
space, and form the greenhouse effect that helps
keep the Earth warm enough for life. Greenhouse
gases are naturally present in the atmosphere and
are also emitted by human activities. Human activities are intensifying the naturally occurring greenhouse effect by increasing the amount of GHGs in
the atmosphere, which is changing the climate in a
way that endangers human health, society, and the
natural environment.
Some GHGs, such as CO2, are emitted to the atmosphere through natural processes as well as human activities. Other gases, such as fluorinated gases, are created and emitted solely through human
activities. As previously noted, the well-mixed GHGs
of concern directly emitted by human activities include CO2, CH4, N2O, HFCs, PFCs, and SF6. These
six GHGs will, for the purposes of this final rule, be
referred to collectively as “the six well-mixed GHGs,”
or, simply, GHGs, and together constitute the “air
pollutant” upon which the GHG thresholds in this
action are based. These six gases remain in the atmosphere for decades to centuries where they become well-mixed globally in the atmosphere. When
they are emitted more quickly than natural processes can remove them from the atmosphere, their concentrations increase, thus increasing the greenhouse
effect. The heating effect caused by the human-
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induced buildup of GHGs in the atmosphere is very
likely the cause of most of the observed global warming over the last 50 years. A detailed explanation of
greenhouse gases, climate change and its impact on
health, society, and the environment is included in
EPA’s technical support document (TSD) for the endangerment finding final rule (Docket ID No. EPA–
HQ–OAR–2009–0472–11292).
In the United States, the combustion of fossil fuels
(e.g., coal, oil, gas) is the largest source of CO2 emissions and accounts for 80 percent of the total GHG
emissions. Anthropogenic CO2 emissions released
from a variety of sources, including through the use
of fossil fuel combustion and cement production from
geologically stored carbon (e.g., coal, oil, and natural
gas) that is hundreds of millions of years old, as well
as anthropogenic CO2 emissions from land-use
changes such as deforestation, perturb the atmospheric concentration of CO2 and the distribution of
carbon within different reservoirs readjusts. More
than half of the energy related emissions come from
large stationary sources such as power plants, while
about a third comes from transportation. Of the six
well-mixed GHGs, four (CO2, CH4, N2O, and HFCs)
are emitted by motor vehicles. In the United States
industrial processes (such as the production of cement, steel, and aluminum), agriculture, forestry,
other land use, and waste management are also important sources of GHGs.
Different GHGs have different heat-trapping capacities. The concept of GWP was developed to com-
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pare the heat-trapping capacity and atmospheric
lifetime of one GHG to another. The definition of a
GWP for a particular GHG is the ratio of heat
trapped by one unit mass of the GHG to that of one
unit mass of CO2 over a specified time period. When
quantities of the different GHGs are multiplied by
their GWPs, the different GHGs can be summed and
compared on a CO2e basis. For example, CH4 has a
GWP of 21, meaning each ton of CH4 emissions
would have 21 times as much impact on global
warming over a 100-year time horizon as 1 ton of
CO2 emissions. Thus, on the basis of heat-trapping
capability, 1 ton of CH4 would equal 21 tons of CO2e.
The GWPs of the non-CO2 GHGs range from 21 (for
CH4) up to 23,900 (for SF6). Aggregating all GHGs on
a CO2e basis at the source level allows a facility to
evaluate its total GHG emissions contribution based
on a single metric.
B. Endangerment Finding and the LDVR
1. Endangerment Finding
On April 2, 2007, the U.S. Supreme Court found
that GHGs are air pollutants under CAA section
302(g). Massachusetts v. EPA, 549 U.S. 497 (2007).
As a result, the Supreme Court found that EPA was
required to determine, under CAA section 202(a),
whether (1) GHGs from new motor vehicles cause or
contribute to air pollution which may reasonably be
anticipated to endanger public health or welfare, or
(2) the science is too uncertain to make a reasoned
decision. After issuing a proposal and receiving
comment, on December 7, 2009, the Administrator
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signed two distinct findings regarding GHGs under
CAA section 202(a):
• Endangerment Finding: The Administrator
found that the current and projected atmospheric
concentrations of the mix of six long-lived and directly emitted GHGs—CO2, CH4, N2O, HFCs, PFCs, and
SF6 (referred to as “well-mixed greenhouse gases” in
the endangerment finding)—are reasonably anticipated to endanger the public health and welfare of
current and future generations.
• Cause or Contribute Finding: The Administrator
found that the emissions of the single air pollutant
defined as the aggregate group of six well-mixed
greenhouses gases from new motor vehicles and new
motor vehicle engines contributes to the GHG air
pollution that threatens public health and welfare.
These findings, which were published December 15,
2009 (74 FR 66496), do not themselves impose any
requirements on industry or other entities. However,
they were a prerequisite to finalizing the GHG
standards for light-duty vehicles, described next.
2. Light-Duty Vehicle Rule
The LDVR, 75 FR 25324 (May 7, 2010), is a joint
rule between EPA and the Department of Transportation’s National Highway Traffic Safety Administration (NHTSA) that establishes a national program consisting of new standards for light-duty vehicles that will reduce GHG emissions and improve
fuel economy. EPA finalized the national GHG emissions standards under the Act, and NHTSA finalized
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Corporate Average Fuel Economy (CAFE) standards
under the Energy Policy and Conservation Act, as
amended. The new standards apply to new passenger
cars, light-duty trucks, and medium-duty passenger
vehicles, starting with model year 2012. The EPA
GHG standards are projected to result in an estimated combined average emissions level of 250 grams of
CO2 per mile for model year 2016 vehicles. The
standards begin with the 2012 model year, with
standards increasing in stringency through model
year 2016. The standards are a fleet average for each
manufacturer, based on a footprint attribute curve,
meaning that the actual target for a vehicle will vary
depending on the size of the vehicle. Under the footprint-based standards, each manufacturer will have
a GHG standard unique to its fleet, depending on the
footprints of the vehicle models produced by that
manufacturer. A manufacturer will have separate
footprint-based standards for cars and for trucks.
The endangerment and contribution findings described previously require EPA to issue standards
under section 202(a) “applicable to emission” of the
air pollutant that EPA found causes or contributes to
the air pollution that endangers public health and
welfare. The final emissions standards satisfy this
requirement for GHGs from light-duty vehicles. Under section 202(a), the Administrator has significant
discretion in how to structure the standards that apply to the emission of the air pollutant at issue here,
the aggregate group of six GHGs. EPA has the discretion under section 202(a) to adopt separate standards for each gas, a single composite standard cover-

170a
ing various gases, or any combination of these. In the
LDVR, EPA finalized separate standards for N2O
and CH4, and a CO2 standard that provides for credits based on reductions of HFCs, as the appropriate
way to issue standards applicable to emission of the
single air pollutant, the aggregate group of six
GHGs. EPA did not set any standards for PFCs or
SF6, as they are not emitted by motor vehicles.
C. What are the general requirements of the PSD program?
1. Overview of the PSD Program
The PSD program is a preconstruction review and
permitting program applicable to new major stationary sources and major modifications at existing major stationary sources. The PSD program applies in
areas that are designated “attainment” or “unclassifiable” for a National Ambient Air Quality Standard
(NAAQS). The PSD program is contained in part C of
title I of the CAA. The “nonattainment new source
review (NSR)” program applies in areas not in attainment of a NAAQS or in the Ozone Transport Region and is implemented under the requirements of
part D of title I of the CAA. Collectively, we commonly refer to these two programs as the major NSR program. The governing EPA rules are contained in 40
CFR 51.165, 51.166, 52.21, 52.24, and part 51, Appendices S and W. There is no NAAQS for CO2 or
any of the other well-mixed GHGs, nor has EPA proposed any such NAAQS; therefore, unless and until
we take further such action, we do not anticipate
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that the nonattainment NSR program will apply to
GHGs.
The applicability of PSD to a particular source
must be determined in advance of construction or
modification and is pollutant-specific. The primary
criterion in determining PSD applicability for a proposed source is whether the source is a “major emitting facility,” based on its predicted potential emissions of regulated pollutants, within the meaning of
CAA section 169(1) and either constructs or undertakes a modification. EPA has implemented these
requirements in its regulations, which use somewhat
different terminology for determining PSD applicability, which is whether the source is a “major stationary source” or whether the proposed project is a
“major modification.”
a. Major Stationary Source
Under PSD, a “major stationary source” is any
source belonging to a specified list of 28 source categories which emits or has the potential to emit 100
tpy or more of any pollutant subject to regulation
under the CAA, or any other source type which emits
or has the potential to emit such pollutants in
amounts equal to or greater than 250 tpy. We refer
to these levels as the 100/250-tpy thresholds. A new
source with a potential to emit (PTE) at or above the
applicable “major stationary source threshold” is subject to major source NSR. These limits originate from
section 169 of the CAA, which applies PSD to any
“major emitting facility” and defines the term to include any source that emits or has a PTE of 100 or
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250 tpy, depending on the source category. Note that
the major source definition incorporates the phrase
“subject to regulation,” which, as described later, will
begin to include GHGs on January 2, 2011, under
our interpretation of that phrase discussed in the recent Interpretive Memo notice. 75 FR 17004, April 2,
2010.
b. Major Modifications
PSD also applies to existing sources that undertake a “major modification,” which occurs: (1) When
there is a physical change in, or change in the method of operation of, a “major stationary source;” (2) the
change results in a “significant” emission increase of
a pollutant subject to regulation (equal to or above
the significance level that EPA has set for the pollutant in 40 CFR 52.21(b)(23)); and (3) there is a “significant net emissions increase” of a pollutant subject
to regulation that is equal to or above the significance level (defined in 40 CFR 52.21(b)(23)). Significance levels, which EPA has promulgated for criteria
pollutants and certain other pollutants, represent a
de minimis contribution to air quality problems.
When EPA has not set a significance level for a regulated NSR pollutant, PSD applies to an increase of
the pollutant in any amount (that is, in effect, the
significance level is treated as zero).
2. General Requirements for PSD
This section provides a very brief summary of the
main requirements of the PSD program. One principal requirement is that a new major source or major
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modification must apply BACT, which is determined
on a case-by-case basis taking into account, among
other factors, the cost effectiveness of the control and
energy and environmental impacts. EPA has developed a “top-down” approach for BACT review, which
involves a decision process that includes identification of all available control technologies, elimination
of technically infeasible options, ranking of remaining options by control and cost effectiveness, and
then selection of BACT. Under PSD, once a source is
determined to be major for any regulated NSR pollutant, a BACT review is performed for each attainment pollutant that exceeds its PSD significance level as part of new construction or for modification projects at the source, where there is a significant increase and a significant net emissions increase of
such pollutant. 7
In addition to performing BACT, the source must
analyze impacts on ambient air quality to assure
that no violation of any NAAQS or PSD increments
will result, and must analyze impacts on soil, vegetation, and visibility. In addition, sources or modifications that would impact Class I areas (e.g., national
parks) may be subject to additional requirements to
protect air quality related values (AQRVs) that have
We note that the PSD program has historically operated in
this fashion for all pollutants—when new sources or modifications are “major,” PSD applies to all pollutants that are emitted
in significant quantities from the source or project. This rule
does not alter that for sources or modifications that are major
due to their GHG emissions.
7
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been identified for such areas. Under PSD, if a
source’s proposed project may impact a Class I area,
the Federal Land Manager is notified and is responsible for evaluating a source’s projected impact on
the AQRVs and recommending either approval or
disapproval of the source’s permit application based
on anticipated impacts. There are currently no
NAAQS or PSD increments established for GHGs,
and therefore these PSD requirements would not apply for GHGs, even when PSD is triggered for GHGs.
However, if PSD is triggered for a GHG emissions
source, all regulated NSR pollutants which the new
source emits in significant amounts would be subject
to PSD requirements. Therefore, if a facility triggers
review for regulated NSR pollutants that are nonGHG pollutants for which there are established
NAAQS or increments, the air quality, additional
impacts, and Class I requirements would apply to
those pollutants.
The permitting authority must provide notice of
its preliminary decision on a source’s application for
a PSD permit, and must provide an opportunity for
comment by the public, industry, and other interested persons. After considering and responding to
comments, the permitting authority must issue a final determination on the construction permit. Usually NSR permits are issued by state or local air pollution control agencies, which have their own permit
programs approved by EPA in their State Implementation Plans (SIPs). In some cases, EPA has delegated its authority to issue PSD permits to the state or
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local agency. In other areas, EPA issues the permits
under its own authority.
D. What are the general requirements of the title V
operating permits program?
1. Overview of Title V
The operating permit requirements under title V
are intended to improve sources’ compliance with
other CAA requirements. The title V program is implemented through regulations promulgated by EPA,
40 CFR part 70, for programs implemented by state
and local agencies and tribes, and 40 CFR part 71,
for programs generally implemented by EPA.
In summary, the title V program requires major
sources (defined and interpreted by EPA to include
sources that emit or have a PTE of 100 tpy of any
pollutant subject to regulation) and certain other
sources to apply for operating permits. Under EPA’s
long-standing interpretation, a pollutant, such as a
GHG, is “subject to regulation” when it is subject to a
CAA requirement establishing actual control of
emissions. Title V generally does not add new pollution control requirements, but it does require that
each permit contain all pollution control requirements or “applicable requirements” required by the
CAA (e.g., New Source Performance Standard
(NSPS), and SIP requirements, including PSD), and
it requires that certain procedural requirements be
followed, especially with respect to compliance with
these requirements. “Applicable requirements” for
title V purposes include stationary source require-
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ments, but do not include mobile source requirements. Other procedural requirements include
providing review of permits by EPA, states, and the
public, and requiring permit holders to track, report,
and annually certify their compliance status with respect to their permit requirements.
2. Title V Permit Requirements
This section provides a brief summary of the requirements of the title V program that are most relevant to this action. A source generally must apply for
a title V permit within 1 year of first becoming subject to permitting—for new sources, this is usually
within 1 year of commencing operation. The application must include, among other things, identifying
information, a description of emissions and other information necessary to determine applicability of requirements and information concerning compliance
with those requirements. The permitting authority
uses this information to develop the source’s operating permit.
Title V permits generally contain the following elements: (1) Emissions limitations and standards to
assure compliance with all applicable requirements;
(2) monitoring, recordkeeping, and reporting requirements, including submittal of a semiannual
monitoring report and prompt reporting of deviations
from permit terms; (3) fee payment; and (4) an annual certification of certification by a responsible official. The detailed requirements are set forth at 40
CFR 70.6.
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In addition to the permit content requirements,
there are procedural requirements that must be followed in issuing title V permits, including (1) Application completeness determination; (2) public notice
and a 30-day public comment period, including an
opportunity for a public hearing, on draft permits; (3)
EPA and affected state review; and (4) a statement of
the legal and factual basis of the draft permit. The
permitting authority must take final action (issue or
deny) on the permit applications within 18 months of
receipt. EPA also has 45 days from receipt of a proposed permit to object to its issuance, and citizens
have 60 days after that to petition EPA to object to a
permit. Permits may also need to be revised or reopened if new requirements come into effect during
the permit terms or if the source makes changes that
conflict with, or necessitate changes to, the current
permit. Permit revisions and re-openings follow procedural requirements which vary depending on the
nature of the necessary change to the permit.
E. The Interpretive Memo
On December 18, 2008, EPA issued a memorandum, “EPA’s Interpretation of Regulations that Determine Pollutants Covered by Federal Prevention of
Significant Deterioration (PSD) Permit Program”
(known as the “Johnson Memo” or the “PSD Interpretive Memo,” and referred to in this preamble as
the “Interpretive Memo”) that set forth EPA’s interpretation regarding which EPA and state actions,
with respect to a previously unregulated pollutant,
cause that pollutant to become “subject to regulation”
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under the Act. Whether a pollutant is “subject to
regulation” is important for the purposes of determining whether it is covered under the federal PSD
and title V permitting programs. The Interpretive
Memo established that a pollutant is “subject to regulation” only if it is subject to either a provision in
the CAA or regulation adopted by EPA under the
CAA that requires actual control of emissions of that
pollutant (referred to as the “actual control interpretation”). On February 17, 2009, EPA granted a petition for reconsideration on the Interpretive Memo,
and announced its intent to conduct a rulemaking to
allow for public comment on the issues raised in the
memorandum and on related issues. EPA also clarified that the Interpretive Memo would remain in effect pending reconsideration.
On March 29, 2010, EPA signed a notice conveying
its decision to continue applying (with one limited
refinement) the Interpretive Memo’s interpretation
of “subject to regulation” (“Interpretation of Regulations that Determine Pollutants Covered by Clean
Air Act Permitting Programs”). See 75 FR 17004.
EPA concluded that the “actual control interpretation” is the most appropriate interpretation to apply
given the policy implications. However, we refined
our interpretation in one respect: we established that
PSD permitting requirements apply to a newly regulated pollutant at the time a regulatory requirement
to control emissions of that pollutant “takes effect”
(rather than upon promulgation or the legal effective
date of the regulation containing such a requirement). In addition, based on the anticipated promul-
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gation of the LDVR, we stated that the GHG requirements of the vehicle rule would take effect on
January 2, 2011, because that is the earliest date
that a 2012 model year vehicle may be introduced
into commerce. In other words, the compliance obligation under the LDVR does not occur until a manufacturer may introduce into commerce vehicles that
are required to comply with GHG standards, which
will begin with model year 2012 and will not occur
before January 2, 2011. We also reiterated EPA’s interpretation that the 100 tpy major source threshold
for title V is triggered only by pollutants “subject to
regulation” under the Act, and we defined and applied that term for title V purposes in the same way
that we did for PSD purposes. That is, we stated that
a pollutant is “subject to regulation” if it is subject to
a CAA requirement establishing “actual control of
emissions;” that a pollutant is considered “subject to
regulation” for title V purposes when such a requirement “takes effect”; and, based on the anticipated promulgation of the LDVR, that the GHG requirements of the vehicle rule would take effect on
January 2, 2011.
On April 1, 2010, we finalized the LDVR as anticipated, confirming that manufacturer certification
can occur no earlier than January 2, 2011. Thus, under the terms of the final notice for the Interpretive
Memo, GHGs become subject to regulation on that
date, and PSD and title V program requirements will
also begin to apply upon that date.
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IV. Summary of Final Actions
This section describes the specific actions we are
taking in this final rule. It describes the overall tailoring approach for NSR and title V applicability, the
steps we are taking to put it into place, and future
actions that we commit to take. The next section, V,
provides the legal and policy rationale for these actions. In that section, we provide a description of our
rationale and response to comments for each action,
presented in the same order as we describe the actions here.
A. How do you define the GHG pollutant for PSD and
title V purposes?
1. GHG Pollutant Defined as the Sum-of-Six WellMixed GHGs
We are identifying the air pollutant for purposes of
PSD and title V applicability to be the pollutant subject to regulation, which is the air pollutant for
GHGs identified in EPA’s LDVR, as well as EPA’s
endangerment and contribution findings. 8 In the
LDVR, EPA set emissions standards under section
202(a) that were “applicable to emission” of a single
air pollutant defined as the aggregate sum of six
GHGs. The six GHGs, which are well-mixed gases in
the atmosphere, are CO2, CH4, N2O, HFCs, PFCs,
and SF6. Earlier, EPA made the contribution finding
for this single air pollutant.

8

See 74 FR 66496, 66499, 66536–7. December 15, 2009.
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Furthermore, as proposed, we are using an emissions threshold that allows all six constituent gases
to be evaluated using a common metric—CO2e. Thus,
to determine applicability, a source’s GHG emissions
are calculated on a CO2e basis by multiplying the
mass emissions of any of the six GHGs that the
source emits by that gas’s GWP and then summing
the CO2e for each GHG emitted by the source. This
sum, expressed in terms of tpy CO2e, is then compared to the applicable CO2e-based permitting
threshold to determine whether the source is subject
to PSD and title V requirements.
In addition, because we are implementing this
phase-in through the term “subject to regulation,”
the regulatory language is structured such that the
statutory mass-based thresholds (i.e., for PSD,
100/250 tpy for new construction and zero tpy for
modifications at a major stationary source, and for
title V, 100 tpy) continue to apply. As a result, stationary source apply and stationary sources or modifications that do not meet these thresholds are not
subject to permitting requirements. While technically evaluation of the mass-based thresholds is the second step in the applicability analysis, from a practical standpoint most sources are likely to treat this as
an initial screen, so that if they would not trigger
PSD or title V on a mass basis, they would not proceed to evaluate emissions on a CO2e basis. We have
treated evaluation of mass-based thresholds as the
initial step in our descriptions. As applicable, a
source would evaluate these mass-based thresholds
by summing each of the six GHGs it emits on a mass
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basis (i.e., before applying GWP). We expect that it
will be very rare for a new stationary source or modification to trigger permitting based on CO2e and not
also trigger based on mass alone.
Determining permit program applicability for the
GHG “air pollutant” by using the sum-of-six GHGs is
based on EPA’s interpretation that the PSD and title
V requirements apply to each “air pollutant” that is
“subject to regulation” under another provision of the
CAA. As discussed previously, the final LDVR for
GHGs makes it clear that the emissions standards
EPA adopted are standards applicable to emission of
the single air pollutant defined as the aggregate mix
of these six well-mixed GHGs. See LDVR, May 7,
2010, 75 FR 25398–99, section III.A.2.c, and 40 CFR
86.1818–12. 9 For reasons explained in more detail in
section V, we have determined it is legally required,
and preferable from a policy standpoint, for EPA to
use the same definition of the air pollutant for permitting purposes as that used in the rule that establishes the control requirements for the pollutant. We
also believe there are implementation advantages for
applying PSD and title V in this way. Thus, this rule
establishes that a stationary source will use the
group of six constituent gases for permitting applicability, rather than treating each gas individually.
Similarly, you will include all six constituent gases
because that is how the air pollutant is defined, even
though motor vehicles only emit four of the six.
9

40 CFR 86.1818–12(a).
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2. What GWP values should be used for calculating
CO2e?
We are requiring that wherever you perform an
emissions calculations involving CO2e for the purposes of determining the applicability of PSD or title
V requirements, you use the GWP values codified in
the EPA’s mandatory GHG reporting rule. 10 This approach will assure consistency between the values
required for calculations under the reporting rule
and for PSD or title V. In addition, because any
changes to Table A–1 of the mandatory GHG reporting rule regulatory text must go through a rulemaking, this approach will assure that the values used
for the permitting programs will reflect the latest
values adopted for usage by EPA after notice and
comment.
B. When will PSD and title V applicability begin for
GHGs and emission sources?
Overview
In this action, we establish the first two phases of
our phase-in approach, which we refer to as Steps 1
and 2. We also commit to a subsequent rulemaking
in which we will propose or solicit comment on establishing a further phase-in, that is, a Step 3, that
would apply PSD and title V to additional sources,
effective July 1, 2013, and on which we commit to

Table A–1 to subpart A of 40 CFR part 98—Global Warming
Potentials, 74 FR 56395.
10
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take final action, as supported by the record, 11 by no
later than July 1, 2012.
We also commit to undertaking an assessment of
sources’ and permitting authorities’ progress in implementing PSD and title V for GHG sources, and to
complete this assessment by 2015. We further commit to completing another round of rulemaking addressing smaller sources by April 30, 2016. Our action in that rulemaking would address permitting
requirements for smaller sources, taking into account the remaining problems concerning costs to
sources and burdens to permitting authorities. Finally, we determine in this action that we will apply
PSD or title V requirements to sources that emit
GHGs, or that conduct modifications that result in
increases in emissions of GHGs, in amounts of less
than 50,000 tpy CO2e any earlier than when we take
the required further action to address smaller
sources by April 30, 2016.
Through this process, we will implement the
phase-in approach by applying PSD and title V at
threshold levels that are as close to the statutory
levels as possible, and do so as quickly as possible, at
least to a certain point. The level and timing of the
Although we commit to propose or solicit comment on lower
thresholds and to take final action on that proposal by July 1,
2012, we cannot, at present, commit to promulgate lower
thresholds. It will not be until the Step 3 rulemaking itself that
we will gather and analyze data and receive comments that determine whether we have basis for promulgating lower thresholds.

11
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thresholds that we promulgate in future actions will
be based on our assessment of the resulting costs to
sources and burdens to permitting authorities, and
that, in turn, will depend on such variables as our
progress in developing streamlining approaches and
on permitting authorities’ progress in developing
permitting expertise and acquiring more resources.
At this time, we cannot foresee exactly when or in
what manner those developments will occur. Therefore, we cannot promulgate more components of the
tailoring approach beyond what we promulgate in
this action. We can say only that we may continue
the phase-in process with further rulemaking after
2016. Alternatively, we may make a definitive determination in one of the future rulemaking actions
that, under the “absurd results” doctrine, PSD or title V applies only to certain GHG sources, and does
not apply to the remaining GHG sources, and with
that rulemaking, bring this tailoring process to a
close.
1. What are the Step 1 thresholds, timing, and calculation methodology?
a. PSD Permitting
Step 1 of the Tailoring Rule phase-in will begin on
January 2, 2011. With respect to the PSD program,
GHG sources will become subject to PSD for their
GHG emissions if they undergo PSD permitting anyway, either for new construction or for modification
projects, based on emissions of non-GHG pollutants,
in which case they will be subject to the PSD requirements for GHG if they increase GHG emissions
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by 75,000 tpy CO2e or more. Under this step, only
these sources, which we refer to as “anyway” PSD
sources, will become subject to PSD; no sources will
become major sources for PSD purposes or be treated
as undertaking modifications that trigger PSD based
solely on their GHG emissions. As a result, no additional PSD permitting actions will be necessary solely due to GHG emissions. However, existing or newly-constructed sources that are determined to be major sources based on non-GHG emissions are required to conduct a BACT review for their GHG
emissions (from new construction) or emissions increases (from modifications), if they are subject to
PSD due to their non-GHG emissions from construction or modification actions and each of the following
conditions is met:
(1) The GHG emissions (or net emissions increase)
due to the new construction (or modification) project,
calculated as the sum of the six well-mixed GHGs on
a mass basis (no GWPs applied) exceed a value of 0
tpy; and
(2) The GHG emissions (or net emissions increase)
due to the new construction (or modification) project,
calculated as the sum of the six well-mixed GHGs on
a CO2e basis (GWPs applied) equal or exceed a value
of 75,000 tpy CO2e.
The purpose of the first condition is to determine
whether the GHG emissions or net emissions increase has resulted in an “increase in the amount” of
an air pollutant as required by the Act. Because EPA
has not defined a mass-based regulatory significance
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level for GHGs, that level, in effect, is treated as zero. See 40 CFR 52.21(b)(23)(ii) and 51.166(b)(23)(ii).
In practice, this means any amount of new emissions
or an emission increase will exceed the mass-based
limit. We are not, at this time, establishing a significance level based on mass emissions, and instead we
are establishing one based on CO2e that addresses
permitting burdens. The zero mass-based amount
applies, but only as an initial screen to exclude
sources or changes that have no mass increase of
GHGs.
b. Title V Permitting
Under Step 1, only sources required to have title V
permits for non-GHG pollutants (i.e., “anyway” title
V sources) will be required to address GHGs as part
of their title V permitting. That is, no sources will
become major for title V based solely on their GHG
emissions. Note further, however, that the 75,000 tpy
CO2e limit does not apply to title V, so that anyway
title V sources must apply any title V requirements
to their GHG emissions. Sources with title V permits
must address GHG requirements when they apply
for, renew, or revise their permits. These requirements will include any GHG applicable requirements
(e.g., GHG BACT requirements from a PSD process)
and associated monitoring, record-keeping and reporting. When a permit application is otherwise required, they will also need to identify GHG emissions
and other information in that application to the extent required under 40 CFR 70.5(c) and 71.5(c), in-
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cluding information necessary to determine applicable requirements. 12
2. What are the Step 2 thresholds, timing, and calculation methodology?
a. PSD Permitting
Step 2 will begin July 1, 2011. Under Step 2, anyway PSD sources—that is, sources already subject to
PSD based on non-GHGs and covered under Step 1
previously—will remain subject to PSD. In addition,
sources with the potential to emit 100,000 tpy CO2e
or more of GHG will be considered major sources for
PSD permitting purposes (provided that they also
emit GHGs or some other regulated NSR pollutant
above the 100/ 250 tpy (mass based) statutory
thresholds. Additionally, any physical change or
change in the method of operation at a major source
(including one that is only major due to GHGs) resulting in a net GHG emissions increase of 75,000
tpy CO2e or more will be subject to PSD review and
requirements with respect to GHGs (provided that it
also results in an increase of GHG emissions on a
mass basis).
Specifically, for purposes of determining whether a
GHG emission source, resulting from either new construction or a physical or operational change at an
EPA notes, however, that many sources subject to title V under Steps 1 and 2 will also be subject to the GHG mandatory
reporting rule. For these sources, the emissions description requirements in the title V regulations will generally be satisfied
by referencing information provided under the reporting rule.

12
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existing source, is considered a major source under
PSD, both of the following conditions must be met:
(1) The GHG emission source, which is not major
for another pollutant, emits or has the potential to
emit GHG in amounts that equal or exceed the following, calculated as the sum-of-six well-mixed
GHGs on a mass basis (no GWPs applied):
• 100 tpy for sources in any of the 28 major emitting facility source categories listed under PSD, or
• 250 tpy for any other stationary source.
(2) The GHG emission source emits or has the potential to emit GHGs in amounts that equal or exceed 100,000 tpy CO2e basis.
For determining whether a modification project at
a major stationary source is subject to PSD review,
both of the following conditions must be met:
(1) The net GHG emissions increase resulting from
the project, calculated as the sum-of-six well-mixed
GHGs on a mass basis (no GWPs applied) equals or
exceeds 0 tpy.
(2) The net GHG emissions increase resulting from
the project, calculated as the sum-of-six well-mixed
GHGs on a CO2e basis (GWPs applied) equals or exceeds 75,000 tpy CO2e.
The purpose of the first condition in both of these
determinations is to confirm whether the GHG emissions or emissions increase have exceeded, on a
mass-basis, the statutory major source thresholds
(where the source is not otherwise major) and mass-
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based statutory significance level for GHGs, which,
as noted previously, is 0 tpy. See 40 CFR
52.21(b)(23)(ii) and 51.166(b)(23)(ii).
As an example of how the mass-based test would
apply, consider a modification project that results in
a 5 tpy increase of GHG emissions on a mass basis,
associated with a high-GWP GHG gas (for example,
SF6, with a GWP value of 23,900), but also results in
a 100 tpy reduction in CO2 emissions (assume no
other contemporaneous increases or decreases of
GHG). In this example, there would be a net decrease of GHG emissions on a mass basis (5 tpy —
100 tpy = — 95 tpy). Because there is no mass-based
increase of GHG, this project does not trigger PSD,
despite the fact that the net GWP-adjusted emissions
increase of SF6 in this example would equal 119,500
tpy of CO2e and the project would thus exceed 75,000
tpy CO2e.
b. Title V Permitting
Under Step 2, “anyway” title V sources—that is,
sources already subject to title V based on non-GHGs
and that are covered under Step 1 previously—will
continue to be subject to title V. In addition, GHG
emission sources that equal or exceed the 100,000
tpy CO2e threshold will be required to obtain a title
V permit if they do not already have one. It is important to note that the requirement to obtain a title
V permit will not, by itself, result in the triggering of
additional substantive requirements for control of
GHG. Rather, these new title V permits will simply
incorporate whatever applicable CAA requirements,
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if any, apply to the source being permitted. Both of
the following conditions need to be met in order for
title V to apply under Step 2 to a GHG emission
source:
(1) An existing or newly constructed source emits
or has the potential to emit GHGs in amounts that
equal or exceed 100 tpy calculated as the sum of the
six well-mixed GHGs on a mass basis (no GWPs applied).
(2) An existing or newly constructed source emits
or has the potential to emit GHGs in amounts that
equal or exceed 100,000 tpy calculated as the sum of
the six well-mixed GHGs on a CO2e basis (GWPs applied).
3. What about Step 3?
In this rule, EPA establishes an enforceable commitment to complete another rulemaking no later
than July 1, 2012, in which we will propose or solicit
comment on a Step 3 of the phase-in and may also
consider other approaches that may result in the
permanent exclusion of a category of sources from
PSD or title V requirements, under the Chevron
framework, taking account of the “absurd results”
doctrine.
Consistent with our phase-in approach, it is important for us to consider whether, at some point
during the implementation of Step 2, it will become
possible to administer GHG permitting programs for
additional sources. For example, if EPA is able to
promulgate measures that streamline programs to at
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least some extent, if permitting authorities increase
their resources, or if implementation experience and
more seasoned staff results in more effective use of
scarce permitting resources, then we expect that we
will be able to phase in the application of PSD and
title V to more sources by establishing Step 3. We do
not have enough information now to establish a final
Step 3, particularly because there will be significant
transition occurring in the GHG permitting programs during Steps 1 and 2. However, we believe
that it will be possible to develop a record on which
to base Step 3 sometime soon after we begin to implement Step 2.
Therefore, we plan to propose a rule in which we
solicit comment on or propose lower thresholds for
PSD and title V applicability, and we establish an
enforceable commitment to finalize a rule in which
we address those matters by July 1, 2012. In order to
provide a year for permitting authorities and sources
to prepare for any additional GHG permitting action
in Step 3, we will establish that Step 3 would take
effect on July 1, 2013. We also commit to explore, between now and the Step 3 proposal, a wide range of
streamlining options. In the proposal, we will take
comment on streamlining approaches we think may
be viable (except to the extent we will have already
issued guidance documents concerning streamlining
approaches), and we will address those options in the
final rule.
In addition, as part of the Step 3 action, we may
solicit comment on a permanent exclusion of certain
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sources from PSD, title V or both, based on an “absurd results” rationale. For example, we may make a
final determination that under the “absurd results”
doctrine, PSD and/or title V do not apply to a set of
GHG sources that, although above the statutory
thresholds for those programs, are too small and relatively inconsequential in terms of GHG contribution. Another type of such exclusion for the title V
program could be for sources that would otherwise be
required to obtain an “empty permit,” that is, for example, one that would not contain any applicable requirements because there are none that apply to the
source. If we promulgate a permanent exclusion, we
may conclude that by that time, we will have brought
into the PSD and title V programs the full set of
sources that would be consistent with congressional
intent (or, if congressional intent on that point is unclear, with a reasonable policy consistent with statutory requirements) and, under those circumstances,
we would find that such a rule brings the tailoring
process to a close. The application of the “absurd results” rationale for a permanent exclusion is discussed in more detail in section V.B, later in this
preamble.
4. What about the proposed 6-year exclusion for
smaller sources?
The tailoring proposal contemplated at least a 6year exclusion from permitting for small sources.
This proposed exclusion was based on the overwhelming numbers of permitting actions at small
sources and the need for time for permitting authori-
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ties to secure resources, hire and train staff, and gain
experience with GHG permitting for new types of
sources and technologies. It was also based on the
time needed for EPA to develop, and for states to
adopt, streamlining measures to reduce the permitting burden (e.g., concerning PTE, presumptive
BACT, or general permits). We therefore proposed
such an exclusion, and proposed that it would last 6
years—5 years to complete a required study evaluating permitting burden and assessing the effect of
streamlining measures or techniques in reducing
this burden, plus an additional year to complete a
final rulemaking that would phase in additional
sources as appropriate based on the study.
We are finalizing the 6-year exclusion, and for reasons described later, are establishing that in no
event will sources below 50,000 tpy CO2e be subject
to PSD or title V permitting during the 6-year period,
nor will modifications be subject to PSD unless they
increase emissions by 50,000 tpy CO2e or more. The
exclusion will last until we take the action described
later to address smaller sources, which is required by
April 30, 2016. The exclusion provides certainty that,
before this date, EPA will not act to cover sources
and modifications below these thresholds, including
during the required Step 3 rulemaking that will occur in 2012. In effect, this means that Step 3 will establish a major source threshold and significance
level no lower than 50,000 tpy CO2e. This does not
necessarily mean we will cover sources below this
level on April 30, 2016. It simply means that the
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provision we are adopting would assure that EPA
does not cover such sources any sooner than that.
5. When and how will EPA take further action on
smaller sources?
As we proposed, we are establishing an enforceable commitment to act within 5 years to complete a
study projecting the administrative burdens that
remain for small sources after permitting authorities
have had time to secure resources, hire and train
staff, and gain experience with GHG permitting for
new types of sources and technologies, and after EPA
has had time to develop (and states have had time to
adopt) streamlining measures to reduce the permitting burden for such sources. We will use the results
of this study to serve as the basis for an additional
rulemaking that would take further action to address
small sources. Similar to the enforceable commitment to act on Step 3, we are making an enforceable
commitment to complete this rulemaking by April
30, 2016.
We cannot predict at this time what form that final action will take. It could function as a Step 4,
bringing in additional sources based on, for example,
streamlining actions, increased permitting authority
resources, and experienced and more efficient permitting staff; and it could further indicate that we
intend to follow-up with a Step 5 to bring in more
sources. Alternatively, it could also function as a final step excluding certain sources permanently
based on our application of the Chevron framework,
taking account of the “absurd results” doctrine, and
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subjecting the remaining sources to permitting.
However, whatever final action we take would explain any necessary changes to the Step 3 thresholds
and would supersede the 6-year exclusion for sources
and modifications below 50,000 tpy CO2e.
C. How do state, local and tribal area programs
adopt the final GHG applicability thresholds?
We are finalizing our proposed approach to change
the definition of “major stationary source” in the PSD
implementing regulations, and the “major source”
definition in the title V implementing regulations to
tailor the application of these permitting programs to
GHG emissions. We are also finalizing a significance
level for GHG emissions for purposes of defining a
major modification under the PSD program, and add
an exclusion from PSD and title V permitting for
GHG emissions, until we complete a rulemaking required by April 30, 2016, for any sources that are not
already subject to PSD and title V permitting and
that emit less than 50,000 tpy of CO2e.
As explained earlier, we are adopting thresholds
that phase in the applicability of GHG permitting
over a specified time period. In adopting regulatory
changes to implement these thresholds, we follow an
approach that is substantively the same as the approach proposed, but takes a different form for purposes of revisions to our PSD and title V regulations.
Specifically, in this final rule, for our regulations, in
conjunction with the definitions of “major stationary
source” and “major modification” (for PSD) and “major source” (for title V), we are adopting a definition
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of the term “subject to regulation.” Moreover, we are
defining this term so that GHG emissions from
sources above the threshold are treated as subject to
regulation, and therefore the sources that emit them
are subject to PSD and title V. We are not finalizing
the approach we proposed, which was to revise the
numerical thresholds in the definitions so that GHG
sources would have a higher threshold. Although we
are defining the term “subject to regulation,” we recognize that from a substantive standpoint, our tailoring approach entails interpreting the definitions of
“major emitting facility,” “major modification,” and
“major source” to phase in the applicability of PSD
and title V, as applicable, to GHG sources, and it
makes no difference whether we interpret those definitions through a definition of the term “subject to
regulation,” revising the numerical thresholds, or revising other terms in those definitions.
We are adopting definitions of the term “subject to
regulation” to implement the tailoring approach because that will facilitate rapid implementation of the
final rules by states. Under this approach, states
may not need to undertake a regulatory or legislative
action before implementing the final rule. These
states would be able to establish their interpretations of the term “subject to regulation” used in existing state rules before January 2, 2011, which is the
date that the LDVR and permitting requirements
would take effect, and thereby exempt sources below
the threshold from PSD and title V as a matter of
both federal and state law. We are also codifying in
this definition EPA interpretations discussed in our
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recent action “Reconsideration of Interpretation of
Regulations that Determine Pollutants Covered by
Clean Air Act Permitting Programs” (75 FR 17704)
to provide a complete picture of the meaning of this
phrase as it applies to all air pollutants.
Because we are finalizing the rule in a manner
that will allow most states to rapidly implement the
final rule, and because our recent action on the Interpretive Memo allowed for a longer transition time
than we anticipated at proposal, we are delaying final action on our proposal to issue limited approvals
for SIP-approved PSD programs and part 70 operating permit programs. 13 Instead, we are requesting
that states submit information to the appropriate
EPA Regional Administrator by August 2, 2010 so
that we may determine whether it is still necessary
to finalize any of our proposed limited approvals for
any SIP-approved PSD and part 70 title V state programs. In that letter, states should explain whether
they will apply the meaning of the term “subject to
regulation” established by EPA in this action in implementing both their PSD and part 70 title V permitting programs, and if so, whether the state intends to do so without undertaking a regulatory or
legislative process. If a state must revise its statutes
or regulations to implement this rule, we ask that it
provide an estimate of the time to adopt final rules in
its letter to the Regional Administrator. If a state
chooses not to apply the approach reflected in this
In the alternative, we also proposed to use our 110(k)(6) error
correction authority to revise SIP-approved PSD programs.
13
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rule, the letter should address whether the state has
alternative authority to implement the final rule’s
tailoring approach or some other approach that is at
least as stringent, but which also addresses the expected shortfalls in personnel and funding that
would exist if the state carried out permitting at
thresholds lower than those in the final rules. For
any state that is unable or unwilling to apply the
permitting thresholds in the final rules, and otherwise is unable to demonstrate adequate personnel
and funding, or alternate authority to permit GHG
emissions sources consistent with the final rules,
EPA will move forward with finalizing a limited approval of the state’s permitting program. By the
same token, if we do not receive a letter from a state
in response to this request by August 2, 2010, we will
be obliged to move forward with finalizing a narrowing of our approval of the existing SIP or title V program.
We also ask any state that currently lacks authority to issue PSD or title V permits to any GHG emissions sources to notify the EPA Regional Administrator by letter as to whether the state intends to undertake rulemaking to revise its rules consistent
with these applicability thresholds. For any state
that lacks the ability to issue PSD or title V permits
for GHG emissions sources consistent with the final
rule, we intend to undertake a separate action to call
for revisions to these programs. We also intend to
move quickly to impose a Federal Implementation
Plan (FIP) for PSD through 40 CFR 52.21, and use
our federal title V authority to ensure that GHG
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sources will be permitted consistent with the final
rules. Our request for information from states is discussed further in section V.C.
D. How do you treat GHGs for purposes of title V
permit fees?
We are not amending the title V regulations for
fees at this time, including any of the provisions
specifying the presumptive minimum fee. We are also not, at this time, calling for each state, local or
tribal program to submit new fee adequacy demonstrations as a result of increased GHG permitting
workload during Steps 1 and 2. However, as described in section VI.D the statutory and regulatory
requirement to collect fees sufficient to cover all reasonable (direct and indirect) costs required to develop
and administer title V programs still applies. Therefore, we are recommending that each program review
its resource needs for GHG-emitting sources and determine if the existing fee approaches will be adequate. If those approaches will not be adequate, we
suggest that state, local and tribal agencies should
be proactive in raising fees to cover the direct and
indirect costs of the program or develop other alternative approaches to meet the shortfall. We will
closely monitor approved title V programs during
implementation of the first two steps of the Tailoring
Rule to ensure that the added workload from incorporating GHGs into the permit program does not result in fee shortfalls that imperil operating permit
program implementation and enforcement. In developing alternative approaches, we note the value of

201a
approaches that do not require a per-ton fee for GHG
and therefore do not require a GHG inventory to develop. Finally, we offer to work with permitting authorities that request our assistance with developing
fee approaches.
E. Other Actions and Issues
This section describes other actions we intend to
take in the future related to GHG permitting in addition to the actions that we are promulgating with
this final rule. This section also responds to commenters’ suggestions that we undertake certain additional actions in this rule, which we decline to do.
1. Timing for Permit Streamlining Techniques
As described at proposal, we intend to develop a
series of streamlining approaches as an integral part
of our phase-in approach. The approaches we described at proposal included: (1) Defining PTE for
various source categories, (2) establishing emission
limits for various source categories that constitute
presumptive BACT, (3) establishing procedures for
use of general permits and permits-by-rule, (4) establishing procedures for electronic permitting, and (5)
applying lean techniques to establish more efficient
permitting processes. Taken as a whole, these techniques have the potential to obviate the applicability
of PSD and title V requirements for some GHGemitting sources; promote more efficient treatment of
GHG-emitting sources that will already be subject to
PSD and title V; and allow the expeditious expansion
of PSD and title V applicability to more GHG-
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emitting sources while protecting those sources and
the permitting authorities from undue expenses.
As a result, we fully intend to move forward expeditiously with developing streamlining approaches.
However, for reasons discussed in section V.E, we do
not expect to develop and implement any of these
approaches before Step 2 begins. Moreover, we generally expect that each of the first three—which are
the most far-reaching—will take several years to implement because we will need to undertake notice
and comment rulemaking to develop them, and then
the permitting authorities will need to adopt them
through the appropriate state or local processes. We
commit to explore a wide range of possible approaches before the Step 3 rulemaking, and, in that rulemaking, to propose those that we think may be viable once we have had time to gather and review key
supporting data, and once the states and we have
key implementation experience that can inform our
thinking. Because the streamlining approaches generally carry uncertainty—as demonstrated by comments we received raising legal and policy concerns,
as discussed later, that we will have to address—we
cannot commit with this action to adopt any streamlining actions in particular, nor to adopting them on
any particular schedule. However, we intend to pursue streamlining options as expeditiously as possible,
beginning immediately and proceeding throughout
the phase-in period, and we encourage permitting
authorities to do the same.
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2. Guidance for BACT Determinations
Through this final rule we are not amending our
regulations or issuing guidance on BACT for GHGs.
As described in our proposal, we recognize the need
to develop and issue technical and policy guidance
for permitting of GHGs, and we plan to accomplish it
through a separate effort that will involve stakeholder input. This effort is already underway; in addition
to comments EPA received on the proposed Tailoring
Rule related to GHG BACT guidance and information needs, EPA received a suite of recommendations from the Clean Air Act Advisory Committee
(CAAAC) to which EPA is actively responding. This
includes technical guidance and database tools that
EPA anticipates issuing by June 2010, and policy
guidance that will be issued by the end of 2010.
Thus, this important information will be available to
support permitting agencies in their BACT determinations at the time that the GHGs become a regulated NSR pollutant, once the LDVR takes effect in
January 2011. EPA is confident that these measures
will help support a smooth transition to permitting
emissions of GHGs.
3. Requests for Higher Category-Specific Thresholds
and Exemptions From Applicability
EPA has decided not to provide exemptions from
applicability determinations (major source and major
modification) under title V and PSD for certain GHG
emission sources, emission activities, or types of
emissions at this time. Commenters requested several applicability exemptions with respect to GHGs
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from, for example, agricultural sources, residential
sources, small businesses, energy-intensive industrial processes (e.g., aluminum, steel, cement, glass,
and pulp and paper manufacturers), lime production,
semiconductor production, poultry production, solid
waste landfills, biomass combustion/biogenic emissions, fugitive emissions, and pollution control projects. For reasons explained in section V.E, we have
decided to address the need for tailoring through a
uniform threshold-based approach, rather than
through a collection of various specific exclusions.
4. Transitional Issues Including Requests for Grandfathering
For reasons explained in section V.E, EPA has determined that transitional issues for pending applications and permitted sources are adequately addressed by existing requirements and the amount of
lead time provided before permitting requirements
apply to GHGs under this rule and the March 29,
2010 final action regarding the Interpretive memo.
This rule does not contain any additional exemptions
or grandfathering provisions addressing the transition to PSD and title V permitting for GHGs.
We are not promulgating an exemption for PSD
permit applications that are pending when Step 1 of
the permitting phase-in begins for those sources that
would otherwise need to obtain a PSD permit based
on emissions of pollutants other than GHGs. Any
PSD permits issued to such Step 1 sources on or after January 2, 2011 will need to address GHGs. This
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action makes no change to the position we expressed
on this issue on April 2, 2010.
Final PSD permits issued before January 2, 2011
need not be reopened or amended to incorporate requirements for GHGs that take effect after the permit is issued. A source that is authorized to construct
under a PSD permit but has not yet begun actual
construction on January 2, 2011 may begin actual
construction after that date without having to amend
the previously-issued PSD permit to incorporate
GHG requirements, provided the permit has not expired.
Sources that are not subject to PSD permitting requirements until Step 2 need not obtain a PSD permit addressing GHGs in order to continue any actual
construction that begins before July 1, 2011, when
such a source was not a major stationary source required to obtain a PSD permit. However, Step 2
sources that begin actual construction in Step 2 may
do so only after obtaining a PSD permit.
The title V permitting regulations already include
a robust set of provisions to address the incorporation of new applicable requirements and other transitional considerations. A title V source applying for
the first time must submit its permit application
within 12 months after the source becomes subject to
the operating permit program or an earlier time at
the discretion of the permitting authority. Where a
source is required to obtain a PSD permit, the source
must apply for a title V permit or permit revision
within 12 months of commencing operation or on or
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before such earlier date as the permitting authority
may establish. Where additional applicable requirements become applicable to a source after it submits
its permit application, but prior to release of a draft
permit, the source is obligated to supplement its application. Permitting authorities may also ask for
additional information during the processing of an
application. In addition, where a source that already
has a title V permit becomes subject to additional
applicable requirements, the permitting authority is
required to reopen the permit to add those applicable
requirements if the permit term has 3 or more years
remaining and the applicable requirements will be in
effect prior to the date the permit is due to expire.
V. What Is the Legal and Policy Rationale for
the Final Actions?
In this section, we describe the legal and policy rationale for our action, including our rationale for the
following: (1) Our approach to calculating GHG
emissions for PSD and title V applicability purposes,
(2) our approach to establishing the thresholds and
timing of PSD and title V applicability to GHG emissions sources; (3) how state, local, and tribal area
programs adopt the final GHG applicability thresholds; (4) treatment of GHGs for title V permit fees;
(5) future activities, including streamlining actions.
We present the rationale description in the following
five subsections, corresponding to the basic presentation of the approach in section IV.
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A. Rationale for Our Approach to Calculating GHG
Emissions for PSD and Title V Applicability Purposes
1. Grouping of GHGs Into a Single Pollutant
In this section, we explain our treatment of the air
pollutant at issue for purposes of PSD and title V,
such that sources that emit that pollutant in the
requisite quantities become subject to PSD and/or
title V requirements. We explain our rationale for
treating the GHG air pollutant as a combined group
of six GHGs instead of six separate air pollutants defined by each individual GHG, and our rationale for
including all six of the GHGs in that group. We also
define the GHG metric to use for comparison to the
applicability thresholds.
We proposed to identify the air pollutant as the
aggregate group of the six GHGs that comprise the
GHG pollutant, and to use a GHG metric for the applicability thresholds based on CO2e. The summed
CO2e emissions would then be compared to the applicable permitting threshold to determine whether the
source is subject to PSD and title V requirements.
Historically, the PSD and title V regulatory provisions do not, in the first instance, define the “air pollutant” to which they apply, but rather rely for the
definition of the pollutant on a cross-reference to the
regulatory provision under another part of the Act
that establishes the emission standards or limits for
that pollutant that in turn causes the pollutant to be
subject to regulation under PSD and title V permitting. As an example, the pollutant “total reduced sul-
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fur” (TRS) is a pollutant comprised of the sum of
multiple compounds that was originally defined under the NSPS, subpart BB, Standards of Performance for Kraft Pulp Mills, which then caused it to
be subject to regulation under the PSD program. The
actual compounds that define the pollutant TRS are
identified in the NSPS. The PSD program regulations did not introduce its own independent definition of TRS, but instead relied on the definition as
contained in the Kraft Pulp Mills NSPS.
However, at the time of our proposal, the endangerment and cause or contribute findings had not
been completed and the LDVR for GHGs had not
been finalized. Thus, there was no final agency action defining the “air pollutant” consisting of GHGs
to be considered “subject to regulation.” Absent a definition of “greenhouse gases” under another regulatory provision that we could cross-reference, we proposed to define “greenhouse gases” for permitting
purposes as “the single air pollutant that is comprised of the group of six GHGs, as proposed in the
[CAA] section 202(a) endangerment and contribution
findings.” 74 FR 55329, col. 1. The six well-mixed
GHGs identified in the proposed contribution finding
were: CO2, CH4, N2O, SF6, HFCs, and PFCs.
In the proposal, we further recognized that the
LDVR for GHGs, as it was proposed, would result in
reductions of only four of the gases, not all six, because only four are emitted by vehicles. However, we
concluded that if the LDVR were finalized as proposed, then the air pollutant for purposes of PSD and
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title V applicability would be a single air pollutant
that is the aggregate mix of the group of six GHGs
because—
[t]hese six GHGs as a class comprise the air pollutant that is the subject of the endangerment finding
and companion contribution finding and constitute
the air pollutant that is regulated by the light-duty
vehicle rule through measures that address the components of that air pollutant that are emitted from
the mobile sources. Thus, although the CAA section
202(a) proposal establishes controls only with respect
to four GHGs, as a legal matter, the proposal covers
the entire set of GHGs that as a class are the single
“air pollutant” in the proposed endangerment and
contribution findings.
74 FR 55329 col. 1.
We also solicited comment on whether we should
identify the GHG metric in a different way, such as
addressing each GHG constituent compound individually or including (whether individually or as a
group) only those four GHG constituent compounds
for which reductions would occur through the emission standards or limits proposed in the LDVR.
A minority of the comments on our proposal addressed this issue. Some commenters supported
combining the individual GHGs as one pollutant for
purposes of determining permitting applicability,
and stated that it is not uncommon for EPA to recognize “collective” air pollutants comprised of many individual compounds based upon shared threats to

210a
health and welfare, including such EPA-created
group pollutants as sulfur oxides, nitrogen oxides,
volatile organic compounds (VOCs), and particulate
matter (PM).
On the other hand, a significant number of commenters also raised concerns about grouping the individual GHGs into one metric. Some of these commenters argued that grouping GHGs is not appropriate because GHGs are not like other air pollutants
that are comprised of numerous substances of concern (e.g., VOCs and PM), individual GHGs do not
interact or combine to create a pollutant of concern,
and EPA has not established a “GHG” NAAQS that
supports the definition of the pollutant as a group.
Some were concerned that regulating the GHGs as a
group would increase the likelihood that a source
will trigger permitting requirements, adding that
this is unnecessary and would conflict with the “absurd results” and “administrative necessity” doctrines because it would lead to larger numbers of
sources becoming subject to permitting. Some commenters opposing grouping suggested that we should
explore regulating each of the GHG pollutants on an
individual mass basis rather than collectively because in their view, it is reasonable and feasible to
regulate and control emissions of each of the listed
pollutants, other than CO2, at the 100/250 tpy
thresholds, or less if deemed necessary, in accordance with the established mechanisms of the Act and
doing so would lead to a better environmental result.
Finally, some commenters argued that disaggregat-
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ing the pollutants would also allow for more appropriate technology review.
After considering these comments, and taking into
account other related actions that have occurred
since proposal, we have determined that PSD and
title V permitting program requirements will apply,
as proposed, to the “single air pollutant that is comprised of the group of six GHGs.” 74 FR 55329, col. 1.
We believe that this approach is both compelled by
the statute and reflects the preferable policy approach.
As more fully discussed elsewhere in this rulemaking, the PSD requirements apply to a “major emitting facility” that undertakes construction or “modification.” CAA sections 165(a), 169 (2)(C). The term
“major emitting facility” is defined as, in general, a
source that emits 100 or 250 tons of “any air pollutant,” CAA section 169(1), and, similarly, the term
“modification” is defined as a physical or operational
change that results in the increased or new emissions of “any air pollutant.” CAA sections 169(2)(C),
111(a)(4). Through regulation, we have interpreted
the term “any air pollutant,” as found in both the
terms “major emitting facility” and “modification,”
more narrowly to mean any “regulated NSR pollutant,” and we further define this term to include any
pollutant that is “subject to regulation under the
Act.” 40 CFR 52.21(b)(50)(iv), 52.21.(b)(2). 14
By the same token, CAA section 165(a)(4) requires that a
source subject to PSD impose best available control technology
14
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Similarly, as discussed elsewhere, the title V requirements apply to a “major source,” which is defined, in general, as any source that emits at least
100 tpy of “any air pollutant.” CAA sections 502(a),
501(2)(B), 302(j). EPA has interpreted the term “any
air pollutant” narrowly so that applies only with respect to air pollutants that are subject to regulation
under the CAA. Memorandum from Lydia N.
Wegman, Deputy Director, Office of Air Quality
Planning and Standards, U.S. EPA, “Definition of
Regulated Air Pollutant for Purposes of Title V”
(Apr. 26, 1993).
Based on these provisions, the key issue for present purposes in determining whether a source is
subject to PSD (because it qualifies as a major emitting facility that undertakes construction or modification) or title V is whether the pollutant or pollutants that the source emits comprise the “air pollutant” that is “subject to regulation” under the Act.
The phrase “subject to regulation under the Act,”
by its terms, identifies the air pollutant that is subject to PSD and title V as the same air pollutant that
is identified in the regulatory action under another
provision of the Act. The term is a simple crossreference. It carries no implication that EPA, in
identifying the pollutant to which PSD or title V apply, may redefine the pollutant that is regulated
elsewhere in the Act. Whatever the pollutant is that
for “each pollutant subject to regulation under this chapter”
that the source emits.
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is regulated elsewhere, it is that pollutant to which
PSD and title V apply.
Since the time of our proposal, we have finalized
both the contribution finding and the LDVR for
GHGs. The final LDVR for GHGs specifies, in the
rule’s applicability provisions, the air pollutant subject to control as the aggregate group of the six
GHGs, including CO2, CH4, N2O, SF6, HFCs, and
PFCs. 15 Because it is this pollutant that is regulated
under the LDVR, it is this pollutant to which PSD
and title V apply. Specifically, the applicability provision in the LDVR provides a clear reference to the
definition of the single pollutant comprised of the aggregate group of the six well-mixed GHGs, which
makes clear PSD and title V applicability depends on
the same sum-of-six GHG construct. We must follow
this construct of the aggregate group of the six gases
and do not have discretion to interpret the GHG “air
pollutant” differently for the purposes of PSD or title
V.
This construct of the pollutant as the aggregate
group of the six gases is also consistent with the definition of the air pollutant in the final contribution
finding for GHGs [see 74 FR 66496, 66499, 66536–7
(December 15, 2009)]. There, the Administrator defined the air pollutant as the “aggregate group of the
same six * * * greenhouse gases,” (74 FR 66536), and

The applicability provision of the LDVR is found in 40 CFR
86.1818–12(a).

15
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these well-mixed GHGs are defined to include CO2,
CH4, N2O, SF6, HFCs, and PFCs.
Moreover, even if we had discretion to identify the
GHGs air pollutant differently in the permitting programs than in the LDVR, we believe it is reasonable
to identify the GHGs air pollutant through the sumof-six construct for the same reasons why we adopted
that definition in the contribution finding and for
additional reasons noted below specific to the permit
programs. The term “air pollutant” is defined under
CAA section 302(g) as “any air pollution agent or
combination of such agents, including any physical,
chemical, biological, radioactive * * * substance or
matter which is emitted into or otherwise enters the
ambient air.” Under this definition, EPA has broad
discretion to identify an air pollutant, including, as
appropriate, treating a combination of air pollutant
agents as a single air pollutant. Here, we think that
the six well-mixed gases are appropriately combined
into a single air pollutant because, as noted in the
contribution findings, they share several important
attributes: Each of the six gases:
• Is directly emitted (and is not formed by secondary processes in the atmosphere);
• Is long-lived in the atmosphere after it is emitted;
• Is sufficiently long-lived that it becomes “wellmixed,” which means that its concentration is essentially uniform in the atmosphere (as opposed to having significant local/regional variation); and
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• Has well understood atmospheric properties
(e.g., radiative forcing).
See 74 FR 66516–66518.
In addition, treating the six GHGs as a single air
pollutant is consistent with the actions of international scientific bodies. For example, the Intergovernmental Panel on Climate Change (IPCC) considers in various reports how the six gases drive human-induced climate change and how that affects
health, society, and the environment. Similarly, the
United Nations Framework Convention on Climate
Change (UNFCCC) requires reporting of these six
gases and the commitments under the UNFCCC and
Kyoto Protocol are based on the combined emissions
of these six gases. Finally, as discussed later, it is
standard practice to compute the “CO2 equivalency”
of aggregate emissions using GWP.
We disagree with commenters who argued that
grouping all six GHGs is not appropriate because
GHGs are not like other air pollutants that are comprised of numerous substances of concern (e.g., VOCs
and PM). First, as noted previously, we are following
the approach to a single air pollutant comprised of
the aggregate of the six GHGs initially adopted in
the contribution finding and followed in the LDVR.
Many of these same comments have already been
addressed in the contribution finding and Response
to Comment (RTC) document for that action, and
those responses apply equally here.
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In addition to the reasons described in the endangerment and contribution findings, there are CAA
permitting programmatic and policy advantages to
using the sum-of-six construct for the GHG air pollutant for PSD and title V applicability purposes. We
believe now, as we did at proposal, that the benefits
in using the cumulative group of GHGs outweigh any
implementation advantages to using an individualGHG-based metric. The advantages to sum-of-six
definition include that it may: (1) Allow significantly
more flexibility to sources for designing and implementing control strategies that maximize reductions
across multiple GHGs and would also likely align
better with possible future regulations that allow for
such flexibility; (2) more effectively support possible
future offsets or trading mechanisms that involve
different source categories and different compositions
of GHG emissions; and (3) could better accommodate
and harmonize with future regulations because it establishes one class of pollutants that includes individual components that may, in turn, become subject
to specific emission standards under future regulatory efforts.
We disagree with commenters who believe that
aggregating the GHGs under one GHG metric for
permitting applicability purposes would lead to an
excessive amount of source permitting activity. This
is because the phase-in approach addresses overwhelming permitting burdens associated with permitting of GHGs. It does so by designing our applicability thresholds to allow for a manageable amount of
new permitting actions based on the emissions from
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sources using the sum-of-six metric. If we based applicability on individual gases, (assuming, again,
that we had authority to deviate from the definition
of “air pollutant” as used in the LDVR), we would
still need to determine what level of permitting is
manageable and appropriate based on thresholds on
an individual gas basis and would expect that the final rule would result in the same levels of remaining
burden. Accordingly, unless the permitting program
were being implemented at the statutory thresholds,
the effect of a decision to aggregate or not aggregate
would not reduce workload; rather, it would simply
shift work from permitting facilities that trigger
based on combined GHGs to those that trigger based
on individual GHGs. Although we acknowledge that
this may affect applicability for a particular source,
we disagree with the comment that doing so would
conflict with our conclusions based on the “absurd
results” or “administrative necessity” doctrines. By
using a consolidated and weighted measurement, we
are able to direct the limited administrative resources to those new sources and modifications with
the greatest impact on GHG emissions.
We also believe that the additional flexibility resulting from the sum-of-six GHG metric will provide
substantially more opportunities for sources to address emission increases of GHGs than they would
have had under an individual gas based metric, and,
thereby, possibly reduce their permitting burden
through multi-gas mitigation strategies. We disagree
with the comment that isolating BACT review on
sources that emit a single GHG necessarily leads to
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better environmental results than it would for
sources that undergo a combined review for all six
gases. To the contrary, given that Congress built in
considerations of energy, environmental, and economic impacts into the BACT requirement, we think
that allowing consideration of those factors across six
gases will likely result in decisions that more appropriately account for those impacts at the source.
2. Identifying Which GHGs Are Included in the
Group
As discussed previously, we proposed to include
the combination of six well-mixed GHGs as the air
pollutant that triggers PSD and title V applicability:
CO2, CH4, N2O, SF6, HFCs, and PFCs. Some commenters supported including all six. They cite the
proposed contribution findings that identify the pollutant through the sum-of-six construct, and they
emphasize that EPA, in order to protect the public,
has to control all the GHGs it has regulated and reduce the overall impact of the mix of six GHGs.
However, a substantial number of commenters,
mainly from industry sectors who also disagree with
grouping the GHGs together, contend that only the
constituent gases that are actually subject to controls
under the LDVR should be included in determining
applicability under the Tailoring Rule. Some of these
commenters believe that only the three compounds
(CO2, CH4, N2O) for which the LDVR contains emissions standards or caps should be considered in the
GHG metric for permitting, while others would also
add HFCs (which are included in a credit flexibility
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arrangement under the LDVR) for a total of four
GHGs. These commenters argued that PSD is not
triggered for all six GHGs by the LDVR because under the proposed PSD interpretation in the Interpretive Memo, actual emission controls under the Act
are required to trigger PSD obligations for a given
pollutant. They also argue that including all six
would conflict with EPA’s rationale for the Tailoring
Rule by leading to larger numbers of sources subject
to permitting, thereby increasing the harm that EPA
says it wants to avoid. They further assert that the
EPA cannot exercise its discretion to widen the scope
of PSD and title V applicability to six GHGs when it
is relying on the judicial doctrines of “absurd results”
and “administrative necessity” to narrow PSD and
title V applicability. They explain that in their view,
those doctrines apply only when EPA has taken all
steps possible to narrow the scope of PSD and title V
and thereby avoid the administrative problems that
force it to rely on those doctrines.
There were a few comments on whether to include
specific gases as part of the sum-of-six grouping.
Several commenters representing sectors that have
significant SF6 usage specifically argue that SF6
should not be included as a GHG, at least at this
time, because there are no known SF6 controls, it is
not clear how PTE would be calculated from such facilities, and EPA has not addressed the economic
burden that regulation of these facilities would create. A solid waste industry commenter asserts that
the Tailoring Rule should confirm that CH4 and N2O
will not be regulated under PSD or title V because
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these pollutants are only emitted in miniscule
amounts from automobiles.
We disagree with commenters who suggest that
because the LDVR actually reduces only four of the
six GHGs, EPA may apply PSD and title V to only
those four GHGs. It is true that the LDVR standard
for the single air pollutant that is comprised of the
aggregate of six GHGs consists of individual standards for only four particular constituents of the single air pollutant—which are emissions limits or caps
for three GHGs (CO2, CH4, and N2O) and an emission crediting option for one GHG (HFCs)—but this
does not dictate that only those four compounds are
subject to regulation for permitting purposes. Although the LDVR results in reductions only with respect to four specific GHGs, as a legal matter the
LDVR standard covers the entire set of GHGs that as
a class are the single “air pollutant” in the contribution finding. Similar to our rationale for addressing
the group of six GHGs as one pollutant for PSD and
title V applicability purposes, we must adhere to the
definition of applicability, cited previously, in the final LDVR for GHGs and include CO2, CH4, N2O, SF6,
HFCs, and PFCs. We do not have discretion to select
only a subset of these gases in defining our GHG
threshold metric for the permitting applicability
purposes. See LDVR, May 7, 2010, 75 FR 25398–99,
section III.A.2.c. (discussing EPA’s exercise of discretion under section 202(a) in setting emissions standards applicable to emission of the single air pollutant).
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For the same reasons, we disagree that this approach is inconsistent with the Agency’s final action
in “EPA’s Interpretation of Regulations that Determine Pollutants Covered by Federal Prevention of
Significant Deterioration (PSD) Permit Program.”
While it is the case that only four constituent gases
are reduced by the LDVR, the “air pollutant” that is
controlled, and thus “subject to regulation,” is the
group of six, and it is this “air pollutant” to which
PSD and title V apply.
We also disagree with commenters who suggested
that including all six GHGs in determining permitting applicability would conflict with our “absurd results” and “administrative necessity” rationale for
the phase-in periods and applicability thresholds for
GHGs. Even if we did have discretion to identify the
air pollutant for PSD and title V purposes as consisting of only four of the six well-mixed GHGs, we do
not believe that doing so would have any meaningful
impact on the administrative burdens that are at the
heart of our reliance on the “absurd results” and
“administrative necessity” doctrines. The number of
additional permitting actions and amount of additional permitting burden resulting from including all
six GHGs, rather than four, is minimal. This is because the administrative burden of GHG permitting
is dominated by CO2 and CH4 emission sources. For
example, with a major source threshold set at
100,000 tpy CO2e, the combined population of
sources that would be major for N2O, HFCs, PFCs,
and SF6 accounts for fewer than two percent of the
GHG sources that would remain covered.
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For similar reasons, we disagree with commenters
who specifically suggest SF6 emissions should not be
included in the applicability metric for GHGs. As we
have stated earlier in this section, our selection of
the GHG metric is driven by the definition of the “air
pollutant” as defined in the LDVR, and in consideration of the final GHG endangerment finding. SF6 is
specifically included as one of the “well-mixed greenhouse gases” in the definition of air pollutant in the
contribution finding, and is included in the definition
of the air pollutant in the LDVR for which that rule
is applicable. We do not believe we have the discretion to define the “air pollutant” differently for PSD
and title V applicability purposes than the definition
of the “air pollutant” that is regulated elsewhere. In
any event, including SF6 emissions based on the
thresholds finalized in this rulemaking does not add
an excessive administrative burden for permitting
authorities. Based on our threshold evaluation study,
we estimate that less than 40 sources of SF6 nationwide would exceed the 100,000 tpy CO2e threshold.
Furthermore, SF6 is a high GWP gas and, as discussed elsewhere, we have included a mass-based
trigger for high GWP gases that will likely have the
effect of further reducing this count.
For the same reasons, we disagree with the commenters who suggest we include black carbon and
other short-lived climate forcers to the list of GHGs,
as well as commenters asking for an exclusion of CH4
and N2O. The definition of the air pollutant, as cited
in the LDVR, includes CH4 and N2O and does not include black carbon or other short-lived gases.
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3. Use of GWP vs. Mass-Based GHG Thresholds
For the reasons discussed previously, we are determining permit program applicability based on the
sum-of-six well-mixed gases that comprise the GHG
air pollutant. This section discusses our use of both
the CO2e metric and mass emissions of the GHGs for
applicability purposes.
Under our proposal, a source’s emissions of all six
GHGs would be combined into a single metric by
multiplying the mass of each individual GHG (in tpy)
by its GWP value, and summing these products to
determine the total emissions of the GHG pollutant
in tpy CO2e. We received comments on this aspect of
the proposed metric. Several commenters explicitly
support the use of GWP and the CO2e metric for
GHG emissions. These commenters believe EPA has
the authority to select an appropriate metric to
measure GHGs in the PSD program, and policy considerations support the choice of GWP. Some of them
note that GWP is a widely-used metric which employs internationally-recognized conversion factors to
compare GHGs based upon their climate properties,
and some add that states and local areas that have
climate action plans for GHG reductions use CO2e.
Some of these commenters believe this metric will
ensure a standard measure across all permitting
agencies and will lead to a more effective system for
permitting authorities and create more opportunities
to reduce emissions over the full class of GHGs, rather than focusing on reducing individual GHGs.
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On the other hand, some commenters oppose the
use of GWP and CO2e, believing that thresholds
should be based on individual mass-based emissions
for each GHG. Some of these commenters felt that
EPA has no discretion to ignore the metric for regulation established by Congress for PSD in section 169
of the Act. Some commenters were also concerned
that the use of CO2e will complicate the implementation of BACT because sources that trigger PSD will
be required to install BACT for each regulated pollutant, not for CO2e. As a result, a source that exceeds
the threshold primarily due to its CO2 emissions
would be forced to install BACT for all other individual GHGs, regardless of how minor those other emissions may be. Finally, a commenter was concerned
that use of GWP would complicate implementation
because GWP values can sometimes change.
In our proposal preamble discussion of GHG metric, EPA also raised the possibility of including a limitation in the metric to address the prospect (expected to occur only rarely) that high-GWP gases
could be emitted in quantities less than statutory
thresholds for PSD and title V but nevertheless exceed the proposed thresholds in terms of CO2e. Most
commenters on this subject support a dual threshold
under which a source would be subject to title V or
PSD only if its GHG emissions exceeded both the
statutory thresholds on an actual tonnage basis and
the tailored thresholds on a CO2e basis. Commenters
supporting this approach felt that it would be unlawful to apply PSD when GHGs are below the statutory
thresholds, or when there is not a net emissions in-
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crease. Others added that the complexity of accounting for emissions according to both mass and GWP
should be manageable and is not a reason to ignore
the role of mass-based emission rates in determining
the applicability of PSD requirements. Additionally,
one commenter observed that a dual threshold is
consistent with phasing in the Tailoring Rule and is
an effective way to address the current uncertainty
surrounding how to measure high-GWP gases such
as SF6. In contrast, a few commenters stated they do
not support a dual threshold, primarily on the
grounds that there is no benefit to the added complexity.
After considering these comments, we have decided to adopt applicability thresholds in the final rule
based on a CO2e metric for the sum-of-six well-mixed
gases, and also to adopt an additional mass-based
threshold for the sum-of-six gases as discussed in the
proposal. First, as discussed in the previous section,
we have explained why the appropriate pollutant for
PSD purposes is the single pollutant GHG, which is
composed of the six well-mixed gases. Regarding the
CO2e metric, we continue to believe there are a number of advantages, as laid out in the proposal, to a
CO2e measure that would not be available if we used
only a mass-based metric. These include: (1) A CO2e
metric, by incorporating the GWP values, best addresses the relevant environmental endpoint, which
is radiative forcing of the GHGs emitted; (2) when
combined with a sum-of-six gases approach, the CO2e
metric best allows for consideration of their combined effects when sources emit any one or combina-
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tion of the six well-mixed GHGs; (3) a cumulative
CO2e metric is consistent with the metric used in the
mandatory GHG reporting rule and other related
rules and guidelines; and (4) a CO2e metric allows
more flexibility for designing and implementing control strategies that maximize reductions across multiple GHGs. We recognize the tension between the
mass-based metric in the statute and the CO2e-based
metric we are adopting in this rule, but as discussed
later, we will address this by also retaining the
mass-based metric. Moreover, given our need to tailor our approach to covering sources of GHGs, we believe that the considerations driving our choice to also use a CO2e-based metric are appropriate for defining the phase-in and allow for permitting resources
to be directed at those sources and modifications that
have the greatest impact on radiative forcing of the
GHGs emitted.
We recognize the concern of commenters who stated that we cannot ignore the statutory thresholds
based on the mass-based emissions of an air pollutant as described under CAA section 169(1). As we
mentioned in the proposal, because both the PSD
and title V statutory thresholds are expressed on a
mass basis (i.e., tons of a pollutant with no weighting
values applied) we were concerned from a legal
standpoint that the metric proposed (CO2e) could
have the effect of subjecting to PSD or title V requirements a source whose emissions fall below the
statutory threshold limits on a strictly mass basis,
but whose CO2e-based emissions exceed the CO2e
thresholds we establish under the Tailoring Rule. As
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an example, in rare instances it is possible that a
source may emit only a non-CO2 GHG in very small
amounts, on a mass basis, but one that carries a very
large GWP. In this case, it is possible that the source
may emit the GHG in amounts that fall below the
PSD and/or title V statutory applicability threshold
(100 or 250 tpy, as applicable) on a mass basis, but
exceed the 100,000 CO2e PSD and title V applicability thresholds for Step 2 finalized in this action. Under these circumstances, without a mass-based
threshold, the source would trigger PSD and title V
for its CO2e emissions even though its GHG mass
emissions would not, in fact, exceed the statutory
triggers.
Upon review of the comments pertaining to this issue and further analysis of the legal and programmatic implications, we are adopting a two-part applicability process, for both major source applicability
determinations for GHGs under PSD and title V and
for determining if a net increase has occurred in PSD
applicability determinations for modifications. As
explained in the RTC document, we accomplish this
two-step applicability approach by continuing to rely
on the existing mass-based applicability provisions in
the current regulations, and by including new regulatory provisions that add a definition of “subject to
regulation” that in turn includes the phase-in
thresholds. Similarly, for PSD modification reviews
and associated netting analyses, the same two-step
process must be used. Our summary in section IV.A
described how we expect this provision to be implemented in practice.
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We acknowledge that the possibility of changing
GWP values is a downside to the use of CO2e for the
GHG metric, and we address this comment in the
next section, where we discuss our plan to codify
GWP values. By codifying GWP, any changes will be
manageable, and, in our judgment, will not outweigh
the benefits of a CO2e-based approach. We also
acknowledge that a CO2e-based approach may appear to complicate the BACT review and implementation process. However, we disagree with the commenter’s ultimate conclusion that BACT will be required for each constituent gas rather than for the
regulated pollutant, which is defined as the combination of the six well-mixed GHGs. To the contrary, we
believe that, in combination with the sum-of-six gases approach described above, the use of the CO2e
metric will enable the implementation of flexible approaches to design and implement mitigation and
control strategies that look across all six of the constituent gases comprising the air pollutant (e.g., flexibility to account for the benefits of certain CH4 control options, even though those options may increase
CO2). Moreover, we believe that the CO2e metric is
the best way to achieve this goal because it allows for
tradeoffs among the constituent gases to be evaluated using a common currency.
4. Determining What GWP Values Are To Be Used
At proposal, we proposed to link the calculation of
CO2e for GHGs to GWP values in EPA’s “Inventory
of U.S. Greenhouse Gas Emissions and Sinks” (GHG
Inventory). See, e.g., proposed 40 CFR 51.166(b)(58).
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Numerous commenters expressed concerns about
this proposal on various grounds, including the following:
• The EPA should follow the proper notice-andcomment procedures and the requirements of the Information Quality Act for the relevant technical underpinnings of the proposal. The EPA relies upon the
GWPs of the IPCC without providing the supporting
data for review, and it is inappropriate to use this as
a basis for this rule without first making all the raw
data available for public inspection and comment.
• The EPA cannot tie the definition of GWP to the
GHG Inventory because it is a non-regulatory document that may be changed without notice-andcomment rulemaking. Before EPA uses a new GWP,
that GWP must be subject to notice and comment to
comply with the requirements of CAA section 307
and the Administrative Procedure Act (APA).
• An annual update of GWP would create a moving target for sources conducting applicability determinations and assessing compliance with minor
NSR and PSD emission limits. The EPA needs to ensure that applicability and compliance with limits
continue to be based on the GWP that existed when
the determination was made or the limit was established.
• The EPA should freeze the GWP at the current
values by incorporating those values into the regulation. The EPA could still revise the “NSR” GWP, but
would have to revise the regulation to do so.
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Commenters added that it is important to ensure
that all permitting agencies are using the same calculations for the determination of CO2e for GHGs.
We agree with commenters who suggested we
should codify, either in the Tailoring Rule or through
reference to codified values in another rulemaking,
the GWP values to be used in permitting analyses.
We agree that this approach provides certainty as to
which GWP values need to be used by permitting authorities and allows sources to plan appropriately for
possible changes in the GWP values. As mentioned
in the comments, recommended GWP values from
IPCC can change over time. While this is infrequent—the last such changes were in 2007—when it
occurs, there are generally significant lag times in
universal adoption of new values because of inconsistencies that could be created in national inventories and emission reporting mechanisms. In a regulatory setting, such as in the permitting programs,
this could potentially create significant implementation issues, such as when a GWP change occurs
while a permit action is in progress. 16 EPA also recognized similar potential implementation issues in
developing its final mandatory GHG reporting rule,
and codified in the regulatory text for that rule the
We note that our approach does not entirely avoid the possibility that a GWP change can occur while a permit is in progress although it will ensure advance notice of such a change.
In the event that we plan to propose a change to GWP values,
we will work with permitting authorities as necessary to provide guidance to sources on transitional issues.
16
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GWP values to be used in reporting GHGs as part of
that final rulemaking.
For these reasons, we have decided to follow the
approach in the mandatory GHG reporting rule and
require that for PSD and title V permitting requirements, wherever emissions calculations are performed, that permitting authorities and sources use
GWP values that are codified in EPA rules. We will
establish the GWP values for PSD and title V rules
based on a cross-reference to the values that are codified in the EPA’s mandatory GHG reporting rule. 74
FR 56395, Table A–1 to subpart A of 40 CFR part
98—Global Warming Potentials. Any changes to Table A–1 of the mandatory GHG reporting rule regulatory text must go through an appropriate regulatory process. In this manner, the values used for the
permitting programs will reflect the latest values
adopted for usage by EPA after a regulatory process
and will be consistent with those values used in the
EPA’s mandatory GHG reporting rule. Furthermore,
the lead time for adopting changes to that rule will
provide a transition time to address implementation
concerns raised by commenters.
5. Use of Short Tons vs. Metric Tons
We proposed that the GHG metric would be expressed in terms of English (or short) tons, rather
than metric (or long) tons. A few commenters support
using short tons for this purpose. Others prefer the
use of metric tons, and most of them note that the
mandatory GHG reporting rule is based on metric
tons and believe that the Tailoring Rule should be
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consistent with that rule. These commenters believe
that using different units in the two rules would be
confusing and could result in sources that are not
subject to the mandatory GHG reporting rule becoming subject to PSD. Some of the commenters add that
various “cap and trade” legislative proposals also
quantify GHGs in metric tons. A few other commenters recommend that EPA harmonize the applicability
thresholds established under the Tailoring Rule and
the mandatory GHG reporting rule without expressing a preference for short or metric tons.
We are finalizing our proposal to use short tons
because short tons are the standard unit of measure
for both the PSD and title V permitting programs
and the basis for the threshold evaluation to support
this rulemaking. Calculation inputs for PSD are typically prepared in English units (e.g., pounds of fuel,
British thermal units (Btu), etc.) which is the common convention for all PSD analyses and the units of
the statutory thresholds under the Act.
It is true that the GHG reporting rule uses metric
tons, but this does not create an inconsistency between permitting programs and the reporting rule
because the two rules already use different applicability approaches. Although we originally proposed
25,000 tpy as the major source level for permitting
programs, which was similar to the threshold in the
reporting rule, we decided to adopt substantially
higher thresholds in the final rule. Furthermore,
even if the numbers were similar, the thresholds
used for the reporting rule are based on actual emis-
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sions, while the PSD and title V programs thresholds
are based on PTE. Therefore, we are less persuaded
by arguments for consistency, and believe it is more
important for ease of permit program implementation to ensure that GHG emissions calculations for
PSD and title V will build on the same set of input
variables used to develop short-ton based estimates
for non-GHG pollutants. Thus, the use of short tons
should actually facilitate the development of the
GHG emission estimate. It would likely be more confusing to require a multi-pollutant PSD applicability
analysis to present emissions information using different units for different pollutants, as would be the
case if we required metric tons for GHG but continue
to use short tons for every other pollutant. Finally,
we do not expect this choice to introduce additional
complexity because the conversion between short
tons and metric tons is a very simple calculation.
Therefore, based on these considerations we are requiring that short tons be used as the basis for emission calculations used to meet PSD and title V permitting requirements.
B. Rationale for Thresholds and Timing for PSD and
Title V Applicability to GHG Emissions Sources
In this subsection, we describe our legal and policy
rationale for our determinations concerning PSD and
title V applicability to GHG emissions sources. This
subsection includes: (1) An overview of our rationale;
(2) data concerning costs to sources and administrative burdens to permitting authorities; (3) a review of
the Chevron legal framework and the “absurd re-
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sults,” “administrative necessity,” and “one-step-at-atime” doctrines, as well as a review of how those doctrines fit into the Chevron framework; (4) an overview of the relevant PSD and title V requirements
and their legislative history; (5) our application of
the “absurd results” doctrine for tailoring the PSD
requirements; (6) our application of the “absurd results” doctrine for tailoring the title V requirements;
(7) our plans to issue further rulemaking that will
address the “absurd results” basis for both PSD and
title V requirements; (8) our rationale for the phasein schedule for applying PSD and title V to GHG
sources; (9) our application of the “administrative necessity” basis for tailoring the PSD and title V requirements; and (10) our application of the “one-stepat-a-time” basis for tailoring the PSD and title V requirements.
1. Overview
Under the familiar Chevron two-step approach to
construction of agency-administered statutes, the
agency must first, at Chevron Step 1, determine
whether Congress’s intent in a particular provision
on a specific question is clear; and if so, then the
agency must follow that intent. If the intent of the
provision is not clear, then the agency may, under
Chevron Step 2, fashion a reasonable interpretation
of the provision. The best indicator of congressional
intent is the literal meaning of the provision and
generally, according to the case law, if the literal
meaning addresses the specific question, then the
agency should follow the literal meaning.
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However, the courts have developed three doctrines relevant here that authorize departure from a
literal application of statutory provisions. The first is
the “absurd results” doctrine, which authorizes such
a departure if the literal application would produce a
result that is inconsistent with congressional intent,
and particularly if it would undermine congressional
intent. The judicial doctrine of “administrative necessity” authorizes an agency to depart from statutory requirements if the agency can demonstrate that
the statutory requirements, as written, are impossible to administer. The “one-step-at-a-time” doctrine
authorizes an agency, under certain circumstances,
to implement a statutory requirement through a
phased approach. Each of the three doctrines fits into
the Chevron framework for statutory construction
because each of the three is designed to effectuate
congressional intent.
To apply the statutory PSD and title V applicability thresholds literally to sources of GHG emissions
would bring tens of thousands of small sources and
modifications into the PSD program each year, and
millions of small sources into the title V program.
These extraordinary increases in the scope of the
permitting programs would mean that the programs
would become several hundred-fold larger than what
Congress appeared to contemplate. Moreover, the
great majority of additional sources brought into the
PSD and title V programs would be small sources
that Congress did not expect would need to undergo
permitting and that, at the present time, in the absence of streamlined permit procedures, would face
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unduly high permitting costs. Further, again at the
present time, in the absence of streamlined permit
procedures the administrative strains would lead to
multi-year backlogs in the issuance of PSD and title
V permits, which would undermine the purposes of
those programs. Sources of all types—whether they
emit GHGs or not—would face long delays in receiving PSD permits, which Congress intended to allow
construction or expansion. Similarly, sources would
face long delays in receiving title V permits, which
Congress intended to promote enforceability. For
both programs, the addition of enormous numbers of
additional sources would provide relatively little
benefit compared to the costs to sources and the burdens to permitting authorities. In the case of PSD,
the large number of small sources that would be subject to control constitute a relatively small part of the
environmental problem. In the case of title V, a great
many of the sources that would be newly subject to
permit requirements would have “empty” permits,
that is, permits that do not include any applicable
requirements, and that therefore serve relatively little purpose. For these reasons, the “absurd results”
doctrine applies to avoid a literal application of the
thresholds at this time. By the same token, the impossibility of administering the permit programs
brings into play the “administrative necessity” doctrine. This doctrine also justifies not applying the
PSD or title V applicability threshold provisions literally to GHG sources at this time.
The situation presented here is exactly the kind
that the “absurd results,” “administrative necessity,”
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and “one-step-at-a-time” doctrines have been developed to address. Separately and interdependently,
they authorize EPA and the permitting authorities to
tailor the PSD and title V applicability provisions
through a phased program as set forth in this rule,
and to use the initial period of phase-in to develop
streamlining measures, acquire expertise, and increase resources, all of which would facilitate applying PSD and title V on a broader scale without overburdening sources and permitting authorities. In
this manner, the phased approach reconciles the language of the statutory provisions with the results of
their application and with congressional intent.
2. Data Concerning Costs to Sources and Administrative Burdens to Permitting Authorities
This final action concerning applicability of PSD
and title V to GHG-emitting sources, including the
decisions on timing for the selected permitting
thresholds, is based on our assessments of both the
costs to the regulated sources to comply with PSD
and title V permitting requirements and the administrative burdens to the permitting authorities to
process PSD and title V permit actions for GHGemitting sources. This section provides a summary of
our cost and administrative burden assessments of
permitting that would be required in the absence of
any tailoring as well as under various tailoring options.
Our estimates of costs to the sources and administrative burdens to the permitting authorities from
PSD and title V applicability for GHG emissions are
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based on labor and cost information from the existing
Information Collection Requests (ICRs) for PSD and
title V programs. 17 We apply the same basic methodology used for the proposal, which incorporates information on numbers and types of affected sources
and estimated permitting actions. We evaluate administrative burdens in terms of staffing needs, time
for processing permits, and monetary costs, and we
make some judgments about how those burdens
would affect the permitting authorities’ ability to effectively manage and administer their programs
with the addition of GHG emission sources. We present the administrative burden data for applying
PSD and title V requirements at the literal statutory
thresholds—that is, the 100/250 tpy levels for PSD
(and 0 tpy for modifications) and the 100 tpy level for
title V—as well as at other thresholds, which range
from 25,000 tpy CO2e to 100,000 tpy CO2e. We have
significantly revised upwards our assessments of
costs to sources and administrative burdens since
proposal, and we summarize later our reasons for doing so. We also present significant comments concerning administrative burdens, and our responses
to those comments.
In the next section, concerning legal and policy rationale for our actions, we discuss how these data on
costs to the sources and administrative burdens to
“Summary of Methodology and Data Used to Estimate Burden Relief and Evaluate Resource Requirements at Alternative
Greenhouse Gas (GHG) Permitting Thresholds;” Prepared by
EPA Staff; March 2010.
17
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the permitting authorities informed our decisions
that PSD and title V requirements should not, at
present, be applied to GHG-emitting sources under
the literal terms of the statutory thresholds as well
as our decisions concerning what thresholds to apply
for Steps 1 and 2 of the applicability phase-in approach and the applicability floor of 50,000 tpy CO2e.
a. Costs to Sources
As we did at proposal, we have estimated costs to
the sources of complying with PSD and title V starting from the data in the ICRs. We recognize that the
sizes of the sources, as measured by their emissions,
that would be swept into the PSD and title V programs would vary greatly, and that their permitting
costs would vary as well. For example, their PSD
permitting costs would depend on the amount and
types of their emissions and their control requirements. Accordingly, we have determined average
costs, as described later.
For PSD, at proposal, we estimated that on average, an industrial source would incur costs of
$84,500 to prepare the PSD application and receive
the permit, and on average, a commercial or residential source would incur costs of 20 percent that
amount, or $16,900. 74 FR 55337 col. 3 to 55339 col.
3. For this action, we retain the same burden estimates for an average industrial source. This type of
source would need 866 hours, which would cost
$84,500, to prepare the application and the PSD
permit. However, based on comments received, we
have determined that a more accurate estimate for
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an average commercial or residential source is 70
percent of that amount of time that an industrial
source would need, up from our proposal of 20 percent. Thus, an average commercial or residential
source would need 606 hours, which would cost
$59,000, to prepare the PSD application and receive
the permit. We are increasing this time over what we
proposed because we now recognize that virtually all
commercial and residential sources will have no experience with the PSD permitting process, and therefore will face a significant learning curve that will
entail more time to complete the application, develop
control recommendations, and take the other required steps. We believe this learning period could
extend from 2 to possibly 4 years or more from the
date that the sources become subject to PSD requirements, depending on the type and actual number of new sources that come in for permitting. In
addition, we expect that in many cases, draft PSD
permits for GHGs will receive comments from various stakeholders, from citizens groups to equipment
vendors, who will seek to participate in the permit
process, and that all this could add to the hours that
the permittee will need to invest in the process. 18
The actual costs to sources to install BACT controls,
while still uncertain at this point, would likely add
additional costs across a variety of sources in a sector
“Summary of Methodology and Data Used to Estimate Burden Relief and Evaluate Resource Requirements at Alternative
Greenhouse Gas (GHG) Permitting Thresholds”; Prepared by
EPA Staff; March 2010.
18
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not traditionally subject to such permitting requirements.
For title V, at proposal, we estimated that on average, an industrial source would incur costs of approximately $46,400 to prepare the title V application and receive the permit, and on average, a commercial or residential source would incur costs of 10
percent that amount, or almost $5,000. 74 FR 55338
col. 1 to 55339 col. 3. For this action, we retain the
same burden estimates for an average industrial
source. This type of source would need 350 hours,
which would cost $46,400, to prepare the application
and the title V permit. However, we have determined
that a more accurate estimate for an average commercial or residential source is 50 percent of that
amount of time that an industrial source would need,
up from our proposal of 10 percent. Thus, an average
commercial or residential source would need about
175 hours, which would cost $23,200, to prepare the
title V application and receive the permit. This increase is due to the same reasons as with the PSD
program just discussed. We now recognize that virtually all commercial and residential sources will
have no experience with the title V permitting process and, therefore, will face a significant learning
curve that will entail more time to assess, for the
first time, their GHG emissions (because such
sources are not covered by EPA’s mandatory GHG
reporting rule), complete the application, respond to
permitting authority comments, meet other title V
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administrative requirements, and respond to interested stakeholders. 19
b. Administrative Burdens to Permitting Authorities
(1) Estimated Permitting Authority Burden at Proposal
As at proposal, we estimated the administrative
burdens to the permitting authorities at the various
threshold levels for PSD or title V applicability as
follows. First, for a particular threshold level, we estimated the number of GHG-emitting sources that
would be subject to PSD requirements because they
would undertake new construction or modification,
and the number of existing sources that would be
subject to title V requirements. Second, we estimated
the average additional administrative burden and
cost of each PSD permitting action and each title V
permitting action for the GHG-emitting sources.
Third, we multiplied those two estimates, and the
product is the additional administrative burden at
the particular threshold level. We employed the
same methodology for this final rule, but, as discussed later, and described in more detail in our final
burden analysis, 20 we have updated several key as“Summary of Methodology and Data Used to Estimate Burden Relief and Evaluate Resource Requirements at Alternative
Greenhouse Gas (GHG) Permitting Thresholds”; Prepared by
EPA Staff; March 2010.
19

20 “Summary of Methodology and Data Used to Estimate Burden Relief and Evaluate Resource Requirements at Alternative
Greenhouse Gas (GHG) Permitting Thresholds”; Prepared by
EPA Staff; March 2010.
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sumptions since the proposal as a result of our consideration of comments received.
First, we present the administrative burdens at
the statutory levels for PSD and title V applicability.
At proposal, for the PSD program, we estimated the
administrative burdens that would result from applying PSD at the 100/250 tpy major emitting facility
threshold levels in two ways, as described in this section. We stated that at present, 280 sources are subject to PSD each year, both for new construction and
modifications. This figure served as the baseline
from which to calculate increases in administrative
burdens due to permitting GHG-emitting sources.
The first method that we used to calculate the
administrative burdens to the permitting authorities
was in terms of workload hours, which we then converted to monetary costs. To make the workload calculation, we first estimated the number of GHGemitting sources that would become subject to PSD
through new construction and modification. Based on
our GHG threshold data analysis, we estimated that
almost 41,000 new and modified sources per year
would become subject to PSD review. We first calculated the number of new sources that would become
subject to PSD. To do this, we estimated growth
rates for the various sectors, and then applied those
growth rates to the numbers of sources in those sectors. We then calculated the number of modifications. To do this, we first assumed that each year,
two percent of sources that meet or exceed the
threshold levels for PSD applicability due to their
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conventional pollutants undertake modifications. We
then calculated the number of sources that would
meet or exceed the threshold levels for PSD applicability due to their GHG emissions, and applied the
same assumption that two percent of them would
undertake modifications. In this manner, we estimated the number of modifications of GHG-emitting
sources that would become subject to PSD.
We noted that currently, 280 PSD permits are issued each year, but that applying PSD to GHGemitting sources at the 100/250 tpy statutory threshold levels would cause an increase in permits of more
than 140-fold. The reason for the extraordinary increase in PSD applicability lies simply in the fact
that it takes a relatively large source to generate
emissions of conventional pollutants in the amounts
of 100/250 tpy or more, but many sources combust
fossil fuels for heat or electricity, and the combustion
process for even small quantities of fossil fuel produces quantities of CO2 that are far in excess of the
sources’ quantities of conventional pollutants and
that, for even small sources, equal or exceed the
100/250 tpy levels.
Based on the 140-fold increase in permits, we then
estimated the per-permit burden on permitting authorities. As we stated in the proposal:
We estimated the number of workload hours and
cost a permitting authority would expend on each
new source and each modification. We based these
estimates on the workload hours and cost for processing permits for new sources of non-GHG emis-
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sions, which we derived from labor and cost information from the existing ICRs for PSD programs.
The ICRs show that permitting authorities expend
301 hours to permit a new or modified industrial
source * * *.
We then made assumptions for number of workload hours and costs for new sources of GHG emissions. We assumed that permitting new industrial
GHG sources that emit in excess of the 250-tpy
threshold would be of comparable complexity to permitting non-GHG emitting industrial sources that
are subject to PSD. Thus, for these sources, we assumed that permitting authorities would expend the
same number of workload hours and costs, on a perpermit basis, as they do for non-GHG emitting industrial sources. On the other hand, for commercial
and residential GHG sources that emit GHGs above
the 250-tpy threshold (and as a result would be subject to the requirements of the PSD permitting program at this threshold level), we assumed that the
workload hours and cost for permitting these sources
would be significantly less than—only 20 percent
of—the hours and cost necessary to prepare and issue initial PSD permits or permit modifications for
industrial GHG sources. This 20-percent estimate
amounts to 60 hours of permitting authority time per
residential or commercial permit.
Based on these assumptions, the additional annual permitting burden for permitting authorities, on a
national basis, is estimated to be 3.3 million hours at
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a cost of $257 million to include all GHG emitters
above the 250-tpy threshold.
74 FR 55301 col. 2.
Note that at the proposal, in calculating the PSD
administrative burdens that would occur each year
due to GHG emissions, we did not undertake separate calculations for the administrative burdens associated with permitting obligations stemming from
the GHG emissions of the 280 sources already subject to PSD permitting requirements due to their
conventional pollutants. In effect, we treated these
280 sources are part of the over 40,000 sources that
would become subject to PSD due to their GHG
emissions.
The second way that we evaluated the burden on
permitting authorities was by reviewing a study conducted by state and local air permitting agencies. As
we said in the preamble:
In addition to conducting our burden analysis, we
also reviewed summary information from state and
local air permitting agencies regarding additional
resources and burden considerations if GHG sources
that emit above the 100/250-tpy thresholds were subjected to the PSD and title V programs. This information covered 43 state and local permitting agencies, representing programs from different regions of
the country and various permitting program sizes (in
terms of geographic and source population coverage)
* * *. This information showed significant burdens
projected by permitting agencies with adding sources
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of GHG emissions in terms of staffing, budget, and
other associated resource needs. Importantly, the
agencies based their analysis on the assumption
that, for purposes of determining whether a source is
major, its emissions would be calculated on an actual
emissions (“actuals”) basis, and not on a PTE basis.
On an actuals basis, the agencies estimated a 10-fold
increase in the number of permits.
Specifically, the agencies estimated that:
• Assuming, again, that number of permits was to
increase by 10-fold (based on actual emissions), the
resulting workload would require an average of 12
more [full-time equivalents (FTEs)] per permitting
authority at an estimated cost of $1 million/year;
• Without the additional FTEs, the average processing time for a permit would increase to 3 years,
which is three times the current average processing
time;
• Permitting authorities would need 2 years on
average to add the necessary staff;
• Permitting authorities would also need, on average, eight additional enforcement and judicial FTEs;
• Ninety percent of permitting agencies would
need to train their staff in all aspects of permitting
for sources of GHG emissions.
• A quarter of permitting agencies were currently
under a hiring freeze.
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We went on to explain that this state survey significantly underestimated the administrative burdens:
It is important to reiterate that the state and local
permitting information on burden was based on the
number of additional facilities subject to PSD because their emissions of GHGs exceed the 100/250tpy thresholds at actual emissions rates, not PTEbased emissions rates. However, the PSD applicability requirements are based on PTE. By adjusting the
increase in number of permits to account for GHG
sources that exceed the 100/250-tpy applicability
thresholds based on their PTE emissions, EPA estimated a 140-fold increase in numbers of PSD permits, much more than the 10-fold increase estimated
by the states based on actual emissions.
74 FR 55301 col. 2–3.
In addition to PSD, we also estimated title V burdens at the statutory threshold. At proposal, for the
title V program, we estimated the administrative
burdens that would result from applying title V requirements at the 100 tpy major source threshold
level in the same two ways as for PSD, as follows.
The first method was to calculate the administrative
burdens in terms of workload hours, which we then
converted to monetary costs. To make the workload
calculation, we first estimated the number of existing
GHG-emitting sources that would become subject to
title V. Based on our GHG threshold data analysis,
we estimated that approximately 6 million sources
would become subject to title V. Compared to the
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14,700 title V permits currently issued, this would be
an increase in permits of more than 400-fold. We
noted, in addition, that most of the 14,700 sources
already subject to title V also emit GHGs and may be
affected as well.
We then described the type of work that the permitting authorities would need to do for these GHGemitting sources—the six million that would become
newly subject to title V and most of the 14,700 that
are already subject to title V—as follows. Note at the
outset that the permitting authorities’ workload is
greater for sources newly subject to title V than for
existing sources that seek a revised or renewed permit. As EPA noted in the preamble:
[T]he [ ] permits [for the 6 million new sources]
would need to include any requirements for nonGHGs that may apply to the source, such as provisions of an applicable SIP. For any such requirements, permitting authorities would also need to develop terms addressing the various compliance assurance requirements of title V, including monitoring, deviation reporting, six-month monitoring reports, and annual compliance certifications.
Adding to the burden described above would be
the burden to add GHG terms to the 14,700 existing
title V permits. While, in general, existing title V
permits would not immediately need to be revised or
reopened to incorporate GHG (because as noted
above, there are generally not applicable requirements for GHGs that apply to such sources), permitting authorities may face burdens to update existing
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title V permits for GHG under two possible scenarios: (1) EPA promulgates or approves any applicable
requirements for GHGs that would apply to such a
source, which would generally require a permit reopening or renewal application, or (2) the source
makes a change that would result in an applicable
requirement for GHGs to newly apply to the source,
such as PSD review, which would generally require
an application for a permit revision. Permitting authorities will also need to process permit renewal applications, generally on a five-year cycle, and such
renewals would need to assure that the permit
properly addresses GHG. Finally they would have to
process title V applications for new sources (including all the PSD sources previously discussed).
74 FR 55302 cols. 2–3.
In light of those demands, we estimated the perpermit burden on permitting authorities as follows.
Note, at the outset, that as with PSD, we based the
workload hours on information in ICRs for industrial
sources, and we then assumed that the workload for
commercial and residential sources would be the indicated percentage of the workload for industrial
sources:
As with PSD, we have quantified the extent of the
administrative problem that would result in workload hours and cost on the basis of information concerning hours and costs for processing existing title
V permits that is indicated on ICRs. However, we
recognize that more than 97 percent of these new
sources would be commercial and residential sources.
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We estimate that for permitting authorities, the average new commercial or residential permit would
require 43 hours to process, which is 10 percent of
the time needed for the average new industrial permit. For an average existing permit, which permitting authorities would need to process through procedures for significant revisions and permit renewals, adding GHG emissions to the permit would result in, we estimate, 9 additional hours of processing
time, which is 10 percent of the amount of time currently necessary for processing existing permits. We
estimate that the total nationwide additional burden
for permitting authorities for title V permits from
adding GHG emissions at the 100-tpy threshold
would be 340 million hours, which would cost over
$15 billion.
74 FR 55302 col. 3.
As with PSD, the second way that we evaluated
the burden on permitting authorities at the statutory
threshold was by reviewing a study conducted by
state and local air permitting agencies of the burden
of applying title V to existing GHG-emitting sources
at the 100 tpy statutory threshold level. As we said
in the preamble to the proposed rule:
[W]e also reviewed summary information from
state and local permitting agencies, which showed
significant burdens associated with adding GHGs in
their title V programs in terms of staffing, budget,
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and other associated resource needs. 21 Again, note
that the permitting agencies based their estimates
on numbers of permits that would be required from
sources subject to the 100-tpy title V applicability
threshold on an actuals—not PTE—basis. Based on
that level, the agencies assumed a 40-fold increase in
numbers of permits, and estimated that:
• The resulting workload would require an average of 57 more FTEs per permitting agency at an estimated cost of $4.6 million/ year;
• Without the additional FTEs, the average processing time for a permit would increase to almost 10
years, which is 20 times the current average permit
processing time;
• Permitting authorities would need 2 years on
average to add the necessary staff;
• On average, permitting authorities would need
29 additional enforcement and judicial staff;
• Eighty percent of permitting authorities would
need to train their staff in all aspects of permitting
for sources of GHG emission.
• A quarter of permitting agencies were currently
under a hiring freeze.

“NACAA Summary on Permitting GHGs Under the Clean Air
Act”; Memorandum from Mary Stewart Douglas, National Association of Clean Air Agencies to Juan Santiago, EPA/OAQPS,
September 3, 2009.
21
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As with PSD, we added that this state survey significantly underestimated the administrative burdens:
It is important to reiterate that, as with PSD, the
state and local information on projected permitting
burden is based on the number of additional facilities
subject to title V because their emissions of GHGs
exceed the 100-tpy thresholds at actual emissions
rates, not the PTE-based emissions rates. However,
the title V applicability requirements are based on
PTE. As noted elsewhere in this preamble, the state
and local agencies estimated a 40-fold increase in
numbers of title V permits based on the amount of
GHG sources’ actual emissions. By adjusting the
summary estimates provided by the state and local
agencies to account for GHG sources that exceed the
100-tpy threshold based on their PTE emissions,
EPA estimated that the average permitting authority would need 570 more FTEs to support its title V
permitting program.
74 FR 55302 col. 3—55303 col. 1.
(2) Revisions to Proposal Estimates of Permitting
Authority Burden
We received numerous comments from state and
local authorities stating that EPA had underestimated the administrative burden on the permitting authorities in the proposal. State and local authorities
stated that in particular, EPA underestimated the
number of modifications and the amount of time it
would take permitting authorities to process permits,
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particularly for commercial and residential sources.
Based on the comments and additional analysis that
we have conducted in response, we are revising in
several respects our estimates of the administrative
burdens for applying PSD and title V at the statutory threshold levels.
First we present revisions to our analysis regarding the burdens at the statutory levels. Before we
present those changes, we want to note a revision to
our methodology that affected our estimate of the
number of permits currently issued under existing
programs. We are revising upwards the number of
sources that are already subject to PSD permitting
requirements anyway for their conventional pollutants, which, as discussed previously, we refer to as
“anyway” sources. This revision has implications
both for (1) the number of sources that would become
subject to PSD due to their GHG emissions; and also
(2) the baseline number of sources already subject to
PSD, which we use to compare the amount of increases in administrative burden due to permitting
GHG sources. At proposal, we stated that 280
sources each year are subject to PSD due to their
new construction or modifications. However, upon
further analysis, we have realized that this figure is
too low because it includes only sources that have
emissions of one or more NAAQS pollutants at the
100/ 250 tpy thresholds and that are located in areas
of the country that are designated attainment or unclassifiable for all of those pollutants, and thus are
not designated nonattainment for any of those
NAAQS pollutants. We estimate that another 520
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sources have emissions of one or more NAAQS pollutants at the 100/250 tpy thresholds and are located
in areas of the country that are nonattainment for at
least one of those NAAQS pollutants. Some of these
520 sources may also emit one or more pollutants at
the 100/250 tpy level for which their area is designated attainment or unclassifiable, and therefore
may be subject to PSD for those pollutants. Accordingly, the correct number of “anyway” sources subject
to PSD each year is the 280 sources that are located
in areas that are attainment or unclassifiable for
each pollutant that the sources emit at the 100/250
tpy level, plus at least some of the 520 sources that
are located in areas that are nonattainment for at
least one of the NAAQS pollutants that the sources
emit at or above the 100/250 tpy threshold. In the
absence of data on the number of nonattainment
NSR permits that do not have a PSD component, and
because we expect this to be a small number, we
have assumed for purposes of this action, that each
of the 520 sources is subject to PSD for at least one
pollutant, so that we will consider all 800 sources as
subject to PSD. Of this number, we estimate that 70
percent, or 560 sources will undergo a modification,
while the remaining 240 permitting actions will involve new construction. Of the modifications, we assume that 80 percent, or 448, would become subject
to additional requirements due to their GHG emissions because those projects have combustion-related
activities that would likely emit GHGs in the requisite quantities. Our estimate of 80 percent of modification activities significantly involving combustion
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activities is based on a review of a random sample of
PSD permits. In total we estimate that 688 sources,
either upon new construction or modification, would
need to add GHG requirements to their otherwise
required PSD permitting action.
We should also note that in this rulemaking we
are justifying our conclusions about permitting authority administrative burdens on the basis of their
PSD and title V cost as calculated on both a separate
basis and a combined basis. That is, we believe that
the administrative burdens of the PSD program justify our tailoring approach for the PSD requirements,
and the administrative burdens of the title V program justify our tailoring approach for the title V requirements, but in addition, the administrative burdens of both programs on a combined basis justify
the tailoring approaches. Viewing the administrative
burdens on a combined basis provides a useful perspective because most permitting authorities have a
single organizational unit that is responsible for both
the PSD program and the title V program, and in
many cases, the same employees work on both programs. In addition, in some jurisdictions, permitting
authorities issue a single, merged permit that includes both PSD and title V requirements. For these
reasons, considering administrative burdens on a
combined PSD and title V basis, offers a more accurate picture of the issues these agencies will face in
transitioning to GHG permitting.
Turning to the revisions to our burden estimates
that we made as a result of public comment, we
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begin by noting that many commenters believed that
we significantly underestimated the administrative
burdens associated with the proposed thresholds or
that the administrative burden under the proposed
thresholds would still overwhelm the states and result in significant permitting delays and uncertainty
for sources. Many of these commenters indicate that
our estimate of the number of sources that would be
subject to permitting is too low, and some add that
we have underestimated the per-permit effort required. (More detail on these comments is given
elsewhere on the methodology used in the analysis.)
Several state and local agencies provided estimates
of the increased number of permits and/or staff that
would be required under the thresholds we proposed
that were higher than our original estimates. Specifically, commenters recommended that we increase
the estimated administrative burdens for PSD permits by anywhere from 100 percent to over 2,000
percent; and that we increase the burdens for title V
permits by anywhere from 29 percent to 240 percent.
Many commenters indicated that EPA has not adequately accounted for “synthetic minor” sources or
modification projects, stating that many such sources
and projects will not be able to keep GHGs below the
proposed thresholds, and those who could do so may
not be able to establish enforceable synthetic minor
limits. Numerous commenters also stated that the
EPA has underestimated the rate of major modifications for GHGs under PSD. Some commenters assert
that we underestimated the number of permits required for specific industry sectors, including the oil
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and gas production industry, the natural gas transmission industry, the semiconductor industry, the
wood products industry, the brick industry, and
landfills. Some of the state and local commenters also believe that we have overestimated their ability to
hire and train sufficient staff to administer GHG
permitting.
We are persuaded by the data and arguments provided by the many commenters who believe EPA underestimated the number of permitting actions and
the burdens of each action, and thus the overall administrative burdens associated with permitting
GHG sources. Accordingly, we have reevaluated our
assessment of these administrative burdens, for both
the PSD and title V programs. In conducting this
reevaluation, we considered arguments made by the
commenters, as well as any actual data they provided, and then we determined whether and how to
modify various aspects of our detailed assessment of
the burdens. Based on this consideration we have
substantially revised upwards our estimate of administrative burdens, based on the analysis included
in the final docket for this rulemaking. 22 The revisions affect two elements of our analysis by showing:
(1) A substantial increase in the number of PSD and
title V permits that will occur at a given threshold,

“Summary of Methodology and Data Used to Estimate Burden Relief and Evaluate Resource Requirements at Alternative
Greenhouse Gas (GHG) Permitting Thresholds”; Prepared by
EPA Staff; March 2010.

22
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and (2) an increase in the average burden estimate
for each such permit.
Regarding the increase in our estimate of the
number of projects that will occur, we estimated an
increase in both PSD and title V permit actions,
though the greatest changes were for PSD. At proposal, we estimated that, if PSD requirements were
to apply to GHG sources at the 100/250 tpy statutory
levels, 40,496 projects—consisting of 3,299 projects
at industrial sources and 37,197 projects at commercial or residential sources—would need PSD permits
each year. Some of these projects involve the construction of an entirely new source, but the majority
of these are modifications. We now estimate that at
the 100/250 tpy levels, 81,598 projects would become
subject to PSD each year. These projects include
26,089 actions at industrial sources and 55,509 at
commercial and residential sources. We describe our
calculation of this 81,598 amount in a TSD. 23 The
great majority of these 81,598 projects that would
become subject to PSD are modifications. We base
these estimates on the assumption that the significance levels would be 100 tpy regardless of category.
Our estimate of the number of PSD modifications
is where we made our most significant upward revisions from our proposal, based on comments. Our
doubling of the estimated PSD permitting actions—
“Summary of Methodology and Data Used to Estimate Burden Relief and Evaluate Resource Requirements at Alternative
Greenhouse Gas (GHG) Permitting Thresholds”; Prepared by
EPA Staff; March 2010.
23
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from 40,496 at proposal to 81,598—results from
three separate adjustments we made to our estimates at proposal of the number of permit actions
that would result from applying PSD to GHG
sources. Two of these increased the number of major
modifications, and one of these increased the number
of major sources and modifications. The most significant adjustment, and one that was raised by multiple commenters, was that we undercounted the
number of major modification projects at existing
major sources because we did not include the existing projects that avoid major PSD review by either
taking “synthetic minor” limits or by netting out for
conventional pollutants, but that would not be able
to avoid PSD through those mechanisms for GHGs.
We agree that the ability and procedures for
sources to achieve reductions, or minimize increases,
due to GHGs through adoption of enforceable limits
or through netting out are not well established at
this point. We believe that there will be numerous
instances, particularly for combustion-related projects, where it will not be possible for sources to
achieve the same level of reductions for CO2 emissions as they do for emissions of nitrogen oxides
(NOX), for example, simply because there are not as
many proven control techniques that can reduce CO2
emissions to the same degree as NOX. Also, more research will be necessary in the type of emission units
and processes resulting in GHG emissions, and how
they operate over a wide range of utilization patterns
at a variety of source categories, before permitting
authorities will be able to establish procedures and
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rules for developing minor source permit limitations.
Therefore, we adjusted our count of major modification permits under PSD upward to account for this.
The second change to the number of permits concerns the general modification rate of 2 percent that
we applied at proposal, based on historical experience across all pollutant types. Commenters provided
information that suggest that this 2 percent figure is
an underestimate for GHG sources because their
emissions of CO2 are high and accumulate quickly
from various changes involving combustion units.
Therefore, a greater percentage of their physical or
operational changes will result in GHG emissions in
excess of the significance levels that we identified at
proposal. In light of these comments, we reviewed
the source populations and pollutant mix within the
various populations, and determined that we should
revise our general modification rate to 4 percent for
GHG sources. This 4 percent rate was obtained by
dividing the current annual major NSR permit actions involving modifications by the 14,700 existing
sources. We have revised our burden analysis accordingly. Again, the burden analysis in the docket describes our basis for these calculations in more detail.
The third adjustment to the number of permits involves our estimate of the number of sources with
PTE that is greater than the various thresholds considered. This affects the number of major sources at
the statutory thresholds, which we used to estimate
the number of PSD and title V major sources, but al-
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so has an effect on the number of major modifications
because the number of modifications depends on the
size of the population of major sources. Commenters
provided evidence that our estimates of capacity utilization (which, as described previously, we use for
estimating potential-to-emit based on data for actual
emissions) for the general manufacturing source category (referred to as “unspecified stationary combustion” in our analysis) and for the oil and gas industry
were not accurate. In our proposal, our estimated
range for capacity utilization for “unspecified stationary combustion” varied from 70 to 90 percent depending on manufacturing category. For the oil and
gas industry, our estimate was 90 percent. We received comments indicating that these utilization
rates are higher than what is normally achieved in
real-world conditions, particularly for smaller manufacturing type facilities. Accordingly, in this action,
we are using a 50 percent capacity utilization rate
for both of these source categories, which better reflects what can be deemed reasonable operation under normal conditions for facilities in these source
categories. This adjustment increased the overall
number of affected facilities at various threshold levels and we have revised our burden analysis accordingly.
A few commenters asserted that we underestimated the number of residential homes, commercial
buildings, and retail stores that would be subject to
permitting requirements because these commenters
believed the estimate in EPA’s TSD was based on actual emissions from space heating equipment rather
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than PTE. We wish to clarify that our threshold
analysis estimates for the number of residential and
commercial sources (as well as all other sources) did
use a PTE basis. To calculate the PTE amount for
these sources, we extrapolated from the actual emissions data for the residential and commercial
sources. Specifically, we assumed that a typical residential facility operates its fuel combustion sources
at only 10 percent of its capacity and a typical commercial facility operates at only 15 percent of its capacity. Based on these assumptions, we multiplied
residential actual emissions by a factor of 10, and
commercial actual emissions by a factor of 6.6 to obtain PTE-based estimates. There is very little information available on the capacity utilization rates of
fuel combustion equipment at different types of residential and commercial facilities, but we believe our
methodology was reasonable for these types of
sources and we did not adjust it in response to this
comment. Information on the development of these
estimates is provided in our Technical Support Document for Greenhouse Gas Emissions Thresholds
Evaluation.
The second source of upward revisions to our administrative burden estimate is that we are increasing the estimated average cost to permitting authorities of issuing each PSD and title V permit at the
statutory thresholds. At proposal, we estimated that
for PSD permits, permitting authorities would expend, on average, 301 hours to permit an industrial
source of GHG emissions, and 20 percent of that
time, or 60 hours to permit a commercial or residen-
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tial source. After estimating that amount of workload, we went on to estimate the monetary cost to
permitting authorities of that workload. Similarly,
for title V permits, we estimated at proposal that
permitting authorities would expend 10 percent of
the number of hours needed to process an industrial
permit in order to process a commercial or residential permit for GHG sources.
We received comments from both permitting authorities and sources asserting that our methodology
underestimated the administrative burden on
grounds that (1) Our methodology fails to recognize
that when a source triggers PSD for conventional
pollutants, additional labor hours would be required
to issue BACT for GHGs; (2) our estimate of 60 hours
(versus 301 hours) to issue PSD permits to commercial and residential sources of GHGs is unrealistically low; (3) our estimate failed to account for the increase in the complexity of permits for criteria pollutants due to (i) increases in criteria pollutant emissions becoming newly subject to BACT at sources
that are major only for GHGs, which will result in
increased permitting and (ii) BACT controls for criteria pollutants (e.g., an oxidizer for VOCs) may result
in significant GHG emissions, triggering an additional BACT determination; and (4) our methodology
failed to account for the significant additional PSD
and title V burdens due to sources that obtain federally enforceable permit limits on GHGs in order to
become “synthetic minors” and thereby avoid PSD
(and possibly also title V).
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Based on these comments and our own reassessment of permitting actions created by the addition of
GHGs, we have revised upwards in several ways our
estimate of the additional per-permit costs of applying PSD and title V to GHG sources, including the
following: First we have added an estimate of the
additional permitting cost for adding a GHG component to “anyway” PSD and title V permitting actions
for conventional pollutants. We estimated this burden based on information in the comments together
with our own judgment about how to adjust the burden numbers contained in the current supporting
statements for our approved permitting ICRs. These
adjustments are found in our revised burden estimate document.
Second, we have raised the per-permit burden
hours for commercial and residential sources for PSD
and title V. At proposal, our estimates were based on
the fact that many of these permits will be technically simpler due to such factors as a lower number of
emissions points, simpler processes, and less required modeling. However, commenters pointed out
that, until EPA streamlines its permitting procedures, there are many permitting activities that represent a fixed cost, such as public notice, hearing,
and response to comment activities. In addition, we
agree, as commenters pointed out, that many of
these sources will need significantly more permitting
authority staff time to assist them in the permit application and preparation process because of their
lack of experience with these requirements. In addition, permitting authorities will have little, if any,
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experience in permitting commercial and residential
sources, and therefore will face a learning curve that
will entail more time to take permitting action. In
addition, we expect that in many cases PSD and title
V permit applications for GHGs will receive comments from various stakeholders, from citizens
groups to equipment vendors, who will seek to participate in the permit process, and responding and revising permits accordingly will add to the hours that
the permitting authority will spend.
As a result, we raised the PSD per-permit hours
for various steps in the permitting process, as described in the burden estimate document. While we
continue to estimate that permitting authorities will
expend, on average, 301 hours to issue a PSD permit
to an industrial source, and that this would cost
$23,243, we now recognize that a permitting authority would expend 70 percent of that time or 210
hours, to permit a commercial or residential source,
which would cost $16,216. Similarly, for title V,
while we continue to estimate that permitting authorities will expend, on average, 428 hours to issue
a title V permit to an industrial source, and that this
would cost $19,688, we now recognize that a permitting authority would expend 50 percent of the time,
or 214 hours, to permit a commercial or residential
source, which would cost $9,844.
We disagree with commenters who suggested that
by basing our estimates on the numbers of newly
constructing and modifying sources with high
enough emissions to qualify as major emitting facili-
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ties, we failed to account for the costs of sources that
seek “synthetic minor” permits to avoid PSD, and
possibly title V, requirements. In fact, our methodology includes sources that might take such limits as
newly-major sources for their GHG emissions; and
therefore we count the full administrative burden
associated with a PSD permit and a title V permit for
those sources. In effect, we assume that such sources
would go through PSD or title V permitting, rather
than take “synthetic minor” limits. We take this approach because although we suspect that there may,
in fact, be significant synthetic minor activity, we do
not have data that would allow us to determine
whether, and how many of, these sources will be able
to adopt “synthetic minor” limits or restrict their operations to obtain minor source permitting status.
Nor do we have data on the amount of the administrative burden that would fall on any particular
permitting authority to establish a “synthetic minor”
limit, except that we understand that the amount
varies widely across states. As a result, we opted to
include these sources in our analysis as sources receiving a PSD or title V permit. Therefore, to the extent that synthetic minor activity occurs, our estimate would already have included the burden for
that activity. In fact, our estimate would have overestimated the burden to the extent that a permitting
authority would have less administrative costs to issuing a “synthetic minor” permit, as compared to a
PSD or title V permit.
(3) Revised Burden Estimates at Statutory
Thresholds Based on the revisions just described, we
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estimate that in all, if sources that emit GHGs become subject to PSD at the 100/250 tpy levels, permitting authorities across the country would face
over $1.5 billion in additional PSD permitting costs
each year. This would represent an increase of 130
times the current annual burden hours under the
NSR major source program for permitting authorities. The permitting authorities would need a total of
almost 10,000 new FTEs to process PSD permits for
GHG emissions.
In addition, we estimate that in all, if sources that
emit GHGs become subject to title V at the 100 tpy
level, permitting authorities across the country
would incur about 1.4 billion additional work hours,
which would cost $63 billion. We estimate that most
of this work would be done over a 3 year period,
which would amount to 458 million in additional
work hours, and $21 billion in additional costs, on an
annual basis over that 3-year period.
We also note that the survey of state and local
permitting authorities described in the proposed
rulemaking continues to shed light on the extent of
the administrative burdens, including staffing, budget, and other associated resource needs, as projected
by the permitting authorities. As noted previously,
that survey concluded that application of the PSD
requirements to GHG-emitting sources at the level of
100/250 tpy or more of actual emissions would, without additional FTEs, increase the average processing
time for a PSD permit from one to 3 years. The survey further concluded that application of the title V
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requirements to GHG-emitting sources at the level of
100 tpy or more of actual emissions would, without
additional FTEs, increase the average processing
time for a title V permit from 6 months to 10 years.
As we noted at proposal, this survey assumed a tenfold increase in the number of PSD permits and a 40fold increase in the number of title V permits due to
GHG-emitting sources, but those assumptions were
severely underestimated because they were based on
actual emissions. At proposal, our calculations,
which were based on potential emissions, indicated a
140-fold increase in PSD permits and a more than
400-fold increase in title V permits. In this rulemaking, we recognize that even our estimates at proposal
were severely underestimated. We now recognize
that the number of PSD permits will be about twice
what we estimated at proposal, and the average processing time for both PSD and title V permits will be
two or three times greater than what we estimated
at proposal. The survey of state and local permitting
authorities provided other useful information as
well, including the fact that it would take the permitting authorities 2 years, on average, to hire the staff
necessary to handle a ten-fold increase in PSD permits and a 40-fold increase in title V permits, and
that 90 percent of their staff would need additional
training in all aspects of permitting for GHG sources.
(4) Revised Estimates of Administrative Burdens at
Various Threshold Levels
In order to determine the appropriate PSD and title V applicability level for GHG sources, we not only
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estimated the burden at the statutory thresholds, as
described previously, but we also estimated the
number of sources, number of permitting actions,
and amount of administrative burden at various applicability levels for both PSD and title V, based on
the revised methodology described previously, that
we used to estimate the administrative burdens of
applying PSD and title V at the statutory levels. This
information is summarized in Table V–1. Note that
Table V–1 also includes, in the last column, the administrative burdens, described previously, associated with the 100/250 tpy thresholds.
[Content Omitted]
As described in the TSD, we considered several
different major source/major modification threshold
combinations. We chose the combinations to reflect
representative, incremental steps along the possible
range. Because it is time-and resource-intensive to
develop estimates for a given step, we chose intervals
that best reflect representative points within the
range, given those time and resource constraints.
Here, we discuss key observations about some of the
combinations that we assessed. As the table indicates, under the current PSD and title V programs,
approximately 15,000 sources qualify as major PSD
sources for at least one pollutant and therefore meet
the applicability thresholds. Of these, approximately
668 sources are subject to PSD requirements each
year for at least one pollutant—240 because they undertake new construction, and 448 because they undertake modifications. The permitting authorities’
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administrative burdens for the NSR program are
153,795 work hours, and $12 million. For the title V
program, the 15,000 sources are, for the most part
already permitted, and therefore need revised permits as required and renewal permits on a 5-year
schedule. The permitting authorities’ title V administrative burdens on an annual basis are 1,349,659
work hours and $62 million.
The first threshold Table 1 describes—and which,
as discussed later, we are adopting for Step 1—is the
“anyway” source approach. Under this approach, (i)
PSD applies to the GHG emissions from projects that
are subject to PSD anyway as new sources or major
modifications due to their emissions of non-GHG pollutants and that result in an increase (or, in the case
of modifications, a net increase) of at least 75,000 tpy
CO2e; and (ii) title V applies to what we will call “anyway” title V sources, that is, sources that are subject to title V anyway due to their emissions of nonGHG pollutants. Under this approach, the number of
sources subject to PSD each year—including new
construction and modifications—is the same as under the current program, but the permitting authorities will need to address GHG emissions as part of
those permitting actions each year and, to do so, will
require, each year, 34,400 additional workload hours
costing an additional $3 million. For title V, we estimate that the number of title V sources that require
permitting actions will, on average, be the same each
year, but permitting authorities will need to address
GHG requirements for some of them; as a result,
permitting authorities will need, each year, 27,468
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additional work hours costing $1 million in additional funding.
Another threshold described in Table V–1 is the
one we are adopting under Step 2, as described later,
under which (i) sources will be subject to PSD on account of their GHG emissions if they newly construct
and emit at least 100,000 tpy CO2e, or if they are existing sources that emit at least 100,000 tpy CO2e of
GHGs and make a modification that results in a net
emissions increase of at least 75,000 tpy CO2e; and
(ii) existing sources will be subject to title V due to
their GHG emissions if they emit 100,000 tpy CO2e
in GHG emissions. Under this approach, which we
will call the 100,000/75,000 approach, we estimate
that each year, compared to current levels, the permitting authorities will need to issue GHG permits
to two additional sources that newly construct and to
915 additional sources that undertake modifications.
Doing so will require 310,655 additional workload
hours costing an additional $24 million, compared to
the current program. For title V, an additional 190
sources will require new title V permits each of the
first 3 years, and the permitting authorities’ associated costs will be 141,322 work hours and $7 million
more than the current program.
The last approach we will describe here may be
called the 50,000/50,000 approach, which, as discussed later, we adopt as the floor for thresholds during the first 6 years after promulgation. Under this
approach, (i) sources will be subject to PSD on account of their GHG emissions if they newly construct
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and emit at least 50,000 tpy CO2e, or if they are existing sources that emit at least 50,000 tpy CO2e of
GHGs and make a modification that results in a net
emissions increase of at least 50,000 tpy CO2e; and
(ii) existing sources will be subject to title V on account of their GHG emissions if they emit 50,000 tpy
CO2e in GHG emissions. Under this approach, each
year, the permitting authorities will need to issue
GHG permits to 3 additional sources that newly construct and 1,900 that undertake modifications above
current permitting levels. Doing so will require
613,986 additional workload hours costing $47 million, compared to the current program. For title V,
an additional 1,189 sources will require new title V
permits each of the first 3 years and the permitting
authorities’ associated costs will be 568,017 work
hours and $26 million more than the current program.
We present the remaining entries in the table to illustrate how the cost and burden estimates vary
with increasing or decreasing thresholds relative to
those selected in this rule. These variations are important in understanding how alternative thresholds
would compare to the ones selected. We also include
entries reflecting the baseline (current program
without GHG permitting) and the burdens if we immediately implemented the full statutory thresholds
on January 2, 2011, without tailoring or streamlining.
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3. “Absurd Results,” “Administrative Necessity,” and
“One-Step-at-a-Time” Legal Doctrines
a. Introduction and Summary
Having described the factual underpinnings of our
action, which are the costs to sources and administrative burdens to permitting authorities, we now
describe the legal underpinnings. They involve the
framework for analyzing agency-administered statutes, as established by the U.S. Supreme Court in
Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842–43
(1984). In this case, Chevron framework must take
into account the “absurd results,” “administrative
necessity,” and “one-step-at-a-time” legal doctrines.
We believe that each of these doctrines provides independent support for our action, but in addition, the
three doctrines are directly intertwined and can be
considered in a comprehensive and interconnected
manner. Moreover, although each of the three doctrines pre-date the 1984 Chevron decision, in which
the U.S. Supreme Court established the framework
for construing agency-administered statutes, each
fits appropriately into the Chevron framework. 24
To reiterate, for convenience, the statutory provisions at issue: Congress, through the definition of
“major emitting facility,” applied the PSD program to
include “any * * * source [that] emit[s], or ha[s] the
Although we set out an analysis of how the three doctrines fit
into the Chevron framework, we note that even if the doctrines
are viewed independently of the Chevron framework, they support this action.
24
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potential to emit, one hundred [or, depending on the
source category two hundred fifty] tons per year or
more of any air pollutant.” CAA sections 165(a),
169(1). In addition, Congress, through the definition
of “modification,” applied the PSD program to include “any physical change in, or change in the
method of operation of, a stationary source which increases the amount of any air pollutant emitted by
such source or which results in the emission of any
air pollutant not previously emitted.” CAA sections
165(a), 169(2)(C), 111(a)(4). Similarly, Congress,
through the definition of “major source,” specified
that the title V program includes “any stationary facility or source of air pollutants which directly emits,
or has the potential to emit, one hundred tons per
year or more of any air pollutant.” CAA sections
502(a), 501(2)(B), 302(j). EPA, through longestablished regulatory action, in the case of PSD, and
long-established guidance, in the case of title V, has
interpreted these definitions narrowly so that they
apply only with respect to air pollutants that are
subject to regulation under the CAA.
Applying these definitions by their terms, as interpreted narrowly by EPA, to GHG sources at the
present time would mean that the PSD and title V
programs would apply to an extraordinarily large
number of small sources, the sources would incur
unduly high compliance costs, and permitting authorities would face overwhelming administrative
burdens. As a result, we believe Congress did not intend for us to follow this literal reading, and instead,
with this action, we chart a course for tailoring the
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applicability provisions of the PSD program and the
title V program by phasing them in over time to the
prescribed extent.
For our authority to take this action, we rely in
part on the “absurd results” doctrine, because applying the PSD and title V requirements literally (as
previously interpreted narrowly by EPA) would not
only be inconsistent with congressional intent concerning the applicability of the PSD and title V programs, but in fact would severely undermine congressional purpose for those programs. We also rely
on the “administrative necessity” doctrine, which applies because construing the PSD and title V requirements literally (as previously interpreted narrowly by EPA) would render it impossible for permitting authorities to administer the PSD provisions.
The tailoring approach we promulgate in this action
is consistent with both doctrines. It is also consistent
with a third doctrine, the “one-step-at-a-time” doctrine, which authorizes administrative agencies under certain circumstances to address mandates
through phased action.
Our discussion of the legal bases for this rule is
organized as follows: In this section V.B.3, we provide an overview of the three doctrines and describe
how they fit into the Chevron framework for statutory construction. In section V.B.4, we discuss the PSD
and title V programs, including each program’s relevant statutory provisions, legislative history, and
regulatory history. In sections V.B.5 and V.B.6 we
discuss the “absurd results” approach for PSD and
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title V, respectively, that we are finalizing in our action. In section V.B.7., we discuss additional rulemaking in which we may consider exempting certain
categories of sources from PSD and title V under the
“absurd results” doctrine. In section V.B.8, we discuss the legal and policy rationale for the phase-in
schedule that we are adopting for applying PSD and
title V to GHG sources. In section V.B.9 we discuss
the “administrative necessity” approach for PSD and
title V, respectively. In section V.B.10, we discuss the
third legal basis for our action, the “one-step-at-atime” doctrine.
b. The “Absurd Results” Doctrine
Turning first to the “absurd results” doctrine, we
note at the outset that we discussed the doctrine at
length in the notice of proposed rulemaking, and we
incorporate by reference that discussion, although we
make some refinements to that discussion in this
preamble. The starting point for EPA’s interpretation of the PSD and title V applicability provisions
and reliance on the “absurd results” doctrine is the
familiar Chevron two-step analysis. We discuss this
analysis in greater detail later, but in brief, in interpreting a statutory provision, an agency must, under
Chevron Step 1, determine whether Congress’s intent on a particular question is clear; if so, then the
agency must follow that intent. If the intent of the
provision is not clear, then the agency may, under
Step 2, fashion a reasonable interpretation of the
provision. Chevron U.S.A. Inc. v. NRDC, 467 U.S.
837, 842–43 (1984).
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The courts consider the best indicator of congressional intent to be the plain meaning of the statute.
However, the U.S. Supreme Court has held that the
literal meaning of a statutory provision is not conclusive “in the ‘rare cases [in which] the literal application of a statute will produce a result demonstrably
at odds with the intentions of the drafters’ * * * [in
which case] the intention of the drafters, rather than
the strict language, controls.” United States v. Ron
Pair Enterprises, 489 U.S. 235, 242 (1989). This doctrine of statutory interpretation may be termed the
“absurd results” doctrine.
Although, as just noted, the U.S. Supreme Court
has described the “absurd results” cases as “rare,” in
that case the Court seemed to be referring to the
small percentage of statutory-construction cases that
are decided on the basis of the doctrine. The DC Circuit, in surveying the doctrine over more than a century of jurisprudence, characterized the body of law
in absolute numbers as comprising “legions of court
decisions.” In re Franklyn C. Nofziger, 925 F.2d 428,
434 (DC Cir. 1991). Indeed, there are dozens of cases,
dating from within the past several years to well into
the 19th century, 25 in which the U.S. Supreme Court
For early cases in which the U.S. Supreme Court applied the
“absurd results” doctrine, see Holy Trinity Church v. U.S., 143
U.S. 457, 516–17 (1892) (“any alien” does not include a foreign
pastor; Court stated, “It is a familiar rule, that a thing may be
within the letter of the statute and yet not within the statute,
because not within its spirit, nor within the intention of its
makers * * *. If a literal construction of the words be absurd,
the Act must be construed as to avoid the absurdity”); Chew
25
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has applied the “absurd results” doctrine to avoid the
literal application of a statute, or if not so holding,
has nevertheless clearly acknowledged the validity of
the doctrine. Some of the more recent of these cases
include: Logan v. United States, 552 U.S. 23, 36–37
(2007) (“[s]tatutory terms, we have held, may be interpreted against their literal meaning where the
words ‘could not conceivably have been intended to
apply’ to the case at hand [citation omitted]”); Nixon
v. Missouri Municipal League, 541 U.S. 125, 132–33
(2004) (“any entity” includes private but not public
entities); Raygor v. Regents of Univ. of Minn., 534
U.S. 533, 542–45 (2002) (“implying a narrow interpretation of * * * ‘any claim asserted’ so as to exclude
certain claims dismissed on Eleventh Amendment
grounds”); United States v. X-Citement Video, Inc.,
513 U.S. 64, 69 (1994) (rejecting a literal interpretation of the statutory term “knowingly” on grounds
that Congress could not have intended the “positively
absurd” results that some applications of such an interpretation would produce, “[f]or instance, a retail
Heong v. United States, 112 U.S. 536, 555 (1884) (rejecting a
literal interpretation of treaty that would have prevented the
re-entry of a person into the U.S. upon the ground that he did
not possess a certificate which did not exist prior to his departure, and which could not possibly have been issued); Heyenfeldt v. Daney Gold Mining Co., 93 U.S. 634, 638 (1877) (statutory language expressly referred to past land sales and dispositions, “but evidently they were not employed in this sense, for
no lands in Nevada had been sold or disposed of by any act of
Congress,” and the language of the statute “could not * * * apply to past sales or dispositions, and, to have any effect at all,
must be held to apply to the future”).
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druggist who returns an uninspected roll of developed film to a customer “knowingly distributes” a
visual depiction and would be criminally liable if it
were later discovered that the visual depiction contained images of children engaged in sexually explicit conduct”); Rowland v. Cal. Men’s Colony, 506 U.S.
194, 200 (1993) (finding that an artificial entity such
as an association is not a “person” under the statute,
and describing the absurdity doctrine as a “common
mandate of statutory construction”); United States v.
Ron Pair Enterprises, 489 U.S. 235, 242 (1989) (the
plain meaning of a statutory provision is not conclusive “in the ‘rare cases [in which] the literal application of a statute will produce a result demonstrably
at odds with the intentions of the drafters’ * * * [in
which case] the intention of the drafters, rather than
the strict language, controls”); Green v. Bock Laundry Machine Company, 490 U.S. 504 (1989) (provision in Federal Rule of Evidence that protects “the
defendant” against potentially prejudicial evidence,
but not the plaintiff, refers to only criminal, and not
civil, defendants); Public Citizen v. United States
Dep’t of Justice, 491 U.S. 440, 453–54 (1989) (rejecting a broad, straightforward reading of the term “utilize,” on grounds that a literal reading would appear
to require the absurd result that all of FACA’s restrictions apply if a President consults with his own
political party before picking his Cabinet, and such a
reading “was unmistakably not Congress’ intention”);
Watt v. Alaska, 451 U.S. 259, 266 (1981) (rejecting
reliance on plain statutory language and concluding
that the term “minerals” in section 401(a) of the
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Wildlife Refuge Revenue Sharing Act applies only to
minerals on acquired refuge lands; stating “[t]he circumstances of the enactment of particular legislation
may persuade a court that Congress did not intend
words of common meaning to have their literal effect”); Train v. Colorado Public Interest Research
Group, Inc., 426 U.S. 1, 23–24 (1976) (prohibition in
Federal Water Pollution Control Act against discharging into navigable waters “pollutants,” which
are defined to include “radioactive materials,” does
not apply to three specific types of radioactive materials); Jackson v. Lykes Bros. S.S. Co., 386 U.S. 731,
735 (1967) (refusing to distinguish between a longshoreman hired by “an independent stevedore company” and one hired by “the shipowner * * * to do exactly the same kind of work,” despite the clear terms
of the Act, and stating: “[w]e cannot hold that Congress intended any such incongruous, absurd, and
unjust result in passing this Act,” when the Act was
“designed to provide equal justice to every longshoreman similarly situated”); Lynch v. Overholser,
369 U.S. 705, 710, (1962) (statutory construction is
not confined to the “bare words of a statute”); United
States v. Bryan, 339 U.S. 323, 338 (1950) (“Despite
the fact that the literal language would encompass
testimony elicited by the House Committee in its
questioning of respondent relative to the production
of the records of the association, the Court will not
reach that result if it is contrary to the congressional
intent and leads to absurd conclusions. And we are
clearly of the opinion that the congressional purpose
would be frustrated if the words, “in any criminal
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proceeding,” were read to include a prosecution for
willful default under R.S. § 102.”). 26
The DC Circuit has also handed down numerous
decisions that applied the absurd results doctrine to
avoid a literal interpretation or application of statutory provisions or that have acknowledged the doctrine. Some of the most recent ones include: Arkansas Dairy Cooperative Ass’n, Inc., v. U.S. Dep’t of Agriculture, 573 F.3d 815 (DC Cir. 2009) (rejecting the
canon of construction that presumes that Congress is
aware of existing law pertinent to the legislation that
it enacts, when in this case, the presumption that
For other U.S. Supreme Court cases, see Utah Junk Co. v.
Porter, 328 U.S. 39, 44 (1946) (“literalness may strangle meaning”); Markham v. Cabell, 326 U.S. 404, 409 (1945) (“The policy
as well as the letter of the law is a guide to decision.”); United
States v. American Trucking Associations, Inc. 310 U.S. 534
(1940) (the term “employees” in the Federal Motor Carrier Act,
is limited to employees whose activities affect safety); C.V. Sorrels v. U.S., 287 U.S. 435, 446–49 (1932) (provisions of National
Prohibition Act that criminalize possessing and selling liquor do
not apply if defendant is entrapped; Court declines to apply the
“letter of the statute” because doing so “in the circumstances
under consideration is foreign to its purpose”); United States v.
Katz, 271 U.S. 354, 362 (1926) (holding that the statutory words
“no person” refer only to persons authorized under other provisions of the Act to traffic alcohol, thus rejecting a literal application of general terms descriptive of a class of persons made
subject to a criminal statute); Hawaii v. Mankichi, 190 U.S.
197, 212–14 (1903) (refusing to adopt a literal application of the
“Newlands resolution” which would have entitled every criminal in the State of Hawaii convicted of an offense between
1898–1900 to be set at large, as “surely such a result could not
have been within the contemplation of Congress”).
26
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Congress was aware of the Departments definition of
“hearing” would lead to “the absurd result that Congress intended to impose a requirement with which
the Secretary could not comply;” stating: “Courts, ‘in
interpreting the words of a statute, [have] some
scope for adopting a restricted rather than a literal
or usual meaning of its words where acceptance of
that meaning would lead to absurd results * * * or
would thwart the obvious purpose of the statute * *
*.’” (quoting In re Trans Alaska Pipeline Rate Cases,
436 U.S. 631, (1978)); Buffalo Crushed Stone, Inc. v.
Surface Transportation Board, 194 F.3d 125, 129–30
(DC Cir. 1999) (regulation of Surface Transportation
Board providing that if a notice of exemption “contains false or misleading information, the use of the
exemption is void ab initio” does not apply to a notice
containing false information when declaring the notice void ab initio would undermine the goals of the
governing statute; a conflict between the “literal application of statutory language” and maintaining the
integrity of the regulatory scheme should be resolved
by construing the text in accordance with its purpose); Mova Pharm. Corp. v. Shalala, 140 F.3d 1060,
1068–69 (DC Cir. 1998) (as discussed later, describes
the “absurd results” doctrine in the context of the
Chevron framework for statutory construction; invalidates a Food and Drug Administration’s (FDA) regulation designed to remedy what the FDA described as
the absurd result of a literal application of the statutory provisions governing FDA approval of successive
generic drug applications, on grounds that “[i]n effect, the FDA has embarked upon an adventurous
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transplant operation in response to blemishes in the
statute that could have been alleviated with more
modest corrective surgery;” states that “[t]he rule
that statutes are to be read to avoid absurd results
allows an agency to establish that seemingly clear
statutory language does not reflect the “unambiguously expressed intent of Congress,” Chevron, 467
U.S. at 842, and thus to overcome the first step of the
Chevron analysis”); Environmental Defense Fund v.
EPA, 82 F.3d 451, 468–69 (DC Cir. 1996) (although
Act requires that a federal action conform to the SIP
that is currently in place, EPA may instead require
conformity to a revised implementation plan that
state commits to develop; “[t]his is one of those rare
cases * * * [that] requires a more flexible, purposeoriented interpretation if we are to avoid ‘absurd or
futile results.’”); American Water Works Ass’n v.
EPA, 40 F.3d 1266, 1271 (DC Cir. 1994) (holding that
EPA’s interpretation of the term “feasible” so as to
require a treatment technique instead of a maximum
contaminant level (MCL) for lead is reasonable; the
court stated: “Indeed, where a literal reading of a
statutory term would lead to absurd results, the
term simply ‘has no plain meaning * * * and is the
proper subject of construction by the EPA and the
courts.’ If the meaning of ‘feasible’ suggested by the
NRDC is indeed its plain meaning, then this is such
a case; for it could lead to a result squarely at odds
with the purpose of the Safe Drinking Water Act.”
(quoting Chem. Mfrs. Ass’n v. Natural Res. Def.
Council, Inc., 470 U.S. 116, 126 (1985)) (citation
omitted); In re Nofziger, 925 F.2d 428, 434–35 (DC
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Cir. 1991) (provision authorizing payment of attorney fees to the subject of an investigation conducted
by an independent counsel of the Department of Justice only if “no indictment is brought” against such
individual does not preclude payment of attorney
fees when an indictment is brought but is determined to be invalid).
c. The “Administrative Necessity” Doctrine
In the proposed rulemaking, we also described in
detail the “administrative necessity” doctrine, 74 FR
55311 col. 3 to 55318 col. 3, and we incorporate that
discussion by reference into this notice. Under this
doctrine, if a statutory provision, however clear on its
face, is impossible for the agency to administer, then
the agency is not required to follow the literal requirements, and instead, the agency may adjust the
requirements in as refined a manner as possible to
assure that the requirements are administrable,
while still achieving Congress’s overall intent. The
DC Circuit set out the doctrine of “administrative
necessity” in a line of cases that most prominently
includes Alabama Power v. Costle, 636 F.2d 323 (DC
Cir. 1980). The Court cited the doctrine most recently in New York v. EPA, 443 F.3d 880, 884, 888 (DC
Cir. 2006).
As we stated in the proposed rulemaking, “We believe that the “administrative necessity” case law establishes a three-step process under which an administrative agency may, under the appropriate circumstances, in effect revise statutory requirements that
the agency demonstrates are impossible to adminis-
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ter so that they are administrable.” 74 FR 55315 col.
1. Specifically:
[T]he three steps are as follows: When an agency
has identified what it believes may be insurmountable burdens in administering a statutory requirement, the first step the agency must take is to evaluate how it could streamline administration as much
as possible, while remaining within the confines of
the statutory requirements. The second step is that
the agency must determine whether it can justifiably
conclude that even after whatever streamlining of
administration of statutory requirements (consistent
with those statutory requirements) it conducts, the
remaining administrative tasks are impossible for
the agency because they are beyond its resources,
e.g., beyond the capacities of its personnel and funding. If the agency concludes with justification that it
would be impossible to administer the statutory requirements, as streamlined, then the agency may
take the third step, which is to phase in or otherwise
adjust the requirements so that they are administrable. However, the agency must do so in a manner
that is as refined as possible so that the agency may
continue to implement as fully as possible Congressional intent.
74 FR 55315 cols. 1–2.
It should also be noted that we believe the administrative burdens encountered by the state and local
permitting authorities are fully relevant under the
“administrative necessity” doctrine. Although the
case law that discusses the doctrine focuses on feder-
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al agencies (see 74 FR 55312–14), under the CAA,
state and local agencies are EPA’s partners in implementing provisions of the CAA, and have primary
responsibility for implementing the PSD program.
They generally adopt EPA’s PSD requirements in
their SIPs, as required under CAA section
110(a)(2)(C); and they generally adopt EPA’s title V
requirements in their title V programs, as required
under CAA section 502(d). They issue the PSD and
title V permits and are responsible in the first instance for enforcing the terms of the permits. In all
these respects, the law that the state and local permitting authorities administer is both federal and
state law. Under certain circumstances, EPA may
become responsible for permit issuance and enforcement in the first instance, but even then, EPA may,
and frequently has, delegated those duties to a state,
in which case, the state implements federal law directly. Thus, although the PSD and title V programs
are federal requirements, for the most part, it is the
states that implement those programs. For this reason, the administrative burdens that the states face
in implementing the programs are relevant in determining the applicability of the “administrative necessity” doctrine.
d. “One-Step-at-a-Time” Doctrine
In addition to the “absurd results” and “administrative necessity” doctrines, another judicial doctrine
supports at least part of EPA’s Tailoring Rule, and
that is the doctrine that agencies may implement
statutory mandates one step at a time, which we will
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call the “one-step-at-a-time” doctrine. In the notice of
proposed rulemaking, we also described this doctrine
and recent case law applying it. 74 FR 55319 col. 1–
3. As we noted, that the U.S. Supreme Court recently
described the doctrine in Massachusetts v. EPA, 549
U.S. 497, 524 (2007), as follows: “Agencies, like legislatures, do not generally resolve massive problems in
one fell regulatory swoop;” and instead they may
permissibly implement such regulatory programs
over time, “refining their preferred approach as circumstances change and as they develop a more nuanced understanding of how best to proceed.” We assume familiarity with our discussion in the proposal,
but we expand upon it here to review the case law in
greater detail and to highlight certain components of
the doctrine that are particularly relevant to the Tailoring Rule. The roots of the doctrine go back at least
to the DC Circuit’s 1979 decision in United States
Brewers Association, Inc. v. EPA, 600 F.2d 974 (DC
Cir. 1979). There, the Court considered a challenge
to EPA’s guidelines for managing beverage containers, which EPA was required to promulgate under
the Resource Conservation and Recovery Act of 1976
(RCRA). RCRA gave EPA one year to promulgate the
guidelines. EPA promulgated a partial set of guidelines, started two others, and was challenged before
the year was out by petitioners who objected to the
initial guideline, saying it fell short of the statutory
mandate. The Court upheld the initial guideline,
stating: “Under these circumstances we think the
question of whether the Agency has fully satisfied
the mandate of the statute is not fit for judicial re-
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view at this time, when the Agency, still well within
the one-year period granted by statute, is deeply involved in the process of formulating rules designed to
carry out the congressional mandate. The Agency
might properly take one step at a time.” States Brewers Association, Inc. v. EPA, 600 F.2d at 982.
The Court addressed the doctrine at greater
length in National Association of Broadcasters v.
FCC, 740 F.2d 1190, 1209–14 (DC Cir. 1984). There,
the Court noted that under certain statutory
schemes, step-by-step agency action might not be authorized; but the Court emphasized that when it is
authorized, it may offer significant benefits; and the
Court went on to delineate some of the circumstances
under which its use is justified. In that case, the
Court held that Federal Communications Commission (FCC) acted reasonably in making a spectrum
allocation decision that granted direct broadcast satellite service priority use of a gigahertz (GHz) band
in 5-years time, and—although acknowledging that
fixed service users that were, at that time, using that
band, would have to relocate to other bands—in
postponing the details of the fixed service relocation
to future proceedings. The Court described in some
detail “[t]he circumstances under which * * * [an]
agency may defer resolution of problems raised in a
rulemaking,” as follows:
The requisite judgment is in essence a pragmatic
one. In an ideal world, of course, agencies would act
only after comprehensive consideration of how all
available alternatives comported with a well-defined
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policymaking objective, and in some circumstances,
statutes indeed mandate that agencies proceed by
only such a course * * *. But administrative action
generally occurs against a shifting background in
which facts, predictions, and policies are in flux and
in which an agency would be paralyzed if all the necessary answers had to be in before any action at all
could be taken * * *. We have therefore recognized
the reasonableness of [an agency’s] decision to engage in incremental rulemaking and to defer resolution of issues raised in a rulemaking even when
those issues are “related” to the main ones being considered * * *. At the same time, [an agency] cannot
‘restructure [an] entire industry on a piecemeal basis’ through a rule that utterly fails to consider how
the likely future resolution of crucial issues will affect the rule’s rationale * * *.
Drawing a line between the permissible and the
impermissible in this area will generally raise two
questions. First the agency will likely have made
some estimation, based upon evolving economic and
technological conditions, as to the nature and magnitude of the problem it will have to confront when it
comes to resolve the postponed issue. With regard to
this aspect of the agency’s decision, as long as the
agency’s predictions about the course of future
events are plausible and flow from the factual record
compiled, a reviewing court should accept the agency’s estimation * * *. Second, once the nature and
magnitude of the unresolved issue is determined, the
relevant question is whether it was reasonable, in
the context of the decisions made in the proceeding
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under review, for the agency to have deferred the issue to the future. With respect to that question,
postponement will be most easily justified when an
agency acts against a background of rapid technical
and social change and when the agency’s initial decision as a practical matter is reversible should the future proceedings yield drastically unexpected results.
In contrast, an incremental approach to agency decision making is least justified when small errors in
predictive judgments can have catastrophic effects on
the public welfare or when future proceedings are
likely to be systematically defective in taking into
account certain relevant interests * * *.
740 F.2d at 1210–11 (citations omitted).
In City of Las Vegas v. Lujan, 891 F.2d 927 (DC
Cir. 1989), the Court suggested that one component
of upholding partial agency compliance with a statutory directive is evidence that the agency was on
track for full compliance. There, the Court upheld
the Department of Interior’s decision to list the population of desert tortoises living north and west of the
Colorado River (the “Mojave” population) as endangered species, but not the nearby population living
south and east of the river (the “Sonoran” population). The agency explained that the Mojave population faced certain threats that the Sonoran population did not, and the Court found nothing to fault in
that reasoning. The Court added: “Since agencies
have great discretion to treat a problem partially, we
would not strike down the listing if it were a first
step toward a complete solution, even if we thought
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it ‘should’ have covered both the Mojave and Sonoran
populations.” City of Las Vegas v. Lujan, 891 F.2d
927, 935 (DC Cir. 1989) (footnote omitted).
In Grand Canyon Air Tour Coalition v. F.A.A., 154
F.3d 455 (DC Cir. 1998), the DC Circuit added another component to the “one-step-at-a-time” doctrine:
While reiterating that “ordinarily, agencies have
wide latitude to attack a regulatory problem in phases and that a phased attack often has substantial
benefits,” id. at 471, the Court went on to uphold
partial agency action even when that action was
long-delayed. There, the relevant statute was the
Overflights Act, which required the Federal Aviation
Administration (FAA) to reduce aircraft noise from
sightseeing tours in Grand Canyon National Park,
and established the goal of “substantial restoration
of natural quiet and experience of the park.” The
statute required the agency to develop a plan to implement the statutory requirements within 120 days
after enactment, and report to Congress within 2
years after the date of the plan as to the plan’s success. In fact, the FAA did not develop, through rulemaking, a plan until ten years after enactment, and
when it did, it acknowledged that the plan was only
a partial one, and that it would need two more rules
and another ten years to meet the statutory goal of
substantial restoration. Although recognizing that
the Overflights Act did not establish an explicit timetable for meeting the statutory goal, the Court stated
that “[t]he language of the Overflights Act does manifest a congressional concern with expeditious agency
action,” and described the agency’s action variously
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as “tardy,” “undeniably slow,” and “slow and faltering.” Id. at 476–77. Even so, the Court upheld the
FAA’s action against different challenges from appellants and intervenors that (i) the agency acted unreasonably in not promulgating a complete plan to
meet the statutory goal, instead of promulgating just
the first step; and (ii) the agency acted unreasonably
in not waiting until it had a complete plan before
promulgating the first step. The Court stated: “We
agree that it would be arbitrary and capricious for an
agency simply to thumb its nose at Congress and
say—without any explanation—that it simply does
not intend to achieve a congressional goal on any
timetable at all * * *,” but went on to emphasize that
the FAA’s rule was the first of three that the agency
assured would achieve the statutory goal. The Court
cited City of Las Vegas v. Lujan, discussed previously, for the proposition that “a court will not strike
down agency action ‘if it were a first step toward a
complete solution.’” Grand Canyon Air Tour Coalition v. F.A.A., 154 F.3d 455, 477–78 (DC Cir. 1998). 27
e. Consistency of Doctrines With Chevron Framework
Although the formation of the “absurd results,”
“administrative necessity,” and “one-step-at-a-time”
For other cases, see Arizona Public Service Co. v. EPA, 562
F.3d 1116, 1125–26 (10th Cir. 2009); General American Transp.
Corp. v. ICC, 872 F.2d 1048, 1058 (DC Cir. 1989); Hazardous
Waste Treatment Council v. EPA, 861 F.2d 277, 287 (DC Cir.
1988); Western Union International, Inc. v. FCC, 725 Fl2d 732,
754 (DC Cir. 1984).

27
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doctrines pre-date the Chevron two-step analysis for
construing statutes that Congress has authorized an
agency to administer, we believe that the doctrines
can be considered very much a part of that analysis,
and courts have continued to apply them postChevron. Under Chevron Step 1, an agency must determine whether “Congress has directly spoken to
the precise question at issue.” If so, “the court, as
well as the agency, must give effect to the unambiguously expressed intent of Congress.” However, if “the
statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether
the agency’s answer is based on a permissible construction of the statute.”
Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842–
42 (1984).
Thus, Step 1 under Chevron calls for determining
congressional intent for the relevant statutory directive on the specific issue presented. To determine
Congress’s intent, the agency must look first to the
statutory terms in question, and generally interpret
them according to their literal meaning, within the
overall statutory context, and perhaps with reference
to the legislative history. If the literal meaning of the
statutory requirements is clear then, absent indications to the contrary, the agency must take it to indicate congressional intent and must implement it.
Even if the literal meaning of the statutory requirements is not clear, if the agency can otherwise find
indications of clear congressional intent, such as in
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the legislative history, then the agency must implement that congressional intent.
The DC Circuit has indicated that the “absurd results” doctrine fits into the Chevron Step 1 analysis
in the following way: Recall that in the cases in
which the courts have invoked this doctrine, the literal meaning of the statutory requirements has been
clear, but has led to absurd results. This can occur
when the literal meaning, when applied to the specific question, conflicts with other statutory provisions,
contradicts congressional purpose as found in the
legislative history—and, in particular, undermines
congressional purpose—or otherwise produces results so illogical or otherwise contrary to sensible
public policy as to be beyond anything Congress
would reasonably have intended. See United States v.
Ron Pair Enterprises, 489 U.S. 235, 242–43 (1989);
Griffin v. Oceanic Contractors, Inc., 458 U.S. 564,
571 (1982).
Under these circumstances, the agency must not
take the literal meaning to indicate congressional intent. As the DC Circuit has explained, “where a literal reading of a statutory term would lead to absurd
results, the term ‘simply has no plain meaning * * *
and is the proper subject of construction by the EPA
and the court.’” American Water Works Assn v. EPA,
40 F.3d 1266, 1271 (DC Cir. 1994) (quoting Chemical
Manufacturers’ Association v. NRDC, 470 U.S. 116,
126 (1985)). Under these circumstances, if the agency
can find other indications of clear congressional intent, then the agency must implement that intent.
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See United States v. Ron Pair Enterprises, 489 U.S.
235, 242–43 (1989). This may mean implementing
the statutory terms, albeit not in accordance with
their literal meaning, but in a way that achieves a
result that is as close as possible to congressional intent. As the DC Circuit said in Mova Pharm. Corp. v.
Shalala, 140 F.3d 1060 (DC Cir. 1998):
The rule that statutes are to be read to avoid absurd results allows an agency to establish that seemingly clear statutory language does not reflect the
“unambiguously expressed intent of Congress,” * * *
and thus to overcome the first step of the Chevron
analysis. But the agency does not thereby obtain a
license to rewrite the statute. When the agency concludes that a literal reading of a statute would
thwart the purposes of Congress, it may deviate no
further from the statute than is needed to protect
congressional intent * * *. [T]he agency might be able
to show that there are multiple ways of avoiding a
statutory anomaly, all equally consistent with the
intentions of the statute’s drafters * * *. In such a
case, we would move to the second stage of the Chevron analysis, and ask whether the agency’s choice
between these options was “based on a permissible
construction of the statute.” Otherwise, however, our
review of the agency’s deviation from the statutory
text will occur under the first step of the Chevron
analysis, in which we do not defer to the agency’s interpretation of the statute.
Id. at 1068 (quoting Chevron U.S.A. Inc. v. NRDC,
467 U.S. 837, 842, 843 (1984) (citations omitted)).
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The “administrative necessity” doctrine is not as
well developed as the “absurd results” doctrine, so
that the courts have not had occasion to explicitly
describe how the doctrine fits into the Chevron analytical framework. However, we think that a reasonable approach, in line with the DC Circuit’s approach
to the “absurd results” doctrine as just described, is
as follows: Recall that under the “administrative necessity” doctrine, an agency is not required to implement a statutory provision in accordance with the
literal requirements when doing so would be impossible, but the agency must nevertheless implement
the provision as fully as possible. Placed in the context of the Chevron framework, we think that that
the “administrative necessity” doctrine is based on
the premise that inherent in the statutory design is
the presumption that Congress does not intend to
impose an impossible burden on an administrative
agency. See Alabama Power v. Costle, 636 F.2d 323,
357 (DC Cir. 1980) (describing the “administrative
necessity” approach as one of the “limited grounds
for the creation of exemptions [that] are inherent in
the administrative process, and their unavailability
under a statutory scheme should not be presumed,
save in the face of the most unambiguous demonstration of congressional intent to foreclose them”).
Therefore, if the literal meaning of a statutory directive would impose on an agency an impossible
administrative burden, then that literal meaning
should not be considered to be indicative of congressional intent. Rather, congressional intent should be
considered to achieve as much of the statutory di-
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rective as possible. As a result, the agency must
adopt an approach that implements the statutory directive as fully as possible. This is consistent with
the DC Circuit’s holding in Mova Pharm. Corp that if
congressional intent is clear, but the plain meaning
of a statute does not express that intent, then the
agency must, under Chevron Step 1, select an interpretation that most closely approximates congressional intent. Mova Pharm. Corp, 140 F.3d at 1068. 28
The “one-step-at-a-time” doctrine fits into the
Chevron framework in much the same manner that
the “administrative necessity” doctrine does. That is,
inherent in the statutory design is the presumption
that Congress intended an agency, under certain circumstances, to implement the statutory requirements in a one-step-at-a-time fashion, as long as the
agency stays on a path towards full implementation.
Under all of the circumstances described previously, congressional intent is clear—whether it is indicated by the plain language or otherwise—and as a
result, the agency must follow that intent under
Chevron Step 1. On the other hand, the agency may
determine that congressional intent on the specific
issue is not clear. In these cases, the agencies should
proceed to Chevron Step 2 and select an interpretation or an application that is a permissible construcWe recognize that we described the relationship between the
Chevron framework and the “administrative necessity” doctrine
somewhat differently in the proposal, 74 FR 55312, and that,
after further analysis, we are refining our view of that relationship as described previously.
28

299a
tion of the statute. This situation generally occurs
when the statutory provisions are ambiguous or silent as to the specific issue, and there are no other
indications of clear congressional intent. In addition,
in some cases in which the literal meaning of the
statutory provision, when applied to the specific
question, leads to an absurd result—and, therefore,
the statutory provision should be considered not to
have a plain meaning—there may be no other indications of clear congressional intent. Under all these
circumstances, the agency is authorized, under
Chevron Step 2, to develop and implement a construction of the statute that the courts will uphold as
long as it is reasonable.
As noted previously, the DC Circuit, has pointed
out that this situation may also occur when the literal language leads to an absurd result, and, in attempting to implement congressional intent, the
agency is “able to show that there are multiple ways
of avoiding a statutory anomaly, all equally consistent with the intentions of the statute’s drafters *
* *. In such a case, we would move to the second
stage of the Chevron analysis, and ask whether the
agency’s choice between these options was ‘based on
a permissible construction of the statute.’” Mova
Pharm. Corp, 140 F.3d at 1068. As the U.S. Supreme
Court has recently said, although in a context different than “absurd results,” “In the end, the interpretation applied by EPA “governs if it is a reasonable
interpretation of the statute—not necessarily the only possible * * * interpretation, nor even the interpretation deemed most reasonable by the courts.”

300a
Entergy Corp. v. Riverkeeper, Inc., 129 S.Ct. 1498.
1505 (2009).
As a related matter, although the courts have described Chevron Step 2 as requiring that the agency’s
policy be “a permissible construction of the statute,”
see Mova Pharm. Corp, 140 F.3d at 1068 (quoting
Chevron, 467 U.S. at 842–43), if the statutory requirements cannot be read literally because doing so
would produce “absurd results,” then the agency’s
policy need not be completely consistent with those
particular requirements. The policy must still, in order to be upheld, be consistent with Congress’s actions, but those actions should be considered to afford the agency broad discretion considering that
both the statutory terms cannot be considered dispositive and underlying congressional intent is not
clear. As the U.S. Supreme Court has recently said,
although in a context different than “absurd results,”
In the end, the interpretation applied by the agency
governs if it is a reasonable interpretation of the
statute—not necessarily the only possible * * * interpretation, nor even the interpretation deemed most
reasonable by the courts.” Entergy Corp. v. Riverkeeper, Inc., 129 S.Ct. 1498. 1505 (2009).
There is another aspect of the “administrative necessity” doctrine worth noting in this context: The
doctrine applies when (i) a literal application of the
statutory directive to the case at hand is impossible
for the agency to administer; and (ii) even so, either
Congress clearly intended the statutory directive to
apply to the case at hand or, if Congress did not
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clearly intend that, then the agency reasonably construes the statute to apply the statutory directive to
the case at hand. In contrast, if Congress did not intend the statutory directive to apply to the case at
hand, or if congressional intent is uncertain and the
agency considers another approach to be reasonable,
then the “administrative necessity” doctrine would
not apply. As a result, the agency would not be required to implement the statutory directive to the
case at hand at all, much less in a more administrable fashion.
f. Interconnectedness of the Legal Doctrines
Although we believe that each of the “absurd results,” “administrative necessity,” and “one-step-at-atime” doctrines provide independent support for our
action, we also believe that in this case, the three
doctrines are intertwined and form a comprehensive
basis for EPA’s tailoring approach. As just discussed,
each of the three doctrines is tied into the Chevron
analytical framework because each is designed to
give effect to underlying intent. As discussed previously, each of the three doctrines comes into play in
this case because a literal reading of the PSD and
title V applicability provisions results in insurmountable administrative burdens. Those insurmountable administrative burdens—along with the
undue costs to sources—must be considered “absurd
results” that would undermine congressional purpose
for the PSD and title V programs. Under the “absurd
results” doctrine, EPA is authorized not to implement the applicability provisions literally—that is,
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not to implement them as applying on the January 2,
2011 date that PSD and title V are triggered to all
GHG sources at or above the statutory thresholds—
but instead to tailor them in a manner consistent
with congressional intent. That means applying the
PSD and title V requirements through a phase-in
approach to as many sources as possible and as
quickly as possible, starting with the largest sources,
as EPA does with this Tailoring Rule, 29 at least to a
certain point. By the same token, the insurmountable administrative burdens bring into play the “administrative necessity” doctrine, under which EPA
is, again, authorized not to implement the applicability provisions literally, but instead to apply them in a
manner consistent with administrative resources.
This also means phasing them in through the approach in the Tailoring Rule. Finally, the “one-stepat-a-time” doctrine, which authorizes incremental
action by agencies to implement statutory requirements under certain circumstances, provides further
support for the phased tailoring approach in the Tailoring Rule.
g. Application of Chevron Approach
The Chevron analytical approach, and the three
legal doctrines at issue here, apply to this action in
the following manner: To reiterate, for convenience,
As discussed later, EPA may, in future rulemaking, make a
final determination that under the “absurd results” doctrine,
Congress did not intend for EPA to apply PSD to very small
sources, that is, those, with emissions at or near the 100/250
tpy statutory levels.
29
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the statutory provisions at issue: Congress, through
the definition of “major emitting facility,” applied the
PSD program to include (i) “any * * * stationary
sources of air pollutants which emit or have the potential to emit, one hundred [or, depending on the
source category, two hundred fifty] tons per year or
more of any air pollutant,” CAA sections 165(a),
169(1); and (ii) and such sources that undertake a
physical or operational change that “increases the
amount of any air pollutant emitted” by such
sources, CAA sections 165(a), 169(2)(C), 111(a)(4). 30
Similarly, Congress, through the definition of “major
source,” specified that the title V program includes
“any stationary facility or source of air pollutants
which directly emits, or has the potential to emit, one
hundred tons per year or more of any air pollutant.”
CAA sections 502(a), 501(2)(B), 302(j). EPA, through
long-established regulatory action, in the case of
PSD, and long-established interpretation, in the case
of title V, has interpreted these definitions so that
they apply only with respect to air pollutants that
are subject to regulation under the CAA.
For each of these applicability provisions, the approach under Chevron is as follows: Under Chevron
A physical or operational change is treated as a “modification” that is subject to PSD if it either “increases the amount of
any air pollutant emitted” by the source or “results in the emission of any air pollutant not previously emitted.” For convenience, unless otherwise indicated, when we refer to changes
that “increase[ ] the amount of any air pollutant emitted,” we
mean both to those types of changes and changes that “result[ ]
in the emission of any air pollutant not previously emitted.”
30
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Step 1, we must determine whether Congress expressed an intention on the specific question, which
is whether the PSD or title V applicability provisions
apply to GHG sources. Said differently, the specific
question is whether, in the case of PSD, Congress intended that the definitions of “major emitting facility” and “modification” apply, respectively, to all GHG
sources that emit at least 100 or 250 tpy or GHGs
and to all physical or operational changes by major
emitting facilities that “increase[ ] the amount” of
GHGs; and, in the case of title V, whether the definition of “major source” applies to all GHG sources that
emit at least 100 tpy GHGs.
To determine intent, we must first examine the
terms of the statute in light of their literal meaning.
Here, the literal reading of each provision covers
GHG sources. For PSD, a GHG source that emits at
least 100 or 250 tpy GHGs literally qualifies as “stationary source [ ] of air pollutants which emit[s] or
ha[s] the potential to emit, one hundred [or two hundred fifty] tons per year or more of any air pollutant
[subject to regulation under the CAA].” CAA section
169(1). For modifications, a physical or operational
change that increases the amount of GHG emissions
qualifies as a “modification” because it “increases the
amount of any air pollutant emitted” by the source.
Similarly, for title V, a GHG source that emits at
least 100 tpy GHGs literally qualifies as “any stationary facility or source of air pollutants which directly emits, or has the potential to emit, one hundred tons per year or more of any air pollutant [sub-
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ject to regulation under the CAA].” CAA sections
502(a), 501(2)(B), 302(j).
Although each definition is clear that it applies to
GHG sources as a general matter, applying each definition in accordance with its literal meaning to all
GHG sources at the specified levels of emissions and
at the present time—in advance of the development
of streamlining methods and greater permitting authority expertise and resources—would create undue
costs for sources and impossible administrative burdens for permitting authorities. These results are not
consistent with other provisions of the PSD and title
V requirements, and are inconsistent with—and, indeed, undermine—congressional purposes for the
PSD and title V provisions. Accordingly, under the
“absurd results” doctrine, neither the PSD definition
of “major emitting facility” or “modification” nor the
title V definition of “major source,” should be applied
literally to all GHG sources, and therefore none
should be considered to have a literal meaning with
respect to its application to all GHG sources.
In analyzing the provisions of each definition more
closely, we believe that each has four terms, any one
of which could be considered not to have its literal
meaning, in this respect. Specifically, each provision
includes (i) The term “any * * * source,” or “a stationary source,” and that term could be considered
not to refer literally to all of the GHG sources; (ii) either the term “two hundred fifty tons per year” or
“100 tons per year,” or the term “increases the
amount,” and those terms could be considered not to
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refer literally to the tonnage amount of emissions
from all of the GHG sources; (iii) the term “any air
pollutant,” 31 and that term could be considered not
to refer literally to the emissions from all of the GHG
sources; and (iv) the term “subject to regulation under the CAA” (which we have interpreted “any air
pollutant” to include), and that term could be considered not to refer literally to the emissions from all of
the GHG sources. As long as any one of those four
terms may be considered not to have its literal meaning as applied to GHG sources, then the definition as
a whole—again, for PSD, the terms “major emitting
facility” or “modifications,” and for title V, the term
“major source”—cannot be considered to apply literally to GHG sources. Because we read the terms together, as integral parts of each definition as a
whole, we do not think that the choice of which of
those four terms within each definition cannot be
considered to apply literally to GHG sources has substantive legal effect. In other words, we believe that
any one of these terms, or all of them together as
part of each definition as a whole, should be considered not to apply literally in the case of GHG
sources.
Having determined that each definition does not
have a literal meaning with respect to the applicability of PSD or title V applies to all GHG sources, we
We do not believe that this term is ambiguous with respect to
the need to cover GHG sources under either the PSD or title V
program, only with respect to what sources of GHG should be
covered under the circumstances presented here.
31
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must next inquire as to whether Congress has nevertheless expressed an intent on that question through
other means. We discuss the statutory terms and legislative history of the PSD and title V provisions in
more detail later, but for now it suffices to say that
on the issue of whether PSD and title V apply to
GHG sources, we believe that congressional intent is
clear, and that is to apply PSD and title V to GHG
sources generally. We believe that this intent is clear
from the broad phrasing of the applicability provisions—as noted earlier, the definitions apply by their
terms to GHG source generally, even though the definitions should not be applied literally to all GHG
sources—the fact that the various components of the
PSD and title V programs can be readily applied to
GHG sources, and the fact that the two programs can
readily accommodate at least some GHG sources. As
a result, we believe that as a matter of Chevron Step
1, PSD and title V generally apply to GHG sources.
Our previous regulatory action defining the applicability provisions made this clear, and we do not reopen this issue in this rulemaking. Moreover, even if
this long-established regulatory position were not
justifiable based on Chevron step 1—on the grounds
that in fact, congressional intent on this point is not
clear—then we believe that this position, that the
statutory provisions to apply PSD and title V generally to GHG sources, was justified under Chevron
step 2. 32
In this preamble and the response to comments document we
fully address arguments that commenters and others have pre32
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On the issue of how to apply PSD to GHG sources,
including the specific threshold levels and the timing, we believe that Congress could be considered to
have expressed a clear intent that GHG sources be
included in the PSD program at as close to the statutory thresholds as possible, and as quickly as possible, and at least to a certain point, all as consistent
with the need to assure that the PSD program does
not impose undue costs on sources or undue administrative burdens on the permitting authorities. Under
this view, EPA would be required at Chevron Step 1
to adopt the Tailoring Rule because, by phasing in
PSD applicability, it most closely gives effect to Congress’s intent. Under these circumstances, EPA is
authorized to exercise its expert judgment as to the
best approach for phasing in the application of PSD
to GHG sources.
Even so, we recognize that it could be concluded
that on the issue of how to apply PSD to GHG
sources, congressional intent is unclear. Under these
circumstances, EPA has the discretion at Chevron
Step 2 to adopt the Tailoring Rule because it is a
reasonable interpretation of the statutory requirements (remaining mindful that the applicability requirements cannot be applied literally). Under the
Tailoring Rule, EPA seeks to include as many GHG
sources in the permitting programs at as close to the
statutory thresholds as possible, and as quickly as
sented about congressional intent and coverage of GHGs. We do
so to be fully responsive, even though we believe that this is a
settled matter for which the time for judicial review has past.
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possible, although we recognize that we ultimately
may stop the phase-in process short of the statutory
threshold levels.
As for title V, we believe that taken together, the
various statutory requirements and statements in
the legislative history do not evidence a clear congressional intent for how title V is to be applied to
GHG sources. As discussed later, the relevant title V
requirements and statements in legislative history
differ from PSD, not least because they include provisions that concern empty permits that point in different directions. As a result, here, too, EPA has the
discretion at Chevron Step 2 to adopt the Tailoring
Rule as a reasonable interpretation of the statutory
requirements. Alternatively, even if the statute does
express a clear intent as to title V that, similar to
PSD, title V requirements must be phased in as
closely to the statutory threshold as possible and as
quickly as possible, this Tailoring Rule is consistent
with that intent.
It should also be noted that although EPA has
concluded that applying the PSD and title V applicability provisions literally in the case of GHG sources
would produce “absurd results” and therefore is not
required, this conclusion has no relevance for applying other CAA requirements—such as the requirements concerning endangerment and contribution
findings under CAA section 202(a)(1) or emission
standards for new motor vehicles or new motor vehicle engines under CAA section 202—to GHGs or
GHG sources. EPA’s conclusions with respect to the
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PSD and title V applicability requirements are based
on the specific terms of those requirements, other
relevant PSD and title V provisions, and the legislative history of the PSD and title V programs.
Within the context of the Chevron framework, the
“administrative necessity” doctrine applies as follows: Under the doctrine, Congress is presumed to
intend that the PSD and title V applicability requirements be administrable. Here, those applicability requirements, if applied to GHG sources in accordance with their literal meaning, would be impossible to administer. Accordingly, under Chevron Step
1, it is consistent with congressional intent that EPA
and the permitting authorities be authorized to implement the applicability requirements in a manner
that is administrable, that is, through the tailoring
approach.
As for the “one-step-at-a-time” doctrine, we believe
it applies within the Chevron framework in conjunction with the “absurd results” and “administrative
necessity” doctrines. As we discuss elsewhere, the
PSD and title V applicability provisions by their
terms require that sources at or above the 100/ 250
tpy thresholds comply with PSD and title V requirements at the time those requirements are triggered,
which is when GHGs become subject to regulation.
Therefore, if the literal meaning of the applicability
provisions as applied to GHG sources were controlling—that is, if it reflected congressional intent—it
would foreclose use of the one-step-at-a-time doctrine
to implement a phase-in approach. However, the lit-
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eral meaning is not controlling because—in light of
the absurd results, including the insurmountable
administrative burdens, that would result from the
literal meaning—congressional intent is not to require the application of the PSD and title V requirements to all GHG sources at or above the statutory
thresholds at the time that GHGs become subject to
regulation. Instead, as described previously, we consider congressional intent for the applicability provisions, as applied to GHG sources, either (i) to be
clear that PSD and title V should be phased in for
GHG sources as quickly as possible, or (ii) to be unclear, so that EPA may reasonably choose to phase
PSD and title V in for those sources in that manner.
Under either view, congressional intent for PSD and
title V applicability to GHG sources accommodates
the “one-step-at-a-time” approach.
4. The PSD and Title V Programs
Having discussed both the factual underpinnings
and, immediately above, the legal underpinnings for
our tailoring approach, we now discuss the PSD and
title V programs themselves, including, for each program, the key statutory provisions, their legislative
history, and the relevant regulations and guidance
documents through which EPA has implemented the
provisions. We start with the PSD program.
a. The PSD program
(1) PSD Provisions
Several PSD provisions are relevant for present
purposes because of the specific requirements that
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they establish and the window that they provide into
congressional intent. These provisions start with the
applicability provisions, found in CAA sections
165(a) and 169(1), which identify the new sources
subject to PSD, and CAA section 111(a)(4), which describes the modifications of existing sources that are
subject to PSD. CAA section 165(a) provides:
No major emitting facility on which construction is
commenced after August 7, 1977, may be constructed
in any area to which this part applies unless—
(1) A permit has been issued for such proposed facility in accordance with this part setting forth emission limitations for such facility which conform to the
requirements of this part;
(2) The proposed permit has been subject to a review in accordance with this section * * *, and a public hearing has been held with opportunity for interested persons including representatives of the Administrator to appear and submit written or oral
presentations on the air quality impact of such
source, alternatives thereto, control technology requirements, and other appropriate considerations;
*

*

*

*

*

(4) The proposed facility is subject to the best
available control technology for each pollutant subject to regulation under this chapter emitted from, or
which results from, such facility * * *.
The term “major emitting facility” is defined, under CAA section 169(1) to include:
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* * * stationary sources of air pollutants which
emit, or have the potential to emit, one hundred tons
per year or more of any air pollutant from [28 listed]
types of stationary sources. * * * Such term also includes any other source with the potential to emit
two hundred and fifty tons per year or more of any
air pollutant. This term shall not include new or
modified facilities which are nonprofit health or education institutions which have been exempted by the
State.
As for modification of existing sources, CAA section 169(1)(C) provides that the term “construction,”
as used in CAA section 165(a) (the PSD applicability
section) “includes the modification (as defined in section 111(a)(4)) of any source or facility.” Section
111(a)(4), in turn, provides:
The term “modification” means any physical
change in, or change in the method of operation of, a
stationary source which increases the amount of any
air pollutant emitted by such source or which results
in the emission of any air pollutant not previously
emitted.
As interpreted by EPA regulations, these provisions, taken together, provide that new stationary
sources are subject to PSD if they emit at the
100/250–tpy thresholds air pollutants that are subject to EPA regulation, and that existing stationary
sources that emit such air pollutants at the 100/250–
tpy thresholds are subject to PSD if they undertake a
physical or operational change that increases their
emissions of such air pollutants by any amount.
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Other provisions of particular relevance are the
requirements for timely issuance of permits. The
permitting authority must “grant[ ] or den[y] [any
completed permit application] not later than one
year after the date of filing of such completed application.” CAA section 165(c).
In addition, the PSD provisions articulate “the
purposes of [the PSD program],” which are to balance environmental protection and growth. CAA section 160. One of the purposes, in subsection (1), is
specifically “to protect public health and welfare,”
and another, in subsection (3), is “to insure that economic growth will occur in a manner consistent with
the preservations of existing clean air resources.”
The PSD provisions also include detailed procedures for implementation. Most relevant for sources
of GHG are the provisions that the proposed permit
for each source must be the subject of a public hearing with opportunity for interested persons to comment, CAA section 165(a)(2), and each source must
be subject to BACT, as determined by the permitting
authority on a source-by-source basis, CAA section
165(a)(4), 169(3).
(2) PSD Legislative History
The legislative history of the PSD provisions, enacted in the 1977 CAA Amendments, makes clear
that Congress was largely focused on sources of criteria pollutants: primarily sulfur dioxide, PM, NOX,
and carbon monoxide (CO). This focus is evident in
the basic purpose of the PSD program, which is to
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safeguard maintenance of the NAAQS. See S 95–127
(95th Cong., 1st Sess.), at 27.
Congress designed the PSD provisions to impose
significant regulatory requirements, on a source-bysource basis, to identify and implement BACT and,
for criteria pollutant, to also undertake certain studies. Congress was well aware that because these requirements are individualized to the source, they are
expensive. Accordingly, Congress designed the applicability provisions (i) to apply these requirements
to industrial sources of a certain type and a certain
size—sources within 28 specified source categories
and that emit at least 100 tpy—as well as all other
sources that emit at least 250 tpy, and, by the same
token, (ii) to exempt other sources from these requirements. 33
Although Congress required that CAA requirements generally apply to “major emitting facilities,”
defined as any source that emits or has the potential
to emit 100 tpy of any pollutant, Congress applied
PSD to only sources at 100 tpy or higher in 28 specified industrial source categories, and at 250 tpy or
more in all other source categories. This distinction
was deliberate: According to Sen. McClure, Congress
selected the 28 source categories after reviewing an
Coverage of modifications by the PSD program was addressed
by a technical amendment which added a cross reference in section 169 to section 111. The legislative history of this provision
is scant and there is no suggestion that Congress would have
contemplated sweeping in large number of changes from smaller sources through the addition of this provision.
33
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EPA study describing 190 industrial source categories. 122 Cong. Rec. 24521 (July 29, 1976) (statement
by Sen. McClure).
Congress also relied on an EPA memorandum that
identified the range of industrial categories that EPA
regulated under its regulations that constituted the
precursor to the statutory PSD program, 34 and listed
both the estimated number of new sources constructing each year and the amount of pollution emitted by
the “typical plant” in the category. The memorandum
was prepared by B.J. Steigerwald, Director of the Office of Air Quality Planning and Standards and Roger Strelow, EPA’s Assistant Administrator for Air
and Waste Management (“Steigerwald-Strelow
memorandum”). The Steigerwald-Strelow memorandum makes clear that the 100 tpy cut-off for the 28
listed sources categories, and the 250 tpy cut-off for
all other sources, was meaningful; that is, there were
a large number of sources below those cut-offs that
Congress explicitly contemplated would not be included in the PSD program. Id. at 24548–50.
Consistent with this, the legislative history on the
Senate side also specifically identified certain source
categories that Senators believed should not be covered by PSD. The Senate bill language limited PSD
Beginning in 1974, EPA implemented a program that required sources of certain NAAQS pollutants seeking to construct in attainment or unclassifiable areas to implement emission controls for the purpose of preventing deterioration in the
ambient air quality in those areas. This program was the precursor to the PSD program Congress enacted in 1977.
34
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to sources of 100 tpy or more in 28 listed source categories, and to any other categories that the Administrator might add. Sen. Muskie stated that the Senate
bill excluded “houses, dairies, farms, highways, hospitals, schools, grocery stores, and other such
sources.” 123 Cong. Rec. 18021 (June 8, 1977)
(statement of Sen. Muskie). Sen. McLure’s list of excluded source categories were “[a] small gasoline jobber, or a heating plant at a community college,
[which] could have the potential to emit 100 tons of
pollution annually.” 122 Cong. Rec. 24548–49 (July
29, 1976) (statement of Sen. McClure). The Senate
Committee Report included a comparable list, and in
describing it, concisely articulated the cost-conscious
basis for the line-drawing: “[the PSD] procedure * * *
must include an effective review-and-permit process.
Such a process is reasonable and necessary for very
large sources, such as new electrical generating
plants or new steel mills. But the procedure would
prove costly and potentially unreasonable if imposed
on construction of storage facilities for a small gasoline jobber or on the construction of a new heating
plant at a junior college, each of which may have the
potential to emit 100 tons of pollution annually.” S.
Rpt. 95–127 at 96–97.
The enacted legislation differs from the Senate bill
by replacing the authorization to EPA to include by
regulation source categories in addition to the listed
28 source categories with an inclusion of all other
sources if they exceed 250 tpy, and with an authorization for the states to exempt hospitals and educational institutions. But Congress’s overall intention
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remains clear, as the DC Circuit described in Alabama Power: “Congress’s intention was to identify
facilities which, due to their size, are financially able
to bear the substantial regulatory costs imposed by
the PSD provisions and which, as a group, are primarily responsible for emissions of the deleterious
pollutants that befoul our nation’s air * * *. [With respect to] the heating plant operating in a large high
school or in a small community college * * * [w]e
have no reason to believe that Congress intended to
define such obviously minor sources as ‘major’ for the
purposes of the PSD provision.” 35 636 F.2d at 353–
54.
A particularly important indication of congressional intent to limit the PSD program it was designing to larger sources comes in considering the emissions profile of the small-sized boilers. Congress focused closely on identifying which sources with emissions in excess of 100 tpy should not be subject to
PSD even though they are subject to CAA requirements generally. But Congress viewed a large set of
sources as emitting below 100 tpy and therefore not
included in the PSD program. Chief among these
sources, in terms of absolute numbers of sources,
were small boilers. The Steigerwald-Strelow memoNote that although Congress specifically authorized the
states to exempt “nonprofit health or education institutions”
from the definition of “major emitting facility,” this statement
by the DC Circuit should be taken as the Court’s view that
Congress did not design PSD to cover sources of the small size
described.
35
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randum identified two categories of these boilers, differentiated by size. The first ranges in size from 10 to
250 x 10 6 Btu per hour (Btu/hr), and has a “typical
plant” size of 10 7 Btu/hr, with “BACT emissions
from typical plant” of 53 tpy, and a total of 1,446
sources in the category. The second category ranges
in size from 0.3 to 10 x 10 6 Btu/hr, and has a “typical
plant” size of 1.3 x 10 6 Btu/hr, with “BACT emissions from typical plant” of 2 tpy, and a total of
11,215 sources in the category. The memorandum
discusses these two categories in the context of explaining which source categories exceed a size of 100
tpy—and therefore would be subject to PSD if a 100
tpy threshold were set—by stating, “Fortunately,
most truly small boilers and typical space heating
operations would not be covered.” 122 Cong. Rec.
24549 (July 29, 1976).
The legislative history also provides a window into
the scope of the program that Congress anticipated
and related administrability concerns. According to
the Steigerwald-Strelow memorandum, the number
of new sources each year whose “BACT emissions
from typical plant” exceed 100 for the 28 listed
source categories and 250 for all other source categories is less than 100 per year. Although the Steigerwald-Strelow memorandum does not attempt to
estimate the number of modifications, it appears that
based on this information, Congress had reason to
expect the total size of the PSD program to be measured in the hundreds or perhaps thousands of permits each year. A program of this size would be
manageable by EPA and the permitting authorities.
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(3) PSD Regulatory History: Regulations Concerning
the Definition of “Major Stationary Source”
For present purposes, the regulatory history of the
PSD program is most noteworthy because it shows
that since the inception of the program following the
1977 CAA Amendments, EPA has interpreted the
statutory PSD applicability provisions to apply more
narrowly—to any air pollutant subject to regulation—than their literal meaning (“any air pollutant”). EPA’s initial rulemaking implementing the
PSD program, which was proposed and finalized in
1977–1978, made explicit that the entire PSD program applied to only pollutants regulated under the
Act. 43 FR 26380, 26403, 26406 (June 19, 1978)
(promulgating 40 CFR 51.21(b)(1)(i)). In 1979–1980,
EPA revised the PSD program to conform to Alabama Power v. Costle, 636 F.2d 323 (DC Cir. 1980).
44 FR 51924 (September 5, 1979) (proposed rule); 45
FR 52676 (August 7, 1980) (final rule). In this rulemaking, EPA did not disturb the pre-existing provisions that limited the applicability of the PSD program to regulated air pollutants. 36 In 1996 EPA pro36 As noted elsewhere in this notice, in Alabama Power, the DC
Circuit noted that the definition of “major emitting facility” under CAA section 169(1) could apply to air pollutants not regulated under other provisions of the Act, and discussed the contrast of this broad definition to the narrower application of the
BACT provisions. 636 F.2d at 352–53 & n. 60. In its rulemaking
notices responding to Alabama Power, EPA discussed at length
certain issues, such as the applicability of NSR to pollutants
emitted below the “major” thresholds, that are based on the reference in “major emitting facility” to “any air pollutant.” However, throughout its discussion, EPA interpreted that reference
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posed, and in 2002 finalized, a set of amendments to
the PSD provisions that included revisions to conform with the 1990 CAA Amendments, which, in relevant part, exempted hazardous air pollutants
(HAPs) from PSD, under CAA section 112(b)(6). See
61 FR 38250 (July 23, 1996), 67 FR 80186 (December
31, 2002). In the preamble to the final rule, EPA noted that based on a request from a commenter, EPA
was amending the regulations to “clarify which pollutants are covered under the PSD program.” EPA
accomplished this by promulgating a definition for
“regulated NSR pollutant,” which listed categories of
pollutants regulated under the Act, and by substituting that defined term for the phrase “pollutants
regulated under the Act” that was previously used in
various parts of the PSD regulations. 67 FR 80240.
The definition of “regulated NSR pollutant” includes
several categories of pollutants (including, in general, NAAQS pollutants and precursors, pollutants
regulated under CAA section 111 NSPS, Class I or II
substances regulated under CAA title VI) and a
catch-all category, “[a]ny pollutant that otherwise is
subject to regulation under the Act.” E.g., 40 CFR
52.21(b)(50). As in the previous rulemakings, EPA
did not address the difference between the definition
of “major emitting facility” and its regulatory approach or indicate that it had received comments on
as “any regulated air pollutant,” again without specifically acknowledging the difference or without acknowledging the
above-noted statements in Alabama Power. See 45 FR 52710–
52711. EPA did not indicate that it had received comments on
this issue.
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this issue. While the definition of “major modification” in the PSD regulations has changed over time
with respect to how emission increases are calculated, the regulatory history with respect to pollutant
coverage parallels that of major emitting facility.
We recount this regulatory history as background
information. We are not reconsidering or reopening
these regulations to the extent they interpret the definition of “major emitting facility” and “modification”
narrowly to be limited to pollutants subject to regulation under the Act.
b. Title V Program
Having reviewed the key statutory provisions,
their legislative history, and the relevant administrative interpretations for the PSD program, we now
do the same for the title V program.
(1) Title V Provisions
The key title V provisions for present purposes
start with the applicability provisions, which are
found in CAA sections 502(a), 501(2)(B), and 302(j).
These provisions provide that it is unlawful for any
person to operate a “major source” without a title V
permit, section 502(a), and define a “major source” to
include “any major stationary facility or source of air
pollutants which directly emits, or has the potential
to emit, one hundred tons per year or more of any air
pollutant.” CAA sections 501(2)(B) and 302(j). As
noted elsewhere, these provisions, taken together
and as interpreted by EPA, provide that stationary
sources are subject to title V if they emit at the 100-
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tpy threshold air pollutants that are subject to EPA
regulation.
In addition, although title V does not have a set of
provisions describing its purpose, it is clear from its
provisions and its legislative history, discussed later,
that its key goal is to gather into one permitting
mechanism the CAA requirements applicable to a
source and impose conditions necessary to assure
compliance with such requirements, and thereby
promote the enforceability of CAA requirements applicable to the covered sources. Section 503(b)(1) requires that the source’s permit application contain a
compliance plan describing how the source will
“comply with all applicable requirements” of the
CAA, and section 504(a) requires that “[e]ach permit
issued under [title V] shall include * * * such * * *
conditions as are necessary to assure compliance
with applicable requirements of [the Act].” See H.R.
Rep. No. 101–490, at 351 (1990) (“It should be emphasized that the operating permit to be issued under this title is intended by the Administration to be
the single document or source of all of the requirements under the Act applicable to the source.”).
Importantly, title V is replete with provisions designed to make the permitting process as efficient
and smooth-running as possible, including the expeditious processing of permit applications and the
timely issuance of permits. Section 503(c) requires
that “the permitting authority shall approve or disapprove a completed application * * * and shall issue
or deny the permit, within 18 months after the date
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of receipt thereof * * *.” Section 502(b)(6) requires
the permitting authority to develop “adequate,
streamlined, and reasonable procedures for expeditiously determining when applications are complete,
for processing such applications, for public notice * *
* and for expeditious review of permit actions, including * * * judicial review in State court of the final
permit action by [specified persons].” Section
502(b)(7) includes a “hammer” provision designed to
reinforce timely permit issuance, which is that the
permitting authority’s program must include:
To ensure against unreasonable delay by the permitting authority, adequate authority and procedures to provide that a failure of such permitting authority to act on a permit application or permit renewal application (in accordance with the time periods specified in [CAA] section 503 * * *) shall be
treated as a final permit action solely for purposes of
obtaining judicial review in State court of an action
brought by any person referred to in paragraph (6) to
require that action be taken by the permitting authority on such application without additional delay.
Section 502(b)(8) requires the permit program to include “[a]uthority and reasonable procedures consistent with the need for expeditious action by the
permitting authority on permit applications and related matters, to make available to the public [certain permit-related documents]”. Section 502(b)(9)
requires a permit revision to incorporate requirements promulgated after issuance of the permit, but
only if the permit is for a major source and has a
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term of 3 or more years remaining. In addition, the
revision must occur “as expeditiously as practicable.”
Section 502(b)(10) requires the permit program to
include operational flexibility provisions that “allow
changes within a permitted facility * * * without requiring a permit revision, if the changes are not modifications * * * and * * * do not exceed the emissions
allowable under the permit * * *.”
In addition, title V includes a comprehensive and
finely detailed implementation schedule that mandates timely issuance of permits while building in
EPA and affected state review, public participation,
and timely compliance by the source with reporting
requirements. Following the date that sources become subject to title V, they have 1 year to submit
their permit applications. CAA section 503(c). As
noted previously, the permitting authority then has
18 months to issue or deny the permit. CAA section
503(c). Permitting authorities must provide an opportunity for public comment and a hearing. CAA
section 502(b)(6). If the permitting authority proposes to issue the permit, the permitting authority must
submit the permit to EPA, and notify affected states,
for review. CAA section 505(a)(1). EPA then has 45
days to review the permit and, if EPA deems it appropriate, to object to the permit. CAA section
505(b)(1). If EPA does object, then the permitting authority must, within 90 days, revise it to meet the
objections, or else EPA becomes required to issue or
deny the permit. CAA section 505(c). If EPA does not
object, then, within 60 days of the close of the 45-day
review period, any person may petition EPA to ob-
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ject, and EPA must grant or deny the petition within
60 days. CAA section 505(b)(2). If a permit is issued,
it must include a permit compliance plan, under
which the permittee must “submit progress reports
to the permitting authority no less frequently than
every 6 months,” and must “periodically (but no less
frequently than annually) certify that the facility is
in compliance with any applicable requirements of
the permit, and [ ] promptly report any deviations
from permit requirements to the permitting authority.” CAA section 503(b).
(2) Title V Legislative History
The legislative history of title V, enacted by Congress in the 1990 CAA Amendments, indicates the
scope of the program that Congress expected: Congress expected the program to cover some tens of
thousands of sources, which would approximate the
scope of the permit program under the Clean Water
Act. The Senate Committee on Environment and
Public Works stated:
EPA estimates that the new permit requirements
will cover about 8,200 major sources that emit 100
tons per year or more of criteria pollutants (which
are regulated under SIPs). In addition, many smaller
sources are (or, as EPA promulgates additional regulations, will be) covered by new source performance
standards under section 111 of the Act, hazardous
air pollutant standards under section 112 of the Act,
and nonattainment provisions of this legislation. By
comparison, under the Clean Water Act, some 70,000
sources receive permits, including more than 16,000
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major sources. Although many air pollution sources
have more emission points than water pollution
sources, the additional workload in managing the air
pollution permit system is estimated to be roughly
comparable to the burden that States and EPA have
successfully managed under the Clean Water Act.
S. Rep. 101–228, at 353 (1990). 37 Sen. Mitchell, the
Senate Majority Leader, stated that he expected
“over 10,000 permits [to] * * * be issued under this
program.” 136 Cong. Rec. S3239–03 (March 27,
1990). Others in Congress had similar estimates.
See, e.g., 136 Cong. Rec. S3166 (“thousands and
thousands of permit applications * * * will be required to be submitted”) (statement of Sen. Nickles).
Furthermore, the legislative history indicates that
Congress did not contemplate that large numbers of
very small sources would be subject to title V’s requirements. 38 This becomes clear by reviewing the

The House Committee on Energy and Commerce acknowledged that it was “uncertain about the magnitude of permit applications likely to be submitted under the bill initially and
thereafter in each State or to EPA,” H. Rep. 101–490 p. 346.
37

Title V can apply to certain small businesses in some circumstances. Under CAA sections 502(a) and 501(2)(A), title V applies to major sources of HAPs, which includes sources that
may emit as little as 10 tpy of a single HAP, and which may
include some dry cleaners and other small businesses. In addition, under CAA section 502(a), title V applies to area sources
subject to standards under CAA sections 111 or 112 (or required
to have a PSD or nonattainment NSR permit), unless the Administrator exempts those sources from title V because compli38
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legislative history of a companion piece of legislation
to the operating permits provisions that Congress
enacted into CAA section 507, which is the “Small
business stationary source technical and environmental compliance assistance program.” CAA section
507. Under this provision, sources that, among other
things, “are not major stationary source[s]” and that
emit less than 50 tpy of any regulated pollutant, as
well as less than 75 tpy or all regulated pollutants,
are eligible for assistance under CAA section 507.
CAA section 507(c)(1). The House Committee Report
described this provision—including what types of
sources it expected this provision to benefit—as follows:
New section [507] is a small source/small business
provision added by the Committee. It seeks to help
small businesses to comply with the problems that
are likely to occur under the Act as amended by this
bill. For purposes of this section, small businesses or
small emitters are defined as sources that are emitting 100 tons or less per year and that have a number of employees that would qualify them for assistance from the Small Business Administration
(SBA). As we look to the future of environmental protection under the Act, we take special steps here to
ensure that it is possible for these small businesses
to comply with minimum hassle and in recognition of
the problems that are unique to them. Such small
businesses include printers, furniture makers, dry
ance would be impracticable, infeasible, or unnecessarily burdensome.
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cleaners, and millions of other small businesses in
this country.
House Committee Report, H.R. 101–590, at 354. In
this manner, the House Committee Report made
clear that it expected “millions of * * * small businesses”—including “printers, furniture makers, dry
cleaners” and many others—to benefit from the CAA
section 507 small source/small business program, but
Congress did not expect them to become subject to
the operating permit requirements of title V because
their emissions fell below 100 tpy, which is, in general, the threshold for title V applicability as a “major source.”
The legislative history of title V confirms that
Congress viewed a principal purpose of title V as
providing a vehicle to compile the requirements applicable to the source. As the report of the House
Committee on Energy and Commerce (“House Committee Report”) stated, “It should be emphasized that
the operating permit to be issued under this title is
intended by the Administration to be the single document or source of all of the requirements under the
Act applicable to the source.” H.R. Rep. No. 101–490,
at 351 (1990). Combined with the source’s reporting
requirements, this compilation of applicable requirements would facilitate public awareness of a
source’s obligations and compliance and would facilitate compliance and enforcement.
On the Senate side, Sen. Chafee, one of the floor
managers of the bill, made a similar point:
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The permits will serve the very useful function of
gathering and reciting in one place—the permit document itself—all of the duties imposed by the Clean
Air Act upon the source that holds the permit. This
would clearly be an improvement over the present
system, where both the source and EPA must search
through numerous provisions of state implementation plans and regulations to assemble a complete
list of requirements that apply to any particular
plant * * *.
Once these permits are in place, plant managers
will be better able to understand and to follow the
requirements of the Clean Air Act. At the same time,
EPA will be better able to monitor how well each
plant is complying with those requirements. This is a
highly sensible approach for all concerned.
136 Cong. Rec. S213 (January 24, 1990) (statement of Sen. Chafee). Sen. Lieberman made a similar statement. 136 Cong. Rec. 3172–73 (March 26,
1990) (statement of Sen. Lieberman). Thus, a central
purpose of the title V permit program is to compile
all the requirements applicable to the source into a
single place, the permit. Implicit in this purpose is
that the sources subject to title V will have applicable requirements to be compiled. As Sen. Chafee directly stated, “[T]he vast majority of these permit
applications will * * *, in all likelihood, only codify
the existing requirements of the applicable State implementation plan.” 136 Cong. Rec. S2720 (March 20,
1990) (statement of Sen. Chafee).
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More broadly, the legislative history also indicates
congressional concern about the costs of permitting
for small businesses, and a determination to minimize those costs to the extent possible. This concern
is reflected in several provisions of title V. For example, section 502(a) authorizes EPA to exempt all or
part of a source category—except for any major
source from the title V permit program if EPA “finds
that compliance with [title V] requirements is impracticable, infeasible, or unnecessarily burdensome
on such categories.” Similarly, the permit fee provisions include a presumptive minimum fee amount,
but authorize an exemption from that presumptive
amount upon a showing that a lesser amount will
meet overall fee requirements, CAA section
502(b)(3)(B)(iv). One of the drafters of this provision,
Rep. Wyden, explained that its purpose was to preserve the flexibility of states to impose lower fees of
small businesses:
I note that the provision on fees allows reductions
for small sources where appropriate. The state has
some flexibility, under the general permit fee provisions, to adjust fee levels for any source so long as
the average fee charged meets the statutory minimum.
136 Cong. Rec. H12884 (Oct. 26, 1990) (statement of
Rep. Wyden). See, e.g., 136 Cong. Rec. H2559 (May
21, 1990) (statement of Rep. Wyden) (discussing need
to “help small businesses through the air permit labyrinth”).
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The legislative history also indicates that Congress was deeply concerned both about the need not
to burden sources generally with undue costs and to
assure the administrability of the title V program,
and as a result, was determined to make the program as smooth-running as possible. These goals are
reflected in many of the title V requirements, as discussed previously. See, e.g., CAA section 502(b)(6)
(requiring “adequate, streamlined, and reasonable
procedures for expeditiously determining when applications are complete, for processing such applications, for public notice * * * and for expeditious review of permit actions); CAA section 502(b)(7) (includes a “hammer” provision designed to reinforce
timely permit issuance); CAA section 502(b)(9)–(10)
(limiting circumstances under which permit revision
is required; requiring revision to occur “as expeditiously as practicable;” including operational flexibility provisions).
The legislative history confirms that these provisions were designed to reduce costs to sources and
promote administrability. The “Chafee-Baucus
Statement of Senate Managers” for the bill explained
the purpose of the CAA section 502(b)(6) requirement
for “[a]dequate, streamlined, and reasonable procedures for expeditious[ ]” permit actions as follows:
[M]uch concern has been expressed that this new
permitting process will unduly delay the proper functioning of many sources, and we intend to mitigate
any delay by directing that the process be expeditious.
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In addition to this general directive for expeditious
processing, we mandate in new section 503 that
permitting authorities approve or reject permit applications within certain specified time periods following filing. In this fashion, we have taken explicit
steps to protect against undue delays.
136 Cong. Rec. S16941 (statement of Sen. Chafee).
The same statement explained that the permit revision procedures of CAA section 502(b)(9) reflect a—
careful effort to ensure that the permit program
works effectively and efficiently. Succinctly, this provision accommodates two competing concerns. On
the one hand, it is important to ensure that permit
requirements remain up-to-date as the provisions of
the Clean Air Act are developed and new requirements are imposed. On the other hand, it also is important to be sure that we do not reduce the permit
program to a shambles by requiring sources to engage in a continuous process of revising their permits
as these new requirements are imposed.
136 Cong. Rec. 16942 (Oct. 27, 1990) (Chafee-Baucus
statement of Senate Managers) (statement of Sen.
Chafee).
In addition, these concerns were at the bottom of
the following statement by Sen. Chafee, in which he
described how the bill’s drafters had revised it in response to a concern by industry that an earlier version of the bill would have put undue costs on industry:
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We have also heard concerns from industry that S.
1630 would burden sources unduly by requiring
them to submit—along with their permit applications—plans explaining how they intend to comply
with all requirements of the Clean Air Act that apply
to them.
But, Mr. President, we emphatically do not intend
to burden industry with preparation and submission
of unnecessary compliance plans. The substitute
clarifies that any compliance plans would address
only those matters by which the sources would comply with new requirements imposed by this act as it
is finally signed into law. These plans would not
need to address compliance with any existing Clean
Air Act requirements, unless the source is in violation of those requirements.
136 Cong. Rec. S2107 (March 5, 1990) (statement of
Sen. Chafee).
As another indication of congressional concern
over administrability, Congress recognized that at
the beginning of the program, large numbers of permit applications might overwhelm the permitting authorities. To protect against this, Congress included
in CAA section 503(c) a phase-in schedule for permitting authorities to act on the initial set of permit applications. Under 503(c), permitting authorities were
not required to act on the initial set of permit applications within 18 months after it received the application, but rather could act on one-third of them on
an annual basis over a 3-year period. Sen. Chafee, in
describing an early version of this provision—which
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would have allowed permitting authorities to phase
in the submission of permit applications—explained
that its purpose was “to avoid a logjam of permit applications[,] * * * ensure that [regulatory] gridlock
can be avoided, and [ensure] that the permitting process will work with a minimum of disruption and delay.” 136 Cong. Rec., S2106 (March 5, 1990) (statement of Sen. Chafee).
(3) Title V Regulatory History
As with PSD, for present purposes, the regulatory
history of the title V program is most noteworthy because it shows that beginning shortly after the inception of the program following the 1990 CAA Amendments, EPA has interpreted the statutory title V applicability provisions to apply more narrowly—to any
air pollutant subject to regulation—than their literal
meaning (“any air pollutant”). As discussed previously, title V applies to any “major source,” defined, as
relevant here, under CAA sections 501(2)(B) and
302(j), as “any stationary facility or source of air pollutants which directly emits, or has the potential to
emit, one hundred tons per year or more of any air
pollutant * * *.” EPA’s regulations mirror the CAA
definitional provisions. 40 CFR 70.2.
However, since 1993, EPA has interpreted the applicability provisions more narrowly. At that time,
which was shortly after title V was enacted, EPA issued a guidance document making clear that it interprets this requirement to apply to sources of pollutants “subject to regulation” under the Act. Memorandum from Lydia N. Wegman, Deputy Director,
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Office of Air Quality Planning and Standards, U.S.
EPA, “Definition of Regulated Air Pollutant for Purposes of Title V” (Apr. 26, 1993) (Wegman Memorandum). The interpretation in this memorandum was
based on: (1) EPA’s reading of the definitional chain
for “major source” under title V, including the definition of “air pollutant” under section 302(g) and the
definition of “major source” under 302(j); (2) the view
that Congress did not intend to require a variety of
sources to obtain title V permits if they are not otherwise regulated under the Act (see also CAA section
504(a), providing that title V permits are to include
and assure compliance with applicable requirements
under the Act); and (3) consistency with the approach under the PSD program.
While the specific narrow interpretation in the
Wegman Memorandum of the definition of “air pollutant” in CAA section 302(g) is in question in light of
the holding in Massachusetts v. EPA, 549 U.S. 497,
533 (2007) (finding this definition to be “capacious”),
we believe that the overall rationale for our interpretation of the applicability of title V remains sound.
EPA continues to maintain its interpretation, consistent with CAA sections 302(j), 501, 502 and
504(a), that the provisions governing title V applicability for “a major stationary source” can only be
triggered by emissions of pollutants subject to regulation. This interpretation is based primarily on the
purpose of title V to collect all regulatory requirements applicable to a source and to assure compliance with such requirements, see, e.g., CAA section

337a
504(a), and on the desire to promote consistency with
the approach under the PSD program.
In the Tailoring Rule notice of proposed rulemaking, EPA acknowledged the Wegman Memorandum
and affirmed the memorandum’s continued viability,
stating that “EPA continues to maintain this interpretation.” 74 FR 55300, col. 3, fn. 8; see also 75 FR
17022–23 (Interpretive Memo reconsideration).
As with PSD, we recount this regulatory history as
background information, and we are not reconsidering or re-opening this interpretation of the definition
of “major source” narrowly to be limited to pollutants
subject to regulation under the Act.
5. Application of the “Absurd Results” Doctrine for
the PSD Program
Having reviewed the factual background, legal
doctrines, and the key components of the PSD and
title V programs, we now turn towards interpreting
the PSD and title V requirements in accordance with
the Chevron framework, accounting for the applicable legal doctrines. We begin with the “absurd results” doctrine, and apply it first to the PSD requirements.
In this action, we finalize, with some refinements,
the “absurd results” basis we proposed. Specifically,
we are revising our regulations to limit PSD applicability to GHG emitting sources by revising the regulatory term, “regulated NSR pollutant,” and although
our revised regulations do not accord with a literal
reading of the statutory provisions for PSD applica-
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bility, which are incorporated into the definition of
“major emitting facility” and “major modification,”
we have concluded that based on the “absurd results”
doctrine, a literal adherence to the terms of these
definitions is not required. Even so, we believe Congress did intend that PSD apply to GHG sources as a
general matter. Further, we may apply PSD to GHG
sources in a phased-in manner, as we do through the
tailoring approach, because either congressional intent is clear on that issue and the tailoring approach
best reflects it, or congressional intent is unclear and
the tailoring approach is a reasonable interpretation
of the statute.
a. Congressional Purpose for the PSD Program
To reiterate, for convenience, CAA section 169(1)
defines a “major emitting facility” to include “any * *
* source[] [that] emit[s], or ha[s] the potential to
emit, [depending on the source category], one hundred [or two hundred fifty] tons per year or more or
more of any air pollutant.” CAA section 169(1); and a
“modification” as any physical or operational change
in “a stationary source which increases the amount
of any air pollutant emitted by such source,” CAA
section 169(2)(C), 111(a)(4). We also reiterate that, as
discussed above, beginning with our initial rulemaking in 1977–1978 to implement the PSD program, we
have interpreted these definitions more narrowly by
reading into them the limitation that a source is subject to PSD only if the air pollutants in question are
“subject to regulation under the Act.” 40 CFR
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51.166(b)(49)(iv). EPA is not re-opening this interpretation in this regulation in this action.
Under the current interpretation of the PSD applicability provision, EPA’s recent promulgation of
the LDVR will trigger the applicability of PSD for
GHG sources at the 100/250 tpy threshold levels as
of January 2, 2011. This is because PSD applicability
hinges on the definition of “major emitting facility,”
which, under EPA’s long-standing narrowing interpretation, but absent further tailoring, applies PSD
to sources of any air pollutant subject that is subject
to regulation under another provision of the CAA.
EPA’s promulgation of the LDVR means that GHGs
will become subject to regulation on the date that the
rule takes effect, which will be January 2, 2011.
But absent tailoring, the January 2, 2011 trigger
date for GHG PSD applicability will subject an extraordinarily large number of sources, more than
81,000, to PSD each year, an increase of almost 300fold. And the great majority of these new sources will
be small commercial or residential sources. We believe that for many reasons, this result is contrary to
congressional intent for the PSD program, and in
fact would severely undermine what Congress sought
to accomplish with the program. As a result, under
our Chevron analysis, accounting for the “absurd results” doctrine, the statutory definition for “major
emitting facility” (as interpreted narrowly to include
“subject to regulation”) should not be read to apply to
all GHG sources at or above the 100/250 tpy threshold as of the January 2, 2011 date. Rather, the defi-
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nitions of “major emitting facility” and “modification”
should be tailored so that they apply to GHG sources
on a phased-in basis, with the largest sources first,
as we describe in this rule.
As explained previously, Chevron Step 1 calls for a
determination of congressional intent, and the courts
consider the best indicator of congressional intent to
be the plain meaning of the statute. However, the
U.S. Supreme Court has held that the literal meaning of a statutory provision is not conclusive “in the
‘rare cases [in which] the literal application of a statute will produce a result demonstrably at odds with
the intentions of the drafters’ * * * [in which case]
the intention of the drafters, rather than the strict
language, controls.” United States v. Ron Pair Enterprises, 489 U.S. 235, 242 (1989). To determine
whether “the intentions of the * * * drafters” differ
from the result produced from “literal application” of
the statutory provisions in question, the courts may
examine the overall context of the statutory provisions, including whether there are related statutory
provisions that either conflict or are consistent with
that interpretation; and the legislative history to see
if it exposes what the legislature meant by the terms
in question. In addition, the courts may examine
whether a literal application of the provisions produces a result that the courts characterize variously
as absurd, futile, strange, or indeterminate, and
therefore so illogical or otherwise contrary to sensible public policy as to be beyond anything Congress
would reasonably have intended. In such cases, the
literal language cannot be said to reflect the inten-
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tion of the drafters, and therefore does not control.
See United States v. Ron Pair Enterprises, 489 U.S.
235, 242–43 (1989); Griffin v. Oceanic Contractors,
Inc., 458 U.S. 564, 571 (1982).
Here, applying the definitions of “major emitting
facility” and “modification” literally (as EPA has interpreted them more narrowly) at the present time—
in the absence of streamlining measures or additional permitting authority resources, and without tailoring—would be contrary to congressional purpose for
the PSD provisions, as found in the statutory provisions and legislative history, especially in light of the
impact from applying those definitions literally.
Congress established the PSD program in large
measure because it was concerned that around the
country, industrial development, which was confronting barriers to locating in nonattainment areas (that
is, areas that do not meet the NAAQS), would attempt to locate in clean air areas (that is, attainment
areas or unclassifiable areas), but that as a consequence, the clean air areas would see their air quality deteriorate to the point where they, too, would no
longer meet the NAAQS. The end result would be the
spread of environmental and health problems to
those formerly clean air areas, as well as more barriers to further industrial development. With these
concerns in mind, Congress designed the PSD program to require newly constructing or modifying
sources in areas with air quality that meets the
NAAQS (or that is unclassifiable) to analyze their
emissions of NAAQS pollutants and to implement
controls as needed to assure that those emissions do
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not significantly deteriorate air quality. Many of the
PSD requirements, and much of the discussion in the
legislative history, reflect these aspects of the PSD
program. E.g., CAA sections 162, 163, 164, 165(a)(3),
165(d)(2), 165(e), 166; see generally H. Rep. 95–294,
95th Cong., 1st Sess. (1977) 103–78.
Congress also designed the PSD program to impose controls on non-NAAQS pollutants, through the
requirement under CAA section 165(a)(4) that the
source be “subject to the best available control technology for each pollutant subject to regulation under
this chapter emitted from, or which results from,
such facility.” For example, when Congress enacted
the PSD provisions in 1977, sources emitting HAPs
were required to implement BACT for those pollutants, although in the 1990 CAA Amendments, Congress redesigned CAA section 112, which includes
the requirements for HAPs, and excluded HAPs from
PSD. CAA section 112(b)(6).
Congress was keenly aware that the PSD program
needed to serve two purposes: Protect the environment and promote economic growth. Congress explicitly identified these two goals in the “purposes” section of the PSD provision, CAA section 160, and various PSD requirements clearly reflect them. For example, to protect economic growth, the PSD program
expedites the permit process to include a 1-year limitation on the time that the permitting authority has
act on permit applications. To protect the environment, in addition to including many provisions that
focus on NAAQS pollutants, the PSD program re-
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quires that the preconstruction permit impose emission limits that reflect BACT for each pollutant subject to regulation under another CAA provision. CAA
section 165(a)(4). This BACT provision also makes
clear, by its terms, that although Congress designed
the PSD program largely with NAAQS pollutants in
mind, Congress also intended that sources subject to
PSD control the emissions of their other pollutants
as well. The DC Circuit has recognized the twin
goals of environmental protection and economic development that underlie PSD, and has upheld EPA
interpretations of the PSD program that reflect a
balancing of those goals. See, e.g., New York v. EPA,
413 F.3d 3, 27 (DC Cir.), rehearing en banc den. 431
F.3d 801 (2005).
Congress was also keenly aware that the PSD
analyses and controls that it was mandating had to
be implemented on a source-by-source basis, and
that this process would be expensive for sources. As a
result, Congress intended to limit the PSD program
to large industrial sources because it was those
sources that were the primary cause of the pollution
problems in question and because those sources
would have the resources to comply with the PSD requirements. Congress’s mechanism for limiting PSD
was the 100/250 tpy threshold limitations. Focused
as it was primarily on NAAQS pollutants, Congress
considered sources that emit NAAQS pollutants in
those quantities generally to be the large industrial
sources to which it intended PSD to be limited.
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That Congress paid careful attention to the types
and sizes of sources that would be subject to the PSD
program and designed the thresholds deliberately to
limit the program’s scope is evident from the legislative history. Several Senate floor statements and the
Committee Report made clear that PSD should not
apply to small sources. As discussed later, Congress
scrutinized information that EPA provided as to
types and sizes of sources, found largely in the Steigerwald-Strelow memorandum. Sen. Muskie stated
that the Senate bill excluded “houses, dairies, farms,
highways, hospitals, schools, grocery stores, and other such sources.” 123 Cong. Rec. 18021 (June 8, 1977)
(statement of Sen. Muskie). Sen. McClure stated that
PSD should be limited to “industrial plants of significant impact,” and should exclude “[a] small gasoline
jobber, or a heating plant at a community college,
[which] could have the potential to emit 100 tons of
pollution annually.” 122 Cong. Rec. 24548–49 (July
29, 1976) (statement of Sen. McClure). The Senate
Committee Report mirrored Sen. McClure’s statement, and concisely articulated the cost-related basis
for the line-drawing: “[The PSD] procedure * * *
must include an effective review-and-permit process.
Such a process is reasonable and necessary for very
large sources, such as new electrical generating
plants or new steel mills. But the procedure would
prove costly and potentially unreasonable if imposed
on construction of storage facilities for a small gasoline jobber or on the construction of a new heating
plant at a junior college, each of which may have the
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potential to emit 100 tons of pollution annually.” S.
Rpt. 95–127 at 96–97.
The DC Circuit had occasion, in Alabama Power,
to acknowledge this legislative history. “Congress’s
intention was to identify facilities which, due to their
size, are financially able to bear the substantial regulatory costs imposed by the PSD provisions and
which, as a group, are primarily responsible for
emissions of the deleterious pollutants that befoul
our nation’s air.” Alabama Power, 636 F.2d at 353.
The Court added, “Though the costs of compliance
with [the PSD] requirements are substantial, they
can reasonably be borne by facilities that actually
emit, or would actually emit when operating at full
capacity, the large tonnage thresholds specified in
section 169(1).”. Id. at 354.
It is not too much to say that applying PSD requirements literally to GHG sources at the present
time—in the absence of streamlining or increasing
permitting authority resources and without tailoring
the definition of “major emitting facility” or “modification”—would result in a program that would have
been unrecognizable to the Congress that designed
PSD. Congress intended that PSD be limited to a
relatively small number of large industrial sources.
Without phasing in PSD and title V applicability to
GHG sources so as to allow the development of
streamlining methods and increases in permitting
authority resources, the PSD program would expand
by January 2, 2011, from the current 280 sources per
year to almost 82,000 sources, virtually all of which
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would be smaller than the sources currently in the
PSD program and most of which would be small
commercial and residential sources. Until EPA could
develop streamlining methods, all of the sources that
would become newly subject to PSD—whether they
be larger or smaller sources, whether industrial or
commercial/ residential sources—would have to undergo source-specific BACT determinations for their
GHG emissions, as well as their emissions of conventional pollutants in amounts in excess of the significance levels. We estimate that the commercial and
residential sources—the great majority of which are
small business—would each incur, on average, almost $60,000 in PSD permitting expenses. This result would be contrary to Congress’s careful efforts to
confine PSD to large industrial sources that could
afford these costs.
A closer look at the legislative history confirms the
view that Congress did not expect PSD to apply to
large numbers of small sources, including commercial and residential sources, and instead expected the
100/250 tpy thresholds to limit PSD’s applicability to
larger sources. As noted previously, Congress relied
on an EPA memorandum—the Steigerwald-Strelow
memorandum—that identified the range of industrial categories that EPA regulated under its program
that constituted the precursor to the statutory PSD
program, and listed both the estimated number of
new sources constructing each year and the amount
of pollution emitted by the “typical plant” in the category. The Steigerwald-Strelow memorandum makes
clear that the 100 tpy cut-off for the 28 listed sources
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categories, and the 250 tpy cut-off for all other
sources, would exclude from PSD a large number of
sources. 122 Cong. Rec. 24548–50 (July 29, 1976).
However, virtually all, if not all, of the sources in
half the 28 source categories emit CO2 in quantities
that equal or exceed the 100 tpy threshold, and almost all of the sources in the remaining categories
emit CO2 in quantities that equal or exceed the 100
tpy threshold. Therefore, applying the “major emitting facility” definition to GHG sources, in the absence of streamlining methods and without tailoring,
would, as a practical matter, vitiate much of the purpose of the 100 tpy cut-off for industrial sources. 39

Specifically, of the 28 source categories under CAA section
169(1), information available to EPA indicates that all of the
sources in the following categories emit at least 100 tpy of CO2
annually: fossil-fuel fired steam electric plants of more than 250
million Btu per hour heat input, Portland Cement plants, primary zinc smelters, iron and steel mill plants, primary aluminum ore reduction plants, municipal incinerators capable of
charging more than 50 tons of refuse per day, nitric acid plants,
petroleum refineries, lime plants, primary lead smelters, fossilfuel boilers of more than 250 Btus per hour heat input. In addition, all but a few kraft pulp mills and glass fiber processing
plants emit at least 100 tpy CO2 annually. Our information is
incomplete with respect to the remaining source categories, but
with the possible exception of petroleum storage and transfer
facilities with a capacity exceeding three hundred thousand
barrels, we suspect that virtually all sources emit at least 100
tpy CO2 annually. See “Technical Support Document for
Greenhouse Gas Emissions Thresholds Evaluation”; Office of
Air Quality Planning and Standards; March 29, 2010.
39
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Most telling, in this regard, is the small-sized boilers, which the Steigerwald-Strelow memorandum
describes, in terms of size, pollutants emitted, and
numbers of sources, as follows: The memorandum
identified two categories of these boilers, differentiated by size. The first ranges in size from 10 to 250 x
106 Btu/hr, and has a “typical plant” size of 107
Btu/hr, with “BACT emissions from typical plant” of
53 tpy, and a total of 1,446 sources in that category.
The second category ranges in size from 0.3 to 10 x
106 Btu/hr, and has a “typical plant” size of 1.3 x 106
Btu/hr, with “BACT emissions from typical plant” of
2 tpy, and a total of 11,215 sources in the category.
That memorandum makes clear that EPA did not believe that sources in these two categories—and especially the smallest one—would be subject to PSD under a 100 tpy threshold, by stating, “Fortunately,
most truly small boilers and typical space heating
operations would not be covered.” 122 Cong. Rec.
24549 (July 29, 1976). However, these data and conclusions were all based on emissions of NAAQS pollutants, the amounts of which placed these boilers
well below the PSD threshold limitations. In general,
most boilers of these small sizes are fired with natural gas, and a natural gas boiler greater than 0.5 x
106 Btu/hr emits at least 250 tpy CO2. Therefore, if
the CO2 emissions of these small boilers are considered—as would occur by applying the definition of
“major emitting facility” to GHG sources without tailoring—then most of them would in fact be subject to
PSD. Again, this result would directly contravene
Congress’s intention to limit PSD to “industrial
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plants of significant impact.” 122 Cong. Rec. 24548–
49 (statement of Sen. McClure).
Perhaps the most compelling reason why applying
the PSD program to GHG sources without tailoring,
and before the development of streamlining methods,
would be inconsistent with congressional intent, is
that the resulting program would prove unadministrable. Although the legislative history of the PSD
program does not reveal much explicit congressional
focus on administrability issues, the SteigerwaldStrelow Memorandum, which identifies the source
categories and numbers of sources that were before
Congress as it considered PSD, suggests that the
program that Congress fashioned could be expected
to cover at most a few thousand sources each year.
This appears to be approximately the size of the program that EPA administered before the 1977 CAA
Amendments, so that it seems reasonable to assume
that Congress expected the PSD program it enacted
to be within EPA’s and the states’ administrative capacities.
Moreover, the Alabama Power court stressed the
importance of administrability concerns: Most importantly, the Court held that EPA, in interpreting
the “modification” provisions that apply PSD to physical or operational changes by major emitting facilities that “increase the amount of any air pollutant
emitted,” CAA section 111(a)(4), may “exempt from
PSD review some emission increases on grounds of
de minimis or administrative necessity,” and went on
to state that in establishing the exemption thresh-
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olds, “[t]he Agency should look at the degree of administrative burden posed by enforcement at various
de minimis threshold levels.” 636 F.2d at 400,405. In
addition, the Court based its holding that potentialto-emit for purposes of the applicability thresholds
should be defined as emissions at full capacity with
implementation of control equipment, in part on its
view that with this definition, the number of sources
subject to PSD would be manageable:
Though the costs of compliance with section 165
requirements are substantial, they can reasonably be
borne by facilities that actually emit, or would actually emit when operating at full capacity, the large
tonnage thresholds specified in section 169(1). The
numbers of sources that meet these criteria, as we
delineate them, are reasonably in line with EPA’s
administrative capability.
Alabama Power, 636 F.2d at 354. However, applying
PSD to GHG sources before streamlining and without tailoring would increase the size of the PSD program at least an order of magnitude beyond what
Congress seems to have expected, which would have
been far beyond the “administrative capability” that
Alabama Power described EPA as having.
Beyond this disconnect with congressional expectations, what is most important is that the extraordinarily large number of permit applications would
overwhelm permitting authorities and slow their
ability to process permit applications to a crawl. Our
best estimate at present is that permitting authorities would need to process almost 82,000 permit ap-
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plications per year, compared to, at most, 800 in the
current PSD program. The total additional workload,
in work hours, for PSD permits would be more than
19.5 million more work hours, compared to 150,795
work hours for the current PSD program, and the total additional costs would be over $1.5 billion, compared with $12 million for the current PSD program.
At proposal, we noted that the states had estimated that the influx of permit applications that would
result from applying the 250 tpy threshold at actual
emissions would, without additional resources, result
in permitting delays of 3 years. In fact, as we noted
at proposal, a literal reading of the PSD requirements would require their application at the 250 tpy
PTE level, which would result in ten times more
permit applications than were assumed when the
states made the 3-year estimate. Further, our current estimates of the numbers of sources that would
be subject to PSD requirements are about twice what
we estimated at proposal, as described elsewhere.
Moreover, our estimate of the number of hours that
permitting authorities would need to process a permit application from a source in the commercial or
residential sector—which is, by far, the largest single
sector—is three and one-half times as long as we estimated at proposal. And under a literal reading of
the PSD applicability provisions as applied to GHG
sources, the permitting authorities would be required
to implement a program of this size beginning on
January 2, 2011, less than 9 months from now. We
received many comments from states and industry
raising concerns about the cost to sources and ad-
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ministrative burdens of PSD permitting if the statutory threshold were to apply for GHG emissions. One
commenter estimated a cost of over $5 billion and the
dedication of over 17,000 FTEs to this effort.
We consider it difficult to overstate the impact
that applying PSD requirements literally to GHG
sources as of January 2, 2011—before streamlining
or increasing permitting resources and without tailoring—would have on permitting authorities and on
the PSD program, and we are concerned that this
impact could adversely affect national economic development. The number of PSD permits that would
be required from such an approach is far beyond
what the PSD program has seen to date. It is clear
throughout the country, PSD permit issuance would
be unable to keep up with the flood of incoming applications, resulting in delays, at the outset, that
would be at least a decade or longer, and that would
only grow worse over time as each year, the number
of new permit applications would exceed permitting
authority resources for that year. Because PSD is a
preconstruction program, during this time, tens of
thousands of sources each year would be prevented
from constructing or modifying. In fact, it is reasonable to assume that many of those sources will be
forced to abandon altogether plans to construct or
modify. As a result, a literal application of the PSD
applicability provisions to GHG sources would slow
construction nationwide for years, with all of the adverse effects that this would have on economic development.
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The remedies for this scenario would be for permitting authorities to increase their PSD funding by
over 100-fold, from $12 million to over $1.5 billion, or
the development by EPA and the permitting authorities of streamlining techniques. But it is not possible
for permitting authorities to increase their funding
to those levels in the foreseeable future, partly because of the sheer magnitude of those levels and
partly because of the financial challenges that states
currently face. And, for the reasons discussed later,
although streamlining offers genuine promise to improve the manageability of the PSD workload,
streamlining cannot do so in the very near term and,
in any event, the extent to which it can do so has not
yet come into focus.
So clear are at least the broad outlines of this picture that EPA did not receive any substantive comments arguing that permitting authorities could in
fact administer the PSD program with the applicability requirements applied literally to GHG sources
beginning in the very near future. 40 Every permitting authority that addressed this issue in their
comments on the proposed Tailoring Rule stated unequivocally that it could not administer the PSD program at the statutory levels. To cite a few examples
(each of which considered both the PSD and title V
programs together): NACAA, which represents air
pollution control agencies in 53 states and territoEPA did receive a smaller number of comments that asserted
in conclusory fashion that permitting authorities could administer the 100/250 tpy levels.
40
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ries, stated it “* * * agrees with the EPA that immediately attempting to implement the PSD and title V
programs using the statutory thresholds meets the
test for invoking the administrative necessity and
absurd results doctrines.” Similarly, the California
Air Resources Board stated that it “* * * concurs
with the United States, EPA that if more appropriate
applicability thresholds [as opposed to the statutory
thresholds] are not set for GHG it will not be administratively possible to implement these [the PSD and
tile V] permitting programs.” All other state and local permitting agencies that commented on the proposed tailoring provided similar comments that they
would not have the adequate staff capacity or resources to be able to successfully administer their
permitting programs with the addition of GHG emission sources at the statutory thresholds for PSD and
title V.
It is the many-year delays in permit issuance and
the consequent chilling of economic development that
provide perhaps the clearest indication that applying
the PSD applicability provisions to GHG sources
without tailoring produces absurd results. These effects would undermine one of Congress’s central
purposes in establishing the PSD program, which
was to promote development in clean air areas by
large industrial sources (as long as they included environmental safeguards). As discussed previously,
this goal is manifest in the structure of the PSD provisions, and Congress even went so far as to make
this goal explicit in the purposes section of the PSD
provisions.
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Moreover, at the present time, there is relatively
little environmental benefit in subjecting large numbers of small GHG sources to the expensive, sourceby-source PSD permitting requirements. They represent a relatively small share of the GHG inventory
and the control options available to them, at present,
are limited. As a result, approaches other than
source-by-source permitting presently offer more
promise for generating emissions reductions in an
efficient manner. These approaches, which may be
developed through both federal and state efforts, include requirements, incentives, and educational outreach to promote efficiency improvements to boilers
and furnaces and energy efficient operations, including, for example, weatherization programs.
For all these reasons, interpreting the definition of
“major emitting facility” and “modification” literally—that is, as EPA has interpreted them more narrowly, but without tailoring and before the program
requirements can be streamlined or permitting authority resources can be increased—would produce
results that are not consonant with, and, in fact,
would severely undermine, Congress’s purpose for
the PSD program. These results may fairly be characterized as the type of absurd results that support
our view that the literal terms of the PSD applicability provisions do not indicate congressional intent for
how those provisions should applied to GHG sources.
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b. Congressional Intent for the Applicability Provisions
(1) Congressional Intent for Whether and How PSD
Applies to GHG Sources
Several of the PSD provisions and statements in
the legislative history are particularly important in
determining whether and how the PSD program
should apply to GHG sources, as discussed elsewhere:
(1) The applicability provisions, under CAA section
165(a) and 169(1). These provisions are written
broadly, and although, as we explain above, they
cannot be read literally to apply to GHG sources at
or above the 100/250 tpy, they nevertheless can be
read to indicate that directionally, Congress intended
that PSD be applied inclusively.
(2) The various PSD provisions that identify the
pollutants subject to PSD. Compare, e.g., CAA sections 162, 163, 164, 165(a)(3), 165(d)(2), 165(e), and
166 (NAAQS pollutants) with CAA sections
165(a)(3)(C), 165(a)(4) (other pollutants). These provisions indicate that a major purpose of the PSD
program is to control NAAQS pollutants, but that the
program also covers non-NAAQS pollutants.
(3) The requirement that permitting authorities
act on PSD applications within 1 year. CAA section
165(c). This provision indicates that Congress anticipated the PSD program would be of a size that would
allow permitting authorities to meet this deadline.
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(4) The purpose provision. CAA section 160. This
provision makes clear that PSD is designed both to
protect public health and welfare and to promote
economic growth.
(5) In addition, we consider important the legislative history indicating the Congress intended PSD to
apply to large industrial sources because they were
the primary source of the air pollution problems and
they have the resources to manage the demands of
the PSD permitting process; and that, by the same
token, Congress expected that small sources would
not be subject to PSD. The legislative history does
not specifically mention GHG sources. Looking at
these provisions and the legislative history together,
we think Congress can be said to have intended that
the PSD program apply to GHG sources as a general
matter. The most important indication of congressional intent in this regard is the applicability provisions, which provide, in part, that PSD applies to (i)
“any * * * source[ that] emit[s], or ha[s] the potential
to emit [the specified quantity] of any air pollutant,”
CAA section 169(1); and (ii) to any such source that
undertakes a physical or operational change that
“increases the amount of any air pollutant emitted.”
CAA section 169(2)(C), 111(a)(4). These terms are
quite broad, and should be read to include GHG
sources and GHGs. See Massachusetts v. EPA, 549
U.S. 497, 533 (2007) (“Because greenhouse gases fit
well within the Clean Air Act’s capacious definition
of ‘air pollutant,’ we hold that EPA has the statutory
authority to regulate the emission of such gases from
new motor vehicles.”). Moreover, including GHG
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sources—under certain circumstances—is consistent
with the PSD provisions that refer to other pollutants, establish the time-frame for acting on PSD
applications, and establish the overall purpose of the
program. In addition, including GHG sources—
again, under certain circumstances—is consistent
with the legislative history that PSD be limited to
sources that cause a meaningful part of the air pollution problem and have the resources to manage the
PSD requirements. No PSD provision explicitly imposes any limitation of PSD to large industrial
sources, and Congress’s reasoning for focusing on
large industrial sources—which was that these
sources are best suited to handle the resourceintensive analyses required by the PSD program—
could extend to GHG sources under certain circumstances (that is, large sources first, and smaller
sources after streamlining methods are developed).
Similarly, as discussed previously, it is reasonable to
read into Congress’s intent that the PSD program be
limited to a size that permitting authorities would be
able to administer, but it is consistent with that
reading to recognize that the permitting authorities
could take certain steps—including adoption of
streamlining measures and ramping up resources—
that would allow them to handle a higher volume of
permitting. Finally, we find nothing in the PSD provisions or legislative history that would indicate congressional intent to exclude GHG sources. Accordingly, we believe that Congress must be said to have intended an affirmative response for whether PSD applies to sources of GHGs as a general matter. Our
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previous regulatory action defining the PSD applicability provisions made this clear, and we do not reopen this issue in this rulemaking. Moreover, even if
this long-established regulatory position were not
justifiable based on Chevron Step 1—on the grounds
that in fact, congressional intent on this point is not
clear—then we believe that this position, that the
statutory provisions to apply PSD to GHG sources in
general, was justified under Chevron Step 2.
As to how PSD applies to GHG sources, although,
for reasons discussed previously, the 100/250 tpy
threshold provision, which establishes the scope of
PSD applicability, should not be read as applying literally to GHG sources—and as a result, the applicability provision as a whole cannot be said to have a
plain meaning as to the scope of coverage of GHG
sources—we believe that the applicability provisions
and legislative history nevertheless indicate a congressional intent for how PSD should apply to GHG
sources. That is to apply PSD to as many sources as
possible as quickly as possible, at least to a certain
point. We believe that this intent can be inferred
from the inclusiveness of the applicability provision,
combined with the legislative history that focuses on
Congress’s desire to include in the PSD program
sources that have the resources to comply with the
requirements and, as the Court in Alabama Power
recognized, Congress’s concern about administrability. That is, at first, PSD may apply to the largest
GHG sources because they may be expected to have
the resources to comply with PSD’s requirements
and permitting authorities may be expected to ac-
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commodate those sources; and over time, with
streamlining and increases in permitting authority
resources, PSD may apply to more GHG sources. As
discussed later, the tailoring approach is consistent
with congressional intent in this regard.
We recognize the tension between the applicability
provisions, which are inclusive, and the statements
in the legislative history that express Congress’s expectation that PSD be limited to large industrial
sources. At least to a point, the applicability provisions and these statements can be reconciled by recognizing that the reason why Congress expected that
PSD would be limited to large industrial sources was
that Congress recognized that PSD applied on a
source-by-source basis, that this would be costly to
sources, and that only the large industrial sources
could afford those costs. Taking certain actions—
including streamlining PSD requirements—can render PSD more affordable and thereby allow its application to smaller sources in a more cost-effective
manner. In this way, PSD’s inclusive applicability
provisions can be reconciled with the narrower scope
Congress expected, and this is part of the reason why
we characterize congressional intent as being consistent with phasing in the applicability of PSD to
GHG sources through the tailoring approach. 41
Reconciling the applicability provisions with the statements
in the legislative history in this manner is also consistent with
the U.S. Supreme Court’s view that the Clean Air Act has inherent flexibility, as it stated in Massachusetts v. EPA, 549 U.S.
497, 532 (2007):
41
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On the other hand, if Congress cannot be said to
have expressed an intent as to the manner and scope
of PSD applicability to GHG sources, then, under
Chevron Step 2, EPA may apply a reasonable interpretation of the applicability provisions to determine
the scope of coverage of GHG sources that is consistent with the statutory requirements. The Tailoring Rule is a reasonable interpretation under Chevron Step 2. It is consistent with (1) The applicability
provisions, recognizing that as we have seen, those
provisions cannot be applied literally under these
circumstances, 42 (2) the provisions described above
concerning which pollutants the PSD provisions cover and the timetable for permitting authority action
While the Congresses that drafted § 202(a)(1) might not have
appreciated the possibility that burning fossil fuels could lead
to global warming, they did understand that without regulatory
flexibility, changing circumstances and scientific developments
would soon render the Clean Air Act obsolete. The broad language of § 202(a)(1) reflects an intentional effort to confer the
flexibility necessary to forestall such obsolescence. See Pennsylvania Dept. of Corrections v. Yeskey, 524 U. S. 206, 212 (1998)
(“[T]he fact that a statute can be applied in situations not expressly anticipated by Congress does not demonstrate ambiguity. It demonstrates breadth” (internal quotation marks omitted)).
For the reasons discussed above, we believe that Step 2 of the
Chevron framework, which authorizes the exercise of agency
discretion as long as the agency remains consistent with a reasonable construction of the statute, does not require a literal
construction of the statute in a case such as this one, in which
the “absurd results” doctrine applies so that the statutory requirements cannot be read literally.
42
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on PSD applications; (3) the purpose provisions of
PSD, and the accompanying legislative history, because it protects public health and welfare without
inhibiting economic development; and (4) the legislative history indicating Congress intended that PSD
be limited to sources that cause a meaningful part of
the problem and can manage its requirements, because it will expand PSD’s applicability only after
streamlining methods and greater permitting authority resources will allow for such an expansion in
an orderly manner.
(2) Criteria for Establishing Phase-in Schedule
The specific phase-in schedule under the tailoring
approach will depend on several things. The first is
our progress in developing streamlining methods
that will render the permitting authority workload
more manageable by taking some sources off the table (through regulations or guidance interpreting
PTE), and by allowing for more efficient permit processing (through general permits and presumptive
BACT). At the same time, streamlining techniques
will lower permitting costs to sources or even eliminate some sources’ obligations to obtain permits altogether. The second is the time that permitting authorities need to ramp up their resources in an orderly and efficient manner to manage the additional
workload. The third is information we have as to the
sources’ abilities to meet the requirements of the
PSD program and the permitting authorities’ ability
to process permits in a timely fashion. That information will be based on the real-world experience the
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permitting authorities will accumulate as they proceed to process permit application for the larger
GHG sources.
Thus, under our present approach, we will develop
streamlining techniques, we expect the permitting
authorities to ramp up resources in response to the
additional demands placed upon them in the first
two steps, and we will gather real-world information
about the GHG permitting process; and based on all
that, we will address expanding the PSD program in
a step-by-step fashion to include more sources over
time. We intend to follow this process to establish
both the PSD applicability thresholds and, as we describe next, the significance levels.
(3) Criteria for Establishing Significance Levels

43

The criteria for establishing the significance levels
are the same as for establishing the “major emitting
facility” thresholds. As noted previously, under the
applicable CAA sections, any physical or operational
change at a stationary source that “increases the
amount of any air pollutant emitted by such source”
or that results in the emission of a new pollutant is
It should be noted that strictly speaking, we do not, in our
drafting of the regulatory revisions that are part of this rulemaking, establish a significance level for GHG emissions based
on CO2e. Rather, we establish an applicability criteria for determining whether GHGs are subject to regulation with respect
to the particular source. We explain our approach in more detail in the Response to Comments document. Throughout this
preamble, we refer to this action, for convenience, as a significance level.
43
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treated as a “modification” that is subject to PSD requirements. Although the CAA, by its terms, treats
as an “increase” any amount of emissions that is
greater than zero, the DC Circuit held in Alabama
Power v. Costle that EPA may establish a threshold—called the significance level—on de minimis
grounds for the amount of any particular pollutant
that may be increased. 636 F.2d at 400.
Of particular importance, the Court in Alabama
Power indicated that EPA may rely on administrative considerations to establish significance levels.
Id. To reiterate, the Court held that “EPA does have
discretion, in administering the statute’s ‘modification’ provision, to exempt from PSD review some
emission increases on grounds of de minimis or administrative necessity.” 636 F.2d at 400. The Court
added a more detailed exposition of its views in a
subsequent part of its opinion, where it discussed the
BACT provision, under CAA section 165(a)(4), and
the Court made clear that those views applied as
well to the “modification” provision. There, the Court
invalidated an EPA regulation that established a
100-and 250-tpy exemption from the BACT requirement. Both the BACT provision and the modification
provision apply by their terms to all emissions from a
source, but the Court stated that each provision
must be read to incorporate an exemption based on
de minimis or administrative considerations, and explained:
We understand that the application of BACT requirements to the emission of all pollutants from a
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new facility, no matter how miniscule some may be,
could impose severe administrative burdens on EPA,
as well as severe economic burdens on the construction of new facilities. But the proper way to resolve
this difficulty is to define a de minimis standard rationally designed to alleviate severe administrative
burdens, not to extend the statutory 100 or 250-ton
threshold to a context where Congress clearly did not
apply it. Just as for the applicability of PSD to modifications, the de minimis exemption must be designed with the specific administrative burdens and
specific regulatory context in mind. This the Agency
has failed to do. We do not hold that 100 tons per
year necessarily exceeds a permissible de minimis
level; only that the Agency must follow a rational
approach to determine what level of emission is a de
minimis amount.
A rational approach would consider the administrative burden with respect to each statutory context:
what level of emission is de minimis for modification,
what level de minimis for application of BACT. Concerning the application of BACT, a rational approach
would consider whether the de minimis threshold
should vary depending on the specific pollutant and
the danger posed by increases in its emission. The
Agency should look at the degree of administrative
burden posed by enforcement at various de minimis
threshold levels. It is relevant that our decision requires the Agency, in its evaluation of emissions of
facilities, to take into account the facility’s air pollution controls. It may also be relevant, though it is
certainly not controlling, that Congress made a
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judgment in the Act that new facilities emitting less
than 100 or 250 tons per year are not sizeable
enough to warrant PSD review.
Id. at 405. As just quoted, the Court acknowledged
the 100 and 250 tpy thresholds for a major emitting
facility, and did not indicate whether the modification exemption level could exceed those statutory
levels, but nevertheless, the Court made clear that
EPA may “consider the administrative burden” associated with modifications to establish an exemption
level for modifications.
EPA has established significance levels for various
pollutants, generally relying on a de minimis basis.
See, e.g., 45 FR 52676, 52705–52710 (August 7,
1980). In these actions, EPA generally established
the level based on the triviality of the amount of
emissions excluded. To this point, we have not attempted to determine de minimis—that is, trivial—
levels for GHGs. Instead, in this rulemaking, EPA is
establishing a phase-in schedule for significance levels based on the Chevron framework, accounting for
the “absurd results,” “administrative necessity,” and
“one-step-at-a-time” doctrines. It is not necessary to
establish a permanent de minimis level in this rulemaking. For one thing, the Court in Alabama Power
explicitly authorized an administrative basis for significance levels. Moreover, were EPA to establish a
de minimis level, that amount could be below—
perhaps even well below—the “major emitting facility” thresholds established in this rulemaking on
grounds of “administrative necessity” and the other
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doctrines. Accordingly, at present, if we were to establish a permanent significance level on a de minimis basis, that level could result in too many small
sources being required to submit permit applications
while the phase-in is occurring. This would give rise
to the same problems concerning undue costs to the
sources and administrative burdens for the permitting authorities for which we are fashioning a remedy. Accordingly, the significance levels we establish
with this action are the lowest levels that sources
and permitting authorities can reasonably be expected to implement at the present time in light of
the costs to the sources and the administrative burdens to the permitting authorities.
c. Other Possible Approaches to Reconciling a Literal
Reading of PSD Applicability Provisions and Congressional Intent
Commenters have suggested another approach to
reconciling the inconsistency between the definition
of “major emitting facility” and congressional intent.
They urge that the “major emitting facility” definition should be applied so that only sources that emit
NAAQS pollutants, for which the area is designated
attainment or unclassifiable, in the requisite quantities would be subject to PSD, and sources would not
be subject to PSD based solely on their emissions of
non-NAAQS pollutants or a NAAQS pollutant for
which an area has been designated nonattainment.
Some commenters argue that this approach is mandated by several of the PSD provisions, read together
or at least that the relevant statutory provisions are
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ambiguous and that this approach is a reasonable
reading of them. Under this approach, we would not
need to phase in the application of PSD by lowering
the applicability threshold for GHG emitters.
Specifically, many commenters have questioned
whether EPA has the authority to regulate GHGs
under the PSD provisions. Although the specific lines
of reasoning vary somewhat from one commenter to
another, in general, they based their arguments
largely on CAA sections 161 and 165(a). Under CAA
section 161:
In accordance with the policy of section 101(b)(1),
each applicable implementation plan shall contain
emission limitations and such other measures as
may be necessary, as determined under regulations
promulgated under this part, to prevent significant
deterioration of air quality in each region (or portion
thereof) designated pursuant to section 107 as attainment or unclassifiable.
Commenters point out that section 107 applies only
to NAAQS pollutants and directs that areas be designated as attainment, nonattainment, or unclassifiable on a pollutant-by-pollutant basis. Under CAA
section 165(a), a “major emitting facility” cannot be
constructed “in any area to which this part applies”
unless it meets certain requirements. According to
some commenters, these provisions, read together,
limit PSD’s applications to only NAAQS pollutants
that are emitted from sources in areas that are designated attainment or unclassifiable for those pollutants. Other comments make a similar point, except
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to state that PSD applies more broadly to pollutants
with a local, ambient impact.
Some commenters go on to take the position that
NAAQS pollutants for which the area is designated
attainment or unclassifiable are the only pollutants
that can be regulated under any provision of the PSD
requirements; while others take the position that
once PSD is triggered for a source on the basis of its
NAAQS pollutants, then other, non-NAAQS, pollutants may be regulated under certain PSD provisions, in particular, the BACT provision under CAA
section 165(a)(4). These commenters agree, however,
that emissions of GHGs, by themselves, cannot trigger PSD applicability. Finally, some commenters
state that even if the PSD provisions cannot be read
by their terms to preclude GHGs from triggering
PSD, then they can be read to authorize EPA to determine that GHG emissions do not trigger PSD.
We recognize, as we have said elsewhere, that a
major purpose of the PSD provisions is to regulate
emissions of NAAQS pollutants in an area that is
designated attainment or unclassifiable for those pollutants. However, we do not read CAA sections 161
and the “in any area to which this part applies”
clause in 165(a), in the context of the PSD applicability provisions, as limiting PSD applicability to those
pollutants. The key PSD applicability provisions are
found in sections 165(a) and 169(1). Section 165(a)
states, “No major emitting facility on which construction is commenced after August 7, 1977, may be constructed in any area to which this part applies unless
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[certain requirements are met].” A “major emitting
facility” is defined, under CAA section 169(1), as “any
* * * stationary source[s] which emit[s], or ha[s] the
potential to emit, one hundred [or, depending on the
source category, two hundred fifty] tons per year or
more of any air pollutant.” As discussed elsewhere,
EPA has long interpreted the term “any air pollutant” to refer to “any air pollutant subject to regulation under the CAA,” and for present purposes, will
continue to read the “subject to regulation” phrase
into that term.
Although section 165(a) makes clear that the PSD
requirements apply only to sources located in areas
designated attainment or unclassifiable, it does not,
by its terms, state that the PSD requirements apply
only to pollutants for which the area is designated
attainment or unclassifiable. Rather, section 165(a)
explicitly states that the PSD requirements apply
more broadly to any pollutant that is subject to regulation. Moreover, another requirement in CAA section 165(a) also applies to air pollutants broadly.
Under CAA section 165(a)(3), one of the requirements for securing a preconstruction permit is to
demonstrate that the source’s emissions “will not
cause, or contribute to, air pollution in excess of any
(A) maximum allowable increase or maximum allowable concentration for any pollutant in any area [to
which the PSD requirements apply], (B) [NAAQS] in
any air quality control region, or (C) any other applicable emission standard or standard of performance
under this chapter.” As just quoted, subparagraph
(C), by its terms clearly applies to non-NAAQS pollu-
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tants. This is because it refers to (1) “any other applicable emission standard,” which distinguishes it
from subparagraph (B) and therefore from NAAQS
pollutants; and (2) “any * * * standard of performance under this chapter,” which refers to standards
of performance under section 111, several of which
are for non-NAAQS pollutants. See, e.g., 40 CFR
60.33c(a) “municipal solid waste landfill emissions.”
By the same token, CAA section 110(j) specifically
contemplates that a source required to hold a permit
under title I of the Act, which includes a PSD permit,
demonstrate that the source complies with “standards of performance,” which may include requirements for pollutants other than NAAQS.
In addition, CAA section 163(a)(4) includes as a
PSD requirement that “the proposed facility is subject to the best available control technology for each
pollutant subject to regulation under this chapter
emitted from, or which results from, such facility.”
Section 163(a)(4)’s broad reference to “each pollutant
subject to regulation under this chapter” clearly indicates that it applies to non-NAAQS pollutants, as
long as they are regulated under other provisions of
the Act. 44 The DC Circuit, in Alabama Power v.
We find no support for the proposition raised by some commenters that this provision is limited to “NAAQS” pollutants.
To the contrary, “under this chapter” unambiguously signals an
intent to cover any pollutant regulated under the Act. Had
Congress intended a narrower focus, they would have specified
“any NAAQS pollutant” or any pollutant subject to regulation
under this Part (PSD).
44
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Costle, 636 F.2d 323, 361 n.90 (DC Cir. 1980) indicated that, under the law applicable at the time the
Court handed down the decision in 1980, PSD applies to HAPs. 45
In addition, PSD requirements are part of SIPs,
and although SIPs generally are limited to provisions
that implement the NAAQS, and therefore generally
are limited to controlling NAAQS pollutants (or nonNAAQS pollutants that affect ambient air quality),
see generally CAA section 110, Congress explicitly
required SIPs to include requirements to protect visibility, under CAA section 169A–B. See CAA sections
110(a)(2)(D)(i)(II), 169A(b)(2)(A). Congress took much
the same approach with the PSD program, which
was to require that PSD requirements be included in
the SIPs, but to explicitly require that PSD apply to
non-NAAQS pollutants.
These provisions—sections 165(a)(3), 165(a)(4),
and 110(j)—all indicate by their terms that PSD requirements apply to non-NAAQS pollutants. As such,
they lend credence to our view that Congress intended the PSD applicability provisions to include GHG
sources. At the very least, they demonstrate that
Congress certainly knew how to specifically describe
certain air pollutants—e.g., “air pollution in excess of
* * * any other applicable emission standard or
standard of performance under this chapter,” CAA
In the 1990 CAA Amendments, Congress added section
112(b)(6), which provides that PSD “shall not apply to pollutants listed under this section,” that is, HAPs.
45
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section 165(a)(3)(C)—which indicates that its decision not to specifically describe air pollutants in the
applicability provisions suggests an intent to cover
air pollutants broadly.
To return to sections 161 and the “in any area to
which this part applies” phrase in 165(a), which
commenters rely on as the cornerstone of their argument, commenters in effect take the position that
Congress intended the geographic references in these
provisions—that is, the references to areas designated as attainment or unclassifiable—to limit the scope
of the permitting provisions. We think it unpersuasive that Congress would have taken such an indirect, and silently implied, route to limit the scope of
the permitting provisions. As noted previously, the
permitting provisions apply broadly by their terms.
Had Congress intended to limit PSD permitting in
the manner urged by commenters, it certainly could
have done so directly, such as by limiting PSD permitting to “any pollutant for which an area is designated attainment or unclassifiable.” Indeed, Congress did so in other PSD provisions, discussed previously. Similarly, in other sections of the CAA, Congress also directly limited the scope of pollutant applicability by specifying which pollutants are or are
not subject to the provision. See, e.g., section 111(d)
(performance standards for existing sources apply
only to pollutants other than NAAQS or HAPs), section 112(a)(1) (applying air toxics requirements in
section 112 to sources that emit above the specified
tonnage thresholds of “hazardous air pollutants”).
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In addition, although section 161 requires that
SIPs contain emission limitations and other
measures as necessary to prevent significant deterioration in areas designated as attainment or unclassifiable, it does not by its terms limit SIPs to only
those measures.
Most broadly, we read the PSD provisions and
their legislative history to evidence Congress’s intent
that PSD apply throughout the country to large
sources that undertake new construction or modifications, and that Congress’s overall purpose was to assure that, as the industrial stock of the nation turned
over, it would become cleaner for all air pollutants
emitted. Greenhouse gas sources, as a general matter, fit readily into this overall vision. At the time
that Congress enacted the PSD provisions in 1977,
every area of the nation was designated attainment
or unclassifiable for at least one air pollutant, and
that has remained the case to the present time. Accordingly, at all times, PSD has applied in every area
of the country. The PSD requirements clearly cover
all air pollutants emitted by the source, and provide
a process for reviewing those emissions and determining BACT for them under CAA section 165(a)(4).
It is true that at the time Congress adopted the PSD
provisions, it was primarily concerned about the
NAAQS pollutants—or, as some commenters assert,
pollutants with local, ambient impact—because those
pollutants represented a major component of the air
pollution problems it was aware of and was addressing. But its overall purpose was broad enough to cover additional pollutants; the process it enacted for
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establishing BACT was broad enough to encompass
additional pollutants; and the applicability provisions it established were phrased broadly enough to
encompass additional pollutants, see section 169(1).
As a result, we believe that the PSD applicability
provisions, which, again, refer to, as we have interpreted them, “any air pollutant [subject to regulation
under the CAA],” should be seen as “capacious” and
therefore encompass GHG sources, in much the same
manner as the U.S. Supreme Court viewed the definition of “air pollutant” to be “capacious” and therefore encompass GHGs. Massachusetts v. EPA, 549
U.S. 497, 533 (2007).
In addition, it should not be overlooked that we
have applied PSD to non-NAAQS pollutants since
the inception of the program over 30 years ago. For
example, prior to the 1990 CAA Amendments, PSD
applied to HAPs regulated under CAA section 112;
and over the years, EPA has established significance
levels for fluorides, sulfuric acid mist, hydrogen sulfide, TRS, reduced sulfur compounds, municipal
waste combustor organics, municipal waste combustor metals, municipal waste combustor acid gases,
and municipal solid waste landfill emissions, see 40
CFR 51.166(b)(23)(i); and EPA has proposed a significance level for ozone depleting substances. See 61
FR 38307 (July 23, 1996). Of course, the basis for all
these actions is PSD’s applicability to these nonNAAQS air pollutants. We are not aware that EPA’s
actions in establishing significance levels for these
pollutants gave rise to challenges on grounds that
the PSD provisions do not apply to them. As the U.S.
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Supreme Court recently stated in upholding an EPA
approach in another context: “While not conclusive,
it surely tends to show that the EPA’s current practice is a reasonable and hence legitimate exercise of
its discretion * * * that the agency has been proceeding in essentially this fashion for over 30 years.” Entergy Corp. v. Riverkeeper, Inc., 129 S.Ct. 1498, 1509
(2009) (citations omitted).
Finally, we note that excluding GHG sources from
PSD applicability would create inequitable results.
Consider the hypothetical case of two sources that
construct in the same area, each of which emits the
same amount of GHGs, and that amount is large
enough to trigger PSD applicability. Assume that the
first one, but not the second, also emits NAAQS pollutants amounts large enough to trigger PSD applicability. If GHG sources are excluded from PSD
applicability, then the first of those sources, but not
the second, would be subject to PSD requirements for
its GHG emissions. Similarly, consider the hypothetical case of two sources that emit identical amounts
of the same NAAQS pollutant and identical amounts
of GHGs, all amounts of which are large enough to
trigger PSD applicability requirements. Assume that
the first source constructs in an area that is an attainment or unclassifiable area for the NAAQS pollutant that it emits, and that the second source constructs in an area that is not an attainment or unclassifiable area for that NAAQS pollutant. Here
again, if GHG sources are excluded from PSD applicability, then the first of those sources, but not the
second, would be subject to PSD requirements for its
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GHG emissions. These results are inequitable and
would create an uneven playing field and for this
reason, too, support our view that the PSD applicability provisions apply to GHG sources.
Accordingly, we reject the argument that section
165 must be, or may reasonably be, limited in scope
to pollutants for which an area has been designated
as attainment or unclassifiable. Rather, the PSD applicability provision—the definition of “major emitting facility” in CAA section 169(1)—applies by its
terms (as we have interpreted them narrowly
through regulation) to sources emitting any air pollutant subject to regulation, and is not limited to any
NAAQS air pollutant. Our research has not disclosed
any explicit statements in the legislative history that
Congress intended to limit PSD applicability to
sources of NAAQS pollutants.
6. Application of the “Absurd Results” Doctrine for
the Title V Program
Having discussed the application of the Chevron
framework, taking account of the “absurd results”
doctrine, for the PSD applicability requirements, we
now turn towards applying the same approach to the
title V applicability requirements. Because of the
parallels between the PSD and title V applicability
provisions, much of the discussion later parallels the
previous discussion of PSD. As with PSD, we finalize, with some refinements, the “absurd results” basis we proposed. Specifically, we are revising our
regulations to limit title V applicability to GHG
emitting sources by revising the regulatory term,
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“major source,” and although our revised regulations
do not accord with a literal reading of the statutory
provisions for title V applicability, which are incorporated into the statutory definition of “major source,”
we have concluded that based on the “absurd results”
doctrine, a literal adherence to the terms of this definition is not required. Rather, we may apply title V
to GHG sources in a phased-in manner, as we do
through the tailoring approach, because although
congressional intent is clear that title V applies to
GHG sources in general, congressional intent is unclear on the question of how title V applies, and the
tailoring approach is a reasonable interpretation of
the statute.
To reiterate, for convenience, the title V applicability provisions provide that after the effective date of
a title V program, it is unlawful for any person to operate a “major source” without a title V permit (CAA
section 502(a), and define a “major source” to include
“any major stationary facility or source of air pollutants which directly emits, or has the potential to
emit, one hundred tons per year or more of any air
pollutant.” CAA sections 501(2)(B) and 302(j).
Under the current interpretation of the title V applicability provisions, EPA’s recent promulgation of
the LDVR will trigger the applicability of title V for
GHG sources at the 100 tpy threshold levels as of
January 2, 2011. This is because title V applicability
hinges on the definition of “major source,” which, under EPA’s long-standing narrowing interpretation,
but absent further tailoring, applies title V to sources
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of any air pollutant that is subject to regulation under another provision of the CAA. EPA’s promulgation of the LDVR means that GHGs will become subject to regulation on the date that the rule takes effect, which will be January 2, 2011.
But absent tailoring, the January 2, 2011 trigger
date for GHG PSD applicability will see an extraordinarily large number of sources—some 6.1 million—
become subject to title V, an increase of over 400-fold
over the 14,700 sources that currently are subject to
title V. The great majority of these will be small
commercial or residential sources.
We believe that for many reasons, this result is
contrary to congressional intent for the title V program, and in fact would severely undermine what
Congress sought to accomplish with the program. As
a result, under Chevron, accounting for the “absurd
results” doctrine, the statutory definition for “major
source” (as EPA has already narrowed it to refer to
any air pollutant “subject to regulation”) should not
be read to apply to all GHG sources at or above the
100 tpy threshold as of the January 2, 2011 date. Rather, the definition of “major source” should be tailored so that it applies to GHG sources on a phasedin basis, with the largest sources first, as we describe
in this rule.
a. Congressional Intent for the Title V Program
As we said, previously, in a similar circumstance
involving the PSD program, applying title V requirements to GHG sources without tailoring the
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definition of “major source”—and, as discussed later,
without streamlining the title V requirements or allowing for time for permitting authorities to ramp up
resources—would result in a program unrecognizable
to the Congress that enacted title V, and one that
would be flatly unadministrable. Without tailoring,
the PSD program would expand from the current
14,700 sources to some 6.1 million, with the great
majority of the sources being small commercial and
residential sources that not only have never been
permitted before, but that in many cases have no applicable requirements under the CAA to include in
the permit. In the next several sections, we will describe some of the specific ways that this literal application of title V would not only differ from, but
would undermine, congressional intent. But the big
picture is readily drawn: The influx of millions of
permit applications would do nothing less than
overwhelm the program Congress finely crafted for
thousands of sources, with its multi-step deadlines
measured in days and months, its multiple mandates
for expeditious permit processing, its nuanced limitations on the need for permit revisions, its efforts to
save smaller sources permit fees. Regulatory gridlock, precisely what Congress strove to avoid, would
result.
Most visibly, interpreting the applicability provisions literally to include GHG sources at the 100 tpy
level immediately would revise the program from
what Congress envisioned in three major ways, the
legislative history of each of which was discussed
previously:
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• It would immediately expand the program to
cover several-hundred-fold more sources than Congress anticipated.
• It would immediately expand the program to
cover very small sources that Congress expected
would not be included in the program.
• It would immediately expand the program so
that a large number of sources have empty permits,
that is, permits without applicable requirement, and
undermine the implementation of the program for
sources with applicable requirements.
Revising the program in this way through a literal
interpretation of the applicability provisions—
without tailoring the applicability requirements and
without streamlining the program requirements—is
clearly inconsistent with Congress’s conception of the
program’s scope, and these inconsistencies are foundational. Most importantly, the program that would
result would be unduly costly to sources and impossible for permitting authorities to implement, and
therefore would frustrate the purposes that Congress
intended to achieve with the program that it did design.
As discussed previously, Congress was fully aware
that with the title V program, it was subjecting
sources and permitting authorities to additional
costs and administrative burdens, and it was fully
aware of concerns that absent careful design, the
program could become a formula for regulatory gridlock. Determined to make the program workable,
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Congress crafted the provisions to be efficient and
workable.
However, if title V were to apply to GHG sources
at the 100 tpy level, until EPA could develop streamlining methods, all of these sources newly subject to
title V would need to apply for permits. We estimate
that the commercial and residential sources would
incur, on average, expenses of $23,175, while an industrial source would incur expenses of $46,350, to
prepare a permit application and receive a permit.
The great majority of these sources would be small
commercial and residential sources of the type that
Congress did not expect would be included in title V.
For example, as discussed above, the legislative history of title V, including both the permit program
under CAA sections 501–506 and the “small business
stationary source technical and environmental compliance assistance program” under CAA section 507,
indicated that Congress did not expect that “printers,
furniture makers, dry cleaners, and millions of other
small businesses” would become subject to title V.
House Committee Report, H.R. 101–590, at 354.
These sources generally do not have the potential to
emit conventional pollutants at or above the 100 tpy
threshold. 46 However, many do have the potential to
As noted previously, the fact that some small sources are subject to title V because they are “major sources” of HAPs or certain area sources and therefore are covered under CAA sections
502(a) and 501(2)(A) does not alter the conclusion from the legislative history that Congress did not expect large numbers of
small sources to become subject to title V. The fact that Congress authorized the Administrator to exempt area sources from
46
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emit GHGs above that threshold. Many printers and
furniture makers use a variety of combustion equipment that has the potential to emit at least 100 tpy
CO2, and many commercial dry cleaners have gasfired driers that have the potential to emit at least
100 tpy of CO2. All told, there are in fact “millions of
* * * small businesses” that would become subject to
title V—of the 6.1 million sources that would become
subject to title V, the great majority are small businesses—if the title V applicability provisions are applied literally to GHG sources.
Moreover, the overall cost to all 6.1 million
sources—before the development of streamlining
methods—would be a staggering $49 billion per year
over a 3 year period. Imposing burdens of this magnitude on these sources—individually and in total—
would of course be contrary to Congress’s efforts to
minimize the expenses of title V, especially to small
sources. The magnitude of the costs is, in a sense,
heightened because a great many of these sources
will not have applicable requirements to include in
their permits; therefore, much of the costs will produce relatively little benefit.
Yet, the most important reason why applying the
title V program to GHG sources without tailoring,
and before the development of streamlining methods,
the title V program where compliance with title V would be
“impracticable, infeasible, or unnecessarily burdensome” reinforces the conclusion that Congress did not intend the program
to be “impracticable, infeasible or unnecessarily burdensome”
for small sources.

384a
would be inconsistent with congressional intent, is
that the resulting program would prove unadministrable. Adding some 6.1 million permit applications
to the 14,700 that permitting authorities now handle
would completely overwhelm permitting authorities,
and for all practical purposes, bring the title V permitting process to a standstill.
The costs to permitting authorities of this multimillion-source program would again be staggering.
On average, and without streamlining, a permitting
authority would expend 214 hours, which would cost
$9,844, to issue a permit to a commercial or residential source; and 428 hours, which would cost $19,688,
to issue a permit to an industrial source. In all, permitting authorities would face over $21 billion in additional permitting costs each year due to GHGs,
compared to the current program cost of $62 million
each year.
Beyond this disconnect with congressional expectations as to scope of the program, the extraordinarily large number of permit applications would overwhelm permitting authorities and slow their ability
to process permit applications to a crawl. As described at proposal, the survey of permitting authorities conducted by NACAA found that a literal application of the title V applicability provisions to all
GHG sources would result in permitting delays of
some 10 years. However, as we further noted at proposal, this estimate was based on the assumption
that the applicability threshold would be 100 tpy
based on actual emissions; in fact, the applicability
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threshold would be 100 tpy based on PTE, which
would sweep in many more sources. Moreover, as
stated elsewhere, we currently estimate the amount
of per-permit work hours for permitting authorities
in processing title V permit applications to be several
times higher than what we estimated at proposal. As
with PSD, such a program would be beyond anything
within our experience, and it is difficult to give a
meaningful estimate for how long the permitting
process would take for each permit on average. But it
is clear that the period would be many years longer
than even the 10 years estimated by NACAA.
In addition, applying title V to all GHG sources
without tailoring would be in tension with a specific
CAA requirement, that of CAA section 503(c), which
imposes a time limit of 18 months from the date of
receipt of the completed permit application for the
permitting authority to issue or deny the permit. It
would be impossible for permitting authorities to
meet this statutory requirement if their workload increases from some 14,700 permits to 6.1 million, and
without streamlining. Instead, as just noted, permit
applications would face multi-year delays in obtaining their permits.
Moreover, these delays would undermine the overall statutory design that promotes the smoothrunning of the permitting process, and the underlying purpose of the title V program itself. As noted
elsewhere, Congress intended through title V to facilitate sources’ compliance with their CAA obligations
by establishing an operating permit program that
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requires the source to combine all of its CAA requirements, and explain how it will assure compliance with such requirements. Congress established a
comprehensive process to implement the operating
permit program. Through this process, following the
date that sources become subject to title V, they have
1 year to submit their permit applications. CAA section 503(c). As noted, the permitting authority then
has 18 months to issue or deny the permit. CAA section 503(c). Permitting authorities must provide an
opportunity for public comment and a hearing. CAA
section 502(b)(6). If the permitting authority proposes to issue the permit, the permitting authority must
submit the permit to EPA for review, and notify affected states. CAA section 505(a)(1). EPA then has
45 days to review the permit and, if EPA deems it
appropriate, to object to the permit. CAA section
503(b)(1). If EPA does object, then the permitting authority must, within 90 days, revise it to meet the
objections, or else EPA becomes required to issue or
deny the permit. CAA section 503(c). If EPA does not
object, then, within 60 days of the close of the 45-day
review period, any person may petition EPA to object, and EPA must grant or deny the petition within
60 days. CAA section 505(b)(2). This set of applicant,
permitting authority, and EPA actions and deadlines
establishes the process for the prompt and efficient
issuance of operating permits for the appropriate
universe of sources.
But at least for an initial period, until resources
could be ramped up and streamlining methods could
be developed, the extraordinary numbers of these
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permit applicants would sweep aside this carefully
constructed program, and instead, backlog the permit authorities. This initial period would last for
many years. As discussed elsewhere, it would take
several years to develop and apply streamlining
measures—in particular, general permits—and during that time, the permit backlog would grow so
large that it would take many more years for permitting authorities to catch up by raising the requisite
funds and hiring and training the necessary employees.
What’s more, only a fraction of these millions of
sources newly covered by title V will be subject to
any CAA requirements due to their GHG emissions,
and we suspect that a larger number will not be subject to any CAA requirements at all. As a result, for
most of these sources, although they would need to
apply for and receive a permit, there would be no applicable requirements to include in the permit and
thus the exercise would not improve compliance.
The picture that emerges from a literal application
of title V’s requirements to all GHG sources—at the
100 tpy level, beginning on January 2, 2011—shows
multi-year delays in issuance of all permits, for both
the sources that have applicable requirements and
that Congress clearly intended the program to cover,
and for the millions of sources that may not be subject to any applicable requirements. In short, this literal interpretation would apply title V to millions of
sources that Congress did not expect be covered, and
the ensuing administrative burdens—at least initial-
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ly—would impede the issuance of permits to the
thousands or perhaps tens of thousands of sources
that Congress did expect be covered. This is the type
of “absurd results” from a literal application of statutory provisions that the courts have held should be
avoided. And even beyond all that, the sheer magnitude of the numbers involved—millions of permits
requiring thousands of FTEs at a cost to the permitting authorities of billions of dollars, all this beginning immediately at the time that GHGs become
subject to regulation—makes clear that this result of
a literal application of the title V provisions to GHG
sources cannot be what Congress intended.
b. EPA’s Reconciliation of Applicability Provisions
With Congressional Intent
For the reasons just described, we should not consider the literal meaning of the applicability provisions to be determinative of congressional intent as
to the applicability of title V to all GHG sources; rather, we should examine other provisions of the statute and the legislative history to determine congressional intent on that question. If congressional intent
is clear, we must adopt and implement an applicability approach that is as close as possible to congressional intent; and if congressional intent is not clear,
then we must select an interpretation that is reasonable and consistent with the statutory requirements.
This section explains EPA’s view of congressional intent for the applicability of the title V program to
GHG sources and the principles and approach EPA
is using for tailoring. In addition, we also respond to
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other approaches that were suggested by commenters.
To determine congressional intent, we consider the
statutory provisions and legislative history, and this
analysis is similar to that for PSD. The most important title V provisions and legislative history for
this purpose are the following:
(1) The applicability provisions themselves, which,
as we have interpreted them, apply title V to all
sources that emit at least 100 tpy of any air pollutant
subject to regulation. CAA sections 502(a), 501(2)(B),
302(j). Although we do not believe these provisions
should be applied literally to GHG sources, their
broad phrasing indicates, directionally, a congressional intent towards inclusiveness of sources in title
V, including GHG sources.
(2) The provisions for general permits, CAA section 504(d); and title V fees, CAA section
502(b)(3)(A). These provisions give title V an important measure of flexibility as to its scope. The explicit authorization of general permits means that
title V may be applied to more sources and more efficiently, thereby saving costs to both source and permitting authority. The requirements for permit fees
provide a mechanism for permitting authorities to,
over time, develop their programs to cover more
sources. In this sense, these provisions could be construed to indicate congressional intent to apply title
V inclusively, to the extent that permitting authorities can accommodate additional sources through
general permits and permit fees.
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(3) The detailed procedural requirements—
including time periods, such as the 18-month time
period for action on permit applications—for title V
permit processing. CAA sections 503, 505. Although
these requirements are consistent with applying title
V to GHG sources—in the sense that at least in theory, there is nothing intrinsic to GHG sources that
would mean that permitting authorities could not
comply with these requirements—these requirements cast doubt on whether Congress can be said to
have intended that title V cover the many small
GHG sources (at least immediately) in light of the
risk that including all those sources in title V would
strain the process.
(4) The provisions and legislative history concerning applicable requirements, which indicate that a
purpose of title V is to include sources’ applicable requirements in their permits. CAA sections 503(b)(2),
504(a). These provisions, and the accompanying legislative history, discussed previously, suggest an intent to include within title V GHG sources that have
applicable requirements, but may also suggest that
Congress would not have intended to include in title
V the large numbers of GHG sources that have “empty permits,” at least where their inclusion would undermine implementation of the program for sources
with applicable requirements.
(5) The small-business-assistance provisions of
section 507 and the legislative history of title V—
both the permitting program and the small-businessassistance program—concerning the scope of the
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permitting program and small businesses. These indicate that Congress intended title V to cover some
tens of thousands of sources, and did not intend that
title V apply to small businesses. These provisions
and legislative history suggest that Congress did not
intend for title V to apply to include large numbers of
small GHG sources.
Finally, the legislative history of title V does not explicitly mention GHG sources, which could suggest
that Congress did not have occasion to focus on
whether and how title V would apply to GHG
sources.
With all this, we believe that Congress had a clear
intent on the question of whether title V generally
applies to GHG sources, and that was that it does. As
with PSD, the most important indication of congressional intent in this regard is the applicability provisions, which provide, in part, that title V applies to
“any stationary facility or source of air pollutants
which directly emits, or has the potential to emit,
[the requisite quantity] of any air pollutant.” CAA
sections 502(a), 501(2)(B), 302(j). This term is quite
broad, and should be read to include GHG sources.
See Massachusetts v. EPA, 549 U.S. 497, 533 (2007)
(“Because greenhouse gases fit well within the Clean
Air Act’s capacious definition of ‘air pollutant,’ we
hold that EPA has the statutory authority to regulate the emission of such gases from new motor vehicles.”). Moreover, including GHG sources—under certain circumstances—is consistent with the various
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statutory provisions and statements in the legislative history described previously.
In the alternative, if it is concluded that Congress
did not express a clear intent on that question, then,
under Chevron Step 2, EPA exercises its discretion to
conclude that title V applies to GHG sources as a
general matter. This is a reasonable policy because
applying the title V program to at least the larger
GHG sources will assure promote accountability and
enforceability for those sources, which is a key goal
of the title V program, and will not impose obligations that are beyond the resources of those sources
or insurmountable burdens on the permitting authorities. This policy is a reasonable interpretation of
the statutory provisions for the same reasons just
discussed.
As to the question of how title V applies to GHG
sources, we believe that Congress cannot be said to
have expressed a clear intent. A central aspect of
how title V is to apply to GHG sources concerns
“empty permits,” and on this aspect, some of the
above-described provisions and statements in the
legislative history point in different directions. This
is particularly true of, on the one hand the title V
applicability provisions, which apply by their terms
inclusively and, on the other hand, the requirement
that sources include applicable CAA requirements in
their permits, and the statements in the legislative
history indicating that Congress intended title V to
cover sources subject to other CAA requirements.
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Because Congress cannot be said to have expressed an intent as to the manner and scope of title
V applicability to GHG sources, then, under Chevron
Step 2, EPA may apply a reasonable interpretation
of the applicability provision to determine the scope
of coverage of GHG sources that is consistent with
the statutory requirements. The Tailoring Rule qualifies as such an interpretation. The Tailoring Rule in
effect reads the applicability provisions not to apply
title V to GHG sources at or above the 100 tpy level,
but instead to apply title V to as many of the GHG
sources at or above that level as possible and as
quickly as possible, starting with the largest sources
first, that is consistent with both the permitting authorities’ ability to administer the program and with
a sensible imposition of costs to sources. This tailoring approach is consistent with the inclusive direction of the applicability provision, the flexibility in
title V’s scope that is inherent in the provisions authorizing general permits and requiring permit fees,
the detailed process requirements, and the legislative history that focuses on Congress’s concern about
costs to sources and administrability. With the tailoring approach, over time, more sources may be included in title V, consistent with those provisions
and legislative history. This reconciles the inclusiveness of the applicability provisions with Congress’s
expectations of a more limited scope for the title V
program. 47 However, as part of the tailoring apAs with PSD, this way of reconciling the PSD applicability
provisions with Congress’s expectations for a narrower PSD
program is consistent with the U.S. Supreme Court’s view that
47
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proach, we recognize that we may at some point determine that it is appropriate to exclude certain
sources, such as the smallest of the GHG sources. In
addition, we intend to address the issue of sources
with “empty permits” in a later rulemaking, as discussed previously.
The specific phase-in schedule will depend on the
following: We will gather information about the permitting authorities’ ability to process permits, and
we will develop streamlining techniques. Based on
that information, we will address expanding the title
V program in a step-by-step fashion to include more
sources over time. Each step will be based on our assessment of the permitting authorities’ and sources’
ability to comply with their respective obligations
under the title V program.
We recognize that the availability of permit fees to
support title V permit actions creates a potentially
important source of resources, and that this has implications for the permitting authorities’ ability to
implement the title V program for sources of GHGs.
At least in theory, permitting authorities could assess and collect sufficient fees to support hiring and
training sufficient personnel so that they could expand their programs to match the expansion in the
number of sources covered by the program.
the CAA should be read to include “regulatory flexibility, [without which] changing circumstances and scientific developments
would soon render the Clean Air Act obsolete.” Massachusetts v.
EPA, 549 U.S. 532.
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Even so, title V fees cannot be considered a panacea that will resolve all resource problems that permitting authorities will have, for several reasons.
Permitting authorities will likely be constrained as
to the rate in which they can increase fees in light of
the costs to sources. As indicated elsewhere, at least
at the outset of the program before streamlining
techniques have been developed, a literal application
of the title V applicability provisions to GHG sources
would, on average, cost each industrial source
$46,400 and each commercial or residential source
$23,200 to complete the permit application and take
other associated actions; and it would cost each permitting authority, on average, $19,688 to process the
industrial source permit and $9,844 to process the
commercial or residential source permit. Particularly
in light of the high costs to sources of applying for a
permit, it is not likely that permitting authorities
would be able to pass on to the sources in the form of
fees, the entirety of the permitting authorities’ own
high costs for processing those permits, at least not
right away. Even to the extent it would be possible to
raise permit fees, permitting authorities would have
to undergo a process to assess, impose, and collect
those fees, and then hire and train personnel. The
survey from the state and local agencies described
previously forecast a 2-year period for hiring and
training, without counting time for the fee process.
For these reasons, we do not believe that the authorization for fees will allow the permitting authorities
either to accelerate Steps 1 or 2 of the tailoring
schedule or to permit a larger number of sources at
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those steps. Step 1 will take effect on January 2,
2011, Step 2 will take effect on July 1, 2011, and the
process for determining and collecting fees, and then
hiring and training personnel will take at least several years after July 1, 2011.
Moreover, we do not believe that the authorization
for fees means that permitting authorities can reasonably be expected to permit title V sources at levels below 50,000 tpy CO2e before 2016. The next level
below 50,000 tpy CO2e for which we have data is
25,000 tpy CO2e, and the costs to permitting authorities to run their programs at that level ($126 million)
is more than double their current costs ($62 million).
We do not consider it reasonable to expect permitting
authorities to more than double their program within
the first 6 years of title V applicability to GHG
sources. That it is not reasonable to expect that is
made even clearer when the permitting authorities’
burdens in implementing their PSD programs are
considered. The ability of permitting authorities to
impose fees may have more important implications
for subsequent steps, and as we address those subsequent steps in future rulemakings, we will consider
the fees. EPA’s approach to fees in this rulemaking is
discussed elsewhere.
c. Other Possible Approaches to Reconciling Literal
Reading of Title V Applicability Provisions and Congressional Intent
Having described how the Chevron framework, accounting for the “absurd results” doctrine, applies to
title V requirements in this case and why it supports
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this Tailoring Rule—under which we expect to apply
title V to more sources, in a step-by-step fashion,
over time—we turn to the last part of our discussion
of this doctrine. Here, we address another possible
approach suggested by comments, which is that EPA
should apply the title V program only to sources that
are subject to applicable requirements, so that
sources should not be required to hold “empty permits” (e.g., permits issued to a source that is not subject to any applicable requirement for any pollutant).
To the extent that commenters argue that the statute requires EPA to adopt a “no-empty-permits” theory, we disagree. We believe that although various
provisions of title V indicate that one of title V’s purposes is to gather a source’s applicable requirements
into a single permitting mechanism, see CAA sections 503(b)(1), 504(a), we do not read those provisions as expressly limiting, as a matter of Chevron
Step 1, title V to sources with applicable requirements. The applicability provisions, by their terms,
include sources based on amount of emissions, and
do not include any explicit limits to applicability
based on whether the sources has applicable requirements. As described previously, we believe that
Congress, although clearly expressing an intent that
title V apply to GHG sources generally, did not express a clear intent as to how title V applies to GHG
sources. The tension between these two sets of provisions, which we identified in the proposal and commenters further discussed, provides further support
for that conclusion. Accordingly, we have discretion
under Chevron Step 2 to determine a reasonable ap-
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proach, consistent with the statutory requirements,
concerning the application of title V to GHG sources
with empty permits.
We note that to date, we have issued permits to
sources without applicable requirements, albeit on
rare occasions. We have little reason to believe that
the “empty-permits” issue will arise in Steps 1 and 2
of our tailoring approach because we believe there
will be no “empty permits” in Step 1 or Step 2 or, if
there are, that they will be very few in number. As
stated elsewhere, we believe that the tailoring approach we adopt in this rulemaking for Steps 1 and 2
is a reasonable approach that is consistent with
statutory requirements.
We need to gather more information concerning
the potential number and utility of “empty permits”
for GHG sources, in light of the fact that the need for
requirements in title V permits will vary based on
the requirements of each SIP, and the fact that some
SIPs contain broadly applicable requirements. As
stated elsewhere, we intend to consider the issue of
the applicability of title V to GHG sources with
“empty permits” in Step 3 of our tailoring approach.
When we do so, we will further assess the potential
for the approach of excluding empty permits from title V to relieve burden consistent with statutory requirements.
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7. Additional Rulemaking for the PSD and Title V
Programs
The previous sections 5 and 6 discussed our application of the Chevron framework, accounting for the
“absurd results” doctrine, to the PSD and title V applicability requirements, respectively. As another
point in this regard, which is relevant for both PSD
and title V purposes, we also commit to subsequent
rulemakings in which we may further address the
“absurd results” doctrine.
Specifically, we will propose or solicit comment on
establishing a further phase-in, that is, a Step 3, that
would apply PSD and title V to additional sources,
effective July 1, 2013, and on which we commit to
take final action, as supported by the record, by no
later than July 1, 2012. We further commit to completing another round of rulemaking addressing
smaller sources by April 30, 2016. Our action in that
rulemaking would take into account the severity of
the remaining problems associated with permitting
authority burden and source costs.
While committing to future action, we do not decide in this rule when the phase-in process will ultimately end, or at what threshold level, because all
that depends on uncertain variables such as our progress in developing streamlining approaches and on
permitting authorities’ progress in developing permitting expertise and acquiring more resources. We
may continue the phase-in process with further
rulemaking(s) after 2016. Alternatively, we may
make a final determination through future rulemak-
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ing that, under the “absurd results” doctrine, PSD
and/or title V do not apply to GHG sources that,
while small and relatively inconsequential in terms
of GHG contribution, are above the statutory tonnage thresholds for these programs, and thereby end
the phase-in process. In addition, we may consider
whether to limit title V applicability to GHG sources
in order to minimize the number of GHG sources
with “empty” permits.
8. Rationale for the Phase-In Schedule for Applying
PSD and Title V to GHG Sources
Having discussed in sections V.B.5, V.B.6, and
V.B.7 the reasons for tailoring the PSD and title V
programs, we now describe our rationale for selecting
the specific phase-in schedule in this rule for applying PSD and title V to GHG-emitting sources. To reiterate for convenience, under Step 1 of this schedule, which begins on January 2, 2011, (1) PSD applies to the GHG emissions of “anyway” PSD sources,
that is, sources that are subject to PSD anyway due
to their emissions of conventional pollutants and
that undertake a modification that results in an increase of at least 75,000 tpy CO2e; and (2) title V applies to “anyway” title V sources, that is, sources that
are subject to title V anyway due to their emissions
of conventional pollutants. Under Step 2, which begins on July 1, 2011, (1) sources will be subject to
PSD on account of their GHG emissions if they newly
construct and emit at least 100,000 tpy CO2e, or if
they are existing sources that emit at least 100,000
tpy CO2e of GHGs and make a modification that re-
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sults in the emission of at least 75,000 tpy CO2e; and
(2) existing and new sources will be subject to title V
on account of their GHG emissions if they emit
100,000 tpy CO2e in GHG emissions. In addition,
EPA intends to begin another round of rulemaking—
Step 3—in 2011 and commits to complete it by July
1, 2012. In that rulemaking, we will propose or solicit
comment on a further phase-in of GHG sources for
PSD and title V applicability, and we may propose or
solicit comment on another application of the “absurd
results” doctrine that excludes categories of sources
from PSD or title V. However, under this rule, in no
event will EPA apply PSD or title V to sources below
the 50,000 tpy CO2e levels in Step 3, or any other
step we might promulgate prior to April 2016. In addition, EPA commits to conduct a study, to be concluded by April 30, 2015, evaluating the status of
PSD and title V applicability to GHG sources, and,
based on the study, complete a rulemaking by April
30, 2016 that addresses another round of a phase-in.
a. Rationale for Step 1
In Step 1 of our tailoring approach, which begins
on January 2, 2011, PSD and title V requirements
will apply to only those sources that are subject to
PSD or title V requirements anyway due to their
conventional pollutants (“anyway” sources) and that,
in the case of PSD, make modifications that result in
an increase in GHG emissions of at least 75,000 tpy
CO2e. No sources would become major for PSD or title V under this step based on their GHG emissions
alone. This section describes our proposal, comments
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on the proposal and our response to those comments,
and our rationale for Step 1.
(1) Proposal
In our proposal, we proposed (1) the application of
PSD and title V requirements to sources that emit at
least 25,000 tpy CO2e, (2) a PSD significance level of
between 10,000 and 25,000 tpy CO2e, and (3) a commitment to undertake a study to be followed by further rulemaking after 6 years. In addition, we solicited comment on the alternative of limiting PSD and
title V applicability to “anyway” sources for at least
the first 6 years. Under this approach, PSD and title
V applicability would be determined based on nonGHG pollutants, and without regard to GHGs, but
those sources subject to PSD would also be subject to
BACT requirements for GHGs if their GHG emissions exceeded the significance level established in
the final rule, and those sources subject to title V
would be required to include any applicable requirements for GHGs in their permits.
(2) Comments
Many commenters supported this “anyway”-source
approach, and offered a variety of reasons: According
to the commenters, (1) This approach is a better
reading of Congress’s intent in the Act and is consistent with Alabama Power v. Costle, 636 F.2d 323
(DC Cir. 1980); (2) this approach would reduce the
permitting workload on sources currently considered
minor and focus PSD and title V requirements on
large sources of non-GHG pollutants, as intended by
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Congress; (3) it is appropriate to base PSD and title
V applicability on non-GHG emissions until data on
GHG emissions are available from the mandatory
GHG reporting rule; (4) in the initial phase, this approach would be more straightforward to administer,
would provide a more predictable permitting workload, and would prevent a flood of newly regulated
sources from overburdening state agencies; (5) this
approach would provide permitting agencies time to
develop experience handling GHG sources and requirements under the PSD and title V programs; (6)
this approach would provide EPA and the permitting
agencies the time needed to develop streamlining
techniques; (7) this approach is consistent with the
“absurd results” and “administrative necessity” doctrines because the scope of the permitting programs
would remain consistent with both congressional intent and current administrative practice, but EPA
and state agencies would still be allowed to begin
regulating GHG emissions from existing PSD and
title V sources; and (8) sources already required to
obtain PSD permits are best equipped to work
through BACT issues with permitting authorities.
Commenters added that if BACT is applied for
GHGs due to permit actions involving non-GHG pollutants, EPA would need to set a significance threshold for the application of BACT, without which BACT
could apply to very small (e.g., 1 ton) GHG increases
associated with projects that otherwise triggered
PSD for increases of non-GHG.
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(3) Determination as to Step 1, PSD and Title V Applicability and PSD Significance Level
After considering the administrative burdens from
increased permitting actions and the need for permitting authorities to have sufficient time to develop
necessary expertise and staffing resources to address
that burden, we have decided in this final action to
establish the “anyway” source approach as Step 1.
Beginning on January 2, 2011, sources subject to
PSD requirements for their conventional pollutants
anyway will be required to apply BACT to their GHG
emissions if they construct or modify and in so doing,
emit at least 75,000 tpy CO2e in GHGs. Similarly,
sources subject to title V requirements anyway due
to their conventional pollutants will be required to
meet certain requirements for their GHGs, as described elsewhere. These requirements at Step 1 for
PSD and title V will not expire. On July 1, 2011, a
further phase-in of PSD and title V applicability—
Step 2—will kick in.
At Step 1, by definition, all of the covered sources
are already subject to PSD and title V permitting requirements, and will simply be adding a GHG component to what would be an otherwise occurring
permitting action for conventional pollutants. These
sources include fossil fuel-fired power plants, petroleum refineries, cement plants, iron and steel plants,
pulp and paper plants, petroleum refineries, large
landfills, and other large industrial sources. These
sources will need to perform some additional analysis that is unique to GHG emission units, particular-
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ly related to the BACT review and selection process,
but they will likely be able to utilize information developed as part of other permitting requirements for
conventional pollutants, such as equipment fuel usage and operational parameters. Also, because these
facilities are familiar with the case-by-case permitting processes, including all the steps from the application to the final review process, they will not confront a high PSD or title V learning curve.
The “anyway” source approach has particular appeal during the first step of the phase-in approach
because it begins to apply key PSD and title V program requirements as soon as January 2, 2011 to
large sources of emissions, but because it applies only to sources that are already subject to PSD for other pollutants, it can be implemented efficiently and
with an administrative burden that is manageable in
the next 8 months. We expect that under this approach, the sources and permitting authorities will
still face substantial additional work to address the
GHG emissions. In addition to the activities discussed elsewhere, there will be significant and complex policy questions about how BACT will be implemented for GHGs that must be resolved. These
issues will include how to determine BACT for
GHGs, how to do netting, and other similar issues.
Even with EPA guidance, many case-specific policy
issues will arise and will have to be resolved by the
permitting authority in the context of a specific permit application. Nevertheless, with the “anyway”
source approach, this work will be manageable because the associated permitting burden will be lim-
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ited to adding a GHG component to each existing
permit action for which it will be required, and will
avoid the significantly greater burdens associated
with large numbers of new permit actions that would
be required for sources and modifications that would
be subject to PSD for the first time. Instead, this
“anyway” source approach allows permitting authorities sufficient time to develop necessary expertise
and staffing resources to address GHG BACT.
We agree with commenters that the establishment
of a significance level—which, in effect, is a BACT
threshold—is appropriate, and we have decided to
establish this level at 75,000 tpy CO2e because, for
reasons discussed later, that is the level that will apply during Step 2. At this level, the administrative
burdens, described later, will be manageable. Importantly, we believe a consistent significance level
between Steps 1 and 2, as opposed to a lower significance level in Step 1, will provide for a smoother
transition and avoid the problems that would arise if
PSD applied to modifications during Step 1 that PSD
would not apply to in Step 2. Otherwise, we would
create a perverse incentive for companies to delay
such projects until Step 2 to avoid BACT.
We estimate that Step 1 will result in a 23 percent
increase in permitting authority work hours and a $3
million increase—which amounts to a 25 percent increase from the current program cost of $12 million—in their annual costs for running PSD programs. This is primarily due to the GHG BACT review requirements. For title V programs, we esti-
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mate a 2 percent increase in permitting authority
work hours and a $1 million increase in the title V
annual program costs for permitting authorities under Step 1 as compared to the current program cost
of $62 million. These work hours and costs will be
needed primarily to review GHG emissions information, add any GHG-related requirements to title V
revisions and renewal actions that would otherwise
be occurring, respond to comments and petitions
from the public, as well as develop fee requirements
and make fee determinations associated with issuing
new or revised title V permits that add GHG-related
information. For both the PSD and title V programs
on a combined basis, the additional costs for Step 1
will be $4 million, which amounts to a 5 percent increase in the current combined program cost of $74
million.
In addition to these workload and monetary costs,
permitting authorities will confront additional burdens before and during Step 1, which we have not
attempted to quantify. One of the most significant of
these is training staff in the PSD-related areas of
GHG emissions calculations and BACT evaluations.
In addition, permitting staff will need to build staff
expertise and capacity for addressing GHG requirements in preparation for Step 2, which will begin only 6 months after Step 1; and in communicating and
providing outreach to sources addressing GHG emissions for the first time. Based on comments we received on the proposal from permitting authorities,
we believe these additional training and outreach requirements—for both the PSD and title V pro-

408a
grams—will add significantly to the permitting authorities’ burden during the initial 6-month period
under Step 1.
We believe that these administrative burdens are
substantial but manageable. Following this action,
permitting authorities will have only 8 months to
prepare for Step 1, when they will need to increase
their resources by 5 percent for both the PSD and title V programs combined, and be able to implement
BACT requirements for GHG sources. During Step 1,
they will need to prepare for Step 2, when, as discussed later, they will need to process over 900 additional PSD permits each year and begin to process
over 1,100 additional title V permit actions.
We have decided to limit Step 1 to the “anyway”
source approach, and not apply PSD or title V to
sources based on their GHG emissions, for several
reasons. First, we believe that the administrative
burdens described previously are the most that the
permitting authorities can reasonably be expected to
manage before and during Step 1. Tighter PSD and
title V applicability requirements would mean greater administrative burdens.
Second, we believe that the costs of GHG permitting to the sources, as described previously, are substantial and as a result, necessitate that we wait for
the permitting authorities to develop the PSD and
title V programs for GHG sources during the first 6
months of 2011 before subjecting sources to PSD and
title V requirements on account of their GHG emissions. By July 1, 2011, when Step 2 takes effect, the
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PSD and title V programs will be better developed.
For example, the permitting authorities will have
more experience making BACT determinations. In
addition, by that time, sources will have had more
time to prepare for the permitting processes. In addition, as suggested by one commenter, the additional
time will allow sources and permitting authorities to
address the current uncertainty surrounding how to
measure high-GWP gases.
Third, we estimate that “anyway” sources account
for approximately 65 percent of total national stationary source GHG emissions. As a result, limiting
Step 1 to these sources will still capture a large portion of the GHG inventory.
A large number of commenters urged us to leave
this “anyway” source approach in place until such
time as we complete an assessment and conduct further rulemaking, which we proposed would be 6
years from now. We are not taking this action; rather, for the reasons discussed next, we believe it is
reasonable to use GHG thresholds to begin to phase
in PSD and title V applicability to additional sources
in Step 2.
b. Rationale for Step 2
(1) Proposal
We proposed to establish the applicability level for
PSD and title V to GHG sources at 25,000 tpy CO2e,
and we proposed a PSD significance level in the
range of 10,000 to 25,000 tpy CO2e. Our burden estimates at proposal led us to conclude that at those
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threshold levels, for the PSD program, “approximately 400 additional new or modified facilities would be
subject to PSD review in a given year. These include
approximately 130 new facilities and approximately
270 modifications * * *.” 74 FR 55331, col. 1. We estimated that processing these numbers of additional
permits, along with doing the additional work associated with GHG emissions from sources subject to
PSD anyway due to their conventional emissions,
would increase permitting authority burdens by “approximately 112,000 staff hours at an additional cost
of approximately $8 million. This workload amount
represents an increase of about 1.3 times, or 32 percent, in the current burden for permitting authorities
on a nationwide basis.” Id. col. 3. We concluded that
“this additional burden is manageable,” but that
“any threshold lower than 25,000 tpy CO2e, would
create undue administrative burdens.” Id.
For the title V program, we estimated that at a
25,000-tpy CO2e permitting threshold, “about 13,600
existing facilities” would become subject to title V,
and that to manage the additional workload associated with permitting those sources and with the other permit revisions and modifications that would result from the 25,000 tpy CO2e threshold, permitting
authorities would require an additional 492 FTEs,
which would be an estimated 50 percent increase
over current title V staffing levels. 74 FR 55335, cols.
1–2.
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(2) Comments
We received a significant number of comments
from both permitting authorities and industry representatives that our proposed GHG threshold of
25,000 tpy CO2e for major source applicability was
too low and would result in an unmanageable
amount of permitting actions in the near term. Many
offered evidence that we severely underestimated
both the number of permitting actions and the perpermit administrative burden, for both PSD and title
V programs.
Commenters also asserted that the proposed
25,000 tpy threshold is too low because it will subject
small sources (including many small businesses) to
PSD and title V, which is not in keeping with Congress’s intent to limit PSD and title V to large
sources when Congress set the 100/250 tpy thresholds for the permitting programs. EPA, in collaboration with the SBA, conducted an outreach meeting
designed to exchange information with small entities
that may be interested in these regulations. The EPA
took this small business outreach effort into account
when finalizing this rule. Many commenters from
this outreach effort said that there were many more
small businesses that would become subject to PSD
and title V due to the proposed permitting thresholds
than EPA estimated at proposal.
Many commenters recommended specific major
source thresholds for PSD and title V, including levels of 25,000 (as proposed), 40,000, 50,000, 100,000,
150,000, 250,000, and 1,000,000 tpy CO2e. A majori-
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ty of the commenters—including both industry and
state agency commenters—recommended major
source thresholds of 100,000 tpy CO2e. However,
several state agency commenters recommended
thresholds of 50,000 tpy CO2e. Other commenters
recommended sector-specific thresholds. For example, solid waste industry commenters suggested
thresholds of 820,000 tpy CO2e for PSD [which they
calculate to be equivalent to the existing PSD
threshold for “municipal solid waste landfill emissions,” i.e., 250 tpy nonmethane organic compounds
(NMOC)] and 320,000 tpy CO2e for title V (calculated
to be equivalent to the existing major source applicability threshold of 100 tpy NMOC). Other commenters urged EPA to set the GHG thresholds at levels
that correspond to emissions of conventional pollutants at the 100/250 tpy level.
Many of the commenters that recommended increasing the thresholds cited EPA’s estimates that a
particular threshold would significantly reduce the
number of sources subject to the rule while causing
only a slight reduction in the percentage of GHGs
captured. Several of these commenters noted that
Table VIII–2 in the proposal preamble indicates that
shifting the major source threshold for PSD from
25,000 to 100,000 tpy CO2e would reduce the number
of major sources from 13,661 to 4,850 while reducing
the coverage of U.S. stationary source GHG emissions by only about 4 percent. Other commenters referred to the regulatory impact analysis (RIA) for the
mandatory GHG reporting rule to conclude that raising the threshold from 25,000 to 100,000 tpy CO2e
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would exclude thousands of entities that, on a combined basis, emit only one percent of the nation’s
GHG emissions. See the RTC document for this final
rulemaking for more detailed description of comments received on our proposed burden assessment.
Many commenters also recommended specific PSD
GHG significance thresholds, including levels of
10,000 (as proposed), 15,000 (within the proposed
range), 25,000 (also as proposed), 40,000, 50,000, and
100,000, and 150,000 tpy CO2e, as well as suggesting
sector-specific thresholds. These recommendations
were based on the view that we had underestimated
the number of modifications and that the burden of
permitting at the proposed levels would therefore be
much worse than we projected. A number of the
commenters argued that the significance threshold
should be no less than the major source threshold, at
whatever level that is set. The largest number of
commenters recommended a PSD significance
threshold of 100,000 tpy CO2e, although significant
numbers also support 25,000 and 50,000 tpy CO2e.
(3) Rationale for Step 2
Based on these comments, we reassessed our original burden estimates from our proposal. This reassessment is discussed at the beginning of this section. We decided that, once this adjustment is taken
into account, the burdens at the proposed 25,000
threshold and the proposed 10,000– 25,000 significance levels would be unmanageable. We therefore
evaluated higher thresholds ranging from a 25,000
tpy CO2e major source applicability level for PSD
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and title V to a 50,000, 75,000, or 100,000 tpy CO2e
level, with associated PSD GHG significance levels of
equal or lesser magnitude; and we selected the
100,000/75,000 tpy CO2e level. Central to our decision to promulgate higher thresholds than what we
proposed is our recognition, based on comments and
further analysis, that applying PSD to GHG sources
at the statutory or any other threshold level or significance level that we have considered would result
in (1) a greater number of sources, and significantly
greater number of modifications than we first estimated becoming subject to those programs; and (2) a
greater per-permit cost than we first estimated to the
permitting authority of processing those permit actions. We discussed our revised estimates and reasoning at the beginning of this section.
We now estimate that the 25,000/ 25,000 tpy level
would result in 250 additional PSD permit actions
for new construction (either for GHG-only sources or
additions to otherwise occurring permits) and an additional 9,200 PSD permits for modifications each
year (compared to our estimate at proposal of 130 for
new construction and 270 for modifications). This
level of permitting would require an additional
2,815,927 work hours, or 1,400 FTEs (compared to
our estimate at proposal of 112,000 additional work
hours, or 57 FTEs); and would cost an additional
$217 million each year (compared to our estimate at
proposal of an additional $8 million). See 74 FR
55331 (proposal). This $217 million amount represents approximately a 1,800 percent increase over
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current permitting authority annual cost of $12 million for the major NSR programs.
For title V, under our final burden analysis at a
25,000 tpy CO2e threshold, we estimate a $64 million
annual increase in program costs to permitting authorities to add GHG emission sources, which reflects a greater than 100 percent increase over current program costs of $62 million. We estimate that
this increased burden would result in the need for
almost 700 new FTEs nationwide at permitting authorities (compared to our estimate at proposal of
492 additional FTEs, or about a 50 percent increase
in existing program size). This increase in burden is
due to an estimated annual increase of 2,500 new title V permits, over 9,500 permit revisions, and over
2,600 permit renewal actions due to GHG emission
sources. These additional title V actions compare to
current annual program actions of approximately 50
new title V permits, 1,394 significant revisions, and
3,267 permit renewals.
Based on this information, we have decided not to
finalize our proposal to apply a 25,000 tpy CO2e applicability threshold to GHG sources at the time that
PSD and title V take effect. At that level, too many
sources—many more than we thought at proposal—
would be subject to high permitting costs. In addition, permitting at that level and at that time would
not be administratively feasible. The resulting increase in the number of PSD and title V permitting
actions and workload would create insurmountable
resource demands for permitting agencies in the
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near term, which would jeopardize the functioning of
these permitting programs. We are mindful that not
only would the permitting programs have to bear the
costs that our estimates are able to monetize, but
they would also incur burdens associated with hiring
and training staff to make and implement GHG
BACT determinations, GHG emissions evaluations,
and other evaluations required under the PSD program for a wide variety of formerly unpermitted
sources, including significant numbers and types of
small manufacturing and commercial or residential
establishments. They would also incur burdens associated with reviewing applications, citizen comment
and petitions, and the need to communicate and provide outreach to new categories of sources, including,
again, significant numbers and types of small manufacturing and commercial or residential sources.
Thus, the increased administrative burdens at the
25,000/ 25,000 tpy CO2e levels are so great that we
have concluded that they would not be consistent
with the goals of avoiding absurd results that contravene congressional intent, including avoiding a
permitting burden that would overwhelm the capacity of permitting authorities to effectively implement
their programs.
Based on our revised burden analysis, in this final
action, we have decided to establish a multi-step,
phase-in approach that contains a significantly higher initial threshold level. We have determined that a
100,000 tpy CO2e major source threshold level for
PSD and title V purposes, and a 75,000 tpy CO2e
significance level, produce a level of permitting activ-
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ity that would certainly be an increase over current
workload, but that would be administratively feasible by July 1, 2011. As a result, we have decided to
finalize these thresholds as Step 2.
In reaching this conclusion, we needed to consider
both the sources’ abilities to manage the permitting
process and the permitting authorities’ capacity to
address newly-major sources as expeditiously as possible. As to the former, sources subject to Step 2 will,
for the most part, continue to include the “anyway”
sources subject to Step 1. In addition, we estimate
that Step 2 will include about 500 additional sources
that are not already subject to permitting. Most of
them will become subject to PSD and title V because
of fuel burning. In order to meet the 100,000/75,000
threshold, they will have to burn a significant quantity of fuel, and that means they will be a significant
size. In general, these sources include municipal or
commercial landfills that are large, but not large
enough to be covered by the NSPS, pulp and paper
facilities, electronics manufacturing plants, chemical
production plants, and beverage producers. Although
these sources have not been subject to PSD permitting before, some of them have already been subject
to minor source permitting, and so will have some
familiarity with the permitting process. In addition,
in general, these sources are in source categories
that have larger sources that are already subject to
PSD and title V. As a result, they are in industries
that have experience in the permitting process. Because of their relatively large size and access to
knowledge about the permitting processes, we be-
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lieve these sources will be able to manage the permitting requirements.
As to the permitting authorities’ capacity to handle the Step 2 workload, we note first that our Step 1
approach does not cover newly-major sources. As a
result, the Step 2 threshold and timing has to be established in a way that takes into account permitting
authority challenges in addressing many sources and
categories that would be subject to major source
permitting for the first time.
We considered the various PSD and title V threshold applicability and significance level options in our
final burden analysis, summarized in Table VI–1,
including levels at 50,000 CO2e and 100,000 CO2e.
As Table VI–1 indicates, we estimate that a 100,000
tpy CO2e major source applicability threshold would
result in approximately 550 sources becoming newly
classified as major sources for PSD based on their
GHG emissions, while a 50,000 tpy CO2e threshold
would result in 3,500 newly classified major sources.
We then considered the impact on both PSD and
title V programs of different PSD significance level
options for GHGs. The choice of a PSD significance
level has a direct impact on title V burdens because
PSD permit requirements resulting from modification activities will result in required title V permit
revisions. We developed PSD and title V burden estimates based on significance levels of 50,000 tpy,
75,000 tpy and 100,000 tpy CO2e, combined with a
major source applicability level of 100,000 tpy CO2e.
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At a 50,000 tpy CO2e significance level, we estimated an annual increase of approximately 1,800
PSD permitting actions and almost 2,000 additional
title V permitting actions, as compared to Step 1. At
a 75,000 tpy CO2e significance level, we estimated an
annual increase of approximately 900 PSD permitting actions and just over 1,000 additional title V
permitting actions as compared to Step 1. At a
100,000 tpy CO2e significance level we estimated an
annual increase of approximately 25 PSD permitting
actions and 210 additional title V permitting actions
as compared to Step 1. For title V, under these different scenarios, the major source applicability level
of 100,000 tpy CO2e results in approximately 200
new permits annually, but, as noted, the choice of
significance levels affects the number of required
permit revisions.
Based on this information, we have decided to set
our final Step 2 thresholds at 100,000 tpy CO2e for
major source applicability under PSD and title V and
at a 75,000 tpy CO2e significance level for PSD.
Overall, we estimate that the almost 900 additional
PSD permitting actions (virtually all of which would
be modifications) per year at these levels will result
in an approximately $21 million increase (from Step
1) in states’ annual costs for running PSD programs.
In addition, we estimate that the 1,000 additional
title V permit actions will cause the total title V burden for permitting authorities to increase by $6 million annually from Step 1. This total increase in
permit program burdens of $27 million represents a
34 percent increase over the $78 million in total cost

420a
of PSD and title V programs at Step 1. We consider
this a substantial increase particularly because Step
2’s start date of July 1, 2011, is only 6 months after
Step 1’s start date of January 2, 2011. What’s more,
Step 1 will entail a substantial increase in permitting authority obligations, so that adding the costs of
Step 1 and Step 2 together—$31 million—means
that permitting authorities will be required to increase their permitting resources by approximately
42 percent between now and Step 2. In addition to
the administrative burdens we have been able to
monetize, we must be mindful that permitting authorities will incur other burdens, including the significant support and outreach activities by permitting staff for the many newly permitted sources. We
believe that any lower thresholds in this timeframe,
whether in the PSD and title V applicability levels or
in the significance level, would give rise to administrative burdens that are not manageable by the permitting authorities.
Although the burdens at the 100,000 tpy
CO2e/75,000 tpy CO2e levels are steep, we consider
them manageable. Step 2 permitting for GHGs will
mostly involve source categories in which some
sources have traditionally been subject to permitting,
which should render applying even the new GHG requirements more manageable. These source categories include fossil fuel-fired power plants, petroleum
refineries, cement plants, iron and steel plants, and
petroleum refineries, in addition to other large industrial type source categories. A full description of
the type of sources that we expect will have GHG

421a
emissions that exceed the 100,000 tpy CO2e threshold is provided in the “Technical Support Document
for Greenhouse Gas Emissions Thresholds Evaluation” located in the public docket for this rulemaking.
In addition, because Step 2 does not begin until July
1, 2011, permitting authorities have about 14
months to prepare for it.
In addition, we believe that the sources that will
become subject to PSD and title V requirements at
the 100,000/75,000 tpy CO2e levels will be able to accommodate the additional costs of permitting. For
the most part, these sources will be of a comparable
size and activity level as those sources that are already subject to those requirements.
Because the administrative burdens at the
100,000/75,000 tpy CO2e level are as heavy as the
permitting authorities can reasonably be expected to
carry, adopting these threshold levels is consistent
with our legal basis under the “absurd results” doctrine. Under this basis, we are reconciling the statutory levels with congressional intent by requiring
that the PSD and title V requirements be applied to
GHG sources at levels as close as possible to the
statutory thresholds, and as quickly as possible, in
light of costs to sources and administrative burdens.
Because the administrative burdens at the
100,000/75,000 tpy CO2e level are manageable, we do
not believe that higher threshold levels are justifiable for Step 2. Specifically, at the 100,000/100,000
level—which would entail a 100,000 tpy CO2e significance level, rather than a 75,000 tpy CO2e level—
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permitting sources would need to handle only 20 additional modifications beyond current levels, and
thus would not incur substantial additional costs. By
the same token, we disagree with commenters who
suggested that we needed to set permanent GHG
permitting thresholds for major sources at a rate
equivalent to the amount of GHGs that would be
emitted by conventional pollutants at the 100 and
250 tpy level in order to meet the legal bases of the
“absurd results” and “administrative necessity” doctrines. These levels would likely be well above
300,000 tpy CO2e, depending on fuel types and assumptions regarding the relative emissions of GHGs
compared to the conventional pollutants. Our data
show that none of the levels above 100,000/75,000
tpy CO2e would result in significant increases in administrative burdens. As a result, establishing these
levels would not apply PSD or title V requirements
to GHG sources as quickly as possible, and thus
would not be consistent with our approach in the
Tailoring Rule.
We estimate that facilities meeting the Step 2 major source applicability thresholds account for approximately 67 percent of total national stationary
source GHG emissions. Many commenters felt that
this should be an important basis for our selection of
a threshold, stating that there is no significant loss
in GHG emissions coverage of source categories at
the 100,000 tpy CO2e threshold, and in some cases
arguing that as a result, we should set the level even
higher. We agree that it is important that the coverage in Step 2 represents 86 percent of the coverage at
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full implementation of the statutory 100/250 thresholds.
c. Rationale for EPA’s Plan Beyond Step 2
EPA commits that after Step 2, EPA will begin
another rulemaking in 2011 and complete it by July
1, 2012, and in that rulemaking take comment on a
further phase-in of GHG sources for PSD and title V
applicability (Step 3). However, under this rule, in no
event will EPA apply PSD or title V to sources below
the 50,000 tpy CO2e levels prior to 2016. In addition,
EPA commits to conduct a study, to be concluded by
April 30, 2015, evaluating the status of PSD and title
V applicability to GHG sources, and, based on the
study, complete a rulemaking by April 30, 2016, that
addresses another round of a phase-in.
(1) Proposal
In our proposal, we noted that following implementation of the first phase of PSD and title V applicability to GHG sources, generally at the 25,000
tpy CO2e threshold, additional action would be required over time to assure full compliance with the
statute. We did not establish more steps in the
schedule, but we did commit to conduct a study, to be
completed by 5 years after promulgation, evaluating
the status of PSD and title V applicability to GHG
sources, and, based on the study, complete a rulemaking by 6 years after promulgation that addressed
an additional step of the phase-in.
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(2) Comments
A number of commenters supported the proposal’s
overall approach to phase in the permitting of GHGs,
mainly because this approach will allow permitting
of the largest sources of GHGs immediately while
collecting more information about smaller sources
and more fully considering streamlining options for
subsequent phases. Many of these commenters made
clear that they do not support implementation of the
statutory 100/250 tpy thresholds, even through a
phase-in approach. On the other hand, one commenter asserted that EPA has failed to demonstrate
that it needs 6 years to study and implement NSR
and title V for sources emitting less than 25,000 tpy.
The commenter contends that EPA has not analyzed,
among other things, what combined effect the full
implementation of its streamlining proposals in the
15 months before the due-date for title V permit applications would be to reduce the cost, complexity,
and number of title V permit applications that would
have to be submitted.
(3) Rationale for Further Steps
We agree with commenters who support a phasedin approach to the Tailoring Rule. Our final action
reflects a multi-step process that we believe will facilitate a manageable expansion of PSD and title V
applicability, as appropriate, to GHG-emitting
sources. In our final action, we have established the
initial two steps of a multi-step phase-in of lower
threshold applicability with a commitment to take
further regulatory activity to consider adopting lower
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thresholds. We believe this process will provide substantial opportunity for permitting authorities and
sources to establish enough experience and information, and to provide significant real-world feedback to EPA, so as to better inform decisions on future phase-in steps.
With this overall phase-in approach in mind, in
this final rule, EPA includes an enforceable commitment to undertake a notice-and-comment rulemaking that would begin with an SNPR that we expect to
be issued in 2011 and that we commit will be finalized in 2012. The notice will propose or solicit comment on further reductions in the applicability levels. This rulemaking will take effect by July 1, 2013,
and therefore, in effect, constitute Step 3. In this action, we are committing to a rulemaking for Step 3,
but are not promulgating Step 3, because it is important to allow EPA and the permitting authorities
to gain experience permitting sources under Steps 1
and 2, and to allow time to develop streamlining
methods, before attempting to determine what would
be the next phase-in levels for PSD and title V applicability. While committing to future action, we do
not decide in this rule when the phase-in process will
ultimately end, or at what threshold level, because
all that depends on uncertain variables such as our
progress in developing streamlining approaches and
on permitting authorities’ progress in developing
permitting expertise and acquiring more resources.
We may continue the phase-in process with further
rulemaking(s) after 2016. Alternatively, we may
make a final determination through future rulemak-
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ing that, under a Chevron analysis, accounting for
the “absurd results” doctrine, PSD and/or title V do
not apply to GHG sources that, while small and relatively inconsequential in terms of GHG contribution,
are above the statutory tonnage thresholds for these
programs, and thereby end the phase-in process.
In addition, in this action, we are determining that
in no event—whether through Step 3 or a subsequent step—will we apply PSD or title V to sources
at the 50,000/50,000 tpy CO2e level or lower prior to
May 1, 2016. We have several reasons for making
this determination at this time. Most importantly,
our examination of the expected burdens to the permitting authorities of applying PSD and title V to
GHG sources convinces us that extending the permitting programs to sources at or below the
50,000/50,000 tpy CO2e level within 6 years of promulgation would result in prohibitively heavy burdens.
This threshold option would result in close to 2,000
additional annual PSD permitting actions per year
over the current program and more than 1,000 over
Step 2, including both new construction and modifications. For title V, we estimated an increase of over
1,000 new title V permits (all newly permitted
sources because of GHG emissions) over 2,000 permit
revisions per year over the current program, and
about 980 new title V permits and 900 permit revisions more than the Step 2 amounts.
These increases, which could occur between 2013
and 2016 under our approach depending on the outcome of the Step 3 rulemaking, represent very sub-
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stantial additions to the permitting program. In
terms of cost, we estimate that these additional actions would result in a $73 million per year increase
in joint PSD and title V program costs over the current programs—which is almost a doubling of costs—
and $42 million annual cost increase over Step 2 for
the current programs. We believe that it would take
permitting authorities some time to adjust to this
workload. This is particularly true because at the
50,000/50,000 tpy CO2e level, smaller sources—
including ones not previously subject to permitting
requirements—will become subject to PSD and title
V. It will take some time for both the permitting authorities and the sources to absorb these new obligations.
Importantly, the next lower cut-off—below 50,000
tpy CO2e for the major threshold level—is the
25,000/25,000 tpy CO2e level. For the reasons discussed previously, this level is clearly not manageable within the first 6 years after this action. This applicability level would bring in over 7,000 sources
that would be newly subject to title V permitting and
result in close to 10,000 new PSD permitting actions.
This would result in a 380 percent increase over current program costs for PSD and title V to run these
programs. Based on comments we received from
state and local permitting agencies on our proposed
Tailoring Rule, these levels of permitting activities
would far exceed the administrative capabilities of
the permitting agencies for at least the near future.
Thus, the 6-year exclusion is necessary to provide
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these agencies and their permittees certainty that
this will not occur.
We recognize that at present, we do not have data
that would allow us to compile administrative burden estimates for specific levels between the
50,000/50,000 and 25,000/25,000 tpy CO2e levels we
assessed. However, it is clear that the burdens begin
to rise sharply below the 50,000/50,000 tpy CO2e level. To reiterate, the combined PSD and title V administrative burdens at the 50,000/50,000 tpy CO2e level
cost almost twice as much as the current programs,
but the burdens at the 25,000/25,000 tpy CO2e level
cost almost four times as much as the current programs. As a result, we conclude that dropping the
level below 50,000/50,000 tpy CO2e too soon would
quickly expose the permitting authorities to unacceptably high burdens.
As a further reason for concluding that we will not
reduce thresholds beyond 50,000/50,000 tpy CO2e
during the first 6 years, we recognize that the PSD
permitting process in particular carries important
ramifications for the permitting authorities and the
affected sources. If we have underestimated the
permitting burden or the ability of states to respond
to their additional workload, then permitting backlogs will result, and PSD permit issuance will be delayed, and sources seeking a PSD permit will not be
able to construct or modify. If this were to happen on
a large enough scale, it could have potentially serious
consequences for the national economy.
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Moreover, we need to be mindful that the best information we currently have as to permitting authority burdens represents a national average, as described previously. Our information at the individual
state and local level, where permitting occurs, is not
as robust. Accordingly, we recognize that a particular
state may encounter permitting costs that are higher
than average, and this may result in permitting
backlogs in that state, with the consequence that
sources in that state will face long delays in constructing or modifying. Similarly, even if a particular
state’s costs are in line with the national average,
that state may not be able to find the additional resources to cover those costs as readily as other
states. For this reason, too, sources in that state
could face long delays in constructing or modifying.
Beyond the administrative burdens to permitting
authorities, we recognize that the costs of PSD and
title V permitting to sources may be high, and we are
not inclined to allow their imposition at this time on
sources smaller than the 50,000/ 50,000 tpy CO2e
threshold. At that level, the permitting programs
will apply to a significant number of newly permitted
sources, including a variety of small manufacturing,
commercial and residential categories. The next level
that we have analyzed is the 25,000/25,000 tpy CO2e
threshold. At that level, more than 7,000 more
sources would become subject to PSD each year—
almost all due to modifications—and another 4,000
sources would become subject to title V each year.
These sources would be even smaller than those that
already will have become subject to PSD and title V

430a
due to their GHG emissions. We do not think it reasonable to subject more of those types of sources, and
smaller ones, to permitting costs within the next 6
years.
Finally, we note that moving from a 50,000 tpy
CO2e threshold to 25,000 tpy CO2e will increase the
emissions coverage of GHG stationary sources from
70 percent to 75 percent nationwide, which we consider to be a relatively small amount.
We recognize that our progress in developing
streamlining methods will be a key determinant to
the ability of permitting authorities to administer,
and sources to comply with, PSD and title V at GHG
emission levels below 50,000/50,000 tpy CO2e. Although we commit to pursue streamlining, we cannot
predict our progress. This uncertainty may be problematic for stakeholders, primarily permitting authorities and industry. That is, permitting authorities will face uncertainty in planning the scope of
their programs over the next few years, and industry
will face uncertainty as to what new construction
projects and modifications will be subject to PSD for
GHGs. By determining now that for the next 6 years
we will not impose PSD requirements below a floor
at the 50,000/50,000 tpy CO2e level, we add a measure of needed certainty.
We also recognize that selecting a level that is too
high or keeping a level for too long means that some
sources may construct or modify without implementing BACT level controls, and this could result in additional emissions of GHGs. We need to be vigilant
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and to protect against this outcome. Even so, all
things considered, we believe that our determination
not to apply the PSD or title V permitting requirements to sources below the 50,000/50,000 tpy CO2e
level for the first 6 years also represents a reasonable balancing of protection of the environment with
promotion of economic development. This type of
balancing is consistent with our authority under the
PSD provisions.
We also raised the issue of “hollow” or “empty”
permits in discussing our rationale for why it may
make sense to delay title V permitting under our
proposal. We were concerned that many title V permits for GHG sources would contain no applicable
requirements, and their issuance would therefore be
of little value and would not be the best use of scarce
resources. Several commenters agreed that implementing title V for GHGs will, at least initially, require “empty permits” to be issued to GHG sources
because such sources will not be subject to “substantive” requirements, and that this would not be the
best use of scarce resources.
We believe that the amount of resources that
would be spent on, and the limited value that would
result from, “empty permits” does warrant consideration under the Chevron analysis, taking account of
the “absurd results” doctrine. Therefore, we intend to
consider the role of “empty permits” when we undertake future rulemaking. However, we believe the issue of “empty permits” has limited or no relevance to
the first two steps of the phase-in that we are prom-
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ulgating in this rule. During Step 1, permitting for
GHGs is only required if the source is otherwise subject to permitting for its emissions of non-GHGs.
Those sources very likely will be subject to existing
substantive applicable requirements for non-GHGs
(e.g., NSPS, Maximum Achievable Control Technology (MACT), and SIP requirements, including PSD).
Thus, there should be no, or at least no additional,
“empty permits” during Step 1. For Step 2, it is possible that sources that become subject to title V requirements for GHG emissions may not be subject to
other requirements, but our assessment suggests
that this is very unlikely. We estimate that virtually
all of the 550 newly-major sources in Step 2 will be
subject to applicable requirements under the CAA
because they are from categories that have been traditionally subject to regulations, such as smaller industrial sources from already regulated categories,
large landfills, and oil/gas/coal production. Even the
approximately 50 newly-subject commercial sources
in Step 2, which we estimate to be comprised of very
large hospitals, are likely to be covered by standards
for medical waste incinerators. In addition, we expect these sources may well be subject to SIP requirements. Thus, we do not expect any, or at most
very few “empty permits” during Step 2.
In later stages of implementation (e.g., prospective
Step 3) or in the event that we permit smaller, nontraditional sources of GHGs that have never otherwise been subject to major source permitting, there
would be a greater potential for “empty permits” to
be issued under title V. Cognizant of this, we intend
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to further explore in the rulemaking for Step 3 “empty permit” theories under the “absurd results” rationale that may serve to permanently narrow the
scope of title V to exclude sources that would potentially be required to obtain an “empty permit” due to
GHG emissions.
In this action, EPA is also finalizing its proposal to
commit to conduct an assessment of the threshold
levels—to be completed in 2015, 5 years after this
action—that will examine the permitting authorities’
progress in implementing the PSD and title V programs for GHG sources as well as EPA’s and the
permitting authorities’ progress in developing
streamlining methods. We further commit to undertake another round of rulemaking—beginning after
the assessment is done, and to be completed by April
30, 2016—to address smaller sources.
We disagree with the commenter who asserted
that we do not need 6 years to study and implement
PSD and title V for smaller sources. As we discussed
in the proposal, and reiterate in this final action, we
do not have sufficient information at this time to determine the applicability and effectiveness of the various permitting streamlining techniques. For reasons
discussed in more detail in section V.E.1 regarding
streamlining, we are not now able to determine how
such techniques will be implemented or whether
they will prove viable or effective. We agree with the
commenter that these measures may reduce the
scope, cost, and complexity of these programs, but
there is considerable uncertainty as to the extent of
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this effect. We do commit in this action to fully investigate, propose, and evaluate permit streamlining
techniques to determine where they may have applications, how they would be applied, and whether
they can withstand legal challenge. Even for those
techniques that may ultimately be deemed viable,
there is a significant time period necessary for rulemaking and state adoption, all of which could take
up to 3 years or more. We also note that we will be
required to complete our study of the effectiveness of
these techniques within 5 years, meaning that, in
order to complete it in time, we will essentially need
to begin the study as soon as relevant data are starting to become available. Finally, the sixth year, in
which EPA must complete rulemaking, requires proposal and promulgation of a rule within 1 year,
which is an ambitious schedule. Therefore we believe
that 6 years is appropriate for this type of effort. We
also have received a substantial number of comments
from permitting authorities that agreed with our 5year timeframe, or a greater timeframe, to get more
prepared for permitting smaller sources.
d. Other Comments on “Absurd Results” Doctrine
We received other comments on our application of
the “absurd results” doctrine, which we respond to in
the RTC document. One comment was overarching,
and so we respond to it here: Commenters have asserted that under the “absurd results” doctrine, EPA
does not have authority to, or at least should not,
promulgate the endangerment/cause or contribute
findings (which we will sometimes refer to as the
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“findings”) or the LDVR because doing so would trigger the PSD and title V requirements, which in turn
would give rise to “absurd results”. According to
commenters, under the “absurd results” case law,
EPA is obliged to avoid taking any action that would
trigger absurd results and in this case that means
foregoing the endangerment/ cause or contribute
findings and/or the LDVR, or at least deferring finalizing them until EPA has time to streamline PSD
and title V requirements so as to avoid “absurd results”. Commenters made the related comment that
if we promulgate the LDVR, and thereby trigger
PSD, we cannot rely on the “absurd results” doctrine
because it is our own actions—the promulgation of
the LDVR—that will have given rise to the “absurd
results,” and under those circumstances, the doctrine
is not available.
The comments that EPA had no authority to
promulgate, or should not have promulgated, the endangerment/ cause or contribute findings or the
LDVR at the times that EPA did are not relevant to
this rule, the Tailoring Rule. EPA has already promulgated the findings and the LDVR, and the LDVR
triggers PSD and title V applicability, as we have
seen. These comments would have been relevant only
to the proposed findings and LDVR, and we are not,
in this rulemaking, revisiting or reopening the findings or the LDVR. 48

EPA does have pending before it ten petitions to reconsider
the endangerment and cause or contribute findings. EPA is
48
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Commenters claim that if EPA promulgates the
LDVR, the “absurd results” doctrine will no longer
apply to the Tailoring Rule because it will have been
EPA’s own action—promulgation of the LDVR—that
gives rise to the “absurd results”. We disagree for
several reasons. For one thing, commenters have not
cited case law, and our research has disclosed none,
in which a court specifically addressed a similar situation and issued a holding along the lines of what
commenters urge. Moreover, commenters’ approach
would be punitive because the absurd results would
occur absent this rule going final. Such an outcome
would be counter to the purpose of the doctrine. That
is, it would mean that PSD and title V would apply
to GHG sources by their terms—at the statutory levels, as of January 2, 2011—with all the adverse consequences described elsewhere.
In any event, and although we are not obligated to
respond to these comments on the merits, they are
incorrect on the merits, for the reasons that follow.
This discussion should not be viewed as reopening
the endangerment/cause or contribute findings or the
LDVR because, as stated previously, we are not reconsidering or reopening those two actions in this
rule.
In determining and implementing congressional
intent, it is important that the statutory provisions
at issue be considered together—(1) The obligation to
carefully evaluating those petitions and expects to issue its decision(s) on or about July 30, 2010.
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make a determination on endangerment and contribution under CAA section 202(a); (2) if affirmative
endangerment/cause or contribute findings are
made, the obligation to promulgate standards applicable to the emission of any air pollutant from new
motor vehicles or new motor vehicle engines under
CAA section 202(a); and (3) the PSD and title V applicability provisions. The most appropriate reading,
and certainly a reasonable reading, is that we are
required to take the action we have taken, and are
taking with this rule, and that is to issue the findings, promulgate the LDVR, and promulgate the Tailoring Rule. Our approach gives effect to as much of
Congress’s intent for each of these provisions, and
the CAA as a whole, as possible.
With respect to the endangerment/ cause or contribute findings under CAA section 202(a), congressional intent is clear that, as we stated in making the
findings and the Supreme Court held in Massachusetts v. EPA, we are precluded from considering factors other than the science based factors relevant to
determining the health and welfare effects of the air
pollution in question. Accordingly, EPA determined
that under Massachusetts v. EPA, 549 U.S. 497
(2007) we were precluded from deferring or foregoing
the findings due to concern over impacts on stationary sources affected by PSD or title V requirements.
See 74 FR at 66496, 66500–01 (“Taken as a whole,
the Supreme Court’s decision clearly indicates that
policy reasons do not justify the Administrator avoiding taking further action on the questions here.”); see
also Massachusetts v. EPA, 549 U.S. at 533; see also
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74 FR at 66515–16 (December 9, 2009). (The Administrator “must base her decision about endangerment
on the science, and not on the policy considerations
about the repercussions or impact of such a finding). 49 Moreover, as EPA also noted, “EPA has the
ability to fashion a reasonable and common-sense
approach to address greenhouse gas emissions and
climate change.” 74 FR at 66516.
Regarding the timing of the LDVR, Congress’s intent was that endangerment/cause or contribute
findings under section 202(a) would in fact lead to
control of the air pollutants from new motor vehicles
and new motor vehicle engines contributing to the
harm. The primary goal of section 202(a) is to
achieve such reductions by requiring that EPA adopt
emissions standards, and as a result, proceeding
with the LDVR is consistent with that goal. In contrast, deferring the LDVR and thereby delaying
achievement of the public health and welfare benefits Congress expected and required under section
202(a) would run directly counter to what Congress
intended under section 202(a)—EPA issuing emissions standards to address the public health and welfare problems that were identified, not EPA refusing
to do so.

Note, that at least one petition for reconsideration on the endangerment/contribution findings raises the same arguments
related to the timing of decisions and absurd results. As noted
before, EPA is carefully evaluating all the pending petitions for
reconsideration.
49
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Moreover, we have compelling reasons to proceed
with the LDVR, in the manner that we did. As we
stated in the LDVR, in response to similar comments
that we were not obligated to conduct that rulemaking, or to conduct it at the time that we did:
Some of the comments relating to the stationary
source permitting issues suggested that EPA should
defer setting GHG standards for new motor vehicles
to avoid * * * [adverse] stationary source permitting
impacts. EPA is issuing these final GHG standards
for light-duty vehicles as part of its efforts to expeditiously respond to the Supreme Court’s nearly three
year old ruling in Massachusetts v. EPA, 549 U.S.
497 (2007). In that case, the Court held that greenhouse gases fit within the definition of air pollutant
in the Clean Air Act, and that EPA is therefore compelled to respond to the rulemaking petition under
section 202(a) by determining whether or not emissions from new motor vehicles cause or contribute to
air pollution which may reasonably be anticipated to
endanger public health or welfare, or whether the
science is too uncertain to make a reasoned decision.
The Court further ruled that, in making these decisions, the EPA Administrator is required to follow
the language of section 202(a) of the CAA. The Court
stated that under section 202(a), “[i]f EPA makes
[the endangerment and cause or contribute findings],
the Clean Air Act requires the agency to regulate
emissions of the deleterious pollutant.” 549 U.S. at
534. As discussed above, EPA has made the two findings on contribution and endangerment. 74 FR 66496
(December 15, 2009). Thus, EPA is required to issue
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standards applicable to emissions of this air pollutant from new motor vehicles.
The Court properly noted that EPA retained “significant latitude” as to the “timing * * * and coordination of its regulations with those of other agencies”
(id.). However it has now been nearly three years
since the Court issued its opinion, and the time for
delay has passed. In the absence of these final
standards, there would be three separate federal and
state regimes independently regulating light-duty
vehicles to increase fuel economy and reduce GHG
emissions: NHTSA’s CAFE standards, EPA’s GHG
standards, and the GHG standards applicable in California and other states adopting the California
standards. This joint EPA–NHTSA program will allow automakers to meet all of these requirements
with a single national fleet because California has
indicated that it will accept compliance with EPA’s
GHG standards as compliance with California’s GHG
standards. 74 FR at 49460. California has not indicated that it would accept NHTSA’s CAFE standards
by themselves. Without EPA’s vehicle GHG standards, the states will not offer the federal program as
an alternative compliance option to automakers and
the benefits of a harmonized national program will
be lost. California and several other states have expressed strong concern that, without comparable
federal vehicle GHG standards, the states will not
offer the federal program as an alternative compliance option to automakers. Letter dated February
23, 2010 from Commissioners of California, Maine,
New Mexico, Oregon and Washington to Senators
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Harry Reid and Mitch McConnell (Docket EPA–HQ–
OAR–2009–0472–11400). The automobile industry
also strongly supports issuance of these rules to allow implementation of the national program and
avoid “a myriad of problems for the auto industry in
terms of product planning, vehicle distribution, adverse economic impacts and, most importantly, adverse consequences for their dealers and customers.”
Letter dated March 17, 2010 from Alliance of Automobile Manufacturers to Senators Harry Reid and
Mitch McConnell, and Representatives Nancy Pelosi
and John Boehner (Docket EPA–HQ–OAR–2009–
0472– 11368). Thus, without EPA’s GHG standards
as part of a federal harmonized program, important
GHG reductions as well as benefits to the automakers and to consumers would be lost.165 In addition,
delaying the rule would impose significant burdens
and uncertainty on automakers, who are already
well into planning for production of MY 2012 vehicles, relying on the ability to produce a single national fleet. Delaying the issuance of this final rule
would very seriously disrupt the industry’s plans.
Instead of delaying the LDV rule and losing the
benefits of this rule and the harmonized national
program, EPA is directly addressing concerns about
stationary source permitting in other actions that
EPA is taking with regard to such permitting. That
is the proper approach to address the issue of stationary source permitting, as compared to delaying
the issuance of this rule for some undefined, indefinite time period.
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75 FR 25,402 cols. 1–3 (May 7, 2010) (footnote omitted).
With respect to both the endangerment/cause or
contribute findings and the LDVR, it would require
speculation and conjecture to defer—or, certainly, to
forego altogether—the findings or LDVR until EPA
completed streamlining the PSD and title V requirements on grounds that doing so would allow full
compliance in the future with all PSD and title V
statutory provisions. That is the gist of commenters’
argument—that EPA should defer or forego issuance
of the findings and the LDVR to avoid causing an absurd result from implementation of the separate PSD
and title V programs. Underlying this claim is the
assumption that this would allow EPA to avoid the
“absurd results”. As we discuss elsewhere in this
rulemaking, there is no basis at this point to determine that streamlining will ultimately allow full
compliance with the PSD and title V requirements.
Rather, it is possible that EPA may conclude that
none of the available streamlining techniques will
allow all GHG sources at the statutory thresholds to
comply with PSD and title V requirements in a manner that does not impose undue costs on the sources
or undue administrative burdens on the permitting
authorities. Under these circumstances, EPA may
then permanently exclude GHG source categories
from PSD or title V applicability under the absurd
results doctrine. Moreover, it may well take many
years before EPA is in a position to come to a conclusion about the extent to which streamlining will be
effective and therefore be able to come to a conclu-
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sion as to whether any source categories should be
permanently excluded from PSD or title V applicability. In our rulemaking today, we describe what actions we expect to take in the first 6 years after PSD
and title V are triggered for GHG sources, and we
may well be in a situation in which we continue to
evaluate streamlining measures and PSD and title V
applicability to GHG sources after this 6-year period.
Accordingly, deferring the endangerment/cause or
contribute findings and LDVR until such time that
PSD and title V streamlining would allow full implementation of these programs at the statutory limits would serve only to delay the benefits of the
LDVR, as well as the benefits that come from phasing in implementation of the PSD program to cover
larger sources first. It would rely on an assumption
that is unfounded at this point, that is, that such full
compliance will be required at some point in the future. Delaying the emissions benefits of the LDVR
and the related emissions benefits from partial implementation of the PSD program fails to implement
Congress’ intent that the endangerment/cause or
contribute findings “shall” lead to emissions standards for new motor vehicles contributing to the endangerment, and related emissions controls for the
same air pollutant under the PSD program. EPA
need not determine at this time what approach
would be appropriate if there was a determination
that full compliance with PSD and title V would in
fact occur at some point in the future. In this case,
absent such a determination, it would be improper to
rely on speculation of such a future possibility as a
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basis under section 202(a) to defer or forego issuance
of the LDVR on the grounds that EPA should defer
or forego the LDVR to avoid causing an absurd result. Likewise there is no basis to defer proceeding at
this time with the streamlining of the PSD and title
V programs.
With respect to the PSD and title V applicability
requirements, as we discuss elsewhere, we believe
that Congress expressed a clear intent to apply PSD
and title V to GHG sources and that the phase-in approach incorporated in the Tailoring Rule is fully appropriate. Proceeding now with the endangerment/contribution findings and LDVR, even if phasing-in of the PSD and title V programs is required, is
consistent with our interpretation of the PSD and
title V applicability requirements. Delaying the endangerment/contribution findings or LDVR, and
thereby delaying the triggering of PSD and title V
requirements for GHG sources, would lead to the loss
of a practicable opportunity to implement the PSD
and title V requirements in important part, and
thereby lead to the loss of important benefits. As discussed elsewhere, promulgating the LDVR and applying the PSD and title V requirements to the largest GHG sources, as we do in this Tailoring Rule, is
practicable because the sources that would be affected by the initial implementation steps we promulgate in this rule are able to bear the costs and the
permitting authorities are able to bear the associated
administrative burdens. Promulgating the LDVR
now provides important advantages because the
sources that would be affected by the initial steps are
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responsible for most of the GHG emissions from stationary sources.
It should also be noted that as discussed elsewhere
in this rulemaking, our ability to develop appropriate
streamlining techniques for PSD and title V requirements is best done within the context of actual
implementation of the permitting programs, and not
in isolation of them. That is, because the great majority of GHG sources have not been subject to PSD
and title V requirements, we will need to rely on the
early experience in implementing the permitting requirements for the very large sources that initially
will be subject to those requirements in order to develop streamlining techniques for smaller sources. It
is the real world experience gained from this initial
phase that will allow EPA to develop any further
modifications that might be necessary. This would
not and could not occur if the LDVR were delayed
indefinitely or permanently, so that PSD and title V
requirements were not triggered. It is unrealistic to
expect that delaying action until a future tailoring
rule could resolve all of the problems identified in
this rulemaking, absent any real world implementation experience.
At its core, commenters’ argument is that EPA
should delay (if not forego altogether) doing anything
to address GHG emissions and the problems they
cause until it can do so in a way that does not cause
any implementation challenges, even if that delay
results in continued endangerment to public health
and welfare. EPA does not take such a myopic view
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of its duties and responsibilities under the CAA.
Congress wrote the CAA to, among other things,
promote the public health and welfare and the productive capacity of the population. CAA § 101(b)(1).
EPA’s path forward does just this. Thus, proceeding
with the endangerment/ cause or contribute findings,
the LDVR, and with PSD and title V through the
phase-in approach of the Tailoring Rule maximizes
the ability of EPA to achieve the Congressional goals
underlying sections 202(a) and the PSD and title V
provisions, and the overarching CAA goal of protecting public health and welfare. Congress called for
EPA (1) To determine whether emissions from new
motor vehicles contribute to air pollution that endangers, (2) if that the determination is affirmative,
to issue emissions standards for new motor vehicles
to address the endangerment, and (3) to implement
the PSD and Title V program to address similar
emissions in their permitting program as another
tool to address the air pollutant at issue. Delaying
both the LDVR and PSD/title V implementation, as
commenters have called for, would run directly counter to these Congressional expectations. Commenters’ calls for deferral or foregoing of the findings or
LDVR are generally phrased in a conclusory fashion,
and do not demonstrate how EPA could take the required CAA actions concerning GHGs while remaining within the requirements of each of the various
CAA provisions, and achieving the overall goals of
the CAA. As such the comments do not provide a valid basis for the deferral of agency action they suggest.
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9. “Administrative Necessity” Basis for PSD and Title V Requirements in Tailoring Rule
EPA believes that the “administrative necessity”
doctrine, within the Chevron framework, also justifies this rulemaking. Applying the applicability requirements of the PSD and title V programs according to a literal reading of their terms (as EPA has
narrowed them in the past through interpretation) to
GHG sources beginning on the January 2, 2011 date
that regulation of GHGs takes effect would sweep so
many sources into those programs as to render the
programs impossible for the permitting authorities to
administer. Although streamlining the PSD and title
V programs offers some promise to improve the administrability of the programs, given the time needed to implement such streamlining, the stepby-step
expansion of PSD and title V requirements to GHG
sources that we are promulgating is the most that
the permitting authorities can reasonably be expected to administer.
This section discusses the application of the “administrative necessity” doctrine. Our views concerning this doctrine remain similar to what we said at
proposal, except that in this rulemaking we place the
doctrine more clearly in the Chevron analytical
framework, we revise our assessment of the administrative burdens due to new analysis we have conducted and information we have received since proposal, and we make certain revisions to the tailoring
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approach. 50 This analysis and information, as well as
the revisions to the tailoring approach, have already
been presented previously, in the discussion of the
“absurd results” basis. In addition, it is not necessary
to reiterate the lengthy discussion of the “administrative necessity” doctrine that we included in the
proposal or the factual data presented previously; as
a result, this section briefly highlights the conclusions we have reached about the application of this
doctrine.
As noted previously, under the PSD and title V applicability provision—read literally, as we have long
interpreted them—EPA’s recent promulgation of the
LDVR will trigger the applicability of PSD and title
V for GHG sources at the 100/250 tpy and 100 tpy
threshold levels, respectively, as of January 2, 2011.
This is because PSD applicability hinges on the definition of “major emitting facility” and title V applicability hinges on the definition of “major sources,” and
those terms, read literally, and under EPA’s longIn addition, we base our reliance on the “administrative necessity” doctrine on the administrative burdens to the permitting authorities of permitting smaller GHG sources, but not on
the relatively small amount of GHG emissions associated with
the smaller sources. See Alabama Power v. Costle, 636 F.2d 323,
357 (DC Cir. 1980) (establishing the “administrative necessity”
doctrine as “inherent in the administrative process” and presumptively available under the statutory scheme, absent clear
congressional intent to the contrary; but adding that in contrast, “there exists no general administrative power to create
exemptions to statutory requirements based upon the agency’s
perceptions of costs and benefits”).
50
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standing narrowing interpretation, apply PSD and
title V, respectively, to sources of any air pollutant
that is subject to regulation under another provision
of the CAA. EPA’s promulgation of the LDVR means
that GHGs will become subject to regulation on the
date that the rule takes effect, which will be January
2, 2011.
Absent tailoring, the January 2, 2011 trigger date
for GHG PSD applicability will give rise to an extraordinarily large number of PSD permitting actions—we estimate more than 81,000 per year—
representing an increase of almost 300-fold over the
current 280 PSD permitting actions each year. In
addition, over 6 million sources will become subject
to title V, an increase of more than 400-fold over the
14,700 sources that currently are subject to title V.
The permitting authorities will find it impossible to
administer programs of these sizes as of that date.
All this results from a literal application of the
PSD and title V applicability provisions to GHG
sources. However, under Chevron, we must interpret
and apply statutory requirements on the basis of
congressional intent. Although the literal meaning of
the statutory provisions is the first and generally the
best indicator of congressional intent, there are cases
in which that is not so. As discussed previously, we
believe that as a general matter, statutory directives
should be considered to incorporate Congress’s intent
that they be administrable, and we believe that this
proposition is implicit in the “administrative necessity” doctrine that the DC Circuit has established and
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that we believe applies here. See Alabama Power v.
Costle, 636 F.2d 323, 356–57 (DC Cir. 1980). This
doctrine authorizes EPA to undertake a process for
rendering the PSD and title V requirements administrable. Indeed, the Court in Alabama Power established this doctrine specifically in the context of the
PSD provisions, including, in particular, the modification provision. As noted elsewhere, the Court held
that EPA may “consider the administrative burden”
associated with applying PSD for emissions increases, and establish significance levels designed to avoid
“severe administrative burdens on EPA, as well as
severe economic burdens” on sources. Id. at 405.
As we said in the proposal, we read the case law to
establish a three-step approach for implementing the
“administrative necessity” doctrine: An agency is not
required to adhere to literal statutory requirements
if the agency, as the first step, makes every effort to
adjust the requirements within the statutory constraints, but concludes with justification—at the second step—that it would be impossible to comply with
the literal reading of the statute. Under those circumstances, the agency may—at the third step—
develop what is in effect a compliance schedule with
the statutory requirements, under which the agency
will implement the statute as much as administratively possible and as quickly as administratively
possible. See 74 FR 55315—55316.
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a. First Step of the “Administrative Necessity” Analysis: Streamlining
In the proposed rulemaking, EPA discussed at
length the prospect of streamlining both PSD and
title V. EPA described “several potentially useful
tools available in the streamlining toolbox for the
PSD permitting threshold level, the PSD significance
level, and the title V permitting threshold,” specifically:
For the PSD permitting threshold level and significance level, there are at least three such tools: The
first is interpreting the definition of “potential to
emit” so that the amount of a source’s emissions that
counts in determining whether it qualifies as a major
source and therefore is above the permitting threshold requirements is closer to the amount of its emissions when it is in actual operation, rather than the
amount of emissions that the source would emit if it
were operating continuously. Narrowing the definition of PTE is a potentially extremely important tool
in this context because identifying the amount of a
source’s emissions as closer to its actual emissions in
this manner would mean that very large numbers of
residential and commercial sources would have significantly lower emissions and would fall below the
statutory threshold requirements for triggering PSD.
Second, EPA believes it may be able to develop programs involving general permits, under which large
numbers of similarly situated sources would each be
covered by essentially the same permit established
through a regulatory action by the permitting au-
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thority. This approach could achieve economies of
scale and thereby reduce administrative burden.
Third, EPA believes it may be able to streamline the
single most time-consuming element of the PSD
permit program, which is the determination of BACT
as required under CAA § 165(a)(4), by establishing
presumptive BACT levels for certain source categories that comprise large numbers of sources. As for
title V, as discussed below in detail, EPA believes
that defining “potential to emit” to reflect more closely a source’s actual operation and developing a program of general permits could streamline the administration of title V permits.
74 FR 55315 col. 2–3.
At proposal we stated that we would, and we still
commit to, vigorously pursue development of these
streamlining measures, and, as indicated in our discussion of streamlining methods in section V.E.1 and
in response to comments, we have already begun developing those measures. For example, as described
elsewhere, we have done much work—both with
stakeholders and in-house—to begin to develop recommendations for what controls would qualify as
BACT for various industries. This work is important
as a foundation for developing presumptive BACT,
which is a potentially efficient streamlining measure.
However, it is not possible for us or the state and
local permitting authorities to develop and implement streamlining techniques by the time that PSD
and title V are triggered for sources emitting
GHGs—January 2, 2011—or shortly thereafter. De-
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veloping streamlining methods would entail acquiring more information about the affected industry,
may entail rulemaking, and would likely entail some
type of public review of proposals for streamlining
even if not done through rulemaking. As discussed in
section V.E, we do not expect that we could complete
all those steps for meaningful streamlining measures
within 2 years.
b. Second Step of the “Administrative Necessity”
Analysis: Demonstration of Administrative Impossibility
With no streamlining measures available at the
time that PSD and title V would apply to sources of
GHGs or shortly thereafter, under the second step of
the “administrative necessity” analysis, we must determine whether implementation of the statutory requirements at that time would be administratively
impossible for the permitting authorities. We are
mindful that the DC Circuit has cautioned that this
showing is a high hurdle. See 74 FR 55317.
Even so, we believe there is no question that a literal application of the PSD and title V programs to
GHG sources as of January 2, 2011 would be flatly
impossible for the state and local permitting authorities to administer for at least an initial period of
time. 51 The key facts have been recounted previously,
We recognize that in a few states, we are the permitting authority. We do not think that this changes the calculation of
administrative burdens. We do not believe that we could reasonably be expected to adjust our budget to accommodate the
large new permitting burdens, and even if we could, the admin51
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and no more than a brief recitation is necessary here.
On the PSD side, annual permit applications would
increase by over 300-fold, from 280 to almost 82,000;
costs to the permitting authorities would increase
more than 100-fold, from $12 million to $1.5 billion;
and the permitting authorities would need to hire,
train, and manage 9,772 FTEs. For title V, total
permit applications would increase by over 400-fold,
from 14,700 to 6.1 million; costs to the permitting authorities would increase from $62 million to $21 billion; and the permitting authorities would need to
hire, train, and manage 229,118 FTEs.
We have elaborated upon these burdens elsewhere
in this notice. They bespeak an impossible administrative task. It is not hyperbole to say that if these
administrative responsibilities are not considered
impossible within the meaning of the “administrative
necessity” doctrine, then it is difficult to imagine
what would be considered impossible.
c. Third Step of the “Administrative Necessity” Analysis: Tailoring
Under the third step of the “administrative necessity” analysis, we must demonstrate that the steps
we intend to take towards implementation of the
statutory requirements are the most that can be
done during the indicated time frames, in light of
administrative resources. In this manner, we adhere
istrative burdens would remain in most of the rest of the nation
where it is the state or local agencies that bear permitting responsibility.
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most closely to the statutory requirements. See 74
FR 55318. This amounts to establishing a schedule
for phasing in PSD and title V applicability to GHG
sources. Because this step is based on the administrative resources of the permitting authorities, our
analysis is similar, and leads to the same conclusions, as we described previously concerning the “absurd results” basis. That is, we believe that our tailoring approach—including Step 1, to be implemented as of January 2, 2011; Step 2, to be implemented
as of July 1, 2011; the additional rulemaking that we
commit to finalize by July 1, 2012, and that will address further threshold reductions as a Step 3; the
study and subsequent rulemaking to address smaller
sources by April 30, 2016; and the determination not
to lower the threshold below 50,000/ 50,000 tpy CO2e
before April 30, 2016 at the earliest—is the most that
we can do to expand the PSD and title V programs,
based on administrative resources and the information we currently have about the prospects for
streamlining and increasing permitting resources.
As noted previously, at some point in the process
of additional rulemaking, we may conclude under the
“absurd results” doctrine that we will not apply PSD
or title V to GHG sources below a certain size level.
The same conclusion may be supportable under the
“administrative necessity” doctrine if we decide,
based on the information available to us, that even
with all of the streamlining that we are able to accomplish and even with a significant expansion of
permitting resources, it may not be administratively
feasible to implement PSD or title V to sources below
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that level. See Alabama Power v. Costle, 636 F.2d at
358 (acknowledging, in discussing the “administrative necessity” doctrine, that “[c]ategorical exemptions from the clear commands of a regulatory statute [are] sometimes permitted,” although emphasizing that such exemptions “are not favored”).
In addition, as noted above, in a subsequent rulemaking, we may conclude that title V should not apply to GHG sources with “empty permits,” under the
“absurd results” doctrine. The basis for this conclusion could be a determination that (1) although the
applicability provisions apply by their terms to
sources on the basis of their emissions, and without
regard to whether the sources would hold “empty
permits,” those provisions cannot be read literally
under the “absurd results” doctrine; and (2) it is not
clear whether Congress intended that title V apply to
such sources, and EPA has reasonably determined,
under Chevron Step 2, that title V does not. If we
come to that conclusion, then, at that point in time,
the “administrative necessity” doctrine would remain
relevant for title V purposes only if it is necessary,
for administrative reasons, to phase in the application of title V to GHG sources that have applicable
requirements, and that therefore do not have “empty
permits.” This is because the “administrative necessity” doctrine is relevant only when a statutory directive, read literally, imposes impossible administrative obligations, and Congress may be presumed
to have intended that the directive be administrable.
The “administrative necessity” doctrine would not
come into play if it is concluded either that under the
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“absurd results” doctrine Congress did not intend the
statutory directive or that, under that doctrine, Congress’s intent was not clear and EPA reasonably decided that the directive does not apply.
10. “One-Step-at-a-Time” Basis for Tailoring Rule
In addition to the “absurd results” and “administrative necessity” doctrines, the “one-step-at-a-time”
judicial doctrine, within the Chevron framework,
supports EPA’s Tailoring Rule. The case law under
this doctrine, described previously, indicates that the
doctrine justifies an agency’s step-by-step approach
under the following circumstances or conditions: (1)
The agency’s ability to comply with a statutory directive depends on facts, policies, or future events
that are uncertain; (2) the agency has estimated the
extent of its remaining obligation; (3) the agency’s
incremental actions are structured in a manner that
is reasonable in light of the uncertainties; and (4) the
agency is on track to full compliance with the statutory requirements. EPA’s Tailoring Rule fulfills each
of those four.
First, as the DC Circuit stated in
National Association of Broadcaster v. FCC, 740
F.2d 1190, 1210 (DC Cir. 1984) (“National Association of Broadcasters”), incremental agency action is
most readily justifiable “against a shifting background in which facts, predictions, and policies are in
flux and in which an agency would be paralyzed if all
the necessary answers had to be in before any action
at all could be taken.” Those circumstances are pre-
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sent here, and so is that fact that the task at hand is
extraordinarily demanding. As discussed previously,
EPA and the permitting authorities’ progress in implementing the PSD and title V programs for GHG
sources will depend in large measure on the development of streamlining measures and increases in
permitting authorities’ resources, and those things
carry some uncertainty and in any event, under the
best of circumstances, cannot have much impact for
at least several years. It will take EPA that long to
develop streamlining measures, and it will take permitting authorities that long to begin to raise money
and hire and train FTEs.
Second, as the Court stated in National Association of Broadcasters, “the agency [should] ma[k]e
some estimation, based upon evolving economic and
technological conditions, as to the nature and magnitude of the problem it will have to confront when it
comes to [undertake the remaining steps]” and that
estimation must be “plausible and flow from the factual record compiled.” Id. at 1210. Here, EPA has
done this by estimating the number of PSD and title
V permits and the costs of issuing them, and has
provided as much information as possible about the
development of streamlining methods and permitting
authority resources.
Third, again as the Court stated in National Association of Broadcasters, it must be “reasonable, in the
context of the decisions made in the proceeding under review, for the agency to have deferred the issue
to the future. With respect to that question, post-
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ponement will be most easily justified when an agency acts against a background of rapid technical and
social change and when the agency’s initial decision
as a practical matter is reversible should the future
proceedings yield drastically unexpected results.” Id.
at 1211. Here, our tailoring approach is reasonable
in light of changes in permitting authority capacity
that may occur with the development of streamlining
methods and increased resources. In addition, the
first two steps that EPA promulgates today are reasonable initial steps that we expect to build on by
lowering thresholds, as appropriate, in the future.
We have no reason to suspect that we may need to
reverse either of the first two steps. Having received
and analyzed extensive comment on the number of
permitting actions to expect and on permitting authority resources, we consider it unlikely that we
would need to establish a higher threshold level than
what we have established in Steps 1 and 2. In addition, if we were to adopt an “empty permits” approach for title V, we would not need to reverse either of Steps 1 and 2, as explained above.
Finally, as the DC Circuit stated in Grand Canyon
Air Tour Coalition v. F.A.A., 154 F.3d 455, 477–78
(DC Cir. 1998), the Courts will accept an initial step
towards full compliance with a statutory mandate, as
long as the agency is headed towards full compliance,
and we believe that the doctrine is applicable here.
EPA intends to require full compliance with the CAA
applicability provisions of the PSD and title V programs, but we believe that in the case of GHGemitting sources, by application of the “absurd re-
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sults” doctrine or the “administrative necessity” doctrine, full compliance with the applicability provisions does not necessarily mean full compliance with
the literal terms of those provisions. 52 Rather, as we
have explained elsewhere, in the case of GHG
sources, full compliance may mean compliance with
higher levels that are consistent with congressional
intent, under the “absurd results” doctrine, or that
are within the reach of permitting authorities in
light of their administrative constraints, under the
“administrative necessity” doctrine. This rulemaking
constitutes a package of initial steps towards that
full compliance, and, seen in that light, is supported
by the “one-step-at-a-time” doctrine.
Even if the doctrine were found to apply only when
an agency is committed to fully implementing statutory requirements according to their literal terms, we
believe that the steps we promulgate in this notice
would be considered valid under the one-step-at-atime doctrine. This is because even if we are incorrect about the applicability of the “absurd results”
and “administrative necessity” doctrines, so that
GHG sources are required to comply with the literal
terms of the PSD and title V applicability provisions,
the “one-stepat-a-time” doctrine would allow PSD
For reasons explained elsewhere, our reference to the literal
terms of the applicability provisions means the literal terms of
the definition of “major emitting facility” for PSD and “major
source” for title V, as EPA has narrowed those definitions to
refer to “any pollutant” that is subject to regulation under the
CAA.
52
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and title V applicability to be phased in, and the first
two steps we promulgate in this notice would be upheld as reasonable initial steps toward full compliance with the literal terms of the CAA. As we have
described elsewhere, there is little question but that
sources and permitting authorities cannot reasonably be expected to comply with or implement PSD
and title V applicability requirements in the near
term—by January 2, 2011 and July 1, 2011—except
to the limited extent described under Steps 1 and 2.
Nor is applicability of the PSD and title V requirements at levels below 50,000 tpy CO2e reasonable
before 6 years from promulgation of this rule, as discussed elsewhere. If further steps resulting in full
compliance with the literal terms of the applicability
provisions of PSD and title V were required, it would
be reasonable for those steps to occur in the future,
as part of the rulemaking to be completed by the
sixth year after promulgation, to which EPA commits
itself as part of this action, or as part of subsequent
actions. See Grand Canyon Air Tour, 891 F.2d at
476–77 (upholding agency action as a step towards
full compliance with statutory mandate when the
agency expected full compliance to occur some 20
years after the deadline in the statute).
C. Mechanisms for Implementing and Adopting the
Tailoring Approach
In this section, we discuss three issues related to
adoption of the tailoring approach within our regulations and by permitting agencies. The first is the
regulatory mechanism for implementing the tailoring
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approach—that is, the specific way we are revising
the PSD and title V applicability provisions to incorporate the tailoring approach—and our rationale.
The second is the process by which state or local
permitting authorities may incorporate the tailoring
approach into their PSD SIP and title V permit programs. Finally, we discuss our reasons for delaying
action on our proposal to limit approval of both SIPapproved PSD programs and title V programs, and
we request certain information from states on both of
their programs and their actions in response to this
rule.
In brief, we proposed to exempt sources emitting
GHGs below certain threshold levels from the definition of the regulatory terms “major stationary
source” and “major modification” in PSD programs
and the definition of the regulatory term “major
source” in title V programs. We further proposed to
effectuate this change in SIP-approved PSD programs (as included in SIPs) and EPA-approved part
70 title V programs by limiting our prior approval of
those programs to the revised applicability thresholds for GHGs. 53 These changes would have the effect
of putting the higher thresholds adopted under the
Tailoring Rule in place in states PSD and title V programs as a matter of federal law. However, state
commenters expressed concern that they would not
be able to adopt the Tailoring Rule under state laws
In the alternative, we also proposed to use our section
110(k)(6) error correction authority to revise SIP-approved PSD
program. We are also delaying action on this proposal.

53
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on an expeditious basis. To address this, our final action differs from our proposed rule in the way we incorporate the limitations promulgated in this Tailoring Rule into the “major stationary source,” “major
modification” and “major source” definitions. This
approach relies on further defining the term “subject
to regulation” and although this approach is not substantively different in effect from the proposed rule,
it will facilitate more rapid adoption and implementation of the Tailoring Rule by states through interpretation of language in existing state regulations.
We believe these differences are a logical outgrowth
of our proposed rule. We are also delaying action on
our proposed limited approval of EPA-approved PSD
programs and part 70 title programs to determine
how each state will implement the final rules.
1. PSD Approach: Background and Proposal
Under CAA section 165(a), no “major emitting facility” may construct or modify unless it receives a
preconstruction permit that meets the requirements
of the PSD program. CAA section 169(1) defines a
major emitting facility as “any * * * source[]” in one
of 28 specified source categories that “emit[s], or
ha[s] the potential to emit, one hundred tons per
year or more of any air pollutant;” or “any other
source with the potential to emit two hundred and
fifty tons per year or more of any air pollutant.”
EPA’s regulations replace the term “major emitting
facility” with the term “major stationary source” and
define the term as “[a]ny of * * * [28 types of] stationary sources of air pollutants which emits, or has
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the potential to emit, 100 tons per year or more of
any regulated NSR pollutant” or “any stationary
source which emits, or has the potential to emit 250
tons per year or more of a regulated NSR pollutant.”
40 CFR 51.166(b)(1)(i)(a)–(b). The term “regulated
NSR pollutant” is defined to include, among other
things, “any * * * air pollutant that otherwise is subject to regulation under the Clean Air Act.” 40 CFR
51.166(b)(50). Note that the regulatory definition in
effect interprets the statutory definition more narrowly to read “one hundred [or two hundred and fifty] tons per year or more of any air pollutant subject
to regulation under the Clean Air Act” (emphasis
added).
Similarly, under the statute, a modification occurs
if there is a physical change or change in the method
of operation “which increases the amount of any air
pollutant emitted * * * .” CAA section 165(a),
169(2)(c), and 111(a)(4). As with the major stationary
source definition, we have limited coverage of the
modification provision to physical changes or changes in the method of operation that result a significant
net emissions increase in emissions of a “regulated
NSR pollutant.” 40 CFR 51.166(b)(2)(i).
Our proposed rule revised the definition of “major
stationary source to (1) exempt GHG from the regulated NSR pollutants that, if emitted by a source in
the 100 or 250 tpy quantities, would cause the source
to qualify as a “major stationary source,” and (2) add
a specific threshold at which a source that emits a
specified quantity of GHGs (at proposal, that quanti-
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ty was 25,000 tpy CO2e) would qualify as a “major
stationary source.” 74 FR 55351, proposed 40 CFR
51.166(b)(1)(i)(a), (b), and (d). We also proposed a
significance threshold, which is the amount of an increase needed to trigger PSD for a modification or to
require BACT for a new source, at a level between
10,000 and 25,000 tpy CO2e. 74 FR 55351; 40 CFR
51.166(b)(23)(i).
Additionally, we recognized that it may take some
time before states could change their SIP-approved
PSD programs and that as a result, absent additional action on our part, GHGemitting sources would
remain subject to the 100 or 250 tpy thresholds, and
subject to a zero significance threshold for major
modifications as a matter of federal law. To address
this issue, we proposed to narrow our previous approval of those SIPs. The effect of our proposal would
be that EPA would have approved the SIP PSD programs only to the extent they apply PSD and requirements to GHG sources at or above the thresholds established in the Tailoring Rule (which, generally, were 25,000 tpy CO2e), and EPA would have
taken no action on the SIP PSD programs to the extent they apply PSD requirements to GHG sources
below that threshold. We relied on the authority of
the APA and the general authority of CAA section
301 and, in the alternative, on the error correction
mechanism under CAA section 110(k)(6). Our limited
approval would revise existing EPA-approved SIP
PSD programs to authorize permitting under the
CAA only for GHG sources at the appropriate levels.
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In response to our proposed approach, we received
numerous comments from state and local permitting
agencies expressing significant concern. They observed that our proposed approach could meet its objectives to avoid applying PSD requirements to small
sources under federal law, but would not succeed in
avoiding the application of PSD requirements to
those small sources under state law. The commenters
explained that, although EPA was changing federal
PSD applicability thresholds; for GHGemitting
sources to incorporate the tailoring approach, and
limiting the scope EPA approval of SIPs consistent
with these thresholds, the state rules containing the
originally-approved SIP thresholds would continue to
apply as a matter of state law. As commenters explained, for the most part, the laws and regulations
states adopt to implement federal PSD programs
mirror EPA’s regulations, so that the state laws, apply PSD to sources that emit air pollutants subject to
regulation at the 100/250 tpy threshold. Commenters
reasoned that, until the states can change their state
laws, the 100/250 tpy thresholds will continue to apply as a matter of state law, even though the higher
thresholds apply as a matter of federal law.
Importantly, these commenters emphasized, their
state process requires that they promulgate a rulemaking, or in some cases, a legislative change, to incorporate the higher thresholds for GHG sources in
their SIPs. These processes would require many
months and in some cases as long as 2 years. As a
result, sources that emit GHGs below the federally
established levels in the final rule, but at above the
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100/250 tpy levels in state laws and rules, would still
be required to obtain PSD permits under state law.
As a result, states, in attempting to implement state
permitting requirements, would be faced with the
same administrative difficulties that EPA recognized
in the proposed rule as impossible. Commenters emphasized that this situation was untenable.
In addition to the state comments just described,
we received comments that took issue with our view
that we were in effect revising the numerical thresholds for PSD applicability as the legal mechanism for
the tailoring approach. They asserted that in fact,
our mechanism consisted of interpreting the term
“any source” to exclude small GHG-emitting sources.
Other commenters objected to our proposed mechanism of narrowing our previous SIP approval, arguing that this mechanism was without legal basis.
2. Rationale for Our Final Approach To Implementing PSD
In response to these concerns, we are adding another mechanism to implement the tailoring approach for PSD, and that is to adopt a definition,
within our PSD regulations, the phrase “subject to
regulation,” as found within the phrase “any regulated NSR pollutant,” which, in turn, is part of the definitions of “major stationary source” and “major modification.” To implement this mechanism, we are defining the phrase “subject to regulation” so that the
GHGs emitted by sources that fall below the thresholds or scope established in Steps 1 and 2 are not
treated as “subject to regulation,” and therefore do
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not trigger PSD for the sources that emit them. As
discussed in section V.B.3., the term “subject to regulation” is one of four terms that should be considered
not to apply literally in the case of GHG sources.
To understand this approach, it is useful to return
to the definition of “major stationary source,” which,
again, is central to PSD applicability. The definition,
quoted previously, employs the term “regulated NSR
pollutant,” which is a defined term. The definition
incorporates many other elements as well (e.g., the
100/250 threshold requirements), but for convenience, we quote it as follows: A “major stationary
source” is “[a]ny * * * source[–] of air pollutants,
which emits, or has the potential to emit, [depending
on the source category, either] 100 [or 250] tons per
year or more of any air pollutant that is subject to
regulation under the Clean Air Act.” 40 CFR
51.166(b)(1)(i)(a)–(b). Applying our definition of “subject to regulation” to exclude GHG sources that emit
below specified thresholds, the definition may now be
paraphrased as follows: A “major stationary source”
is any source of air pollutants, which emits, or has
the potential to emit, depending on the source category, either 100 or 250 tpy or more of any air pollutant subject to regulation under the CAA, except that
the source’s GHGs are considered to be subject to
regulation under the CAA only the extent indicated
under Steps 1 and 2 of the Tailoring Rule, e.g., for
Step 2, only if the source’s GHG emissions exceed the
threshold established in Step 2. We adopt the same
approach for the definition of the regulatory term
“major modification.”
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Although EPA is revising its regulations to apply
the phrase subject to regulation in this manner, we
have been advised that states may be able to adopt
our approach without having to undertake a rulemaking action to revise their state regulations or
without requiring an act of the state legislature. Instead, it is our understanding that states may adopt
our approach by interpreting the term “subject to
regulation” reflected in their regulations to have the
same meaning that we are assigning to that term in
our regulations in this rulemaking. This is particularly—although not exclusively—the case in a state
that has taken the position, or determines now, that
the state’s definition of “subject to regulation,” or,
more broadly, “regulated NSR pollutant” or “major
stationary source” or “major modification,” is intended to be interpreted in a way that tracks the meanings that EPA has assigned to these phrases. Such
states can adopt the meaning of “subject to regulation” that we establish in this rule by January 2,
2011, and thereby avoid the situation in which, as a
matter of state law, GHG-emitting sources above the
100 or 250 tpy thresholds become subject to PSD by
that date. The following explains our basis for concluding that states may apply EPA’s approach under
existing regulations that use the term “subject to
regulation.” On December 18, 2008, EPA issued the
Interpretive Memo, establishing EPA’s interpretation of the definition “regulated NSR pollutant”
found at 40 CFR 52.21(b)(50). EPA intended this
memorandum to resolve ambiguity in subparagraph
(iv) of this definition, which includes “any pollutant
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that otherwise is subject to regulation under the
Act.” Specifically, the memorandum stated that EPA
will interpret the definition of “regulated NSR pollutant” to exclude pollutants for which EPA regulations only require monitoring or reporting but to include pollutants subject to either a provision in the
CAA or regulation adopted by EPA under the CAA
that requires actual control of emissions of that pollutant.
After reconsidering this interpretation through a
formal notice-and-comment process, EPA refined its
interpretation to establish that the PSD permitting
requirements will not apply to a newly regulated pollutant until a regulatory requirement to control
emissions of that pollutant “takes effect.” 75 FR
17704. Importantly, as stated previously, because the
term “regulated NSR pollutant” is embedded within
the definition of “major stationary source,” this interpretation effectively defines which major stationary sources are subject to PSD permitting. As a result, for example, EPA explained that PSD and title
V permitting requirements for GHGs will not apply
to GHGs until at least January 2, 2011, following the
anticipated promulgation of EPA regulations requiring control of GHG emissions under title II of the
CAA. Id.
In the RTC document for EPA’s reconsideration of
the PSD interpretative memorandum, we stated
that,
Absent a unique requirement of state law, EPA believes that state laws that use the same language
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that is contained in EPA’s PSD program regulations
at 52.21(b)(50) and 51.166(b)(50) are sufficiently
open-ended to incorporate greenhouse gases as a
regulated NSR pollutant at the appropriate time
consistent with EPA’s interpretation of these regulations (emphasis added). (Docket ID No. EPA–HQ–
OAR–2009–0597–0128).
Because the state regulations that include EPA’s definition of the term “subject to regulation” in the reconsideration of the Interpretive Memo are “sufficiently open-ended to incorporate greenhouse gases
as a regulated pollutant,” those state regulations are
also sufficiently openended to incorporate the further
refinement to the meaning of the phrase “subject to
regulation” that we make in this rulemaking.
By the same token, EPA has historically interpreted certain state SIPapproved programs as sufficiently openended such that the rules provide for the
“automatic assumption for the responsibility for review” of new pollutants before the general deadline
for states to revise their PSD programs. See, e.g., 52
FR 24682. Conversely, we have also read federal
rules and state rules approved in SIPs to provide for
the automatic removal of a pollutant when such pollutant is no longer “subject to regulation.” For example, the 1990 CAA Amendments exempted HAPs
listed in section 112(b)(1) from the PSD requirements. See CAA section 112(b)(6). Following passage
of the amendments, EPA issued “New Source Review
(NSR) Program Transitional Guidance,” a memorandum from John S. Seitz, Director, Office of Air Quali-
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ty Planning and Standards to Regional Air Division
Directors on March 11, 1991. In that guidance, EPA
interpreted its PSD regulations to automatically
cease to apply to listed HAPs (with some noted exceptions), and implicitly stated that a state with an
open-ended SIP-approved PSD rule could also take
the position that its SIP-approved rule automatically
ceased to regulate HAPs.
After reviewing these past practices in the PSD
permitting program, and EPA’s prior statements regarding pollutants subject to the PSD program, we
conclude that states with SIP-approved rules that
contain the same language as used in 40 CFR
52.21(b)(50) or 40 CFR 51.166(b)(49), or that otherwise have sufficiently open-ended PSD regulations,
would be able to implement our Tailoring Rule approach to permitting by interpreting their regulations, and without needing to promulgate a regulation or seek state legislative action. This is particularly—although not exclusively—the case for states
that take the position that they intend their rules to
apply in the same manner as EPA’s counterpart
rules. If states adopt this reading of their regulations, GHG sources falling below the specified cutoffs
would not be emitting pollutants “subject to regulation” within the definition of “regulated NSR pollutant” and therefore would not be subject to PSD
permitting as a major stationary source or for making a major modification.
During our consideration of this action, we participated in teleconferences with one local and six state
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agency permitting authorities to discuss this issue of
whether they could implement the proposed rule
without the need for state law or regulation changes
or a revision of the provisions of state law that are a
part of the SIP. We specifically discussed whether
defining the phrase “subject to regulation” would better facilitate state incorporation of the limitations in
this final rule. The state and local agencies participating in the calls generally agreed that defining the
phrase “subject to regulation” would, compared to
our proposed approach, better facilitate state incorporation of the limitations in the final rule in states
with regulations that mirror the existing federal
rules, or in states whose rules are otherwise sufficiently open-ended to incorporate the limitations in
the final rule by interpretation. Participants from
each agency also indicated that their rules contain
the term “subject to regulation” and that term has
not been previously interpreted in ways that would
preclude application of the meaning assigned to the
term by EPA. We therefore concluded it is likely the
state rules are sufficiently open-ended to apply
EPA’s approach by interpretation (although some
states indicated they may elect to pursue rulemaking
in addition to or instead of interpretation). Accordingly, we selected the “subject to regulation” regulatory approach as the mechanism for implementing
the final rule.
3. Other Mechanisms
As just described, we selected the “subject to regulation” mechanism because it most readily accommo-
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dated the needs of states to expeditiously revise—
through interpretation or otherwise—their state
rules. Even so, it is important to recognize that this
mechanism has the same substantive effect as the
mechanism we considered in the proposed rule,
which was revising numerical thresholds in the definitions of major stationary source and major modification. Most importantly, although we are codifying
the “subject to regulation” mechanism, that approach
is driven by the needs of the states, and our action in
this rulemaking should be interpreted to rely on any
of several legal mechanisms to accomplish this result. Thus, our action in this rule should be understood as revising the meaning of several terms in
these definitions, including: (1) The numerical
thresholds, as we proposed; (2) the term, “any
source,” which some commenters identified as the
most relevant term for purposes of our proposal; (3)
the term, “any air pollutant; or (4) the term, “subject
to regulation.” The specific choice of which of these
constitutes the nominal mechanism does not have a
substantive legal effect because each mechanism involves one or another of the components of the terms
“major stationary source”—which embodies the statutory term, “major emitting facility”—and “major
modification,” which embodies the statutory term,
“modification,” and it is those statutory and regulatory terms that we are defining to exclude the indicated GHGemitting sources. 54
We also think that this approach better clarifies our long
standing practice of interpreting openended SIP regulations to
54
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4. Codification of Interpretive Memo
As noted previously, we recently affirmed and refined our interpretation of the term “subject to regulation” as it applies broadly to the PSD program
through a formal notice and comment process. “Interpretation of Regulations that Determine Pollutants Covered by Clean Air Act Permitting Programs,” 75 FR 17004. In the proposal associated with
that action, we requested comment on whether we
should codify our interpretation in the regulatory
text. 74 FR 51535, 51547 (October 7, 2009). We elected not to codify our interpretation in the final action
on reconsideration of the Interpretive Memo because
we concluded such an action was not necessary and
that it was important to apply the refined interpretation immediately. 75 FR 17015. However, in the RTC
document for that action, we indicated that we had
not ruled out the option of codifying our interpretation at a later time. Since we are otherwise adopting
a definition of “subject to regulation” in this rule as
the mechanism for implementing the phasein, it
makes sense in this final rule to codify the interpretation reflected in the Interpretive Memo and the final action on reconsideration at the same time to
bring clarity to our rules. Specifically, the definitions
of the term “subject to regulation” contain a paragraph that reflects our existing interpretation of that
automatically adjust for changes in the regulatory status of an
air pollutant, because it appropriately assures that the Tailoring Rule applies to both the definition of “major stationary
source” and “regulated NSR pollutant.”
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term (i.e., prior to adopting the provisions that implement the phasein). Codification of the Interpretive
Memo in this action makes sense to ensure the regulations reflect a complete picture of the meaning of
“subject to regulation” applied by EPA. We also are
moving existing exceptions (e.g., section 112 HAPs)
to a new paragraph within the definition of “subject
to regulation.” This minor reorganization of these
regulations is not intended to effect any change in
how they are to be implemented, but merely simplifies and clarifies the regulations by clearly delineating different terms and concepts.
This codification of this interpretation of “subject
to regulation” from the reconsideration for the Interpretive Memo is not necessary to assure the effectiveness of the interpretation, and it does not disturb
states’ existing authority to adopt the definition
through interpretation of their existing rules. Codifying our existing interpretation in this action will ensure that parties reading the regulations have a full
understanding of how EPA applies the PSD program
requirements. Since the interpretation described in
the Interpretive Memo and the April 2, 2010 final
action are otherwise applicable at this time, the particular time sensitivity discussed in the latter action
is not the same for this final action tailoring the PSD
requirements.
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5. Delaying Limited Approvals and Request for Submission of Information From States Implementing a
SIPApproved PSD Program
Because we now anticipate that many states will
be able to implement our tailoring approach through
interpretation of the term “subject to regulation,”
and without the need to revise their SIPs, we are delaying further action on our proposal to limit our approval of SIPs until we better understand how permitting authorities will, in fact, implement our tailoring approach. For this purpose, we ask each state
to submit a letter to the appropriate EPA Regional
Administrator no later than August 2, 2010. In that
letter, the state should explain whether it will apply
EPA’s meaning of the term “subject to regulation”
and if so, whether the state intends to incorporate
that meaning of the term through interpretation,
and without undertaking a regulatory or legislative
process. If a state must undertake a regulatory or
legislative process, then the letter should provide an
estimate of the time needed to adopt the final rules.
If a state chooses not to adopt EPA’s meaning by interpretation, the letter should address whether the
state has alternative authority to implement either
our tailoring approach or some other approach that
is at least as stringent, whether the state intends to
use that authority. If the state does not intend to interpret or revise its SIP to adopt the tailoring approach or such other approach, then the letter should
address the expected shortfalls in personnel and
funding that will arise if the state attempts to carry
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out PSD permitting for GHG sources under the existing SIP and interpretation.
For any state that is unable or unwilling to adopt
the tailoring approach by January 2, 2011, and that
otherwise is unable to demonstrate adequate personnel and funding, we will move forward with finalizing our proposal to limit our approval of the existing SIP. Although we received comments questioning
our authority to limit approval as proposed, using
our general rulemaking and CAA section 110(k)(6)
authorities, we are not responding to those comments at this time. We will address these comments
in any final action we take to implement a limited
approval.
In our proposed rule, we also noted that a handful
of EPA-approved SIPs fail to include provisions that
would apply PSD to GHG sources at the appropriate
time. This is generally because these SIPs specifically list the pollutants subject to the SIP PSD program
requirements, and do not include GHGs in that list,
rather than include a definition of NSR regulated
pollutant that mirrors the federal rule, or because
the state otherwise interprets its regulations to limit
which pollutants the state may regulate. At proposal,
we indicated that we intended to take separate action to identify these SIPs, and to take regulatory action to correct this SIP deficiency.
We ask any state or local permitting agency that
does not believe its existing SIP provides authority to
issue PSD permits to GHG sources to notify the EPA
Regional Administrator by letter, and to do so no lat-
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er than August 2, 2010. This letter should indicate
whether the state intends to undertake rulemaking
to revise its rules to apply PSD to the GHG sources
that will be covered under the applicability thresholds in this rulemaking, or alternatively, whether the
state believes it has adequate authority through other means to issue federally-enforceable PSD permits
to GHG sources consistent with this final rule. For
any state that lacks the ability to issue PSD permits
for GHG sources consistent with this final rule, we
intend to undertake a separate action to issue a SIP
call, under CAA section 110(k)(5). As appropriate, we
may also impose a FIP through 40 CFR 52.21 to ensure that GHG sources will be permitted consistent
with this final rule.
6. Title V Programs
Our final action also differs from the proposal in
the specific regulatory mechanism by which we tailor
the definition of “major source” for title V permit
programs, but is a logical outgrowth of our proposed
rule. EPA proposed to implement tailoring for GHGs
under title V by excluding sources of GHGs from the
general definition of “major source” under 40 CFR
70.2 and 71.2, and adding a separate definition of
“major source” with tailored thresholds for sources of
GHGs. In response to comments, particularly from
states concerned with implementation of the proposed approach under state law, EPA is adopting an
approach in the final rule that (1) amends the definition of “major source” by codifying EPA’s longstanding interpretation that applicability for a “major sta-
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tionary source” under CAA sections 501(2)(B) and
302(j) and 40 CFR 70.2 and 71.2 is triggered by
sources of pollutants “subject to regulation,” and (2)
adds a definition of “subject to regulation.” Further,
we are delaying our action to move forward with limiting our previous approval of existing state part 70
programs.
We are finalizing this alternative approach to address concerns similar to those we received with respect to state implementation of SIP-approved PSD
programs. Specifically, we received comments that
the mechanism we proposed would not address the
significant administrative and programmatic considerations associated with permitting GHGs under title V, because the 100 tpy threshold would continue
to apply as a matter of state law. Commenters stated
that states would need to undertake a regulatory
and/or legislative process to change the threshold in
their state laws which they could not complete before
the laws would otherwise require issuance of operating permits to GHG sources.
After considering the commenters’ concerns, we
are finalizing an approach designed to address the
state law concerns for states. As a result, it is unnecessary to move forward at this time with our proposed approach to limit approval of existing part 70
programs in many states.
EPA’s approach involves the interrelationship of
terms within the part 70 definition of “major source”
in title V and EPA’s implementing regulations, and
EPA’s historical practice of interpreting the term
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“any air pollutant” in the “major stationary source”
component of that definition. EPA believes the approach in the final rule will allow many states to
adopt the final rule through interpretation of existing state laws. Specifically, paragraph (3) within the
definition of “major source” found in 40 CFR 70.2 and
71.2 defines a major source as “a major stationary
source of air pollutants, as defined in section 302 of
the Act, that directly emits or has the potential to
emit, 100 tpy or more of any air pollutant * * *.” The
EPA previously articulated the Agency’s interpretation that the regulatory and statutory definitions of
“major source” under title V, including the term “any
air pollutant,” applies to pollutants “subject to regulation.” Memorandum. EPA recently re-affirmed this
position in EPA’s Reconsideration of Interpretation
of Regulations that Determine Pollutants Covered by
Clean Air Act Permitting Programs. 75 FR 17704,
17022–23 (April 2, 2010) (Interpretive Memo reconsideration final action).
Accordingly, under our longestablished policy,
states historically have interpreted the term “any air
pollutant” under the title V definition of “major
source” to mean any pollutant “subject to regulation”
under the Act. Thus, as a matter of established interpretation, EPA and states effectively read the definition of “major source” under title V to include a
source “* * * that directly emits or has the potential
to emit, 100 tpy or more of any air pollutant subject
to regulation under the Act” (emphasis added). By
amending our regulations to expressly include and
define “subject to regulation” to implement our tai-
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loring for GHGs under title V, we are seeking to enable states to adopt and implement this approach
through a continued interpretation of the phrase
“any air pollutant” within the “major source” definition, without the need for changes to state regulations or statutes. States may be able to track EPA’s
approach to tailoring for GHG permitting without
regulatory or statutory changes, for example, where
a state has taken the position, or determines now,
that the state’s interpretation of “major source,”
“subject to regulation” and/or “any air pollutant” is
intended to track EPA’s interpretation.
Thus, EPA is adding the phrase “subject to regulation” to the definition of “major source” under 40
CFR 70.2 and 71.2. EPA is also adding to these regulations a definition of “subject to regulation.” Under
the part 70 and part 71 regulatory changes adopted,
the term “subject to regulation,” for purposes of the
definition of “major source,” has two components.
The first component codifies the general approach
EPA recently articulated in the “Reconsideration of
Interpretation of Regulations That Determine Pollutants Covered by Clean Air Act Permitting.” 75 FR
17704. Under this first component, a pollutant “subject to regulation” is defined to mean a pollutant subject to either a provision in the CAA or regulation
adopted by EPA under the CAA that requires actual
control of emissions of that pollutant and that has
taken effect under the CAA. See id. at 17022–23;
Wegman Memorandum at 4–5. To address tailoring
for GHGs, EPA includes a second component of the
definition of “subject to regulation,” specifying that
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GHGs are not subject to regulation for purposes of
defining a major source, unless as of July 1, 2011,
the emissions of GHGs are from a source emitting or
having the potential to emit 100,000 tpy of GHGs on
a CO2e basis.
As explained previously, we find no substantive
difference between the alternative mechanisms for
implementing GHG tailoring in the final rule.
Whether we add GHG thresholds directly to the definition of “major source” (as we proposed), or alternatively, expressly add and define the term “subject to
regulation,” both approaches revise the definition of
“major source” to implement the Tailoring Rule. Accordingly, we adopt the later approach to facilitate
state implementation of the final rule through an interpretation of existing state part 70 programs. Similar to our explanation previously for PSD, while we
adopt the “subject to regulation” mechanism for implementing GHG tailoring in the final rule, the
thrust of our rulemaking is to apply the title V definition of “major source”—which includes the statutory term, “major stationary source”—to GHG sources
by treating only GHG sources that emit at levels
above the Steps 1 and 2 thresholds as meeting that
definition. Further, we believe that our action may
reasonably be construed to revise any of several
terms in that definition, including (1) The numerical
thresholds, as we proposed; (2) the term “any air pollutant,” (3) the term “a major stationary source,” (4)
the term “subject to regulation,” which, as discussed
previously, our regulations graft into the definition of
“major source.” We believe that the specific choice of
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which term constitutes the legal mechanism does not
have a substantive legal effect because each mechanism involves one of the components of the regulatory term “major source”—which embodies the meaning of the statutory term, “major source”—and it is
that term that we are interpreting to tailor title V
applicability for GHG-emitting sources. Thus, while
the “subject to regulation” mechanism facilitates expeditious implementation by states, and we are
therefore revising our regulations to adopt this approach, we otherwise find no substantive difference
between the alternative mechanisms we may use to
finalize the proposed rule.
Further, similar to our revised approach for addressing state SIPapproved PSD programs, we are
delaying our action to limit our previous approvals
for state part 70 operating permit programs. In our
proposed rule, we explained our concern that states
lack adequate personnel and resources to carry out
part 70 operating permit programs for GHG sources
that emit or have the potential to emit 100 tpy of
GHGs. Accordingly, we proposed to use our general
rulemaking authority under section 301(a) of the
CAA and APA section 553 to limit our prior approval
of state operating permit programs. This limited approval action would have had the effect of applying
CAA permitting requirements only to sources that
exceed the permitting thresholds established in this
rule for the phase-in, because only those sources
would be covered by the federally approved part 70
programs. 74 FR 55345. As discussed previously, we
are proceeding with a slightly revised approach to
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address concerns similar to those raised with our
proposed approach for addressing SIP-approved PSD
permit programs. Because we now recognize that,
like the PSD program, many states will be able to
implement the final rules without the need to revise
their existing part 70 operating permit programs, we
are delaying further action on our proposal to limit
approval of existing part 70 programs until we better
understand how permitting authorities will implement our final rule.
In addition to the information requested previously on SIP-approved PSD permit programs, we ask
each state to submit a letter to the appropriate EPA
Regional Administrator no later than August 2, 2010
detailing the state’s plan for permitting of GHG
sources under the state’s part 70 program. In that
letter, states should explain whether they will adopt
an interpretation of the terms “major source” or any
of its component terms—”a major stationary source,”
“any air pollutant,” or “subject to regulation,” or the
numerical thresholds—that is consistent with EPA’s
regulatory interpretation of these terms as codified
at 40 CFR 70.2, and whether the state intends to
adopt the interpretation without undertaking a regulatory or legislative process. This approach may be
available, for example, where a state has taken the
position, or determines now, that the state’s interpretation of these terms is intended to track EPA’s
interpretation, resulting in title V permitting for
sources of GHGs as described in EPA’s regulations
adopted in this rule. If a state must revise its title V
regulations or statutes to implement the interpreta-
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tion, we ask that it provides an estimate of the time
to adopt final rules or statutes in its letter to the Regional Administrator. If a state chooses not to (or
cannot) adopt our interpretation, the letter should
address whether the state has alternative authority
to implement the GHG tailoring approach or some
other approach that is at least as stringent, but
which also addresses the expected shortfalls in personnel and funding and delays in permitting that
would exist if the state carried out permitting under
part 70 program thresholds lower than those adopted
by EPA in this final rule. For any state that is unable or unwilling to adopt the permitting thresholds in
the final rules, and otherwise is unable to demonstrate adequate personnel and funding, EPA will
move forward with finalizing a narrowed limited approval of the state’s existing part 70 program. If we
do so, then we will respond in that action to comments on our proposal.
In our proposed rule, we also noted that a handful
of part 70 operating permit programs may include
provisions that would not require operating permits
for any source of GHG emissions because, for example, the programs may apply only to pollutants specifically identified in the program provisions, and the
provisions do not specifically identify GHGs. In these
cases, states may be unable to interpret their regulatory provisions to interpret the term “any pollutant”
to include pollutants “subject to regulation.” We indicated that we intended to take separate action to
identify these programs, and to take regulatory action to correct this deficiency. Accordingly, we ask
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any state or local permitting agency that does not believe its existing part 70 regulations convey authority to issue title V permits to GHG sources consistent
with the final rule to notify the EPA Regional Administrator by letter as to whether the state intends
to undertake rulemaking to revise its rules consistent with these applicability thresholds. This notification should be done no later than the previously
described letter regarding adoption of the Tailoring
Rule, and could be combined with similar notifications we request regarding the PSD program. We intend to undertake a separate regulatory action to
address part 70 programs that lack the ability to issue operating permits for GHG sources consistent
with the final rule. We also intend to use our federal
title V authority to ensure that GHG sources will be
permitted consistent with the final rule.
D. Rationale for Treatment of GHGs for Title V Permit Fees
The title V program requires permitting authorities to collect fees “sufficient to cover all reasonable
(direct and indirect) costs required to develop and
administer [title V] programs.” 55 To meet this requirement, permitting authorities either collect an
amount not less than a minimum amount specified
in our rules (known as the “presumptive minimum”),
or may collect a different amount (usually less than
the presumptive minimum). We did not propose to
The fee provisions are set forth in CAA section 502(b)(3) and
in our regulations at 40 CFR 70.9 and 71.9.
55
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change the title V fee regulations in our notice of
proposed rulemaking for this action, nor did we propose to require new fee demonstrations when title V
programs begin to address GHGs. However, we did
recommend that each state, local or tribal program
review its resource needs for GHGs and determine if
the existing fee approaches will be adequate. If those
approaches will not be adequate, we suggested that
states should be proactive in raising fees to cover the
direct and indirect costs of the program or develop
other alternative approaches to meet the shortfall.
We are retaining this proposed approach, and are not
changing our fee regulations as part of this final action establishing Steps 1 and 2 of the phasein. However, we are offering some additional clarification of
our fee approach during these steps in response to
comments we received on this issue. Additional discussion of fees will be included as part of subsequent
actions establishing Step 3 and beyond.
A few state commenters suggested that EPA
should modify part 70 to adopt a presumptive minimum fee (or range for such fee) for GHGs, some of
whom suggested that current fees may be insufficient to cover the costs of their program. It is important to clarify that altering the presumptive minimum would only affect those states that chose to
charge the presumptive minimum fee to sources.
Most states—including some of the commenters asking EPA to raise the presumptive minimum—collect
a lower amount that is not based on the presumptive
minimum, but rather, relies on another fee schedule
that it developed and EPA approved as adequate to
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cover costs. Therefore, it is useful to first discuss our
approach to programs that have fee schedules resulting in a different amount before discussing our approach to the presumptive minimum.
Because of the added GHG title V permitting
workload described elsewhere in this notice, any
state that will not, under its current fee structure,
collect fees adequate to fund the permitting of GHG
sources must alter its fee structure in order to meet
the requirement that fees be adequate to cover costs.
Changes may not be required in every instance; circumstances will vary from state to state. For example, a state may see increases in revenue from newlycovered sources (based on emissions of pollutants
already subject to fees) that fully cover the state’s increased costs, or a state may be over-collecting fees
now and could use the surplus to offset the increased
costs. Nonetheless, in many cases, we think states
will need to adjust their fee structures to cover the
costs of GHG permitting in order to meet the requirements of the Act and our regulations.
For this reason, although we are not calling for
new fee demonstrations at this time, we plan to
closely monitor state title V programs during the
first two steps of the Tailoring Rule to ensure that
the added workload from incorporating GHGs into
the permit program does not result in fee shortfalls
that imperil operating permit program implementation and enforcement, whatever the basis of the
states’ fee schedule. As described in the proposal,
such fee oversight by EPA may involve fee audits
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under the authority of 40 CFR 70.9(b)(5) to ensure
that adequate fees are collected in the aggregate to
cover program costs, with emphasis on whether the
additional GHG workload is being appropriately
funded. Also, EPA retains the ability to initiate a
program revision under 40 CFR 70.4(i)(3) or issue a
notice of deficiency under the process described in 40
CFR 70.10(b) to address fee adequacy issues, which
may be uncovered during a fee audit. By relying on
existing oversight measures, we are ensuring that
the fee requirements are met with a minimum of disruption to existing programs at a time when they
will already be facing significant challenges related
to GHG permitting.
Turning to the minority of states that do use the
presumptive minimum, we did not propose to change
the presumptive minimum calculation method to account for GHGs. Currently under the statute and our
rules, the presumptive minimum is based on a subset of air pollutants (i.e., VOCs, NAAQS pollutants
except for CO, and pollutants regulated under the
NSPS and MACT standards promulgated under sections 111 and 112 of the Act, respectively) that does
not include GHGs. The amount is specified on a perton basis and changes with inflation (it is currently
set at $43.75/ton), but does not apply to emissions
over 4,000 tpy of a given pollutant from a given
source. We noted several difficulties in applying the
presumptive minimum to GHG, including the large
amounts of GHG emissions relative to other pollutants and the need for better data to establish a
GHG-specific amount. Noting that GHGs are not
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currently included in the Act’s list of pollutants to
which the presumptive fee applies, we also invited
comment on whether we should raise the fee for
listed pollutants to cover the added cost of GHG
permitting.
A few state commenters asked us to set a presumptive fee for GHGs, which we take to mean we
should add GHGs to the list of pollutants to which a
presumptive fee would apply. However, many commenters noted that the current presumptive minimum fee is unreasonable for GHGs because GHGs
are emitted in greater quantities than the pollutants
currently subject to presumptive fees, which would
result in excessive fees. These commenters believe
that EPA needs to limit the fees that states can
charge for GHGs. Moreover, one commenter read the
statute to prohibit us from listing GHGs in the presumptive fee calculation in the first place. Several
commenters disagreed with the idea of increasing the
presumptive fee for other pollutants to cover the cost
of regulating GHGs, some of whom believed that this
would unfairly punish existing sources or would
bring in no new revenue from sources triggering title
V for the first time.
After considering these comments, we remain disinclined, as we were at proposal, to change the presumptive fee calculation regulations. While there is
some support for changing the regulations, the comments confirm the challenges in doing so. While we
expressly rejected charging the full presumptive cost
per ton amount for GHG, we also did not propose
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language to establish a different amount just for
GHG, to establish whether a different tpy cap would
apply, or to assess whether GHGs could even be added to the list. Thus, many commenters were very
concerned about whether the full $43.75 or the 4000
tpy cap would apply to GHG if we listed it as a regulated pollutant for fee purposes. Furthermore, we
noted at proposal, and commenters did not disagree,
that more data would be needed to establish the appropriate basis for the GHG presumptive minimum.
We are not taking a final position in this notice on
whether the statute is amenable to including GHG in
the presumptive fee calculation currently, but these
comments illustrate some of the difficulties of such
an approach.
At the same time, we are not increasing the presumptive minimum for other pollutants already included in the fee calculation. We disagree with the
commenter who said such an approach would bring
in no new revenue from newly-subject sources. Many
of the newly-subject sources would emit alreadyincluded pollutants. If new revenue from these pollutants were insufficient, and because the Act does not
specify how the shortfall must be addressed, the
amount of any projected shortfall could be made up
by increasing fees on these pollutants. In fact, the
projected shortfall could be addressed without having to inventory GHG emissions from title V sources,
since the emissions of already-included pollutants
are well-known. We also note that, although some
commenters are concerned that failing to assess fees
for GHGs directly would be unfair, the statute does

493a
not provide that the presumptive fee be proportional
to each type of pollutant or be proportionally allocated to all sources. Rather, the presumptive fee approach provides a backstop for states that do not
wish to adopt a more tailored approach. Nonetheless,
we have decided not to increase the presumptive fee
amounts for other pollutants because we lack information about the extent to which shortfalls exist due
to GHG permitting, and which mix of sources and
fees is appropriate for addressing any such shortfall
in a state. This decision also provides greater flexibility to states and minimizes disruption to existing
programs.
We note that, contrary to the statements of some
commenters, the CAA provisions allowing for a presumptive fee calculation do not override the basic requirement that fees be adequate to cover costs. As
noted previously, we expect states to see a revenue
increase from emissions of listed pollutants at newlymajor sources for GHGs, and it is also possible that
the presumptive minimum may currently be resulting in over-collection of fees in a state. Thus, a state
continuing to use the presumptive minimum may not
have a shortfall. However, if states using the presumptive minimum approach do have a revenue
shortfall due to GHG permitting, the statute requires
the shortfall to be addressed. The EPA has had, and
will continue to have, the ability to require states
that use the presumptive minimum to increase their
fees if the presumptive minimum results in a revenue shortfall that imperils operating permit program
implementation and enforcement. Thus, although we
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are not changing the presumptive minimum in our
regulations, we plan to follow the same oversight approach for states using the presumptive minimum as
for those collecting less based on a resource demonstration. As described previously, this approach may
involve fee audits with emphasis on whether the additional GHG workload is being appropriately funded, and other appropriate follow-up.
Consistent with our proposal, EPA is not modifying its own part 71 fee structure (which closely mirrors the presumptive minimum) in order to charge
an additional fee for GHGs. EPA must revise its fee
schedule if the schedule does not reflect the costs of
program administration. We have not determined
that the existing fee structure will be inadequate to
fund the part 71 programs costs during the first two
phases of permitting GHGs as set forth in this action. However, we are required to review the fee
schedule every 2 years, and make changes to the fee
schedule as necessary to reflect permit program
costs. 40 CFR 71.9(n)(2). Thus we will continue to
examine the increases in part 71 burden due to GHG
permitting, the current revenue collection, and the
increases in revenue from newly-subject part 71
sources, and will adjust the part 71 fee approach accordingly.
Finally, several state and industry commenters
asked EPA to provide guidance and recommendations for an appropriate GHG fee structure. We note
that title V grants permitting authorities considerable discretion in charging fees to sources for title V
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purposes and does not require or prohibit fees specifically for GHGs, provided the states collect fees in
the aggregate that are sufficient to cover all the direct and indirect program costs. In responding to requests for guidance, we do not wish to limit state discretion. For example, some commenters suggest that
EPA prohibit emissions-based fees for GHGs or cap
the amount that can be collected, while others suggest we provide a range of acceptable fees. We are
concerned that, given the wide variety of fee approaches that states now take, providing specific
guidance may be disruptive, rather than helpful, to
states.
On the other hand, we recognize that it will initially be difficult for states to establish an appropriate emissions fee for GHGs. As noted previously,
there are currently limited data available for establishing such a fee, and, due to the large quantities of
GHG emissions, such a fee may only amount to a few
cents per ton. At the same time, as noted in the proposal, a number similar to that used for other pollutants (e.g., the presumptive minimum of approximately $45/ton of GHG) would be inappropriate because it would likely result in huge over-collection.
Because of this challenge, we note that 40 CFR
70.9(b)(3) allows the state to charge fees to individual sources on any basis (e.g., emission fee, application
fee, servicebased fees, or others, in any combination).
While most states use emissions-based fees, there is
merit to considering all the available fee bases to address increased GHG workload, including approaches that do not require a GHG emissions inventory for
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fee purposes. For example, where it is possible to estimate a revenue shortfall as a percentage of fee revenue, it may be appropriate to simply attach a percentage-based surcharge to each source’s fee to
match that shortfall. Similarly, where the shortfall
could be estimated as a total dollar amount, a flat
surcharge could be added to each source’s fee to address the shortfall.
These suggestions should not be read to indicate
that EPA prefers any particular approach, or that
EPA rejects a cost per ton approach. Rather, they illustrate that it is possible to address a revenue
shortfall without establishing a GHG per-ton fee.
While the EPA is declining to recommend specific
approaches in this preamble, we are committed to
assisting states in implementing the fee requirements for GHG. Therefore, we will work with any
state that requests assistance from EPA in developing a workable fee approach.
E. Other Actions and Issues
1. Permit Streamlining Techniques
In our proposal, we stated that while we were
phasing-in permitting requirements, we would make
a concerted effort to assess and implement streamlining options, tools, and guidance to reduce the costs
to sources and permitting authorities of GHG permitting. We recognized that the development and
implementation of these techniques should be an integral part of our strategy during the phase-in period, and we stated that we would undertake as many
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streamlining actions as possible, as quickly as possible. We discussed several streamlining techniques in
particular, including: (1) Defining PTE for various
source categories, (2) establishing emission limits for
various source categories that constitute presumptive BACT, (3) establishing procedures for use of
general permits and permits-by-rule, (4) establishing
procedures for electronic permitting, and (5) establishing “lean” techniques for permit process improvements. The first three of these approaches have
the potential to have the greatest impact in reducing
the numbers of sources subject to PSD or title V (the
definition of PTE) or of reducing permitting costs
(presumptive BACT and general permits or permitsby-rule).
In our proposal, we also described the timing for
development and implementation of these streamlining techniques. We explained that each of the first
three techniques would generally take 3–4 years to
develop and implement, and therefore would be of
limited use in the near-term. This time frame is necessary because EPA will first need to collect and analyze small source data that we do not currently
have—because these are sources that EPA has not
traditionally regulated—in order to assess which of
these techniques are viable or effective for such
sources. In general, EPA will then need to conduct
notice-and-comment rulemaking to establish the approaches, and that rulemaking will need to address
various legal and policy aspects of these approaches.
After that, the permitting authorities will need some
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time to adopt the streamlining techniques as part of
their permitting programs.
We received several comments on streamlining
techniques. In general, the comments indicate widespread support for our pursuit of streamlining approaches, but some commenters were concerned that
one or more of EPA’s identified streamlining options
were complex, vague, ineffective, and questionable
legally. Noting our proposal to phase in permitting,
in part to allow more time to develop streamlining
options for smaller sources, some commenters suggested that we should delay permitting for larger
sources for the same reasons. We disagree. Such a
delay is not justified under our legal basis for this
rule. While implementation of Steps 1 and 2—which
will cover larger sources—will pose implementation
challenges, and some of the streamlining tools could
assist with meeting these challenges, we have assessed the burdens associated with GHG permitting
and have established a phase-in schedule that represents a manageable workload, even in the absence of
streamlining techniques. On the other hand, we do
agree with these commenters that, absent streamlining, applying PSD and title V requirements to the
much larger number of small sources would lead to
absurd results and administrative impossibility. The
sources for whom the phase-in delays applicability
are precisely the sources that have the greatest need
for streamlining measures, and thus the greatest
need for a deferral while we develop and implement
streamlining options.
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In addition, commenters generally echoed many of
our concerns about why it will take time to put these
measures in place, and no commenter presented any
information to suggest that our 3– 4 year estimate
for the PTE, presumptive BACT, and general permit
measures was invalid.
For these three techniques, we continue to believe
that as we noted at proposal, we will require collection of significant category-specific data for source
and emission unit types that have heretofore generally not been regulated by the CAA (e.g., furnaces,
water heaters, etc.), which could take up to 1 year.
Moreover, commenters had differences of opinion as
to whether and how we should move forward on
these approaches, and some raised policy and legal
issues that we would likely want to explore through
a notice and comment process in order to assess
which of these measures are viable to pursue further. 56 Even if a rulemaking were done expeditiously,
it would likely require 1 year. Finally, unlike lean
and electronic permitting, these approaches, once finalized by EPA, will likely require additional time of
up to 2 years for states to adopt. Thus, it is clear that
these approaches will not be in place in time to ease
We do not attempt to address or resolve the various opinions
about what legal or policy direction we must take regarding any
of these streamlining options. The proper forum for doing that
will be in the action(s) where we apply a given option. Nonetheless, our RTC document provides additional detail about the
options we described and what commenters said about our proposed options. In addition, the comments themselves can be
accessed in the docket for this action.
56
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any burden prior to the planned rulemaking for Step
3.
Some commenters did observe that the fourth and
fifth techniques, lean and electronic permitting,
could, at least theoretically, become available sooner.
However, these commenters also noted that successful design and implementation of these approaches
will require implementation experience with GHG
permitting that is not now available. We expect that
for the lean and electronic permitting techniques, at
least 1 year of implementation experience (of the
type that we will gain starting in 2011) would be required, plus at least an additional year to extrapolate
that experience to small sources and put these approaches into effect for small source permitting.
Thus, we do not think the lean and electronic permitting would be in place before the beginning of 2013.
Moreover, a handful of commenters questioned
whether lean and/or electronic permitting would alleviate significant burden. Thus we are not able, at
this time, to presume that these approaches will ease
any burden prior to the planned rulemaking for Step
3.
It is also important to note that, as a practical
matter, while these efforts to streamline the program
for small sources are underway, EPA and states will
also be devoting a significant amount of their permitting resources and expertise to implementing the
PSD and title V programs for the GHGemitting
sources covered under Steps 1 and 2. We have established these steps in a manner that they will be fea-
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sible for EPA and state/local/tribal authorities, but
even so, they will not only consume current permitting authority resources, but they will also require
substantial additional resources. As a result, the efforts to develop and implement streamlining techniques will have to compete with the work necessary
to administer existing programs. For example, during the remainder of 2010, as described elsewhere in
this notice, EPA permitting program resources will,
in addition to continuing to administer programs for
non-GHG pollutants, be used to conduct at least the
following GHG-related activities in addition to
streamlining: (1) Develop BACT and other information and guidance for implementing programs for
sources covered by Step 1, followed by additional
guidance and information for sources covered by Step
2; (2) review and act on information we receive regarding state adoption of GHG permitting requirements, which may entail narrowing of previous SIP
approvals or processing of other programmatic revisions; and (3) propose and finalize measures to address programs with deficiencies in GHG coverage.
As the beginning of Step 2 nears, we will also begin
to receive and process the first applications for permits that will incorporate GHG requirements (i.e.,
those that will be issued after January 2, 2011).
States seeking to implement streamlining approaches will face similar competition for permitting resources.
These time frames and resource considerations for
streamlining confirm the approach to phase-in that
we are taking in this rule. First and foremost, they
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make clear that it will not be possible to have
streamlining measures in place in time for either
Step 1 or Step 2. Therefore our selection of threshold
for those steps is not built on assumptions that
streamlining will remove some or all of the burden
during those steps.
Second, they make clear that, while no significant
streamlining can be in place by the time we must
begin to develop the Step 3 rule (i.e., latter half of
2011, to promulgate by July 2012, effective July
2013), it is likely that by that time EPA and states
will have had an opportunity to gain implementation
experience that could serve as the basis for beginning to implement streamlining techniques that do
not require rulemaking or state adoption (e.g., lean
and electronic permitting). It is also likely that we
will have had an opportunity to gather technical information—which we have already begun to gather—
for certain source and emissions unit categories that
would be necessary to support proposal of PTE or
presumptive BACT approaches for those categories.
We expect that the Step 3 rulemaking will provide
an opportunity for us to use that experience and data
to begin to propose streamlining approaches that
need notice and comment rulemaking. We can also
begin to take into account any burden reductions
from possible early streamlining efforts—that is,
through lean and electronic permitting—in the establishment of Step 3.
Third, it is clear that the potential availability of
streamlining measures does not call into question
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our decision that in no event will we broaden PSD
and title V applicability to cover GHGemitting
sources below the 50,000 tpy CO2e level prior to July
2016, as discussed elsewhere. EPA cannot now predict the resources that will be required to implement
PSD and title V programs for GHG-emitting sources
once various streamlining techniques are ultimately
completed. This is uncertain not only because we
need data and implementation experience with GHG
permitting during Steps 1, 2, and 3 that we can apply to estimates for small sources, but also because,
as comments indicate, there is a broad range of legal
and policy issues to consider in crafting the streamlining approaches we ultimately adopt. We have presented an initial assessment of options and obtained
views of commenters both supporting and opposing
them, and it is the result of these future actions,
whose outcomes are uncertain at this time, that will
ultimately determine the extent to which streamlining approaches will allow for the administration of
PSD and title V programs for numerous small
sources. Thus, while we are optimistic that we can
craft workable, commonsense solutions, we nonetheless, believe it is important to preserve our small
source exclusion until we have not only had time to
put the streamlining approaches in place, but also
have had time to assess the burdens that remain, before we bring in additional sources below the 50,000
tpy CO2e levels. We believe that the 6-year
timeframe will require a sustained intensive effort
by EPA and states to develop, adopt, and implement
streamlining techniques, and will require EPA to

504a
then evaluate those techniques and complete a rulemaking concerning PSD and title V applicability to
small-sources based on that evaluation. In this manner, the 6-year period will give us the necessary time
to make the best decisions about the actions we
should take beyond Step 3.
While comments make clear that there are issues
to be addressed, nothing in the comments has persuaded us that we should abandon our streamlining
efforts. To the contrary, the strong support for these
efforts shown by many commenters reinforces our
intention, as stated at proposal, to move forward
with these approaches as an integral part of our
phase-in approach. Moreover, notwithstanding the
competition for GHG permitting resources and expertise, we believe it is critical that we move forward
expeditiously. As noted previously, we are already
taking a first step by initiating permitting for larger
sources, beginning January 2011, that will begin to
provide valuable implementation experience. This
experience can be useful in allowing states to begin
implementing early streamlining measures, like lean
and electronic permitting, which do not require EPA
action. We have also already begun, and will continue, developing data necessary to support possible
rulemakings addressing approaches such as PTE,
presumptive BACT, and/or general permits. We expect to be able to use these data to support possible
rulemakings on these topics, as appropriate, at about
the same time as our Step 3 rulemaking. There may
also be available streamlining options that were not
described in our proposal that warrant further con-
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sideration. Because of the uncertainty surrounding
such approaches, we are not committing to finalize
rules on any particular approach, but we do plan to
explore all streamlining options as expeditiously as
possible, beginning immediately and proceeding
throughout the phase-in period, and we encourage
permitting authorities to do the same. We commit to
consider a wide array of possible streamlining
measures, and we commit to propose and take comment on, in the Step 3 rulemaking, a set of those
measures that we determine are viable to pursue
further.
2. Guidance for BACT Determinations
The CAA requires that a PSD permit contain,
among other things, emissions limits based on the
BACT for each pollutant subject to regulation under
the Act emitted from the source that triggers PSD.
42 U.S.C. 7475(a)(4); 42 U.S.C. 7479(3). BACT is defined as follows:
(3) The term “best available control technology”
means an emission limitation based on the maximum degree of reduction of each pollutant subject to
regulation under this Act emitted from or which results from any major emitting facility, which the
permitting authority, on a case-by-case basis, taking
into account energy, environmental, and economic
impacts and other costs, determines is achievable for
such facility through application of production processes and available methods, systems, and techniques, including fuel cleaning, clean fuels, or treatment or innovative fuel combustion techniques for
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control of each such pollutant. In no event shall application of “best available control technology” result
in emissions of any pollutants which will exceed the
emissions allowed by any applicable standard established pursuant to section 111 or 112 of this Act.
Emissions from any source utilizing clean fuels, or
any other means, to comply with this paragraph
shall not be allowed to increase above levels that
would have been required under this paragraph as it
existed prior to enactment of the Clean Air Act
Amendments of 1990.
42 U.S.C. 7479(3).
Thus, the BACT process is designed to determine
the most effective control strategies achievable in
each instance, considering energy, environmental,
and economic impacts. However, the case-by-case nature of BACT, together with the range of factors and
technologies that must be considered, presents a
challenge in determining BACT for newly regulated
pollutants. When a new pollutant is regulated, the
first permit applicants and permitting authorities
that are faced with determining BACT for a new pollutant will likely need to invest more time and resources in gathering and analyzing information necessary to make an assessment of BACT under the
statutory criteria. Once the PSD permitting program
matures with respect to the new pollutant, successive BACT analyses will establish precedents that
can inform subsequent BACT determinations. While
the BACT provisions clearly contemplate that the
permitting authority evaluate control strategies on a
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case-by-case basis, EPA recognizes the need to develop and share policy guidance and technical information for sources and permitting authorities as
they begin to permit sources of newly regulated pollutants, such as GHGs. When applied in a practical
manner, this additional EPA guidance and technical
information should reduce time and resource needs
when evaluating BACT for newly regulated pollutants.
As described in the proposed Tailoring Rule, EPA
intends to compile and make available technical and
background information on GHG emission factors,
control technologies and measures, and measurement and monitoring methodologies for key GHG
source categories. We expressed our intent to work
closely with stakeholders in developing this supporting information and to ensure this information is
available in sufficient time to assist permitting agencies in their BACT determinations. The proposal took
comment on what other types of support or assistance EPA can provide to initially help air pollution
control agencies with the permitting of GHGs.
Commenters on the proposed Tailoring Rule generally supported EPA providing technical information and policy guidance for sources of GHGs.
Several commenters specifically requested guidance
to clarify GHGrelated issues, such as how to compute
CO2e emissions, how to evaluate emissions of CO2
from biomass fuel, and whether an air quality analysis will be required for GHGs. Additionally, commenters requested that EPA issue “white papers”
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and other tools that would provide information on a
range of control technologies and measures for major
stationary source categories, such as power plants,
cement kilns, glass furnaces, and other sources.
Many of these commenters further requested that
EPA provide an opportunity for stakeholder input on
the guidance, and a few commenters insisted that
permitting for sources of GHGs should not begin prior to issuing final guidance.
Consistent with our commitment at proposal to
involve all stakeholders in our guidance development, EPA called upon the CAAAC in September
2009, to provide assistance and recommendations for
what types of guidance and technical information
would be helpful.57 Specifically, our charge to the
CAAAC was “* * * to discuss and identify the major
issues and potential barriers to implementing the
PSD Program under the CAA for greenhouse gases *
* * [and] focus initially on the BACT requirement,
including information and guidance that would be
useful for EPA to provide concerning the technical,
economic, and environmental performance characteristics of potential BACT options.” This charge also
requested the CAAAC to “identify and discuss approaches to enable state and local permitting authorities to apply the BACT criteria in a consistent, practical and efficient manner.”
At its October 6, 2009 meeting, the CAAAC established a Climate Change Work Group, made up of 35
representatives from a variety of industries, state
and local governments, and environmental and pub-
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lic health non-profit organizations, organized under
CAAAC’s Permits, New Source Review and Toxics
Subcommittee. The Work Group initially focused its
attention on the procedure for evaluating BACT and
decided that the process and criteria for determining
BACT for criteria pollutants represented a workable
and acceptable framework for GHGs. The Work
Group also recommended a second phase, in which
the Work Group would consider member proposals
regarding possible alternative or supplementary approaches to applying the PSD program to GHG
sources.
In February 2010, the CAAAC completed work on
the first phase of its effort and sent EPA a list of recommendations that highlighted areas of the BACT
determination process that are in need of technical
and policy guidance. For more information, see the
Interim Phase I Report on Issues related to BACT for
GHGs, February 3, 2010 that is located in the public
docket for this rulemaking and at http://
www.epa.gov/air/caaac/climate/
2010_02_InterimPhaseIReport.pdf. In response, we
are working on a number of fronts to develop technical information, guidance, and training to assist
states in permitting large stationary sources of
GHGs, including identifying GHG control measures
for different industries. EPA is currently working
with states on technical information and data needs
related to BACT determinations for GHGs. This includes developing the EPA Office of Research and
Development GHG Mitigation Strategies Database,
enhancing the RACT/BACT/LAER Clearinghouse to
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include GHG-specific fields, and preparing technical
information on sector-based GHG control measures.
Also, EPA is actively developing BACT policy guidance for GHGs that will undergo notice and comment
and will culminate in training courses for state, local,
and tribal permitting authorities. The results of all of
these efforts will roll out over the remainder of 2010.
EPA currently awaits the Work Group’s recommendations from its second phase of deliberations, which
is underway as of the date of this notice.
EPA does not agree with some commenters’ suggestion that EPA should delay permitting of any
sources until final BACT guidance is issued. As discussed in the final action on reconsideration of the
Interpretive Memo, delaying the application of BACT
to enable the development of guidance or control
strategies is not consistent with the BACT requirements. 63 FR 17008. Furthermore, as just described,
EPA expects such a delay to be unnecessary because
EPA will soon begin providing technical information
to inform BACT decisions, and will continue to provide additional guidance prior to the date that GHG
permitting begins. However, even in the absence of
such guidance, a delay would not be justified under
the legal doctrines of “absurd results” and “administrative necessity.” While implementation of the
BACT requirement during Steps 1 and 2 will pose
implementation challenges, EPA has assessed the
burden associated with GHG permitting with consideration given to these challenges, and has established a phase-in schedule that represents a manageable workload.
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Thus, while BACT will remain a case-by-case assessment, as it always has been under the PSD program, EPA is confident that this guidance development effort will help support a smooth transition to
permitting emissions of GHGs. Furthermore, EPA
will continue to work to provide the most updated
information and support tools to allow permitting
authorities to share and access the most updated information on GHG BACT determinations as they are
made once permitting of GHGs begins. EPA remains
committed to involving stakeholders in the upcoming
efforts to develop guidance to help permitting authorities in making BACT determinations for sources
of GHGs.
3. Requests for Higher Category-Specific Thresholds
or Exemptions From Applicability
Although we did not propose any categorical exemptions, many commenters requested exemptions
from major source and major modification applicability determinations under title V and PSD for certain
types of GHGemitting sources or certain types of
GHG emissions as follows:
Source Categories. Many commenters requested
various exemptions or exclusions from source applicability for GHGs under both PSD and title V
permitting, either during the phase-in period or
permanently, citing anticipated burdens, societal
costs, and differences in emission characteristics.
Commenters representing nontraditional sources or
source categories (sources that have not historically
been required to get permits) requested exemptions
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from permitting based on GHG emissions, including
agricultural sources, residential sources, and small
businesses. In general, these commenters sometimes,
but not always, cited “absurd results” and “administrative necessity” arguments in their exemption requests.
Several commenters from sectors that consume a
great deal of energy in their industrial processes and
that are subject to international competitiveness,
such as aluminum, steel, cement, glass, pulp and paper, and other manufacturers, requested that they be
exempt from permitting under this final rule. These
commenters state that we have not carefully considered the environmental and economic consequences
of this action because if we had, we would have exempted them for several reasons, including (1) other
countries typically exempt similar sources from GHG
cap and trade programs because the industries are
making significant energy efficiency improvements
even in the absence of GHG regulation, and (2) permitting such sources may cause many facilities to
move to countries that have less regulation or no
regulation for GHGs.
Other industry groups cited unique characteristics
of their emissions, or the quantities in which they
are emitted, that they argued should justify exclusion or unique thresholds. Semiconductor production
facilities asked for exemptions, arguing that combustion-related GHG emissions are different from their
GHG emissions, which result from the use of highGWP industrial gases, such as PFCs, with higher
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GWP values that are more likely to trigger permitting requirements at relatively low tpy values. One
lime production commenter stated that EPA could
encourage energy efficiency projects at its plants by
excluding calcination and other process emissions,
arguing that these emissions are a relatively small
portion of the national inventory that will have no
material effect on air quality and global warming.
Another commenter requested that EPA exclude
emissions from poultry production (natural bird respiration) from permitting consideration because the
IPCC excludes them from its GHG emission estimates. Representatives of the landfill industry pointed to the relationship between current statutory
thresholds that apply to their regulated emissions,
primarily NMOC, and the equivalent amount of
GHG emissions this corresponds to. They argued for
a source-category specific threshold that is at least
equivalent to their current NMOC threshold, or
roughly 750,000 tpy CO2e according to their estimate.
Although the proposal for the Tailoring Rule generally addressed how the statutory requirements for
major source applicability (100/250 tpy thresholds)
could be phased in in ways that would offer relief to
traditional and non-traditional sources, such as residences, farms, small business, and semiconductor
manufacturers, it did so by establishing relatively
high CO2e thresholds during the early implementation period and lowering the thresholds over time as
streamlining mechanisms become available to reduce
administrative burdens. We did not propose any
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permanent exemptions of any kind or temporary exemptions based on source category. Also, note that
the proposal discussed energy efficiency, process efficiency improvements, recovery and beneficial use of
process gases, and certain raw material and product
changes in the context of short-term, low-cost means
of achieving GHG emission reductions for small-scale
stationary sources, but not in the context of exemptions.
As discussed previously, we are still considering
whether permanent exemptions from the statute are
justified for GHG permitting based on the “absurd
results” legal doctrine. We do not have a sufficient
basis to take final action at this time to promulgate
any of the suggested exclusions on the grounds, described previously, suggested by the commenters. We
note, however, that nothing in this rule forecloses the
opportunities we may have to explore such options in
the future. Therefore, we are taking no action in this
rule on these various commenters’ requests for exclusions.
Some commenters also recommended that we create exclusions for their particular source categories
for the specific purpose of avoiding overwhelming
permitting burdens. We did solicit comment on alternative approaches to burden relief in the proposal.
Some commenters suggested that the “administrative necessity” or “absurd results” rationale, each of
which would be based on extraordinary administrative burdens, could be used to create at least temporary exclusions that would allow more sources to es-
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cape permitting than what we proposed. However,
commenters have not, to date, provided specific information about the costs and administrative burdens associated with permitting their source categories.
Regarding the specific concerns about the need for
a small business exclusion, we note that the Office of
Advocacy of the SBA made several recommendations
on the proposal to address concerns about large
numbers of small businesses becoming subject to the
permit programs. For example they recommended
that EPA adopt major source thresholds of 100,000
tpy and major modification thresholds of 50,000 tpy
CO2e. They also recommended that we adopt an interpretation of the effective date of the LDVR to provide additional time to prepare. We took action consistent with the latter recommendation in the Interpretive Memo, and we are taking action consistent
with the former recommendation in this rule (although the threshold for modifications we are adopting is higher, for reasons explained previously). We
are finalizing Steps 1 and 2 using the thresholdbased approach, which applies the various legal doctrines, in the context of the Chevron framework, in a
way that effectively exempts all small sources during
this part of the phase-in, while assuring the administrability of the permitting programs for the sources
that remain subject to them. We anticipate that virtually all small businesses not already subject to
PSD and title V would be excluded under this approach. Similarly, with respect to high GWP gases as
discussed previously, we are maintaining the statu-
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tory mass-based threshold, and this should address
commenters’ concerns regarding the inclusion of
those gases. Therefore, we reiterate that we are not
finalizing any such exclusions in this rule and, as
noted above, we are not taking final action in the
commenters’ requests for exclusions.
Concerning the comment that we did not take appropriate economic and environmental considerations into account for this rulemaking action, we disagree. The approach we finalize in this notice for
Steps 1 and 2 minimizes economic burdens by limiting permitting to the largest GHG emission sources.
We further note that the PSD program as applied to
the sources that are covered in Steps 1 and 2 contains an express requirement to take energy, environmental, and economic considerations into account
when making control technology (i.e., BACT) decisions and accordingly many of the concerns about
control costs will be able to be accounted for in that
analysis.
Biomass Combustion/Biogenic Emissions. Several
commenters request that EPA exempt emissions
from biogenic activities or biomass combustion or oxidation activities, including solid waste landfills,
wasteto-energy projects, fermentation processes,
combustion of renewable fuels, ethanol manufacturing, biodiesel production, and other alternative energy production that uses biomass feedstocks (e.g.,
crops or trees). For example, commenters urged that
EPA exclude emissions from biomass combustion in
determining the applicability of PSD to GHGs based
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on the notion that such combustion is “carbon neutral” (i.e., that combustion or oxidation of such materials would cause no net increase in GHG emissions
on a lifecycle basis). Some commenters oppose the
exemption of biogenic/biomass activities, claiming
the lack of a valid scientific basis for treating these
GHG emissions differently than other GHG emissions and expressing concern that we should not assume all biomass combustion is carbon neutral.
The proposed Tailoring Rule did not address this
issue of exemptions for biomass combustion or biogenic emissions. We are mindful of the role that biomass or biogenic fuels and feedstocks could play in
reducing anthropogenic GHG emissions, and we do
not dispute the commenters’ observations that many
state, federal, and international rules and policies
treat biogenic and fossil sources of CO2 emissions differently. We note that EPA’s technical support document for the endangerment finding final rule
(Docket ID No. EPA–HQ–OAR–2009– 0472–11292)
states that “carbon dioxide has a very different life
cycle compared to the other GHGs, which have welldefined lifetimes. Instead, unlike the other gases,
CO2 is not destroyed by chemical, photolytic, or other
reaction mechanisms, but rather the carbon in CO2
cycles between different reservoirs in the atmosphere, ocean, land vegetation, soils, and sediments.
There are large exchanges between these reservoirs,
which are approximately balanced such that the net
source or sink is near zero.”
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Nevertheless, we have determined that our application of the “absurd results,” “administrative necessity,” and one-step-at-a-time legal rationales that
support this rule, which are based on the overwhelming permitting burdens described previously, does
not provide sufficient basis to exclude emissions of
CO2 from biogenic sources in determining permitting
applicability provisions at this time. This is because
such an exclusion alone, while reducing burdens for
some sources, would not address the overwhelming
permitting burdens described above, and a threshold-based approach would still be needed. As noted
above, we have not examined burdens with respect to
specific categories and thus we have not analyzed the
administrative burden of permitting projects that
specifically involve biogenic CO2 emissions taking
account of the threshold-based approach, nor did the
commenters provide information to demonstrate that
an overwhelming permitting burden would still exist,
justifying a temporary exclusion for biomass sources.
At the same time, the decision not to provide this
type of an exclusion at this time does not foreclose
EPA’s ability to either (1) provide this type of an exclusion at a later time when we have additional information about overwhelming permitting burdens
due to biomass sources, or (2) provide another type of
exclusion or other treatment based on some other rationale. Although we do not take a final position
here, we believe that some commenters’ observations
about a different treatment of biomass combustion
warrant further exploration as a possible rationale.
Therefore, although we did not propose any sort of

519a
permanent exclusion from PSD or title V applicability based on lifecycle considerations of biogenic CO2,
we plan to seek further comment on how we might
address emissions of biogenic carbon dioxide under
the PSD and title V programs through a future action, such as a separate Advance Notice of Proposed
Rulemaking (ANPR). This action would seek comment on how to address biogenic carbon under PSD
and title V, the legal and policy issues raised by options regarding implementation. We will provide an
opportunity for public comment before adopting any
final approach.
We further note that, while we are not promulgating an applicability exclusion for biogenic emissions
and biomass fuels or feedstocks, there is flexibility to
apply the existing regulations and policies regarding
BACT in ways that take into account their lifecycle
effects on GHG concentrations. This topic has already been explored by the CAAAC workgroup on
BACT issues related to GHGs that recently provided
recommendations to EPA. These recommendations
are located in the public docket for this rulemaking
and at http://www.epa.gov/air/caaac/climate/
201002InterimPhaseIReport.pdf.
While
that
group was unable to come to a consensus on how biomass-based emissions should be treated, it provided
us with information that we will consider as we issue
guidance on BACT. As previously discussed, we plan
to issue BACT guidance later this year, but are not
doing so as part of this rulemaking. Without prejudging the outcome of our process to seek comment
whether and how we might address emissions of bio-
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genic carbon under the PSD and title V programs
through a future action, this issue warrants further
exploration in the BACT context as well, and we plan
to fully explore it and take action if appropriate.
Fugitive Emissions. Numerous commenters believe
that fugitive GHG emissions should be excluded from
major source determinations, citing difficulties in
measuring or estimating such emissions. Others believe EPA did not address fugitive emissions in the
proposal and they ask for clarification of the treatment of fugitive GHGs in applicability determinations under PSD and title V. Some of these commenters state that EPA has not undertaken a rulemaking under CAA section 302(j) for any source category of fugitive GHGs, so they should not be included. Several commenters representing the solid waste
disposal industry requested exemptions for fugitive
emissions for landfills and waste-to-energy projects,
pointing out that current practice under PSD is for
fugitive emissions from certain landfills to not be
counted toward major source determinations.
In the proposal, EPA did not offer any specific
guidance or discuss exemptions for fugitive emissions
of GHGs. Commenters did not suggest that a fugitive
exemption would address the overwhelming permitting burdens described previously, or that it was
necessary to specifically tailor GHG applicability
through the use of a fugitive emissions exclusion for
categories that would otherwise be required to include them.
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We do agree with commenters who stated that we
should clarify how to count fugitives in determining
applicability under this rule. In response, we note
that we are not taking final action with respect to
commenters’ request, and we are not finalizing any
special rules for fugitive emissions related to GHG.
Thus, EPA’s rules related to the treatment of fugitives would apply. Regarding the comment that a
CAA section 302(j) rulemaking is required before fugitive emissions may be counted, we disagree. As we
read section 302(j), once EPA has established by rule
that fugitive emissions are to be counted for a specific source category, nothing in section 302(j) requires
EPA to conduct new rulemaking to allow for the
counting of additional pollutants from that category.
We read section 302(j) as imposing an obligation to
determine if fugitive emission generally should be
counted from a source or source category and not requiring that EPA list both source categories and relevant pollutants. Indeed, our practice in listing categories has not been to limit the pollutants to which
the listing applies. Therefore, we are applying our
existing rules and policies for fugitive emissions for
GHG as we would any other pollutant.
Pollution Control Projects. Other commenters request exemptions for pollution control projects from
PSD major modification requirements, particularly
projects that increase the efficiency or thermal performance of a unit or facility, resulting in emission
reductions on a pounds/megawatt-hour or production
basis. The current PSD rules do not exclude pollution
control projects from being considered a physical
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change or change in the method of operation that
would—if it resulted in a significant net emissions
increase—constitute a major modification, and the
case law makes clear that we could adopt a permanent exclusion in the future. 57 To the extent that the
commenters seek an exclusion for pollution control
projects that relies solely on “absurd results” or “administrative necessity” for reasons similar to those
described previously for other requested exclusions,
we take no action on this request in this rulemaking.
4. Transitional Issues Including Requests for Grandfathering
In the Tailoring Rule proposal, we did not discuss
or specifically ask for comment on any provisions to
address the transition from a permitting regime that
does not incorporate GHGs to one that does, such as
“grandfathering” provisions or similar approaches
that would exempt previously issued permits or
pending applications from having to incorporate requirements for GHGs. We nonetheless received several public comments that addressed a variety of
transitional issues. One group of comments addresses situations prior to permit issuance where a PSD
On June 24, 2005, the United States Court of Appeals for the
District of Columbia Circuit vacated the portions of the 2002
and 1992 NSR rules that pertained to pollution control projects,
among other provisions. In response to this Court action, on
June 5, 2007, EPA removed these provisions from the NSR regulations. (See 72 FR 32526). These provisions were added as
part of EPA’s NSR improvement rule that was issued on December 31, 2002.
57

523a
or title V application is either administratively complete or more generally being processed prior to the
trigger date for GHG permitting (“in process” applications). Another group of comments addresses situations where a PSD or title V permit is issued prior
to the GHG trigger date and the commenters request
that the application and/or permit be exempt from
any requirements for updates related to GHGs after
permit issuance.
With respect to PSD, many commenters requested
that we adopt a “grandfathering” approach to applicability to exempt projects that have administratively complete PSD or minor NSR permit applications pending when the GHG permitting requirements go into effect. Several commenters urged us to
promulgate transition provisions (without specifically using the term “grandfathering”), pointing out
that we have provided transition periods for revising
pending PSD permits, in the past, when new PSD
rules were issued (e.g., in late 1970s and 1980).
These commenters assert that GHG requirements
will cause more disruption than those previous rule
changes. Several commenters asked that PSD applications be evaluated on the basis of the PSD requirements effective when the application is submitted and if submitted prior to the trigger date, then
the application and permit would not need to address
GHGs. Several commenters also asked that PSD
sources with a valid permit that commences construction within 18 months of the trigger date not be
required to seek a revised PSD permit for GHGs.
Similarly, several commenters asked that PSD per-
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mits issued prior to the GHG trigger date not be required to be reopened only for the purpose of addressing GHG emissions. Additional commenters
asked that we clarify that sources or projects not be
required to obtain PSD permits if they obtained a determination that PSD did not apply (a “nonapplicability” determination) prior to the GHG trigger date.
Finally, many commenters also requested “grandfathering” for title V so that existing title V applications and permits do not need to be amended, revised, or resubmitted to address GHGs after they become “subject to regulation.” Other commenters
asked that transition provisions for title V be provided in the final action that would be similar to those
requested for PSD.
We partially addressed transitional issues for PSD
permitting in our April 2, 2010 final action on reconsideration of the Interpretive Memo. 75 FR 17021.
This action addressed the applicability of PSD permitting requirements for GHGs to pending PSD
permit applications that were (or will be) submitted
prior to January 2, 2011 based on emissions of pollutants other than GHGs. However, we have not yet
addressed the questions raised by public comments
concerning sources that obtain PSD permits, minor
NSR permits, or determinations that no such permits are needed prior to the Step 1 period set forth in
this rule. We have also not yet addressed questions
about the applicability of PSD permitting requirements for sources that are not currently required to
submit an application for a PSD permit but that
could be required to do so in Step 2 of the phase-in
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established in this action. In addition, our April 2,
2010 action did not address transitional issues concerning the application of the title V provisions to
GHGs.
a. Transition for PSD Permit Applications Pending
When Step 1 Begins
In our action on April 2, 2010, EPA explained that
the Agency did not see grounds to establish a transition provision for pending PSD permit applications
because we had determined that PSD permitting requirements would not apply for GHGs for another 9
months. We explained that permit applications submitted prior to April 2, 2010 should in most cases be
issued prior to January 2, 2011 and, thus, effectively
have a transition period of 9 months to complete processing before PSD requirements become applicable
to GHGs. We also observed that, in the case of any
PSD permit application review that cannot otherwise
be completed within the next 9 months based on the
requirements for pollutants other than GHGs, it
should be feasible for permitting authorities to begin
incorporating GHG considerations into permit reviews in parallel with the completion of work on other pollutants without adding delay to permit processing. Additional discussion of EPA’s reasons for
not developing transition provisions for PSD permit
applications that are pending on January 2, 2011 are
provided in the April 2, 2010 notice. 75 FR 17021–22.
For these same reasons, we continue to feel that a
transition period is not warranted to incorporate
GHG requirements into any PSD permit applications
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that are pending when Step 1 of the permitting
phase-in begins for those sources that would otherwise need to obtain a PSD permit based on emissions
of pollutants other than GHGs. Thus, this action
makes no change to the position we expressed on this
particular issue in the April 2, 2010 notice. In this
final rule on tailoring the PSD program to address
GHGs, we have determined that the additional burden of incorporating GHG requirements into PSD
permits for the sources already required to obtain
such permits is manageable in the Step 1 period.
Thus, this rule has added no additional requirements
or limitations that would justify deferring the establishment of pollution controls for this category of
GHG sources once PSD permitting requirements are
initially triggered for GHGs.
While we do not provide for grandfathering of PSD
applications, we do note that there are more than 7
months left before GHG BACT requirements will be
triggered at anyway sources for projects that increase GHG emissions by more than 75,000 tpy CO2e
and more than a year before the requirements would
be triggered at sources solely because of emissions of
GHGs (more than 100,000 tpy of CO2e). We intend to
work constructively and affirmatively with permitting authorities to use this time to ensure expeditious processing of pending permits and to further
assure that the triggering of BACT requirements at
such sources will not result in adverse impacts on
pending projects. We have separately described our
plans to expeditiously issue GHG BACT guidance,
but we understand that for pending projects that will
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be permitted soon after January 2, 2011, an opportunity for earlier engagement with EPA on BACT issues would be beneficial for permitting authorities to
issue these permits without delay.
Therefore, following the issuance of this rule, we
will contact permitting authorities that have pending
PSD permit applications to identify those applications with a reasonable likelihood that final issuance
will occur after January 2, 2011, and therefore will
be required to contain GHG BACT limits. We will
then work closely with those permit agencies to provide technical, legal, or policy assistance to help prepare BACT analysis and provide additional support
as necessary to expedite permitting for those pending
applications. Similarly, when EPA is the permitting
authority, we will provide assistance to applicants
with pending permits to ensure that GHG permitting
decisions are made promptly, and that administrative processes move forward expeditiously.
b. PSD Permits Issued Prior to Step 1
EPA has not historically required PSD permits to
be updated or reopened after they are issued in the
absence of an action by the applicant to change the
physical or operational characteristics of the source
described in the permit application. EPA’s PSD permitting regulations contain no provisions that address the modification or amendment of a PSD permit or require a PSD permit to be reopened or modified on the basis of new PSD permitting requirements that take effect after the final permit is issued. Since PSD permits are construction permits,
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EPA has not required updates to PSD permits in the
same manner as is typically required for operating
permits that incorporate a variety of applicable requirements (such as title V permits and National
Pollutant Discharge Elimination System (NPDES)
permits under the Clean Water Act). In addition, unlike operating permits, PSD permits are not required
to be renewed. However, if construction under a PSD
permit is not commenced in a timely manner or is
discontinued for an extended period, a PSD permit
may expire if an extension is not requested or justified. See 40 CFR 52.21(r)(2); 40 CFR 124.5(g).
With respect to the application of PSD permitting
requirements for GHGs beginning on January 2,
2011, we do not see any cause to deviate from our
historical practice of not requiring PSD permits to be
reopened or amended to incorporate requirements
that take effect after the permit is issued. Thus, we
are not promulgating any new rules or requirements
pertaining to PSD permits issued prior to Step 1 of
the phase-in described in this rule. There is no mandatory requirement to reopen a previously issued
PSD permit to incorporate GHG requirements that
were not applicable at the time the permit was issued.
A major source that obtains a PSD permit prior to
January 2, 2011 will not be required under EPA regulations to reopen or revise the PSD permit to address GHGs in order for such a source to begin or
continue construction authorized under the permit.
Our current PSD permitting regulations provide that
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“[n]o new major stationary source or major modification to which the requirements of paragraphs (j)
through (r)(5) of this section apply shall begin actual
construction without a permit that states the major
stationary source or major modification will meet
those requirements.” 40 CFR 51.166(a)(7)(iii); 40
CFR 52.21(a)(2)(iii). The term “begin actual construction” generally means “initiation of physical onsite
construction activities on an emissions unit which
are of a permanent nature” and includes activities
such as “installation of building supports and foundations, laying underground pipework and construction of permanent storage structures.” 40 CFR
51.166(b)(11); 40 CFR 52.21(b)(11). A source that begins actual construction authorized under a PSD
permit prior to January 2, 2011 will not be in violation of the prohibition described previously if it continues construction after that date. This portion of
the regulation precludes only beginning construction
without the appropriate preconstruction permit and
does not require a permit to be updated to continue
actual construction that has already begun.
Furthermore, a source that is authorized to construct under a PSD permit but has not yet begun actual construction on January 2, 2011 may still begin
actual construction after that date without having to
amend the previously-issued PSD permit to incorporate GHG requirements. Sections 51.166(a)(7)(iii)
and 52.21(a)(2)(iii) require “a permit that states that
the major stationary source or major modification
will meet those requirement,” which refers to the
“requirements in paragraphs (j) through (r)(5)” refer-
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enced earlier in those provisions. EPA construes this
language to describe a permit that meets the requirements of paragraph (j) through (r)(5) that are in
effect at the time the permit is issued. Permitting
and licensing decisions of regulatory agencies must
generally reflect the law in effect at the time the
agency makes a final determination on a pending
application. See Ziffrin v. United States, 318 U.S. 73,
78 (1943); State of Alabama v. EPA, 557 F.2d 1101,
1110 (5th Cir. 1977); In re: Dominion Energy Brayton
Point, LLC, 12 E.A.D. 490, 614–616 (EAB 2006); In
re Phelps Dodge Corp., 10 E.A.D. 460, 478 n. 10 (EAB
2002).
Thus, a source may begin actual construction on or
after January 2, 2011 under a PSD permit that authorized construction to begin prior to January 2,
2011 because such a permit states that the source
will meet the requirements of paragraphs (j) through
(r)(5) of these regulations (or state equivalents) that
were in effect at the time the permit was issued.
However, this would not be the case if the permit has
expired because the applicant has discontinued construction or failed to commence construction by the
necessary date. See 40 CFR 52.21(r)(2).
This approach is consistent with EPA’s practice
when the preconstruction permitting requirements
change by virtue of the designation of an area as a
nonattainment area after a PSD permit is issued. In
transitional guidance issued by EPA in 1991, EPA
explained that “the area designation in effect on the
date of permit issuance by the reviewing agency de-
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termines which regulations (part C or D) apply to
that permit.” Memorandum from John S. Seitz, Director OAQPS, New Source Review (NSR) Program
Transitional Guidance, page 6 (March 11, 1991). This
memorandum explained further that “where a source
receives a PSD or other permit prior to the date the
area is designated as nonattainment, the permit remains in effect” as long as the source meets the conditions necessary to prevent the permit from expiring. Id. at 6.
This approach does not apply if the source engages
in a major modification after January 2, 2011 that is
not authorized by the previously issued permit. Once
Step 1 of the phase-in begins, if the PSD requirements for GHGs are applicable to a previouslypermitted source that engages in a major modification
not covered by the permit, such a source will need to
obtain a new PSD permit to authorize the modification and that permit may need to include GHG requirements depending on the level of increase in
GHGs that results from the modification.
c. Additional Sources for Which PSD Applies in Step
2
In light of the terms of existing PSD regulations
and the lead time provided in this action for sources
that will first become subject to PSD permitting in
Step 2, we do not believe there is presently a need to
establish transition provisions for sources that will
be required to obtain PSD permits for the first time
in Step 2 of the phase-in. As described previously,
under our current PSD permitting regulations, a new
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major stationary source or major modification may
not begin actual construction without a PSD permit
that meets the applicable preconstruction permitting
requirements. 40 CFR 51.166(a)(7)(iii); 40 CFR
52.21(a)(2)(iii).
Since a permit must be obtained before a major
source may begin actual construction, the major
source preconstruction permitting requirements in
40 CFR 51.166 and 52.21 of the regulation do not
generally apply to a source that begins actual construction at a time when it was not a major source
required to obtain a PSD permit. One exception,
however, is the unique circumstance when a source
becomes a major source solely by virtue of the relaxation of an enforceable limitation on the source’s PTE.
40 CFR 51.166(r)(2); 40 CFR 52.21(r)(4). But absent
these circumstances, PSD preconstruction permitting
requirements do not generally preclude a source from
continuing actual construction that began before the
source was a source required to obtain a PSD permit.
Thus, a source that began actual construction under
the authorization of any previously required minor
source or state construction permit is not required to
meet any PSD preconstruction permitting requirement that becomes applicable after actual construction begins unless the source engages in a major
modification after PSD permitting requirements are
applicable. Likewise, a PSD permit is not required
after a source begins actual construction based on a
valid determination (by the source or the permitting
authority) that the source need not obtain either a
major PSD permitting requirements or and minor
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NSR permit. Based on these provisions in existing
regulations, EPA will not require any sources to
which PSD permitting requirements begin to apply
in Step 2 to obtain a PSD permit to continue construction that actually begins before Step 2 begins.
However, we will expect Step 2 sources that begin
actual construction in Step 2 (i.e., beginning July 1,
2011) to do so only after obtaining a PSD permit in
accordance with 40 CFR 52.21 or 51.166, or any applicable state regulation that meets the requirements of 40 CFR 51.166. We recognize the potential
for the triggering of Step 2 to result in a change in
status where a project may legally have begun actual
construction before Step 2 but did not do so and
would then need a PSD permit. However we also
note that we are providing over a year of lead time
before PSD permitting requirements become applicable to Step 2 sources. If projects would be adversely affected by this change in status, this lead time
affords an opportunity for sources planning such projects to secure appropriate minor NSR permits
(which generally take less than a year to issue), nonapplicability determinations, etc. in time to avoid
such a change in status. If a new or modified source
that would become newly subject to PSD in Step 2
plans to begin actual construction before Step 2, it
has more than a year to obtain the applicable preconstruction approvals and begin actual construction. Likewise, a Step 2 source that does not anticipate the ability to begin actual construction before
Step 2 begins should have enough lead time to submit a PSD permit application and obtain the neces-
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sary permit without significantly delaying the project
further. Therefore, we do not think it is necessary or
appropriate to promulgate a transition provision that
would exempt Step 2 sources from PSD permitting
requirements that will apply based on construction
that begins after Step 2 takes effect.
This approach for Step 2 sources that have obtained a minor source construction permit or nonapplicability determination differs from the approach
described previously for source that obtained a PSD
permit prior to Step 1. As described previously, a
Step 1 source that is authorized to begin actual construction before January 2, 2011 under a previouslyissued PSD permit may begin actual construction
under that permit after January 2, 2011 without
modifying the PSD permit to address GHGs. However, a Step 2 source that was not required to obtain a
PSD permit before Step 2 begins would need to obtain a PSD permit addressing GHGs if it has not yet
begun actual construction prior to Step 2, even if the
source had obtained any preconstruction approvals
that were necessary to authorize construction prior
to Step 2. This is because such a Step 2 source that
begins actual construction after Step 2 would likely
be doing so without having any permit meeting the
requirements of paragraphs (j) through (r)(5) of 40
CFR 52.21 or 51.166, or a state equivalent. A source
that has obtained only a minor source permit prior to
Step 2 but that begins actual construction after July
1, 2011 would violate the requirements of 40 CFR
52.21(a)(2)(iii) or 51.166(a)(7)(iii), or a state equivalent, unless the source took care to ensure that it was
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authorized to construct under a PSD permit or could
demonstrate that the source’s minor source construction permit makes clear that requirement of paragraphs (j) through (r)(5) of 40 CFR 52.21 or 51.166,
or a state equivalent, would be met by the source
even though such a permit was not nominally a PSD
permit. This difference in approach for non-PSD
sources is driven by the terms of 40 CFR
52.21(a)(2)(iii) and 51.166(a)(7)(iii). Since we have
not provided any prior notice that we might be considering revisions to 40 CFR 52.21 and 51.166 to address this topic, we are unable to revise the regulations in this action to achieve the same result for
non-PSD sources as for PSD sources. Furthermore,
at the present time, we see no indication that this
difference in approach is unreasonable since nonPSD sources will not trigger permitting for GHG until Step 2 (only anyway PSD source trigger in Step 1).
Thus sources will have until July 1, 2011, an additional 6 months of lead time (for a total of more than
14 months), to prepare for the transition described
here. Nevertheless, we recognize that the transition
to the increased coverage of new sources and modifications that occurs in July will represent an unusual
occurrence that may have unanticipated impacts. For
this reason it is important to note that nothing in
this rule forecloses our ability to further address
such impacts, as necessary, by adopting rule changes
or using other available tools.
EPA has previously promulgated exemptions that
have authorized some sources that were not previously subject to the PSD regulations to commence
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construction on the basis of minor source permits after the date new PSD requirements have took effect
in 1978 and 1980. See, e.g., 40 CFR 52.21(i)(1)(iv)–
(v). There is a notable distinction between these provisions, which use the term “commence construction,” and the terms of 40 CFR 52.21(a)(2)(iii) and
51.166(a)(7)(iii), which use the term “begin actual
construction.” “Commence construction” is defined
more broadly than “begin actual construction” to include obtaining all necessarily preconstruction approvals and either beginning actual on-site construction or entering into binding contracts to undertake a
program of actual construction. 40 CFR 52.21(b)(9);
40 CFR 51.166(b)(9). The term “commence construction” is also defined in the CAA. 42 U.S.C.
7479(2)(A). Among other purposes, the term “commence construction” is generally used in the Act and
EPA regulations to distinguish construction activities that are exempt from new PSD permitting requirements from those that are not. See, e.g., 42
U.S.C. 7475(a); 40 CFR 52.21(i)(1)(i)–(v). In the absence an explicit exemption in the CAA or the PSD
regulations that uses the term “commence construction,” we do not believe we can use the date a source
“commences construction” under a minor source construction permit approval as a demarcation point for
Step 2 sources that may continue ongoing construction activities without having to obtain a PSD permit
based on emissions of GHGs. Since we did not provide prior notice of an intention to adopt transition
provisions applicable to this situation, we are unable
to adopt such an exemption in this action that ap-
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plies the term commence construction in this context.
Consequently, the approach described previously applies the term “begin actual construction” based on
the language in 40 CFR 52.21(a)(2)(iii) and
51.166(a)(7)(iii).
d. Transitional Issues for Title V Permitting
Since the title V permitting regulations already
include a robust set of provisions to address the incorporation of new applicable requirements and other transitional considerations, we do not see grounds
to establish unique transition or grandfathering provisions for GHGs in this action. Furthermore, since
the purpose of title V is to collect all regulatory requirements applicable to a source and ensure compliance, we do not believe special exemptions for
GHG requirements are likely to be justified. The existing title V rules do not provide any exemptions
that relieve the obligation to incorporate all applicable requirements into a title V permit. However, the
title V regulations contain numerous provisions that
allow a reasonable period of time for incorporating
new applicable requirements or applying for a title V
permit that was not previously required. Transitional issues for incorporation of GHG requirements into
title V permitting generally involve questions in the
following categories: (1) Permit application requirements for sources not previously subject to title V
that will become subject to title V requirements in
Step 2 of the phase-in; (2) the need for updates or
amendments to title V permit applications that are
pending when GHGs become subject to regulation in
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Step 1 of the phase-in; and (3) the incorporation of
new applicable requirements for GHGs into existing
permits for sources currently subject to title V.
With respect to the first category, a title V source
applying for the first time must submit its permit
application within 12 months after the source “becomes subject to the [operating] permit program” or
such earlier time that the permitting authority may
require (see 40 CFR 70.5(a)(1)). Sources not otherwise subject to title V can become major sources subject to title V due to emissions of GHG no sooner
than July 1, 2011. If a source becomes “subject to the
[operating] permit program” on July 1, 2011, then its
permit application under the title V operating permit
program would typically have to be submitted no later than July 1, 2012.
There are also existing regulations relevant for the
second category of GHG transition issues, where
sources currently subject to title V have title V permit applications pending with a permitting authority
as of January 2, 2011. Where additional applicable
requirements become applicable to a source after it
submits its application, but prior to release of a draft
permit, the source is obligated to supplement its
permit application. See 40 CFR 70.5(b); 71.5(b). Furthermore, title V permits are generally required to
contain provisions to assure compliance with all applicable requirements at the time of permit issuance.
See CAA section 504(a); 40 CFR 70.6(a)(1) and
71.6(a)(1). If a permitting authority determines that
additional information is necessary to evaluate or
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take final action on an application (e.g., because of
uncertainty over whether a draft permit assures
compliance with all applicable requirements), it may,
and should, request additional information from the
source in writing and set a reasonable deadline for a
response. See 40 CFR 70.5(a)(2); 71.5(a)(2).
Likewise, the existing title V regulations provide
sufficient transition for the third category of issues,
where a source has additional GHG-related applicable requirements (such as the terms of a PSD permit)
that must be incorporated into its existing title V
permit. Where a source is required to obtain a PSD
permit, the source must apply for a title V permit or
permit revision within 12 months of commencing operation or on or before such earlier date as the permitting authority may establish (or prior to commencing operation if an existing title V permit would
prohibit the construction or change in operation). See
40 CFR 70.5(a)(1)(ii); 71.5(a)(1)(ii); see also 40 CFR
70.7(d) and (e); 71.7(d) and (e) (permit modifications).
In addition, where a source becomes subject to additional applicable requirements, the permitting authority is required to reopen the permit to add those
applicable requirements if the permit term has three
or more years remaining and the applicable requirements will be in effect prior to the date the permit is
due to expire. See 40 CFR 70.7(f)(1)(i); 71.7(f)(1)(i).
Finally, EPA notes that the existing title V regulations require sources to furnish permitting authorities, within a reasonable time, any information the
permitting authority may request in writing to de-
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termine whether cause exists for modifying, revoking, and reissuing, or terminating the permit, and for
other reasons, and further provide that permitting
authorities shall reopen and revise permits if EPA or
the permitting authority determine that the permit
must be revised or revoked to assure compliance
with applicable requirements. See 40 CFR
70.6(a)(6)(v);
71.6(a)(6)(v)
and
70.7(f)(1)(iv);
71.7(f)(1)(iv).
Thus, EPA believes that the existing title V regulations provide an adequate regulatory framework
for managing the transition to incorporating GHG
requirements in title V permits and additional specific exemptions or transition rules for title V are not
currently warranted.
VI. What are the economic impacts of the final
rule?
This section of the preamble examines the economic impacts of the final rule including the expected
benefits and costs for affected sources and permitting
authorities. The final rule uses a phased-in approach
for requiring sources of GHG emissions to comply
with title V operating permit and PSD statutory requirements, essentially lifting this burden for the
phase-in period for a large number of smaller sources
of GHG. Thus, this rule provides regulatory relief rather than regulatory requirements for these smaller
GHG sources. For larger sources of GHGs that will
be required to obtain title V permits and/or comply
on PSD requirements, there are no direct economic
burdens or costs as a result of this final rule, because
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these requirements are not imposed as a result of
this rulemaking. Statutory requirements to obtain a
title V operating permit or to adhere to PSD requirements are already mandated by the CAA and
by existing rules, not by this rule. Similarly, this rule
will impose costs to society in the form of foregone
environmental benefits resulting from GHG emission
reductions that, absent this rule, might otherwise
have occurred at sources deferred from permitting
during the phase-in period.
The RIA conducted for this final rule provides details of the benefits or regulatory relief that smaller
GHG sources will experience in terms of costs avoided as a result of this final rule and the potential for
social costs in terms of foregone environmental benefits during this 6-year period. Complete details of the
RIA conducted for this final rule may be found in the
document “Regulatory Impact Analysis for the Final
Prevention of Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule,” in the docket for
this rulemaking.
This rulemaking provides permitting thresholds
for sources of GHG that exceed levels contained in
the CAA, and these levels are phased-in steps based
upon application of the “administrative necessity”
and “absurd results” doctrines as explained in section V.B. For Step 1, which is effective from January
2, 2011, through June 30, 2011, only sources required to undergo title V or PSD permitting based
upon non-GHG air pollutants are required to obtain
an operating permit or PSD permit to include GHG
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emissions (referred to as the “anyway” threshold).
Step 2, effective from July 1, 2011, until such time as
EPA acts on a rule to amend it (which for reasons
described previously, we assume is June 30, 2013, for
the purposes of this analysis), will phase in title V
permit requirements for larger sources emitting
GHG above 100,000 tpy CO2e (if they do not already
have one) and phase in for such sources, PSD requirements when they are newly constructed or modify in a way that increases emissions by more than a
75,000 tpy CO2e significance level. Step 2 is referred
to as the 100,000 tpy CO2e threshold. Thereafter,
EPA makes an enforceable commitment to consider a
possible Step 3 to further lower thresholds below
100,000 tpy CO2e and/ or permanently exclude some
sources from the program(s), but only after a regulatory process is conducted addressing “administrative
necessity” and “absurd results” considerations based
upon the actual permitting experiences in the first
two steps of the phase-in. In addition, EPA provides
a deferral of permitting until we take required action
in April 2016 for sources and modifications that emit
below 50,000 tpy CO2e. The deferral will end when a
required study is conducted of the permitting process
for sources of GHG and EPA acts, based on the
study, to promulgate a rule that describes the additional GHG permitting requirements beyond 2016.
In the 6 years following promulgation of this rule,
the EPA estimates that compared to baseline estimates that do not include the effects of this rule, over
six million sources of GHG emissions in total will be
allowed to continue to operate without a title V oper-
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ating permit. During this period, tens of thousands of
new sources or modifying sources each year will not
be subject to PSD requirements for GHG. For this
large number of smaller sources, this rule alleviates
the regulatory burden associated with obtaining an
operating or PSD permit or complying with NSR
BACT requirements. Therefore, this final action may
be considered beneficial to these small sources because it provides relief from regulation that would
otherwise be required.
This decision does potentially have environmental
consequences in the form of higher emissions during
the 6-year period of time (generally because emissions increases would have been lower if BACT were
applied). These consequences are limited due to the
fact that sources between 100/250 and 100,000 tpy
CO2e account for an estimated 11 percent of the six
directly emitted GHG nationally from industrial,
commercial, and residential source categories, while
representing over 95 percent of the total number of
sources potentially requiring an operating or PSD
permit for GHG under current permitting thresholds
in the CAA. Moreover, requiring such a large number of small sources to obtain permits for the first
time would overtax the permitting authorities’ abilities to process new permits and would therefore interfere with any such benefits actually being
achieved. Moreover, reductions from these small
sources will still be occurring, notwithstanding the
fact that permitting requirements would not apply to
them. These smaller sources of GHGs will be the focus of voluntary emission reduction programs and
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energy efficiency measures that lead to reductions in
GHGs. We will also reevaluate this decision after a
6-year period and complete a study of the implications for those sources and permitting authorities of
permitting smaller GHG sources beyond 2016.
In reaching the preceding decisions for this final
rule, we carefully considered comments received on
the Tailoring Rule proposal. We received several
comments specifically on our description of the impacts of this rule. Most of these comments disagreed
with our assertion that the rule is a “relief” rule.
Others assert that we should have prepared a more
comprehensive RIA than prepared for the rule proposal. Those commenting contend: (1) We understated the burdens of the rule while overstating its relief
at proposal; (2) we erroneously omitted the impacts
for “larger sources” of GHGs from the proposal RIA
and should have recognized the burden to “larger
sources” due to other GHG actions; (3) the economic
impacts the rule will have on industry and the U.S.
economy and society in general will be burdensome,
especially given the current state of the economy;
and (4) we need to propose a full RIA or a complete
estimation of impacts to comply with CAA section
307(d) and the APA.
EPA has carefully considered the comments addressing the issue of whether the Tailoring Rule is a
regulatory “relief rule,” and we are not persuaded
that we erred in concluding that the effect of the Tailoring Rule is to provide regulatory relief to a large
number of sources of GHG for a period of up to 6
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years. This final rule will provide relief from title V
permitting to over 6 million sources of GHG in this
country. Likewise tens of thousands of sources potentially subject to PSD permitting requirements annually for GHG will have regulation postponed for a period of up to 6 years under this rule, followed by an
additional required rule addressing the period beyond 6 years. While larger sources of GHG may be
required to obtain title V permits or modify existing
permits and to comply with PSD requirements, these
burdens result not from the Tailoring Rule but rather from the CAA requirements to apply PSD and
title V to each pollutant subject to regulation, which
are triggered when the LDVR takes effect. To clearly
illustrate this, consider what would occur if EPA did
not complete the Tailoring Rule. Sources would not
be relieved of the requirement to obtain permits addressing each pollutant subject to regulation when
they construct or modify, nor would they be relieved
of their obligation to obtain title V permits. Instead,
these requirements would simply apply to a much
larger population of sources and modifications, and
would lead to the absurd results and severe impairment to program implementation that this rule is designed to address.
In response to comments asserting that the RIA
completed for proposal of this rulemaking: (1) Understated the burdens of the rule and overstated the
benefits, (2) did not fully recognize the rule will be
burdensome, especially given the current state of the
economy; and (3) does not consider a complete estimation of impacts to comply with the APA and CAA
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section 307(d) and needs to correct flawed or erroneous assumptions, EPA did make improvements and
modifications to the RIA completed for this final rule.
Based upon comments, EPA modified estimates of
the number of sources affected at various threshold
levels upward. EPA also improved the burden estimates associated with obtaining permits for sources
and permitting authorities.
After consideration of the burden imposed by the
proposed rule with these improved estimates for affected sources, the EPA modified the steps of the
phase-in period to include two initial steps, described
in section V, that are higher, and therefore cover
fewer sources and are less burdensome than the proposal threshold of 25,000 tpy CO2e emissions. EPA
also increased the threshold below which permitting
would not apply for 6 years from 25,000 to 50,000 tpy
CO2e. After the initial two step period, EPA has
committed to consider lower thresholds but only
down to 50,000 tpy CO2e, and only after a regulatory
process that uses information gathered on actual
permitting activity during the first two steps of the
phase-in period. The RIA conducted for the final rule
also incorporates improvements in our estimates of
the number of sources affected at alternative thresholds and improved estimates of the costs of obtaining
permits by sources and processing permits by permitting authorities. The EPA acknowledges that the
regulatory relief associated with the control costs due
to BACT requirements for PSD new and modifying
sources is not included in the RIA for the final rule
due to the lack of sufficient data about the nature of
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those requirements. However, it is the case that, as
it relates to burden, those estimates would simply
increase the amount of regulatory relief associated
with this final rule.
Finally, with regard to comments that the RIA
should have been a more comprehensive analysis to
include the larger sources of GHG that will be required to obtain permits when GHG are regulated,
the EPA maintains as previously explained that
there are no direct economic burdens or costs as a
result of this rule for these sources. Requirements for
larger GHG sources to obtain title V or PSD permits
are already mandated by the Act and by existing
rules and are not imposed as a result of the Tailoring
Rule. Thus the economic impacts for larger sources of
GHG do not occur because of this Tailoring Rule. To
include these larger sources in the RIA would actually be an inaccurate assessment of how this rule affects sources and would ignore the fact that this rule
provides regulatory relief.
A. What entities are affected by this final rule?
As previously stated, this final rule does not itself
result in the application of permitting requirements
to any industrial, commercial, or residential entities.
Entities affected by this rule are those who experience regulatory relief due to the higher thresholds
and deferred applicability set forth in this rule. This
action increases the threshold to obtain a title V and
PSD permitting from statutory CAA levels using a
phased-in step process as previously discussed. As
Table VI–1 shows, this action lifts permitting re-
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quirements for over six million potential title V
sources in total and tens of thousands of potential
PSD new sources annually that would be otherwise
required by the CAA to obtain permits. Under Step
1, over six million title V sources in total and approximately 20 thousand new PSD sources per year will
not be required to obtain permits. Under Step 2, requiring sources over a 100,000 tpy CO2e to obtain a
permit, over six million title V sources in total and
approximately 19.9 thousand new PSD sources per
year will obtain regulatory relief. While the threshold approach differs for Steps 1 and 2 of the phasein
plan, the estimated number of sources affected does
not differ greatly as shown in Table VI–1. Sectors
experiencing this regulatory relief include electricity,
industrial, energy, waste treatment, agriculture,
commercial and residential.
[Content Omitted]
B. What are the estimated annual benefits to sources
due to regulatory relief from the statutory requirements?
EPA estimated the annual benefits (avoided costs)
to sources of GHG emissions and permitting authorities anticipated from this final rule. In addition, an
accounting of the benefits from this action as measured by avoided permit processing costs for state, local, and tribal permitting authorities is provided.
These benefits or avoided costs relate specifically to
permit burden costs postponed for smaller sources of
GHG emissions otherwise required to obtain an operating permit under title V or required to modify an
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existing permit to address GHG emissions. Avoided
costs shown also include permit burdens for additional PSD permits postponed for new or modifying
smaller sources of GHG, as well as the avoided costs
to state, local and tribal permitting authorities. We
are providing an illustrative monetary estimate of
statutory permitting requirements to show the magnitude of the savings that hypothetically result from
this rulemaking. While we believe it is impossible to
implement these permit requirements by January 2,
2011, for the reasons laid out in this preamble, it is
useful to understand the scale of what the burden
may have been. For sake of simplicity, we refer to
this illustrative monetary estimate as the monetized
benefits of the regulatory relief presented by this
rulemaking or regulatory relief benefits for brevity.
These benefit estimates do not consider avoided
emission control costs associated with PSD requirements for potential BACT requirements. Estimates
for BACT are unavailable at this time because of the
difficulty predicting the results of the BACT process
as it would be applied to new pollutants and classes
of sources for which there is no previous BACT experience on which to rely.
1. What are annual estimated benefits or avoided
burden costs for title V permits?
Table VI–2 shows that the estimated annual title
V benefits to sources and to permitting authorities in
terms of avoided information collection cost resulting
from this final action to be approximately $70,535
million under Step 1 of the phase-in. These avoided
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costs become $70,520 million annually under Step 2
of the phase-in. where permitting is required for
sources at or above the 100,000 tpy CO2e threshold.
Under the anyway threshold Step 1, approximately
$49,457 million in regulatory relief will accrue to
sources and approximately $21,078 million to permitting authorities annually in the form of avoided
permit processing costs. With the 100,000 tpy CO2e
threshold for phase-in Step 2, these annual regulatory relief benefits are expected to be quite similar at
$49,447 million for sources of GHG emissions and
$21,072 million for permitting authorities. Industrial
sources permitting costs are estimated to be $46.4
thousand per permit for a new permit and $1.7 thousand for a permit revision. The EPA estimates that
over tens of thousands of industrial sources per year
will avoid incurring these permitting costs under
Steps 1 and 2 of the phase-in period. The cost for a
permit for new commercial and residential sources is
estimated to be $23.2 thousand per permit with approximately 2 million of these permits avoided annually.
State, local, and tribal permitting authorities will
also benefit in terms of avoided permitting administrative costs of over $21 billion as a result of the decisions final in this action. For industrial sources, the
cost for permitting authorities to process a new industrial title V permit is approximately $19.7 thousand per permit and $1.8 thousand for a permit revision. Similarly, permitting authority avoided permit
processing costs are approximately $9.8 thousand
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per permit for a new commercial or residential title V
permit. All estimates are stated in 2007 dollars.
[Content Omitted]
2. What are annual benefits or avoided costs associated with NSR permitting regulatory relief?
Table VI–3 summarizes the estimated annual
permit burden costs avoided by sources and permitting authorities for PSD permitting due to this Tailoring Rule. The benefits associated with avoided
cost of compliance for BACT for these sources is not
included in these estimates due to a lack of available
data. The estimated avoided burden or reporting and
recordkeeping cost that would occur absent this rule
for new industrial sources to obtain permits is estimated to be $84.5 thousand for a modifying PSD industrial source and $59.2 thousand for a modifying
commercial or multi-family residential source. New
PSD sources will also be required to obtain a title V
permit increasing these costs to $130.9 thousand per
permit for new industrial sources and to $82.3 thousand per permit for new commercial or multifamily
residential sources. (Note the title V costs for these
new PSD sources have been included in title V estimates shown in Table VI–2.) New and modifying
sources avoid approximately $5.5 billion annually in
PSD permitting costs with this rule under the phasein Step 1 threshold. Under the phase-in Step 2,
100,000 tpy CO2e threshold and 75,000 tpy CO2e significance level, this avoided PSD permitting cost estimate becomes $5.4 billion annually. State, local,
and tribal permitting authorities are expected to
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avoid about $1.51 billion annually in administrative
expenditures associated with postponing PSD program requirements for these GHG sources under
Step 1 and $1.49 billion under Step 2. All estimates
are shown in 2007 dollars.
[Content Omitted]
C. What are the economic impacts of this rulemaking?
This final rulemaking does not impose economic
burdens or costs on any sources or permitting authorities, but should be viewed as regulatory relief
for smaller GHG emission sources and for permitting
authorities. Although sources above the thresholds
set in this rule will become subject to permitting on
January 2, 2011, those impacts are not attributable
to the present rulemaking. Rather they are mandated by the CAA and existing regulations and automatically take effect independent of this action.
In addition to considering the regulatory relief expected for affected entities as a result of this final
rule, the EPA considered the impact of this rulemaking to small entities (small businesses, governments
and non-profit organizations) as required by the
Regulatory Flexibility Act (RFA) and the Small Business
Regulatory
Enforcement
Fairness
Act
(SBREFA). For informational purposes, the RIA includes the SBA definition of small entities by industry categories for stationary sources of GHG and potential regulatory relief from title V and NSR permitting programs for small sources of GHG. Since
this rule does not impose regulatory requirements

553a
but rather lessens the regulatory burden of the CAA
requirements to smaller sources of GHG, no economic costs are imposed upon small sources of GHG as a
result of this final rule. Rather this action provides
regulatory relief for small sources. These avoided
costs or benefits accrue because small sources of
GHG are not required to obtain a title V permit and
new or modifying small sources of GHG are not required to meet PSD requirements. Some of the small
sources benefitting from this action are small entities, and these entities will benefit from the regulatory relief finalized by this rule. For discussion of
comments received and EPA responses regarding
small entities impacts, see section VII of this preamble.
D. What are the costs of the final rule for society?
EPA examined the social costs of this final rule.
These social costs represent the foregone environmental benefits that will occur as a result of the regulatory relief offered to sources of GHG emissions.
This action is one of regulatory relief since it increases the emissions thresholds for the title V and PSD
programs, as they apply to sources of GHG emissions, to levels above those in the CAA. In this preamble section, the benefits or avoided regulatory
costs of such relief are discussed, but there is also a
social cost imposed by such relief, because this rule
may forego some of the possible benefits associated
with title V and PSD programs for sources of GHG
emissions below the permitting thresholds established. These benefits are those attributed to title V
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and PSD permitting programs in general. These benefits are based upon the relevance of these programs
to policymaking, transparency issues, and market
efficiency, and therefore are very difficult to quantify
and monetize. For title V, they include the benefits of
improved compliance with CAA requirements that
stem from (1) Improved clarity regarding applicability of requirements, (2) discovery and required correction of noncompliance prior to receiving a permit,
(3) improving monitoring, recordkeeping, and reporting concerning compliance status, (4) selfcertification of compliance with applicable requirements initially and annually, and prompt reporting
of deviations from permit requirements, (5) enhanced
opportunity for the public to understand and monitor
sources’ compliance obligations, and (6) improved
ability of EPA, permitting authorities, and the public
to enforce CAA requirements. However, it is important to remember that a title V permit generally
does not add new requirements for pollution control
itself, but rather collects all of a facility’s applicable
requirements under the CAA in one permitting
mechanism. Therefore, the compliance benefits above
are less when title V permits contains few or no CAA
applicable requirements. During the initial steps of
the phase-in plan established under this action, we
expect that the vast majority of sources excluded
from title V would be sources that have no CAA applicable requirements for GHG emissions and few or
no requirements for other pollutants because their
emissions of those pollutants are so small. For this
reason, while it is extremely difficult to measure the
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degree of improved compliance, if any, that would be
foregone, or to quantify the social costs that would be
imposed, we expect that they would be small. We will
be evaluating this issue further during subsequent
phases.
For PSD, the primary social cost imposed by the
Tailoring Rule stems from the foregone benefit of applying BACT to the tens of thousands of small new
sources and modifications that will be below our final
thresholds during the first steps of the phase-in. This
social cost potentially weighs against the cost savings described previously that stem (in part) from
avoiding the administrative and control costs of applying BACT to these sources. The BACT requirement assures that new and modified sources, when
they increase their emissions are using state-of-theart emission controls and affords the public an opportunity to comment on the control decision. It does
not prohibit increases but it assures that such controls are applied. Delaying the BACT requirement
for numerous small sources during the first steps of
the phase-in for this final rule could allow increases
from these smaller sources that are greater than
they would be if BACT were applied. A detailed
analysis of this difference is beyond the scope of this
rule, because we do not have detailed information on
the universe of these tens of thousands of small PSD
actions, the candidate BACT technologies for each of
them, how permitting authorities would make the
BACT decisions, and how the BACT limit would
compare to what would otherwise be installed absent
BACT.
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It is not possible at this time to quantify the social
costs of avoided BACT. However, we note that the
universe of possible emissions that would be regulated by sources excluded under the Tailoring Rule is
small compared to those that would remain subject
to PSD. The sources excluded in these first two steps
of the phase-in plan of this action comprise only 11
percent of total stationary source GHG emissions,
while 67 percent remain subject to regulation. Furthermore, we expect the emissions differences due to
BACT controls for such sources to be relatively small
due to the lack of available capture and control technologies for GHG at such sources that are akin to
those that exist for conventional pollutants and
sources, as well as the likelihood that even in the absence of BACT such sources would already be installing relatively efficient GHG technologies to save
on fuel costs. Thus, while potential benefits would be
foregone by excluding smaller sources from the permitting programs, these benefits are likely to be
small. Under the Tailoring Rule, we will be working
during the 6-year period to greatly improve our understanding of both the administrative costs of regulating and the social costs of not regulating smaller
sources under PSD and title V, and we will be relying on that information to support our future threshold analyses called for under the action.
In reaching the decisions for this Tailoring Rule,
the EPA recognizes that GHG emissions can remain
in the atmosphere for decades to centuries, meaning
that their concentrations become well-mixed
throughout the global atmosphere regardless of
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emission origin, and their effects on climate are long
lasting and significant. A detailed explanation of
climate change and its impact on health, society, and
the environment is included in EPA’s TSD for the
endangerment finding action (Docket ID No. EPA–
HQ–OAR–2009–0171). The EPA recognizes the importance of reducing climate change emissions for all
sources of GHG emissions including those sources
afforded regulatory relief in this rule and plans to
address potential emission reductions from these
small sources using voluntary and energy efficiency
approaches. Elsewhere, we have discussed EPA’s interest in continuing to use regulatory and/or nonregulatory tools for reducing emissions from smaller
GHG sources because we believe that these tools will
likely result in more efficient and costeffective regulation than would case-bycase permitting.
E. What are the net benefits of this final rule?
The net benefits of this GHG tailoring rule represent the difference between the benefits and costs of
this rule to society. As discussed in this preamble,
this rule is one of regulatory relief and the benefits to
society are estimates the regulatory relief (avoided
permit burden costs) to sources and permitting authorities for Steps 1 and 2 of the phase-in period. The
social costs of the rule are the foregone environmental benefits in the form of potential GHG emission
reductions that could occur during the phase-in period and are discussed qualitatively.
This rulemaking provides regulatory relief for a
phase-in period to smaller sources of GHG by phas-
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ing in the statutory permitting threshold at levels
above statutory requirements. This final rule establishes thresholds and PSD significance levels for
Steps 1 and 2 of the phase-in period (the 2.5 year period between January 2, 2011 and July 1, 2013),
commits to considering a further Step 3, and indicates floor title V and PSD threshold levels from July
1, 2013 through April 30, 2016. The net benefits of
the final rule for Steps 1 and 2 are $193,598+B–C
million for the 2 and onehalf year period where B
denotes the unquantified benefits and C the quantified costs of this final rule. These unquantified benefits of this rule include the avoided PSD BACT costs
for new and modifying sources. The unquantified
costs previously discussed relate to the foregone environment benefits or GHG emission reductions that
might be possible during the 2.5 year Step 1 and 2
phase-in period. These estimates are subject to significant uncertainties that are discussed at length in
the Regulatory Impact Analysis for the Prevention of
Significant Deterioration and Title V GHG Tailoring
Rule contained in the docket to this final rule. All
dollar estimates shown are based upon 2007$.
[Content Omitted]
VII. Comments on Statutory and Executive Order Reviews
In this section, we provide responses to comments
we received for various Executive Orders.

559a
A. Comments on Executive Order 12866—Regulatory
Planning and Review
At proposal, EPA prepared an analysis of the potential costs and benefits associated with EPA’s Tailoring Rule proposal in an RIA. Several commenters
state that EPA’s failure to estimate the full costs of
the effects of its interpretation of PSD applicability
in the proposed Tailoring Rule violates Executive
Order 12866. Some of these commenters maintain
that Executive Order 12866 directs EPA to submit to
the Office of Management and Budget (OMB) new
significant regulations under consideration by the
EPA. These commenters assert that, in the section
202 rule, EPA failed to analyze the effect on stationary sources in the cost benefit analysis and there is
no indication that EPA included these impacts in its
submission to OMB. According to the commenters, in
EPA’s proposal for this rulemaking, EPA has similarly failed to analyze the costs and benefits of triggering PSD for stationary sources. The commenters
assert that without this key information, OMB could
not fully review the impacts of the proposed rule. The
commenters believe that EPA’s failure to account for
known costs that will occur as a direct result of the
promulgation of the proposed rule in conjunction
with the section 202 rule violates several applicable
requirements of Executive Order 12866, including
sections 6(B)(ii) and 6(C)(iii), which require assessments of the potential costs and benefits of the regulatory action and “reasonably feasible alternatives to
the planned regulation, identified by the Agencies or
the public * * *” thereby violating both the APA and
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CAA section 307(d) because they deprive businesses
and permitting authorities alike of a meaningful opportunity to comment on the rule.
The EPA has prepared a revised RIA assessing the
benefits and costs of the final Tailoring Rule to support this rulemaking in accordance with Executive
Order 12866, as was done with the proposal for this
rulemaking. Similarly, the RIA completed for this
action is subject to review by an Interagency review
panel that includes OMB, as was the case with the
proposal RIA. Further, the RIA completed for this
final rule fully assesses the known benefits and costs
associated with the Tailoring Rule. This final rule is
one of regulatory relief from statutory requirements
in which a large number of sources of GHGs will be
relieved of the burden of title V and PSD permitting
for a period of at least 6 years. This final rule will
provide relief from title V permitting to over 6 million sources of GHG in this country. Likewise tens of
thousands of sources potentially subject to PSD permitting requirements for GHGs will have regulation
postponed for a period of at least 6 years. While larger sources of GHG may still be required to obtain title V permits or modify existing permits and to comply with PSD requirements, these burdens result
from existing statutory requirements, not from this
final Tailoring Rule.
B. Comments on the Paperwork Reduction Act
At proposal, we stated in the preamble that we did
not believe that the proposal would impose any new
information collection burden. We concluded that the
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proposed action would reduce costs incurred by
sources and permitting authorities relative to the
costs that would be incurred if EPA did not revise
the rule and provided estimates of those reduced
costs. Further, we stated that, despite our estimated
burden reductions, it was unnecessary for us to submit a new ICR to the OMB because the ICR contained in the existing regulations for PSD (see, e.g.,
40 CFR 52.21) and title V (see 40 CFR parts 70 and
71) had already been approved under the provisions
of the Paperwork Reduction Act, 44 U.S.C. 3501 et
seq. and was assigned OMB control number 2060–
0003 and OMB control number 2060–0336, respectively.
However, several commenters disagree that it was
unnecessary for us to submit a new ICR for the proposed action. These commenters believe that (1) prior
approval of an ICR for the PSD and title V programs
ignores the fact that there would be an increase in
the paperwork burden as a result of applying PSD
and title V permitting requirements; and (2) unless
EPA resubmits the information collection approval
request to OMB with a proper and fully-inclusive
analysis, EPA will lack authority to collect information from stationary sources for PSD and title V
GHG emissions permitting.
As we stated in the proposal, this is a burden relief
rule and as such it does not impose any new requirements for the NSR or title V programs that are
not currently required. For that reason, we concluded that for purposes of this rule it was unnecessary
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for us to submit a new ICR to the OMB and that the
ICR contained in the existing regulations for PSD
(see, e.g., 40 CFR 52.21) and title V (see 40 CFR parts
70 and 71) that had already been approved under the
provisions of the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and was assigned OMB control number
2060– 0003 and OMB control number 2060– 0336,
respectively, still applies.
Nevertheless, we understand that once GHGs are
regulated under the PSD and title V programs, there
might be an increase in the overall paperwork burden for these programs. EPA will have to assess this
possible burden during the normal course of 3-year
renewal ICR process.
C. Comments on the RFA
At proposal, EPA certified that the proposed rule
would not have a significant impact on a substantial
number of small entities and therefore we are not obligated to convene a formal Small Business Advocacy
Review (SBAR) panel. This certification was based
upon the fact that the proposed action would relieve
the regulatory burden associated with the major PSD
and title V operating permits programs for new or
modified major sources that emit GHGs, including
small businesses. Nevertheless, EPA was aware at
proposal that many small entities would be interested in the various GHG rulemakings currently under
development and might have concerns about the potential impacts of the statutory imposition of PSD
requirements that may occur as a result of the group
of EPA actions, notwithstanding the relief provided
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to small businesses by the Tailoring Rule. For these
reasons, and in collaboration with the SBA, EPA
conducted an outreach meeting designed to exchange
information with small entities that may be interested in these regulations. The outreach effort was organized and led by representatives from EPA’s Office
of Air Quality Planning and Standards within the
Office of Air and Radiation, EPA’s Office of Policy
Economics and Innovation, the Office of Information
and Regulatory Affairs within OMB, and the Office
of Advocacy of the SBA. This meeting was conducted
on November 17, 2009 in Arlington, VA, and documentation of this meeting, which includes a summary of the advice and recommendations received
from the small entity representatives identified for
the purposes of this process, can be obtained in the
docket for this rulemaking. (See Docket No. EPA–
HQ– OAR–2009–0517–19130.)
During the comment period, several commenters
alleged that EPA inappropriately limited its RIA and
RFA/SBREFA analysis, and that had we done a
comprehensive analysis, we would not have been
able to certify that any of the proposed rules will not
have a significant economic impact on a “substantial
number of small entities.” Thus they conclude that
EPA failed to prepare and publicize an initial regulatory flexibility analysis (IRFA). Additional commenters stated that EPA’s failure to conduct an IRFA to
assess the full costs of the effects of its interpretation
of PSD applicability in the proposed Tailoring Rule
violates a host of statutes and Executive Orders requiring analysis and public review of regulatory bur-
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dens. These commenters conclude that EPA should
have convened one or more SBAR Panels.
We are not persuaded that we should have taken
into account effects beyond those caused by the Tailoring Rule when we made our certification of no significant economic impact on a substantial number of
small entities for this rule. No permitting requirements are imposed by this final Tailoring Rule. Instead, this final Tailoring Rule offers regulatory relief to over an estimated six million sources of GHG
emissions that would otherwise be required to obtain
a title V permit and tens of thousands of sources of
GHG emissions subject to PSD permitting requirements that would otherwise be required statutorily
to obtain permit. The RFA does not require that an
agency complete a regulatory flexibility analysis or
conduct an SBAR panel where the rule does not have
any negative impact on small entities. For more discussion of RFA issues, please see the RTC document.
D. Comments on the Unfunded Mandates Reform Act
At proposal, EPA asserted that the Tailoring Rule
does not impose unfunded mandates on any entities
including sources and permitting authorities. Since
the proposed Tailoring Rule is one of regulatory relief, it alleviates the burden of adhering to statutorily
required permitting thresholds and does not impose
regulatory requirements.
Some commenters on the proposed rule assert that
EPA has failed to comply with the requirements of
the Unfunded Mandates Reform Act (UMRA), pur-
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suant to which EPA must assess the effects of the
proposed rule on state, local, and tribal governments
and the private sector. Specifically, these commenters state that section 202 of the UMRA requires EPA
to prepare a written statement, including a costbenefit analysis, for proposed rules with “federal mandates” that may result in expenditures to state, local,
and tribal governments, in the aggregate, or to the
private sector, of $100 million or more in any 1 year.
According to the commenters, in concluding that “the
revisions would ultimately reduce the PSD and title
V program administrative burden that would otherwise occur in the absence of this rulemaking,” EPA
did not account for the billions of dollars that permitting authorities and stationary sources will soon be
required to spend once PSD is triggered for GHGs.
Additionally, a few commenters contend that the
EPA underestimated the impacts to public utilities
which are owned/operated by local governments and
also to state regulatory agencies.
The EPA has carefully considered the comments
on unfunded mandates expressed by commenters to
the proposed rule. The EPA did complete a RIA for
the final rule assessing the benefits and costs of the
Tailoring Rule, including any unfunded mandates.
As previously discussed, the Tailoring Rule is one of
regulatory relief because it increases the GHG emissions threshold for NSR and title V permitting substantially above otherwise statutory requirements.
As such, the EPA has determined that this Tailoring
Rule does not impose unfunded mandates on any entities. This RIA of the final rule incorporates the ex-
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tensive changes made in this final rule, including increased threshold levels for title V and PSD above
those contained in the proposed rule. While we also
incorporated improved estimates of the costs for
sources to obtain permits and for permitting authorities to process permits, they do not change our conclusion that this final rule does not impose unfunded
mandates on any entities.
E. Comments on Executive Order 13132—Federalism
Some comments received on the proposed rule assert that federalism concerns were ignored, in violation of Executive Order 13132. According to the
commenters, EPA cannot maintain that the Tailoring Rule “will not have a substantial direct effect on
the states, on the relationship between the national
government and the states, or on the distribution of
power and responsibilities between various levels of
government,” such that Executive Order 13132 does
not apply. Some of these commenters assert that the
proposed rulemaking would require radical changes
in state laws, interjects GHGs into permit programs
never once conceived for that purpose (any more
than was EPA’s), requires massive staff hiring at
state agencies, and rewrites SIPs in place for years
or even decades.
As we stated previously, this is a burden relief
rule and as such it does not impose any requirements
for the NSR or title V programs that are not currently required. In addition, this action does not interject
GHGs into the permit programs, nor does it change
state laws or SIPs to impose any new permitting re-
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quirements. Instead, this action will significantly reduce the burden and costs incurred by sources and
permitting authorities relative to the burden and
costs that would be incurred if EPA did not revise
the permitting provisions to account for higher applicability thresholds for GHG emissions.
However, since this rule finalizes burden reducing
thresholds that will not otherwise apply to the PSD
and title V programs, we are aware that a few states
may have to amend their SIPs to incorporate these
new thresholds if they do not incorporate federal
rules by reference and cannot adopt our approach
through interpretation. Executive Order 13132 is
still not implicated by this rule because it finalizes
burden reducing thresholds that would not otherwise
apply to the PSD and title V programs.
F. Comments on Executive Order 13175—
Consultation and Coordination With Indian Tribal
Governments
The National Tribal Air Association (NTAA) supports EPA’s proposed rule but requests that tribal air
grant funding be increased to reflect the air qualityrelated needs of tribes across the nation, and to allow these tribes the opportunity to implement the
CAA’s PSD and title V programs. The NTAA states
that, not only are tribes eligible for section 103 grant
funding to conduct air quality monitoring, emissions
inventories, and other studies and assessments, but
they may also obtain section 105 grant funding to
implement CAA regulatory programs. According to
the NTAA, tribes are facing many of the same air-
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related issues that neighboring state and local jurisdictions are facing, but are significantly underfunded
to address such issues.
The Agency is aware and concerned about the resource needs for the tribal air program and we are
working to see how grant funding might be increased
in the future. Nevertheless and for the purpose of the
permitting programs, we want to clarify that tribes
that develop Tribal Implementation Plans (TIPs) can
charge for permits and tribes with delegation or authorization would develop permit fee programs under
their authority (e.g., Navajo’s permit fee program for
their delegated title V permit program) to fund both
the NSR and title V programs. For these reasons,
there are a number of ways we would like to work
with tribes to address the funding concern, including
encouraging delegation or authorization of permitting programs and having model codes available for
tribes that want to do TIPs for NSR and title V permitting.
G. Comments on Executive Order 13211—Actions
That Significantly Affect Energy Supply, Distribution, or Use
Other commenters assert that EPA’s analysis under Executive Order 13211 is insufficient because it
addresses only smaller sources. These commenters
contend that EPA has not meaningfully examined
the energy implications of its proposed actions and
interpretations of the CAA. The commenters disagree with EPA’s conclusion that the imposition of
costly PSD obligations on power plants would have
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no impact on power supply, distribution, or use,
when those plants will have had no time to prepare
for compliance and no idea what BACT may be for
GHG emissions. Other commenters opine that the
adoption of BACT for some industries newly-subject
to PSD permitting requirements for GHGs could involve fuel-switching, and increased energy costs (due
to the need for a source to convert from coal to natural gas to meet BACT).
Again, this action is a burden relief rule and as
such it does not create any new requirements for
sources in the energy supply, distribution, or use sectors. For the purpose of the BACT determinations for
GHGs, the longstanding top-down BACT selection
process still applies. Under the CAA and EPA’s implementing regulations, BACT is still an emission
limitation based on the maximum degree of emission
reduction achievable through application of production processes and available methods, systems, and
techniques that considers energy, environmental,
and economic impacts. In other words, BACT determinations for GHGs will still have to consider energy, environmental and economic feasibility for the
various control technologies under consideration before selecting a particular technology as BACT for a
specific source. For that reason, what BACT may be
for GHG emissions will vary by source, and the technology that is ultimately selected has to be one that
is feasible based on the current energy, environmental and economic impacts that the planned technology might have. Thus, we do not believe that this ac-
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tion is likely to have a significant adverse effect on
the supply, distribution, or use of energy.
VIII. Statutory and Executive Order Reviews
A. Executive Order 12866—Regulatory Planning and
Review
Under section 3(f)(1) of Executive Order 12866 (58
FR 51735, October 4, 1993), this action is an “economically significant regulatory action” because it is
likely to have an annual effect on the economy of
$100 million or more. Accordingly, EPA submitted
this action to the OMB for review under Executive
Order 12866 and any changes made in response to
OMB recommendations have been documented in the
docket for this action.
In addition, EPA prepared an analysis of the potential costs and benefits associated with this action.
This analysis is contained in the RIA for this final
rule. A copy of the analysis is available in the docket
for this action and the analysis is briefly summarized
in section VII of this preamble.
This rule uses a phased-in approach for requiring
larger sources of GHG emissions to comply with title
V operating permit and PSD statutory requirements,
essentially lifting this burden for a period of at least
6 years for a large number of sources of GHG. Thus,
this rule provides regulatory relief rather than regulatory requirements for these GHG sources. For
sources of GHG that will be required to obtain title V
permits and/or comply with PSD requirements, there
are no direct economic burdens or costs as a result of
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this final rule, because these requirements are not
imposed as a result of this rulemaking. Statutory requirements to obtain a title V operating permit or to
adhere to PSD requirements are already mandated
by the CAA and by existing rules, not by this rule. As
a result, this Tailoring Rule annual effect on the
economy will be positive because it will result in billions of dollars of regulatory relief during the phasein period.
B. Paperwork Reduction Act
This action does not impose any new information
collection burden. Instead, this action will significantly reduce costs incurred by sources and permitting authorities relative to the costs that would be
incurred if EPA did not revise the rule. Based on our
revised GHG threshold data analysis, we estimate
that over 80,000 new and modified facilities per year
would be subject to PSD review based on applying a
GHG emissions threshold of 100/250 tpy using a
CO2e metric. This is compared to 280 PSD permits
currently issued per year, which is an increase of
more than 280-fold. Similarly, for title V, we estimate that over six million new sources would be affected at the 100-tpy threshold for GHGs using the
CO2e metric. By increasing the volume of permits by
over 400 times, the administrative burden would be
unmanageable without this rule.
However, OMB has previously approved the information collection requirements contained in the
existing regulations for PSD (see, e.g., 40 CFR 52.21)
and title V (see 40 CFR parts 70 and 71) under the

572a
provisions of the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB control number
2060–0003 and OMB control number 2060–0336.
The OMB control numbers for EPA’s regulations in
40 CFR are listed in 40 CFR part 9.
C. Regulatory Flexibility Act
The RFA generally requires an agency to prepare
a regulatory flexibility analysis of any rule subject to
notice and comment rulemaking requirements under
the APA or any other statute unless the agency certifies that the rule will not have a significant economic
impact on a substantial number of small entities.
Small entities include small businesses, small organizations, and small governmental jurisdictions.
For purposes of assessing the impacts of this final
action on small entities, small entity is defined as: (1)
A small business that is a small industrial entity as
defined in the U.S. SBA size standards (see 13 CFR
121.201); (2) a small governmental jurisdiction that
is a government of a city, county, town, school district, or special district with a population of less than
50,000; or (3) a small organization that is any notforprofit enterprise that is independently owned and
operated and is not dominant in its field.
After considering the economic impacts of this final rule on small entities, I certify that this final action will not have a significant economic impact on a
substantial number of small entities. In determining
whether a rule has a significant economic impact on
a substantial number of small entities, the impact of
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concern is any significant adverse economic impact
on small entities, since the primary purpose of the
regulatory flexibility analyses is to identify and address regulatory alternatives “which minimize any
significant economic impact of the rule on small entities.” 5 U.S.C. 603 and 604. Thus, an agency may
certify that a rule will not have a significant economic impact on a substantial number of small entities if
the rule relieves regulatory burden, or otherwise has
a positive economic effect on all of the small entities
subject to the rule.
We have therefore concluded that this final rule
will relieve the regulatory burden for most affected
small entities associated with the major PSD and title V operating permits programs for new or modified
major sources that emit GHGs, including small businesses. This is because this rule raises the major
source applicability thresholds for these programs for
the sources that emit GHGs. As a result, the program changes provided in this rule are not expected
to result in a significant economic impact on a substantial number of small entities.
D. Unfunded Mandates Reform Act
This rule does not contain a federal mandate that
may result in expenditures of $100 million or more
for state, local, and tribal governments, in the aggregate, or the private sector in any 1 year. Only those
few states whose permitting authorities do not implement the federal PSD and title V rules by reference in their SIPs will have a small increase in burden. These states will have to amend their corre-
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sponding SIPs to incorporate the new applicability
thresholds, since the burden reducing thresholds
that we are finalizing with this rule will not otherwise apply to the PSD and title V programs. Thus,
this rule is not subject to the requirements of sections 202 or 205 of UMRA.
This rule is also not subject to the requirements of
section 203 of UMRA because it contains no regulatory requirements that might significantly or uniquely affect small governments. As discussed earlier,
this rule is expected to result in cost savings and an
administrative burden reduction for all permitting
authorities and permittees, including small governments.
E. Executive Order 13132—Federalism
This action does not have federalism implications.
It will not have substantial direct effects on the
states, on the relationship between the national government and the states, or on the distribution of
power and responsibilities among the various levels
of government, as specified in Executive Order
13132. These final amendments will ultimately simplify and reduce the burden on state and local agencies associated with implementing the PSD and title
V operating permits programs, by providing that a
source whose GHG emissions are below the proposed
levels will not have to obtain a PSD permit or title V
permit. Thus, Executive Order 13132 does not apply
to this action.
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In the spirit of Executive Order 13132, and consistent with EPA policy to promote communications
between EPA and state and local governments, EPA
specifically solicited comment on the proposed rule
from state and local officials.
F. Executive Order 13175—Consultation and Coordination With Indian Tribal Governments
Subject to the Executive Order 13175 (65 FR
67249, November 9, 2000) EPA may not issue a regulation that has tribal implications, that imposes substantial direct compliance costs, and that is not required by statute, unless the federal government
provides the funds necessary to pay the direct compliance costs incurred by tribal governments, or EPA
consults with tribal officials early in the process of
developing the proposed regulation and develops a
tribal summary impact statement.
EPA has concluded that this action may have tribal implications. However, it will neither impose substantial direct compliance costs on tribal governments, nor preempt tribal law. There are no tribal
authorities, currently issuing major NSR permits;
however, this may change in the future.
EPA consulted with tribal officials early in the
process of developing this regulation to allow them to
have meaningful and timely input into its development by publishing an ANPR that included GHG tailoring options for regulating GHGs under the CAA.
(73 FR 44354, July 30, 2008) As a result of the
ANPR, EPA received several comments from tribal
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officials on differing GHG tailoring options presented
in the ANPR which were considered in the proposal
and this final rule. Additionally, we also specifically
solicited comment from tribal officials on the proposed rule (74 FR 55292, October 27, 2009).
G. Executive Order 13045—Protection of Children
From Environmental Health and Safety Risks
EPA interprets Executive Order 13045 (62 FR
19885, April 23, 1997) as applying only to those regulatory actions that concern health or safety risks,
such that the analysis required under section 5–501
of the Executive Order has the potential to influence
the regulation. This action is not subject to Executive
Order 13045 because it does not establish an environmental standard intended to mitigate health or
safety risks.
H. Executive Order 13211—Actions That Significantly Affect Energy Supply, Distribution, or Use
This action is not a “significant energy action” as
defined in Executive Order 13211 (66 FR 28355 (May
22, 2001)), because it is not likely to have a significant adverse effect on the supply, distribution, or use
of energy. Further, we have concluded that this rule
is not likely to have any adverse energy effects because this action would not create any new requirements for sources in the energy supply, distribution,
or use sectors.
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I. National Technology Transfer and Advancement
Act
Section 12(d) of the National Technology Transfer
and Advancement Act of 1995 (“NTTAA”), Public
Law No. 104–113, 12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus standards in its
regulatory activities unless to do so would be inconsistent with applicable law or otherwise impractical.
Voluntary consensus standards are technical standards (e.g., materials specifications, test methods,
sampling procedures, and business practices) that
are developed or adopted by voluntary consensus
standards bodies. The NTTAA directs EPA to provide
Congress, through OMB, explanations when the
Agency decides not to use available and applicable
voluntary consensus standards.
This action does not involve technical standards.
Therefore, EPA did not consider the use of any voluntary consensus standards.
J. Executive Order 12898—Federal Actions To Address Environmental Justice in Minority Populations
and Low-Income Populations
Executive Order 12898 (59 FR 7629 (Feb. 16,
1994)) establishes federal executive policy on environmental justice. Its main provision directs federal
agencies, to the greatest extent practicable and permitted by law, to make environmental justice part of
their mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of their pro-
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grams, policies, and activities on minority populations and low-income populations in the United
States.
EPA has concluded that it is not practicable to determine whether there would be disproportionately
high and adverse human health or environmental
effects on minority and/or low income populations
from this rule. This rule is necessary in order to allow for the continued implementation of permitting
requirements established in the statute. Specifically,
without this rule, the CAA permitting programs
(PSD and title V) would become overwhelmed and
unmanageable by the millions of GHG sources that
would become newly subject to them. This would result in severe impairment of the functioning of these
programs with potentially adverse human health
and environmental effects nationwide. Under this
rule and the legal doctrines of “absurd results,” administrative necessity, and one-stepat-a-time, EPA is
ensuring that the CAA permitting programs continue to operate by limiting their applicability to the
maximum number of sources the programs can possibly handle. This approach is consistent with congressional intent as it allows PSD applicability to at
least the largest sources initially, at least to as many
more sources as possible, and as promptly as possible
over time. By doing so, this rule allows for the maximum degree of environmental protection possible
while providing regulatory relief for the unmanageable burden that would otherwise exist. Therefore, we
believe it is not practicable to identify and address
disproportionately high and adverse human health
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or environmental effects on minority populations and
low income populations in the United States under
this final rule.
K. Congressional Review Act
The Congressional Review Act, 5 U.S.C. 801 et
seq., as added by SBREFA, generally provides that
before a rule may take effect, the agency promulgating the rule must submit a rule report, which includes a copy of the rule, to each House of the Congress and to the Comptroller General of the United
States. EPA will submit a report containing this rule
and other required information to the U.S. Senate,
the U.S. House of Representatives, and the Comptroller General of the United States prior to publication of the rule in the Federal Register. A major
rule cannot take effect until 60 days after it is published in the Federal Register. This action is a
“major rule” as defined by 5 U.S.C. 804(2). This rule
will be effective August 2, 2010.
L. Judicial Review
Under section 307(b)(1) of the Act, petitions for judicial review of this action must be filed in the United States Court of Appeals for the District of Columbia Circuit by August 2, 2010. Any such judicial review is limited to only those objections that are
raised with reasonable specificity in timely comments. Filing a petition for reconsideration by the
Administrator of this final rule does not affect the
finality of this rule for the purposes of judicial review
nor does it extend the time within which a petition
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for judicial review may be filed, and shall not postpone the effectiveness of such rule or action. Under
section 307(b)(2) of the Act, the requirements of this
final action may not be challenged later in civil or
criminal proceedings brought by us to enforce these
requirements. Pursuant to section 307(d)(1)(V) of the
Act, the Administrator determines that this action is
subject to the provisions of section 307(d). Section
307(d)(1)(V) provides that the provisions of section
307(d) apply to “such other actions as the Administrator may determine.” This action finalizes some,
but not all, elements of a previous proposed action—
the Prevention of Significant Deterioration and Title
V Greenhouse Gas Tailoring Rule Proposed Rule (74
FR 55292, October 27, 2009).
IX. Statutory Authority
The statutory authority for this action is provided
by sections 307(d)(7)(B), 101, 111, 114, 116, and 301
of the CAA as amended (42 U.S.C. 7401, 7411, 7414,
7416, and 7601). This action is also subject to section
307(d) of the CAA (42 U.S.C. 7407(d)).
List of Subjects
40 CFR Part 51
Environmental protection, Administrative practice
and procedure, Air pollution control, Carbon dioxide,
Carbon dioxide equivalents, Greenhouse gases, Hydrofluorocarbons, Intergovernmental relations, Methane, Nitrous oxide, Perfluorocarbons, Reporting
and recordkeeping requirements, Sulfur hexafluoride.
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40 CFR Part 52
Environmental protection, Administrative practice
and procedure, Air pollution control, Carbon dioxide,
Carbon dioxide equivalents, Greenhouse gases, Hydrofluorocarbons, Intergovernmental relations, Methane, Nitrous oxide, Perfluorocarbons, Reporting
and recordkeeping requirements, Sulfur hexafluoride.
40 CFR Part 70
Environmental protection, Administrative practice
and procedure, Air pollution control, Carbon dioxide,
Carbon dioxide equivalents, Greenhouse gases, Hydrofluorocarbons, Intergovernmental relations, Methane, Nitrous oxide, Perfluorocarbons, Reporting
and recordkeeping requirements, Sulfur hexafluoride.
40 CFR Part 71
Environmental protection, Administrative practice
and procedure, Air pollution control, Carbon dioxide,
Carbon dioxide equivalents, Greenhouse gases, Hydrofluorocarbons, Methane, Nitrous oxide, Perfluorocarbons, Reporting and recordkeeping requirements,
Sulfur hexafluoride.
Dated: May 13, 2010.
Lisa P. Jackson,
Administrator.
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■ For reasons stated in the preamble, title 40, chapter I of the Code of Federal Regulations is amended
as set forth below.
PART 51—[AMENDED]
■ 1. The authority citation for part 51 continues to
read as follows:
Authority: 23 U.S.C. 101; 42 U.S.C. 7401–7671q.
Subpart I—[Amended]
■ 2. Section 51.166 is amended:
■ a. By adding paragraph (b)(48);
■ b. By revising paragraph (b)(49)(iv); and
■ c. By adding paragraph (b)(49)(v).
The revisions and additions read as follows:
§ 51.166 Prevention of significant deterioration
of air quality.
*****
(b) * * *
(48) Subject to regulation means, for any air pollutant, that the pollutant is subject to either a provision in the Clean Air Act, or a nationally-applicable
regulation codified by the Administrator in subchapter C of this chapter, that requires actual control of
the quantity of emissions of that pollutant, and that
such a control requirement has taken effect and is
operative to control, limit or restrict the quantity of
emissions of that pollutant released from the regulated activity. Except that:
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(i) Greenhouse gases (GHGs), the air pollutant defined in § 86.1818–12(a) of this chapter as the aggregate group of six greenhouse gases: Carbon dioxide,
nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, shall not be
subject to regulation except as provided in paragraphs (b)(48)(iv) through (v) of this section.
(ii) For purposes of paragraphs (b)(48)(iii) through
(v) of this section, the term tpy CO2 equivalent emissions (CO2e) shall represent an amount of GHGs
emitted, and shall be computed as follows:
(a) Multiplying the mass amount of emissions
(tpy), for each of the six greenhouse gases in the pollutant GHGs, by the gas’s associated global warming
potential published at Table A–1 to subpart A of part
98 of this chapter—Global Warming Potentials.
(b) Sum the resultant value from paragraph
(b)(48)(ii)(a) of this section for each gas to compute a
tpy CO2e.
(iii) The term emissions increase as used in paragraphs (b)(48)(iv) through (v) of this section shall
mean that both a significant emissions increase (as
calculated using the procedures in (a)(7)(iv) of this
section) and a significant net emissions increase (as
defined in paragraphs (b)(3) and (b)(23) of this section) occur. For the pollutant GHGs, an emissions
increase shall be based on tpy CO2e, and shall be calculated assuming the pollutant GHGs is a regulated
NSR pollutant, and “significant” is defined as 75,000
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tpy CO2e instead of applying the value in paragraph
(b)(23)(ii) of this section.
(iv) Beginning January 2, 2011, the pollutant
GHGs is subject to regulation if:
(a) The stationary source is a new major stationary source for a regulated NSR pollutant that is not
GHGs, and also will emit or will have the potential to
emit 75,000 tpy CO2e or more; or
(b) The stationary source is an existing major stationary source for a regulated NSR pollutant that is
not GHGs, and also will have an emissions increase
of a regulated NSR pollutant, and an emissions increase of 75,000 tpy CO2e or more; and,
(v) Beginning July 1, 2011, in addition to the provisions in paragraph (b)(48)(iv) of this section, the
pollutant GHGs shall also be subject to regulation:
(a) At a new stationary source that will emit or
have the potential to emit 100,000 tpy CO2e; or
(b) At an existing stationary source that emits or
has the potential to emit 100,000 tpy CO2e, when
such stationary source undertakes a physical change
or change in the method of operation that will result
in an emissions increase of 75,000 tpy CO2e or more.
(49) * * *
(iv) Any pollutant that otherwise is subject to regulation under the Act as defined in paragraph (b)(48)
of this section.
(v) Notwithstanding paragraphs (b)(49)(i) through
(iv) of this section, the term regulated NSR pollutant
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shall not include any or all hazardous air pollutants
either listed in section 112 of the Act, or added to the
list pursuant to section 112(b)(2) of the Act, and
which have not been delisted pursuant to section
112(b)(3) of the Act, unless the listed hazardous air
pollutant is also regulated as a constituent or precursor of a general pollutant listed under section 108
of the Act.
*****
PART 52—[AMENDED]
■ 3. The authority citation for part 52 continues to
read as follows:
Authority: 42 U.S.C. 7401, et seq.
Subpart A—[Amended]
■ 4. Section 52.21 is amended:
■ a. By adding paragraph (b)(49);
■ b. By revising paragraph (b)(50)(iv); and
■ c. By adding paragraph (b)(50)(v).
The revisions and additions read as follows:
§ 52.21 Prevention of significant deterioration
of air quality.
*****
(b) * * *
(49) Subject to regulation means, for any air pollutant, that the pollutant is subject to either a provision in the Clean Air Act, or a nationally-applicable
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regulation codified by the Administrator in subchapter C of this chapter, that requires actual control of
the quantity of emissions of that pollutant, and that
such a control requirement has taken effect and is
operative to control, limit or restrict the quantity of
emissions of that pollutant released from the regulated activity. Except that:
(i) Greenhouse gases (GHGs), the air pollutant defined in § 86.1818–12(a) of this chapter as the aggregate group of six greenhouse gases: Carbon dioxide,
nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, shall not be
subject to regulation except as provided in paragraphs (b)(49)(iv) through (v) of this section.
(ii) For purposes of paragraphs (b)(49)(iii) through
(v) of this section, the term tpy CO2 equivalent emissions (CO2e) shall represent an amount of GHGs
emitted, and shall be computed as follows:
(a) Multiplying the mass amount of emissions
(tpy), for each of the six greenhouse gases in the pollutant GHGs, by the gas’s associated global warming
potential published at Table A–1 to subpart A of part
98 of this chapter—Global Warming Potentials.
(b) Sum the resultant value from paragraph
(b)(49)(ii)(a) of this section for each gas to compute a
tpy CO2e.
(iii) The term emissions increase as used in paragraphs (b)(49)(iv) through (v) of this section shall
mean that both a significant emissions increase (as
calculated using the procedures in paragraph
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(a)(2)(iv) of this section) and a significant net emissions increase (as defined in paragraphs (b)(3) and
(b)(23) of this section) occur. For the pollutant GHGs,
an emissions increase shall be based on tpy CO2e,
and shall be calculated assuming the pollutant
GHGs is a regulated NSR pollutant, and “significant”
is defined as 75,000 tpy CO2e instead of applying the
value in paragraph (b)(23)(ii) of this section.
(iv) Beginning January 2, 2011, the pollutant
GHGs is subject to regulation if:
(a) The stationary source is a new major stationary source for a regulated NSR pollutant that is not
GHGs, and also will emit or will have the potential to
emit 75,000 tpy CO2e or more; or
(b) The stationary source is an existing major stationary source for a regulated NSR pollutant that is
not GHGs, and also will have an emissions increase
of a regulated NSR pollutant, and an emissions increase of 75,000 tpy CO2e or more; and,
(v) Beginning July 1, 2011, in addition to the provisions in paragraph (b)(49)(iv) of this section, the
pollutant GHGs shall also be subject to regulation
(a) At a new stationary source that will emit or
have the potential to emit 100,000 tpy CO2e; or
(b) At an existing stationary source that emits or
has the potential to emit 100,000 tpy CO2e, when
such stationary source undertakes a physical change
or change in the method of operation that will result
in an emissions increase of 75,000 tpy CO2e or more.
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(50) * * *
(iv) Any pollutant that otherwise is subject to regulation under the Act as defined in paragraph (b)(49)
of this section.
(v) Notwithstanding paragraphs (b)(50)(i) through
(iv) of this section, the term regulated NSR pollutant
shall not include any or all hazardous air pollutants
either listed in section 112 of the Act, or added to the
list pursuant to section 112(b)(2) of the Act, and
which have not been delisted pursuant to section
112(b)(3) of the Act, unless the listed hazardous air
pollutant is also regulated as a constituent or precursor of a general pollutant listed under section 108
of the Act.
*****
■ 5. A new § 52.22 is added to read as follows:
§ 52.22 Enforceable commitments for further
actions addressing the pollutant greenhouse
gases (GHGs).
(a) Definitions.
(1) Greenhouse Gases (GHGs) means the air pollutant as defined in § 86.1818–12(a) of this chapter as
the aggregate group of six greenhouse gases: Carbon
dioxide, nitrous oxide, methane, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride.
(2) All other terms used in this section shall have
the meaning given in § 52.21.
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(b) Further action to regulate GHGs under the
PSD program.
(1) Near term action on GHGs. The Administrator
shall solicit comment, under section 307(b) of the
Act, on promulgating lower GHGs thresholds for
PSD applicability. Such action shall be finalized by
July 1, 2012 and become effective July 1, 2013.
(2) Further study and action on GHGs.
(i) No later than April 30, 2015 the Administrator
shall complete a study projecting the administrative
burdens that remain with respect to stationary
sources for which GHGs do not constitute a regulated
NSR pollutant. Such study shall account, among other things, for permitting authorities ability to secure
resources, hire and train staff; experiences associated with GHG permitting for new types of sources and
technologies; and, the success of streamlining
measures developed by EPA (and adopted by the
states) for reducing the permitting burden associated
with such stationary sources.
(ii) Based on the results of the study described in
paragraph (b)(2)(i) of this section, the Administrator
shall propose a rule addressing the permitting obligations of such stationary sources under § 52.21 and
§ 51.166 of this chapter. The Administrator shall
take final action on such a rule no later than April
30, 2016.
(iii) Before completing the rule described in paragraph (b)(2)(ii) of this section, the Administrator
shall take no action to make the pollutant GHGs
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subject to regulation at stationary sources that emit
or have the potential to emit less than 50,000 tpy
CO2e, or for physical changes or changes in the
method of operations at stationary sources that result in an emissions increase of less than 50,000 tpy
CO2e (as determined using the methodology described in § 52.21(b)(49)(ii).)
PART 70—[AMENDED]
■ 6. The authority citation for part 70 continues to
read as follows:
Authority: 42 U.S.C. 7401, et seq.
■ 7. Section 70.2 is amended:
■ a. By revising the introductory text of paragraph
(2) of the definition for “major source”; and
■ b. By adding a definition for “Subject to regulation”
in alphabetical order.
The revision and addition read as follows:
§ 70.2 Definitions.
*****
Major source * * *
(2) A major stationary source of air pollutants, as
defined in section 302 of the Act, that directly emits,
or has the potential to emit, 100 tpy or more of any
air pollutant subject to regulation (including any major source of fugitive emissions of any such pollutant,
as determined by rule by the Administrator). The fu-
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gitive emissions of a stationary source shall not be
considered in determining whether it is a major stationary source for the purposes of section 302(j) of
the Act, unless the source belongs to one of the following categories of stationary source:
*****
Subject to regulation means, for any air pollutant,
that the pollutant is subject to either a provision in
the Clean Air Act, or a nationally-applicable regulation codified by the Administrator in subchapter C of
this chapter, that requires actual control of the quantity of emissions of that pollutant, and that such a
control requirement has taken effect and is operative
to control, limit or restrict the quantity of emissions
of that pollutant released from the regulated activity.
Except that:
(1) Greenhouse gases (GHGs), the air pollutant defined in § 86.1818–12(a) of this chapter as the aggregate group of six greenhouse gases: carbon dioxide,
nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, shall not be
subject to regulation unless, as of July 1, 2011, the
GHG emissions are at a stationary source emitting
or having the potential to emit 100,000 tpy CO2
equivalent emissions.
(2) The term tpy CO2 equivalent emissions (CO2e)
shall represent an amount of GHGs emitted, and
shall be computed by multiplying the mass amount
of emissions (tpy), for each of the six greenhouse gases in the pollutant GHGs, by the gas’s associated
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global warming potential published at Table A–1 to
subpart A of part 98 of this chapter—Global Warming Potentials, and summing the resultant value for
each to compute a tpy CO2e.
*****
■ 8. A new § 70.12 is added to read as follows:
§ 70.12 Enforceable commitments for further
actions addressing greenhouse gases (GHGs).
(a) Definitions.
(1) Greenhouse Gases (GHGs) means the air pollutant as defined in § 86.1818–12(a) of this chapter as
the aggregate group of six greenhouse gases: carbon
dioxide, nitrous oxide, methane, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride.
(2) All other terms used in this section shall have
the meaning given in § 70.2.
(b) Further action to regulate GHGs under the title
V program.
(1) Near term action on GHGs. The Administrator
shall solicit comment, under section 307(b) of the
Act, on promulgating lower GHGs thresholds for applicability under § 70.2. Such action shall be finalized by July 1, 2012 and become effective July 1,
2013.
(2) Further study and action on GHGs.
(i) No later than April 30, 2015 the Administrator
shall complete a study projecting the administrative
burdens that remain with respect to stationary
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sources for which GHGs do not constitute a pollutant
subject to regulation. Such study shall account,
among other things, for permitting authorities ability to secure resources, hire and train staff; experiences associated with GHG permitting for new types
of sources and technologies; and, the success of
streamlining measures developed by EPA (and
adopted by the states) for reducing the permitting
burden associated with such stationary sources.
(ii) Based on the results of the study described in
paragraph (b)(2)(i) of this section, the Administrator
shall propose a rule addressing the permitting obligations of such stationary sources under § 70.2. The
Administrator shall take final action on such a rule
no later than April 30, 2016.
(iii) Before completing the rule described in paragraph (b)(2)(ii) of this section, the Administrator
shall take no action to make the pollutant GHGs
subject to regulation at stationary sources that emit
or have the potential to emit less than 50,000 tpy
CO2e (as determined using the methodology described in § 70.2.)
PART 71—[AMENDED]
■ 9. The authority citation for part 71 continues to
read as follows:
Authority: 42 U.S.C. 7401, et seq.
Subpart A—[AMENDED]
■ 10. Section 71.2 is amended:
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■ a. By revising the introductory text of paragraph
(2) of the definition for “major source”; and
■ b. By adding a definition for “Subject to regulation”
in alphabetical order.
The revision and addition read as follows:
§ 71.2 Definitions.
*****
Major source * * *
(2) A major stationary source of air pollutants, as
defined in section 302 of the Act, that directly emits
or has the potential to emit, 100 tpy or more of any
air pollutant subject to regulation (including any major source of fugitive emissions of any such pollutant,
as determined by rule by the Administrator). The fugitive emissions of a stationary source shall not be
considered in determining whether it is a major stationary source for the purposes of section 302(j) of
the Act, unless the source belongs to one of the following categories of stationary source:
*****
Subject to regulation means, for any air pollutant,
that the pollutant is subject to either a provision in
the Clean Air Act, or a nationally-applicable regulation codified by the Administrator in subchapter C of
this chapter, that requires actual control of the quantity of emissions of that pollutant, and that such a
control requirement has taken effect and is operative
to control, limit or restrict the quantity of emissions
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of that pollutant released from the regulated activity.
Except that:
(1) Greenhouse gases (GHGs), the air pollutant defined in § 86.1818–12(a) of this chapter as the aggregate group of six greenhouse gases: carbon dioxide,
nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, shall not be
subject to regulation unless, as of July 1, 2011, the
GHG emissions are at a stationary source emitting
or having the potential to emit 100,000 tpy CO2
equivalent emissions.
(2) The term tpy CO2 equivalent emissions (CO2e)
shall represent an amount of GHGs emitted, and
shall be computed by multiplying the mass amount
of emissions (tpy), for each of the six greenhouse gases in the pollutant GHGs, by the gas’s associated
global warming potential published at Table A–1 to
subpart A of part 98 of this chapter—Global Warming Potentials, and summing the resultant value for
each to compute a tpy CO2e.
■ 11. A new § 71.13 is added to subpart A to read as
follows:
§ 71.13 Enforceable commitments for further
actions addressing Greenhouse Gases (GHGs)
(a) Definitions.
(1) Greenhouse Gases (GHGs) means the air pollutant as defined in § 86.1818–12(a) of this chapter as
the aggregate group of six greenhouse gases: carbon
dioxide, nitrous oxide, methane, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride.
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(2) All other terms used in this section shall have
the meaning given in § 71.2.
(b) Further action to regulate GHGs under the title
V program.
(1) Near term action on GHGs. The Administrator
shall solicit comment, under section 307(b) of the
Act, on promulgating lower GHGs thresholds for applicability under § 71.2. Such action shall be finalized by July 1, 2012 and become effective July 1,
2013.
(2) Further study and action on GHGs.
(i) No later than April 30, 2015, the Administrator
shall complete a study projecting the administrative
burdens that remain with respect to stationary
sources for which GHGs do not constitute a pollutant
subject to regulation. Such study shall account,
among other things, for permitting authorities ability to secure resources, hire and train staff; experiences associated with GHG permitting for new types
of sources and technologies; and, the success of
streamlining measures developed by EPA (and
adopted by the states) for reducing the permitting
burden associated with such stationary sources.
(ii) Based on the results of the study described in
paragraph (b)(2)(i) of this section, the Administrator
shall propose a rule addressing the permitting obligations of such stationary sources under § 71.2. The
Administrator shall take final action on such a rule
no later than April 30, 2016.
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(iii) Before completing the rule described in paragraph (b)(2)(ii) of this section, the Administrator
shall take no action to make the pollutant GHGs
subject to regulation at stationary sources that emit
or have the potential to emit less than 50,000 tpy
CO2e, (as determined using the methodology described in § 71.2.)
[FR Doc. 2010–11974 Filed 6–2–10; 8:45 am]
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APPENDIX E
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
No. 09-1322

September Term, 2012
EPA-74FR66496

Filed on: December 20, 2012
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
STATE OF MICHIGAN, ET AL.,
INTERVENORS
Consolidated with 10-1024, 10-1025, 10-1026, 101030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 101046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321
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No. 10-1073

EPA-75FR17004
EPA-75FR31514

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS
Consolidated with 10-1083, 10-1099, 10-1109, 101110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-124, 10-1125, 10-1126, 10-1127, 10-1128,
10-1129, 10-1131, 10-1132, 10-1145, 10-1147, 101148, 10-1199, 10-1200, 10-1201, 10-1202, 10-1203,
10-1206, 10-1207, 10-1208, 10-1210, 10-1211, 101212, 10-1213, 10-1216, 10-1218, 10-1219, 10-1220,
10-1221, 10-1222

600a

No. 10-1092

EPA-75FR25323
EPA-75FR25324

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
LANGBOARD, INC. – MDF, ET AL.,
INTERVENORS
Consolidated with 10-1094, 10-1134, 10-1143, 101144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 101182
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No. 10-1167

EPA-43FR26380
EPA-43FR26388
EPA-45FR52676
EPA-67FR80186

AMERICAN CHEMISTRY COUNCIL,
PETITIONER
V.

ENVIRONMENTAL PROTECTION AGENCY AND
LISA PEREZ JACKSON , ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENTS
CHAMBER OF COMMERCE OF THE UNITED STATES
OF AMERICA, ET AL.,
INTERVENORS
Consolidated with 10-1168, 10-1169, 10-1170, 101173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180
BEFORE: Sentelle, Chief Judge, Rogers and Tatel,
Circuit Judges
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ORDER
Upon consideration of the petition of the Pacific
Legal Foundation for panel rehearing joined by State
Petitioners and Intervenors for Petitioner, filed in
No. 10-1310, on August 10, 2012; and the petition of
the Chamber of Commerce of the United States of
America for panel rehearing, joined by the State of
Alaska and Peabody Energy Company, filed August
10, 2012, it is
ORDERED that the petitions be denied.
Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY:

/s/
Michael C. McGrail
Deputy Clerk

No. _____
IN THE
Supreme Court of the United States
_______________________
UTILITY AIR REGULATORY GROUP,
Petitioner,
v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.
_______________________
On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the District of Columbia Circuit
_______________________
APPENDIX VOLUME III OF III
_______________________
F. WILLIAM BROWNELL
(Counsel of Record)
NORMAN W. FICHTHORN
HENRY V. NICKEL
ALLISON D. WOOD
HUNTON & WILLIAMS LLP
2200 PENNSYLVANIA AVE., NW
WASHINGTON, D.C. 20037
(202) 955-1500
bbrownell@hunton.com
March 20, 2013

Counsel for Petitioner
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ORDER
The petition of the Chamber of Commerce of the
United States of America, joined by the State of
Alaska, Peabody Energy Company, Southeastern Legal Foundation, et al., State Petitioners and Intervenors of Petitioners, for rehearing en banc; and the
petition of the National Association of Manufacturers, et al. for rehearing en banc in No. 10-1073, et al.
and No. 10-1167, et al., and the responses to the petitions were circulated to the full court, and a vote was
requested. Thereafter, a majority of the judges eligible to participate did not vote in favor of the petitions. Upon consideration of the foregoing, it is
ORDERED that the petitions be denied.
FOR THE COURT:
Mark J. Langer, Clerk
BY:

/s/
Jennifer M. Clark
Deputy Clerk

* Circuit Judges Brown and Kavanaugh would grant
the petitions for rehearing en banc.
* A statement by Chief Judge Sentelle and Circuit
Judges Rogers and Tatel, concurring in the denials of
rehearing en banc, is attached.
* A statement by Circuit Judge Brown, dissenting
from the denials of rehearing en banc, is attached.
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* A statement by Circuit Judge Kavanaugh, dissenting from the denials of rehearing en banc, is attached.
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SENTELLE, Chief Judge, ROGERS, Circuit Judge,
and TATEL, Circuit Judge, concurring in the denials
of rehearing en banc: In dissenting from the denials
of rehearing en banc, Judge Brown primarily takes
issue with EPA’s Endangerment Finding. But as she
candidly acknowledges, see Dissenting op. at 2
(Brown, J.), her quarrel is with the Supreme Court.
In Massachusetts v. EPA, 549 U.S. 497 (2007), the
court expressly held that the Clean Air Act’s “sweeping definition of ‘air pollutant’” unambiguously includes greenhouse gases. See id. At 528-29. Moreover, in so holding, the Court expressly rejected many
of the arguments her dissent now presses. In particular, it rebuffed EPA’s attempt to use “postenactment congressional actions and deliberations” to obscure “the meaning of an otherwise-unambiguous
statute,” id. at 529, and found EPA’s reliance on FDA
v. Brown & Williamson Tobacco Corp., 529 U.S. 120
(2000), “similarly misplaced,” Massachusetts v. EPA,
549 U.S. at 530. Seeking to revive the Brown & Williamson argument, Judge Brown suggests that the
Court never considered the “far-reaching effects” of
extending greenhouse gas regulation to stationary
sources. See Dissenting Op. at 18 (Brown, J.). But
this is inaccurate—the briefs before the court explicitly raised the argument that interpreting “air pollutant” to include greenhouse gases could have tremendous consequences for stationary-source regulation. See, e.g., Brief of Respondent CO2 Litigation
Group, Massachusetts v. EPA, 549 U.S. 497 (2007)
(No. 05-1120), 2006 WL 3043971 at *19-*31.
To the extent Judge Brown attempts to bypass
Massachusetts v. EPA by focusing on the statutory
condition that air pollution “reasonably be anticipat-
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ed to endanger public health or welfare,” 42 U.S.C. §
7521(a)(1) (emphasis added), her quarrel is not just
with the Supreme Court, but also with EPA’s assessment of the science. Of course, we agree that the
statute requires EPA to find a particular causal nexus between the pollutant and the harm in order to
regulate. See Dissenting Op. at 9 (Brown, J.). But
that is exactly what EPA did: it found that “greenhouse gases in the atmosphere may reasonably be
anticipated both to endanger public health and to
endanger public welfare.” Endangerment and Cause
or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act, 74 Fed. Reg.
66,496, 66,497 (Dec. 15, 2009). And, as the panel
opinion explains, EPA’s scientific judgment about the
causal relationship between greenhouse gases and
climate change is a scientific determination entitled
to “an extreme degree of deference.” Coalition for
Responsible Regulation v. EPA, 684 F.3d 102, 120
(D.C. Cir. 2012) (quoting American Farm Bureau
Federation v. EPA, 559 F.3d 512, 519 (D.C. Cir.
2009)). The dissent’s suggestion that EPA was
somehow statutorily precluded from finding the requisite nexus between greenhouse gases and harm to
public health and welfare, see Dissenting Op. at 1011 (Brown, J.), is belied by the Supreme Court’s decision to remand precisely this question. See Massachusetts v. EPA, 549 U.S. at 532-35.
Judge Kavanaugh’s dissent relates to the scope of
the Prevention of Significant Deterioration (“PSD”)
program, an aspect of the panel opinion Judge Brown
also rejects. Specifically, Judge Kavanaugh disagrees with EPA’s longstanding interpretation of the
term “any air pollutant,” 42 U.S.C. § 7479(1), argu-

611a
ing that, in the context of the PSD program, “any air
pollutant” refers not to all pollutants regulated under the Clean Air Act, but only to the six NAAQS pollutants. Because taking the statute at its word and
interpreting “any air pollutant” to include greenhouse gases would lead to what he considers absurd
results, Judge Kavanaugh insists that EPA and this
Court are obligated to read “any air pollutant” more
narrowly. See Dissenting Op. at 3-10 (Kavanaugh,
J.). This argument, however, hinges on the proposition that both readings are plausible interpretations
of an ambiguous statutory provision. See Dissenting
Op. at 2-3, 10 (Kavanaugh, J.). But as the panel
opinion explains at length, the statute is clear. See
Coalition for Responsible Regulation, 684 F.3d at
132-44. Congress did not say “certain ‘air pollutants.’ ” Dissenting Op. at 2 (Kavanaugh, J.). It said
“any air pollutant,” and it meant it. See Coalition for
Responsible Regulation, 684 F.3d at 136. Thus, unlike the unreasonable interpretation rejected in
Kloeckner v. Solis, No. 11-184, slip op. at 7-13 (U.S.
2012), the panel’s interpretation of the statute is the
only plausible one.
Moreover—and again, as the panel opinion explains at length, see Coalition for Responsible Regulation, 684 F.3d at 135-36—considering “any air pollutant” in context buttresses rather than undermines
the panel’s interpretation. The statute frames the
purpose of the PSD program in broad—not NAAQSspecific—terms, emphasizing that the program’s goal
is “to protect public health and welfare from any actual or potential adverse effect which . . . may reasonably be anticipate[d] to occur from air pollution.”
42 U.S.C. § 7470(1). And although certain aspects of
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the program are specifically directed at NAAQS pollutants, see, e.g., id. § 7473(b)(4), the program as a
whole plainly has a more expansive scope. For instance, covered sources are required to (1) install the
best available control technology for “each pollutant
subject to regulation under [the Act],” id. § 7475(a)(4)
(emphasis added), and (2) demonstrate that they will
not cause or contribute to “any . . . applicable emission standard” under the Act, id. § 7475 (a)(3) (emphasis added).
In the end, we agree that “the question here is:
Who Decides?” Dissenting Op. at 18 (Kavanaugh,
J.). We also agree that “Congress (with the President) sets the policy through statutes, agencies implement that policy within statutory limits, and
courts in justiciable cases ensure that agencies stay
within the statutory limits set by Congress.” Dissenting Op. at 18 (Kavanaugh, J.). Here, Congress
spoke clearly, EPA fulfilled its statutory responsibilities, and the panel, playing its limited role, gave effect to the statute’s plain meaning. See Chevron,
U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43 (1984)
(“If the intent of congress is clear, that is the end of
the matter; for the court, as well as the agency, must
give effect to the unambiguously expressed intent of
Congress.”).
To be sure, the stakes here are high. The underlying policy questions and the outcome of this case
are undoubtedly matters of exceptional importance.
The legal issues presented, however, are straightforward, requiring no more than the application of
clear statutes and binding Supreme Court precedent.
There is no cause for en banc review.
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Brown, Circuit Judge, dissenting from the denial
of rehearing en banc: In the summer of 1974, while
waiting to start classes at UCLA, I was lucky enough
to obtain a summer job house sitting in the pleasant,
upscale neighborhood of Pasadena. Known mostly
for its Rose Parade and Rose Bowl, Pasadena is one
of the more scenic exurbs of Los Angeles. I inhabited
a sparsely furnished, modest-but-pricey bungalow set
among the lush landscape typical of southern California. This is a place where Birds of Paradise grow
ten feet tall and the magenta blossoms of Bougainvillea fall like lavish draperies from redwood garden
trellises. After staying in the house more than a
month and spending a restless night listening to the
agitated thrashings of the jacaranda trees in a fitful
wind, I stumbled blear-eyed into the kitchen, looked
out the window, and stopped — utterly dumbfounded. There —looking like it was but a few feet beyond
the back fence — stood a mountain. Not a foothill.
Not an unobtrusive mesa. A mountain! Closer inspection revealed not a lone majestic peak, but a
whole mountain range I later identified as the San
Gabriels. In those days, the air in the Los Angeles
basin was so thick with smog that a mountain, or
even a nearby mountain range, could simply disappear.
Although the Los Angeles basin was among the
most notorious examples of the phenomenon, it was
by no means unique and certainly not the worst. It
was this crisis of ambient air quality that precipitated the enactment of the Clean Air Act (CAA). But as
the CAA’s history, language, and structure make
clear, Congress never intended the Act to serve as an
environmental cure-all. It was targeted legislation
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designed to remedy a particular wrong: The harmful
direct effects of poisoned air on human beings and
their local environs. This is what Congress understood as “air pollution which may reasonably be anticipated to endanger public health” in the tailpipe
emissions provision, 42 U.S.C. § 7521(a)91). The Supreme Court in Massachusetts v. EPA, 549 U.S. 497
(2007), however, concluded otherwise. In dicta too
suggestive to ignore, the court implicitly assumed
that climate change could provide the basis for an
endangerment finding in the tailpipe context. See id.
at 532-33.
Bound as I am by Massachusetts, I reluctantly
concur with the Panel’s determination that EPA may
regulate GHGs in tailpipe emissions. But I do not
choose to go quietly. Because the most significant
regulations of recent memory reset on the shakiest of
foundations, Part I of this statement engages Massachusetts’s interpretive shortcomings in the hope that
either Court or Congress will restore order to the
CAA. Part II, by contrast, reflects my belief that
Massachusetts does not compel the same result for
Title V and the Prevention of Significant Deterioration of Air Quality (PSD) program. Although I agree
with Judge Kavanaugh’s dissent, Coal. for Responsible Regulation v. EPA, Nos. 09-1322, et al. (Kavanaugh, J., dissenting from denial of rehearing en
banc), I approach the inflection point from a slightly
different perspective. Part III concludes with a brief
note on standing.
Because I would vote for the full court to consider
the propriety of extending Massachusetts to Title V
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and the PSD program, I respectfully dissent from
this denial of rehearing en banc.
I.
A.
The origins of the Clean Air Act are closely tied to
fatal fogs and deadly air inversions that, for much of
early post-industrial history, seemed to be the inevitable consequence of economic progress. See Arnold
W. Reitze, Jr., A Century of Air Pollution Control
Law: What’s Worked; What’s Failed; What Might
Work, 21 Envtl. L. 1549, 1575 (1991). 1 Initially regulated at the local and state level, air pollution became the focus of the federal government only after
World War II. See id. At 1585-86. In October 1948 a
severe temperature inversion in the industrial city of
Donora, Pennsylvania increased air pollution to such
an extent that traffic “ ‘was virtually stopped because
of lack of visibility.’ ” The inversion killed 20 people,
id., and prompted the federal government to begin
researching air pollution. Id. At 1586. By 1961,
President Kennedy included a plea for ‘an effective
air pollution program” in his Special Message on the
Natural Resources. Id. Public pressures for legislation only increased when a “Killer Smog” engulfed
London in December 1962, killing at least 340, and a
similar inversion in New York City allegedly claimed
the lives of 200. Id. Eventually, legislation recommended by President Kennedy in February 1963 led
Inversions, sometimes known as “Londoners,” occur “when
a layer of hot air warmed by . . . water exits above cooler groundlevel air and traps smoke and particulate matter under the
warmer air.” Id.
1
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to the enactment of the CAA, which President Johnson signed into law on December 17, 1963. Id. at
1586-87. Seven years later, President Nixon signed
The Clean Air Amendments of 1970. The 1970
Amendments authorized the EPA to prescribe national ambient air quality standards (NAAQS) and
created the statutory framework that still exists today.
B.
It was no happy accident that congressional
draftsmen titled the legislation the “Clean Air Act.”
Ambient air quality was the point, purpose, and focus of the CAA. Congress had set its sights on the
“dirty, visible ‘smokestack’ emissions,” 136 Cong.
Rec. H2771-03 (1990) (statement of Rep. Roe), and
smog caused by vehicle emissions. The CAA was the
means by which Congress would grapple with urban
air pollution and its attendant health effects, including impaired breathing, heart disease, lung damage
and lung disease, and even death. If pollution was
the problem, these ills were the specific harms Congress sought to combat. Even a cursory glance at the
legislative history, with its numerous charts,
graphics, and statistics detailing cancer and death
rates, will bear this point out. See, e.g., Hearings on
Air Pollution — 1968 Before the Subcomm. On Air
and Water Pollution of the Sen. Comm. on Pub.
Works, 90th Cong. 2nd Sess., pt. 2, 608-20 (1968)
(statement of Dr. Samuel S. Epstein, Children’s Cancer Research Foundation.) (“Air Pollution — 1968”).
With the enactment of the 1990 Amendments,
Congress expanded the Act beyond its singular emphasis on urban air quality to address hazardous —
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i.e., toxic — air pollutants, acid rain, and stratospheric ozone. In regulating hazardous pollutants,
Congress reemphasized the need for a close and tangible nexus between pollutant and harm. The legislative record, for example, continued to conceive of
dangers in terms of their direct effects on human
health and well-being. See, e.g., S. Rep. No. 101-228,
at 3388 (1989), reprinted in 1990 U.S.C.C.A.N. 3385
(“Air pollution can silently damage our lungs and
heart or act swiftly in the case of exposure to toxic
air pollutants. Rigorous regulation of toxic air pollutants is needed to avoid risk of serious, irreversible
damage to human health.”). To the extent the regulation of stratospheric ozone and acid rain suggest a
broader nexus between pollutant and harm to human health, the very particular way in which Congress handled these exceptions goes a long way toward proving the rule: Congress only expands the
CAA through considered legislative acts.
In addressing these transnational phenomena,
the legislature did not spin regulations out of whole
cloth. With ozone concerns, for example, Congress
developed solutions through international negotiations, the implementation of which led to the creation of a separate title of the CAA. See NRDC v.
EPA, 464 F.3d 1, 3 (D.C. Cir. 2006). Likewise, years
of contentious discussions with Canada helped bring
about the acid rain provisions in the 1990 Amendments. See generally Dennis A. Leaf, Intergovernmental Cooperation: Air Pollution from an U.S. Perspective, 18 Can.-U.S. L.J. 245 (1992). Simply put,
when Congress became aware of new dangers, it acted judiciously in crafting workable remedies that,
when they obtained the necessary political support,
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were worked into their own discrete provisions under
the Act. Neither Congress nor the EPA attempted
to force these distinct problems into existing, illsuited regulatory schemes.
Congressman Waxman, one of the strongest proponents of stringent air pollution controls and a key
force behind the 1990 Amendments, has stated that
“in recent experience, no legislation has received
more scrutiny during its consideration.” The Honorable Henry A. Waxman, An Overview of the Clean
Air Act Amendments of 1990, 21 Envtl. L. 1721, 1724
(1991). Hyperbole or not, the admission is telling.
The history of the CAA is one of hard-fought incremental gains through which Congress remedied particular environmental wrongs with tailored remedies. Said the Congressman:
Discrete and extensive new programs are included to grapple with high ambient pollution levels
(urban and regional smog), hazardous air pollution, acid rain, and depletion of the stratospheric
ozone layer. Each of these programs [was] tailored to the problem it [sought] to address, and
each [was] quite different in its approach.”
Id. at 1811. Political necessity has forced Congress
to calibrate its amendments to the CAA with great
specificity and care. Where our Representatives
have acted with such caution, any suggestion that
Congress has — through a single word — conferred
upon EPA the authority to steamroll through Congressional gridlock, upend the Senate’s rejection of
the Kyoto Protocol, and regulate GHGs for the whole
of American industry must necessarily fail. The legislature, recall, does not “hide elephants in mouse-
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holes.” Whitman v. Am. Trucking Assocs., 531 U.S.
457, 468 (2001).
But we needn’t rely on interpretative canons
alone to make this point. In drafting the 1990
Amendments, Congress considered — and expressly
rejected — proposals authorizing EPA to regulate
GHGs under the CAA. See S. Rep. No. 101-228, at
377 (1989), as reprinted in 1990 U.S.C.C.A.N. 3385,
3760. Even the Executive objected that an attempt
to control Carbon Dioxide (CO2) emissions — emissions not harmful to health — in order to prevent
global warming was premature. See Administration’s Amendments — Hearings Before the Subcomm. On Health and the Env’t of the Comm. on Energy and Commerce, 101st Cong., 1st Sess. (1989) (includes Bush Administration Report on S. 1630). The
Executive’s critique noted that “unilateral action
aimed at addressing a global problem” through a
standard limiting tailpipe emissions would not be an
effective means of safeguarding the global environment and would “necessarily punish national interests.” Id. at 792, 813.
That Congress has never deviated from its decision to not regulate GHGs under the CAA was not
for lack of opportunity. Congress has considered and
rejected countless other bills in the years since the
1990 Amendments that would have authorized GHG
regulation. By one estimate, Congressmen have proposed over 400 bills concerning GHGs between 1990
and 2009. See Abigail R. Moncrieff, Reincarnating
the “Major Questions” Exception to Chevron Deference
As A Doctrine of Noninterference (or Why Massachusetts v. EPA Got It Wrong), 60 Admin. L. Rev. 593,
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636-37 (2008) (tracking proposals). Congress’s inability to break this nearly quarter-century long deadlock is incredibly suggestive: this is not an area of
policymaking where the legislature has acted rashly
or unthinkingly in delegating authority to agencies.
At bottom, Congress understood the dangers of
“any air pollutant” in § 7521(a)(1) in terms of the illeffects caused those who inhale the pollutants, not
the broad, attenuated consequences of climate
change. The CAA was drafted not to combat the
threat of flooding or the menace of heat waves, see
Endangerment and Cause of Contribute Findings for
Greenhouse Gases, 74 Fed. Reg. 66,496, 66,526 (Dec.
15, 2009) (“EPA Endangerment Finding”), but the
choking, stifling, and degenerative effect of airborne
pollutants on human beings and their affected localities. Congress has long quantified this harm in
terms of mortality rates, see, e.g., Air Pollution —
1968, 564 (statement of Dr. Roger S. Mitchell, Director, Webb-Waring Institute for Medical Research),
not acreage of “costal land” lost. Massachusetts, 549
U.S. at 522. To put matters pointedly: the injury sufficient to establish standing need not suffice to establish endangerment as well.
Congress was of course free to circumvent this
close cause-health effect nexus by devising a separate provision for GHG regulation, much as it did for
stratospheric ozone, but it did no such thing. And
nothing in the legislative history suggests that Congress has deviated from this status quo.
The plain language of the CAA only underscores
the Act’s non-applicability to GHGs insofar as it requires the harm be of the sort “reasonably [] antici-
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pated to endanger.” 42 U.S.C. §7251(a)(1) — a term
we know to have a discrete meaning.
C.
In the present case, this Court had “little trouble”
disposing of the argument that the “PSD program is
specifically focused solely on localized air pollution”
because it is “quite clear . . . the PSD program was
intended to protect against precisely the types of
harms caused by greenhouse gases.” CRR Slp. Op.
62-63 (emphasis added). Massachusetts notwithstanding, this statement is a curious thing in light of
the uncontradicted legislative history just discussed. 2
So too is the court’s reliance on the statutory text,
particularly its finding that “the CAA expressly provides that effects on ‘welfare’ means ‘effects on …
weather … and climate.’” Slp. Op. 62-63 (citing 42
U.S.C. § 7602(h)).
As a textual matter, there is nothing “quite clear”
about it. The Supreme Court has declared that
GHGs like CO2 are pollutants within the meaning of
the Act. Under the CAA, however, EPA can regulate
a pollutant only if the administrator finds that the
GHG causes or contributes to “air pollution which
may reasonably be anticipated to endanger public
health or welfare.” 42 U.S.C. §7251(a)(1) (emphasis
added). But in locating the CAA’s conception of
“harm” in § 7602(h), the definition of “welfare,” and
not §7251(a)(1) generally, this court effectively skirtAs noted, the weather and climate issues targeted by the
CAA involve direct, deleterious, localized effects caused by polluted air people breathe or suspended pollutants that may be
deposited on land and crops by precipitation.
2
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ed the operative statutory language — “may reasonably be anticipated” — and rendered it nugatory.
This was in error. Section 7602(h) defines only the
potential objects of harm; the “reasonably be anticipated” language of §7251(a)(1) supplies the requisite
nexus between the pollutant and the objects of its
harm. The two provisions must be read together if
the statute is to be interpreted faithfully. To put
matters another way, the “may reasonably be anticipated” language must do some analytical work in the
endangerment determination lest it be deemed surplusage. See, e.g., Conference of State Bank Supervisors v. Conover, 715 F.2d 604, 627 (D.C. Cir. 1983)
(“[I]n construing a statute, we ‘are obliged to give effect, if possible, to every word Congress used.’ ”
(quoting Reiter v. Sonotone Corp., 442 U.S. 330, 339
(1979))). And in view of the CAA’s legislative history, the nature of that work is clear.
In order to reasonably anticipate that a pollutant
will contribute to air pollution that endangers public
health or welfare, the Agency would have to conclude
that pollution created by CO2 or another GHG is a
reasonably direct cause of the damage to public
health and welfare. To find that CO2 may ultimately
endanger public health and welfare because sea levels will rise tells us nothing about whether CO2 concentrations in the ambient air directly harm public
health and welfare. The ingredients of a Killer Smog
are few and specific; the process through which an
air inversion traps particulate matter close to the
ground is well understood. With both there is a direct correlation between reducing the concentration
of the pollutant and reducing the negative health effects. Questions of public health impacts from air
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pollution have consistently been based on the direct
— that is, inhalational — effects of exposure to the
pollutant. See, e.g., Joint Opening Brief of Non-State
Petitioners and Supporting Intervenors at 58, Coal.
for Responsible Regulation v. EPA, No. 09-1322 (May
20, 2011); NRDC, Inc. v. EPA, 902 F.2d 962, 973
(D.C. Cir. 1990) (concluding that EPA may not consider the health effects of increased unemployment
when setting new health-based NAAQS)
In contrast, any harm to human health and welfare flowing from climate change comes at the end of
a long speculative chain. The dissent in Massachusetts pointed out that EPA had described in great detail the scientific uncertainty that precluded even
forming a judgment as to whether greenhouse gases
endanger public welfare. See 549 U.S. AT 553-55
(Scalia, J., dissenting). In that earlier defense of its
refusal to form a judgment, EPA explained how predicting climate change involved a “complex web of
economic and physical factors,” including:
[o]ur ability to predict future global anthropogenic emissions of GHGs and aerosols; the fate of
these emissions once they enter the atmosphere
(e.g., what percentage are absorbed by vegetation
or are taken up by the oceans); the impact of
those emissions that remain in the atmosphere on
the radiative properties of the atmosphere;
changes in critically important climate feedbacks
(e.g., changes in cloud cover and ocean circulation); change in temperature characteristics (e.g.,
average temperatures, shifts in daytime and
evening temperatures); changes in other climatic
parameters (e.g., shifts in precipitation, storms);
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and ultimately the impact of such changes on
human health and welfare (e.g., increases or decreases in agricultural productivity, human
health impacts).
Id. If there can be this much logical daylight between the pollutant and the anticipated harm, there
is nothing EPA is not authorized to do. If this finding is valid, in a world where six degrees of separation is the compass of all humankind, the right endangerment finding would allow EPA to rule the
world. But as this Court has noted before, EPA’s authority to regulate is constrained, not enlarged, by
the relationship of the term “will endanger” to other
sections of the CAA. See Ethyl v. EPA, 541 F.2d 1,
29 (D.C. Cir. 1976) (en banc).
Of course, nothing here should be taken to imply
that a particular GHG does not contribute to climate
change. I mean only to suggest that a pollutant
might contribute to the nebulous mélange of potential drivers of climate change without having any direct, deleterious impact within the meaning of the
CAA. I emphasize too that this is not a problem with
science. This is a problem of statutory interpretation. Climate change, with its geologic timeframe
and its many uncertainties and imponderables, is
and will probably remain a subject of some controversy. EPA finds the science sufficiently convincing
for its purposes and it is entitled to a certain amount
of deference on questions related to its technical expertise. But it is not necessary to quibble with the
science of climate change to conclude that the endangerment finding fails on textual and logical
terms. There is simply a point at which a difference
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in degree becomes a difference in kind and we have
passed this point many times over in the course of
this tortured litigation. The Supreme Court, however, has refused to recognize as much for tailpipe
emissions.
II.
A.
But we need not follow Massachusetts off the proverbial cliff and apply its reasoning to the unique Title V and PSD provisions not considered in that case.
The cascading layers of absurdity that flow from that
interpretive exercise make clear that the plain language of the CAA compels no such result. As EPA’s
own rulemaking documents have so unabashedly explained:
To apply the statutory PSD and title V applicability thresholds literally to sources of GHG emissions would bring tens of thousands of small
sources and modifications into the PSD program
each year, and millions of small sources into the
title V program. These extraordinary increases in
scope of the permitting programs would mean
that the programs would become several hundred-fold larger than what Congress appeared to
contemplate.
PSD and Title V Greenhouse Gas Tailoring Rule; Final Rule, 75 Fed. Reg. 31,514, 31,533 (Jun. 3, 2010)
(“Final Tailoring Rule”). Completely oblivious to the
irony, EPA added:
For our authority to take this action, we rely in
part on the “absurd results” doctrine, because applying the PSD and title V requirements literally
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(as previously interpreted narrowly by the EPA)
would not only be inconsistent with congressional
intent concerning the applicability of the PSD and
title V programs, but in fact would severely undermine congressional purpose for those programs.
Id. at 31,541-42. And again:
[I]n this case because a literal reading of the PSD
and title V applicability provisions results in insurmountable administrative burdens. Those insurmountable administrative burdens — along
with the undue costs to sources — must be considered “absurd results” that would undermine
congressional purpose for the PSD and title V
programs.
Id. at 31,547.
In precincts outside Washington, D.C., this litany
might cause a regulator to pause and consider
whether results so at odds with Congressional presuppositions could ever be justified as falling within
the literal meaning of an enactment. EPA, however,
proposes that the absurd result can be easily eliminated by ramping up and gradually phasing in the
requirements. Faced with the choice of reconsidering
the legitimacy of an endangerment finding that sets
in motion such a cluster of chaos or rewriting the
statute, the agency has blithely done the latter. This
is an abuse of the absurdity and administrative necessity doctrines as neither can be invoked to
preempt legislative prerogatives. Permitting a statute “to be read to avoid absurd results allows an
agency to establish that seemingly clear statutory
language does not express the ‘unambiguously ex-
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pressed intent of Congress,’ ” but it does not grant
the agency “a license to rewrite the statute.” Mova
Pharmaceuticals v. Shalala, 140 F.3d 1060, 1068
(D.C. Cir. 1998).
But that is not the worst of it. The real absurdity
— apparently as invisible to the EPA as the San Gabriels once were to me — cannot be cured by phase
in, no matter how subtly Byzantine. The real absurdity is that this unprecedented expansion of regulatory control, this epic overreach, may very well do
more damage to the wellbeing of Americans than
GHGs could ever do. 3
B.
A second, more elementary consideration counsels
against the mechanical application of Massachusetts’s tailpipe emissions determination to these distinct CAA provisions: deference to Congress.
As articulated in Food & Drug Administration v.
Brown & Williamson Tobacco Corp., 529 U.S. 120
(2000), the Supreme Court’s “major questions” canon
gives form to the judicial intuition so strongly implicated here: Congress should not be presumed to have
deferred to agencies on questions of great significance more properly resolved by the legislature. If
there was ever a regulation in recent memory more

See, e.g., Joint Reply Br. of Non-State Petitioners and
Supporting Intervenors at *1, No. 09-1322 (Nov. 14 2011) (“Nor
does [EPA] dispute that the new rules will impose massive burdens on a struggling economy, or that its program of vehicle
standards will affect global mean temperatures by no more than
0.01 degree Celsius by 2100”).
3
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befitting such a presumption than the present, I confess I do not know of it.
On familiar facts, the Supreme Court in Brown
& Williamson rebuffed the FDA’s expansionist effort
to bring tobacco products within its regulatory ambit.
The agency’s regulation rested on a strained interpretation of the Food, Drug, and Cosmetic Act, 21
U.S.C. § 301 et seq., in which it defined nicotine as a
“drug” and cigarettes and smokeless tobacco as
“combination products” used to deliver nicotine to
the body. See Brown &Williamson, 529 U.S. at 12527. Applying Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984), the
court first considered the statutory structure. “[I]f
tobacco products were within the FDA’s jurisdiction,”
the majority concluded, the normal operation of the
“Act would require the FDA to remove them from the
market entirely,” and this would “contradict Congress’ clear intent as expressed in its more recent,
tobacco-specific legislation.” Brown & Williamson,
359 U.S. at 143. As the present case confirms, such
absurdity is all but inevitable where an agency attempts to regulate that which “simply do[es] not fit”
within its regulatory scheme. Id. The Court next
considered Congress’s 35 year history of tobaccospecific legislation, finding it “clear” that this “legislation has effectively ratified the FDA’s previous position that it lacks jurisdiction to regulate tobacco.”
Id. at 156.
The Court then closed its lengthy Chevron discussion with an appeal to first principles. The “inquiry
into whether Congress has directly spoken to the
precise question at issue,” the Court explained, “is
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shaped, at least in some measure, by the nature of
the question presented.” Id. at 159. Chevron deference operates on the assumption “that a statute’s
ambiguity constitutes an implicit delegation,” but
this tenuous fiction need not hold true in every situation. Id. “In extraordinary cases,” the Court went
on, “there may be reason to hesitate before concluding that Congress has intended such an implicit delegation.” Id. (referencing Stephen Breyer, Judicial
Review of Questions of Law and Policy, 38 Admin. L.
Rev. 363, 370 (1986) (“A court may also ask whether
the legal question is an important one. Congress is
more likely to have focused upon, and answered, major questions, while leaving interstitial matters to
answer themselves in the course of the statute’s daily administration”)). 4
Declaring Brown & Williamson “hardly [the] ordinary case,” the Court reasoned:
Contrary to its representations to Congress since
1914, the FDA has now asserted jurisdiction to
regulate an industry constituting a significant
MCI Telecommunications Corporation v. AT&T Co., 512
U.S. 218 (1994), a case the Brown & Williamson Court found
“instructive,” Brown & Williamson, 529 U.S. at 160, had advanced a similar logic. In concluding Congress had spoken to the
meaning of the term “modify” as it appears in § 203(b) of the
Communications Act of 1934, the Court rejected FCC’s far more
expansive interpretation. The Court assumed in dicta that it
was “highly unlikely that Congress would leave the determination of whether an industry will be entirely, or even substantially, rate-regulated to agency discretion — and even more unlikely that it would achieve that through such a subtle device as
permission to ‘modify’ rate-filing requirements.” MCI, 512 U.S.
at 231. Certainly the same might be said here as well.
4
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portion of the American economy. In fact, the
FDA contends that, were it to determine that tobacco products provide no “reasonable assurance
of safety,” it would have the authority to ban cigarettes and smokeless tobacco entirely. Owing to
its unique place in American history and society,
tobacco has its own unique political history. Congress, for better or for worse, has created a distinct regulatory scheme for tobacco products,
squarely rejected proposals to give the FDA jurisdiction over tobacco, and repeatedly acted to preclude any agency form exercising significant policymaking authority in the area. Given this history and the breadth of the authority that the FDA
has asserted, we are obliged to defer not to the
agency’s expansive construction of the statute,
but to Congress’ consistent judgment to deny the
FDA this power.
Brown & Williamson, 529 U.S. at 159-60.
In view of the language, structure, and history of
the CAA, I am simply unable to distinguish this logic
from the present case in any meaningful way. To
the contrary, with only the slightest of modifications
one could rework the above text to apply to GHG
emissions. 5
5

Perhaps:
Contrary to its representations in Massachusetts v. EPA,
the EPA has now asserted jurisdiction to regulate industries constituting a significant portion of the American
economy. In fact, the EPA contends that, because greenhouse gases can be regulated as tailpipe emissions, it is
obligated to regulate all stationary sources at admittedly
“absurd” levels. Owing to its ubiquitous place in the
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Although the Massachusetts Court distinguished
Brown & Williamson, it did so only in the context of
tailpipe emissions. Its reasoning does not extend to
Title V and the PSD program.
In the court’s view, Brown & Williamson had
“found critical at least two considerations that have
no counterpart in [Massachusetts].” 549 U.S. at 531.
First, whereas the regulation of tobacco under the
FDCA would have necessarily led to a ban on tobacco
products — an outcome that clashed with the “common sense” intuition that Congress never meant to
remove those products from circulation — the expansion of EPA’s “jurisdiction would lead to no such extreme measures [because] EPA would only regulate
emissions” and “there is nothing counterintuitive to
the notion that EPA can curtail the emission of substances that are putting the global climate out of kilter.” Id. But the court spoke too soon. In the present litigation, EPA argued — and a Panel of this
Court readily agreed — that in regulating tailpipe
emissions under 42 U.S.C. § 7521, it is obligated to
regulate stationary sources under Title V and the
PSD program as well. As a threshold matter, the
planet’s life cycle, greenhouse gases have their own
unique political history.
Congress, for better or for
worse, has declined to create a distinct regulatory
scheme for greenhouse gases, squarely rejected proposals
to give the EPA jurisdiction over greenhouse gases, and
repeatedly acted to preclude any agency from exercising
significant policymaking authority in the area. Given
this history and the breadth of the authority that the
EPA has asserted, we are obliged to defer not to the
agency’s expansive construction of the statute, but to
Congress’ consistent judgment to deny the EPA this
power.
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Massachusetts Court never considered these farreaching effects. It limited its brief discussion on the
merits to the tailpipe emissions question squarely
before it. In this way, the Court never considered
the differing ways in which the CAA regulates tailpipes and stationary sources.
With tailpipe emissions, the inclusion of greenhouse gasses within the term “air pollutant” does not
directly expand or contract the universe of vehicles
and engines subject to the new standards. Consequently, the regulation’s impact will fall primarily on
those manufacturers already complying with existing
emission requirements. And even then, the Court
explained, EPA “would have to delay any action ‘to
permit the development and application of the requisite technology, giving appropriate consideration to
the cost of compliance.’ ” Massachusetts, 549 U.S. at
531 (quoting § 7521(a)(2)). Not so with the regulation of stationary sources. Insofar as 42 U.S.C. §
7479(1) defines “major emitting facility” to include
those facilities with the “potential to emit” either 100
or 250 “tons per year or more of any air pollutant,”
the statutory term is necessarily tied to CAA’s jurisdictional scope. Inescapably, then, the regulation of
greenhouse gasses as “air pollutants” will radically
expand the universe of covered entities far beyond
Congress’s intentions. EPA’s decidedly extra-textual
Tailoring Rule only confirms the ludicrousness of
this result. Nor can it be said that the statutory
safeguards operate in the same was as § 7521(a)(2).
Permitting authorities may well be able to determine
on a case-by-case basis what constitutes the “best
available control technology” for a particular emitting facility, 42 U.S.C. § 7479(3), but this is of little
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consolation for the small business owner who previously fell outside the CAA. At bottom, this outcome
clashes with the “common sense” understanding that
Congress would not have intended such a broad, unchecked expansion of the CAA to potentially millions
of businesses from all walks of industry. The Supreme court in Massachusetts simply did not have
occasion to consider this absurd and “counterintuitive” outcome, but we do — and we must.
Second, the Court determined that the “unbroken
series of congressional enactments” referenced in
Brown & Williamson “made sense only if adopted
‘against the backdrop of the FDA’s consistent and repeated statements that it lacked authority under the
FDCA to regulate tobacco.’ ” Massachusetts, 549
U.S. at 531. 6 By contrast, EPA had “not identified
any congressional action that conflicts in any way
with the regulation of greenhouse gases from new
motor vehicles.” Id. And even if it had, “Congress
could not have acted against a regulatory ‘backdrop’
of disclaimers of regulatory authority” because “EPA
had never disavowed the authority to regulate
greenhouse gases, and in 1998 it in fact affirmed that
it had such authority.” Id. when read in context,
however, it is clear that the court’s reasoning was
building toward a wholly unspectacular point: because EPA’s legislative history failed to establish
The suggestion here seems to be that Congress’s decision
to regulate tobacco products would not, by itself, evince its intent
to proscribe agencies from doing the same. Doing so in light of
FDA’s statements, however, had the effect of implicitly codifying
the agency’s long-held view.
6
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congressional intent with the same weight and precision as Brown & Williamson, it did not justify
“read[ing] ambiguity into a clear statute.” Id. That
logic is inapplicable here. In the absence of lexical
clarity — which the court had found in in CAA’s
“sweeping definition of ‘air pollutant,’ ” id. at 528 —
we need legislative history and other indicia of congressional intent to inform our understanding of how
GHGs are to be regulated under other CAA provisions. 7
The Massachusetts Court’s effort to distinguish
Brown & Williamson is thus unavailing where we
deal not with the definitional scope of “any pollutant”
and tailpipe emissions, but the particular dangers
Congress sought to combat in enacting Title V and
the PSD program. When read in conjunction with
Consider the role of NAAQS in this regulatory system,
EPA in Massachusetts had observed that NAAQS were established to “address air pollution problems that occur primarily at
ground level” as well as “concentrations of substances in the ambient air and the related public health and welfare problems.”
Massachusetts, 549 U.S. at 558-59 (Scalia, J., dissenting). EPA
thus reasoned that the regulation of the buildup of CO2 in the
upper reaches of the atmosphere — the process alleged to cause
global climate change — was not akin to regulating the concentration of a substance that is polluting the air and was “beyond
the scope of CAA’s authorization to regulate.” Id. In other
words, EPA maintained that had Congress intended the CAA to
regulate greenhouse cases and global climate change, it would
have provided some better tool than NAAQS. That defense —
offered in response to a demand to regulate tailpipe emissions —
applies with even greater potency to Title V and the PSD program. In fact, although EPA now claims it is authorized to regulate greenhouse gases and global climate change, the agency
acknowledges that the regulatory framework is as ill-suited to
the task as ever.
7
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the CAA’s history, structure, and language, the intuitive logic of the “major questions” doctrine makes
clear that the Panel erred in extending Massachusetts. Congress simply did not intend for EPA to
convert the “Clean Air Act” to the “Warm Air Act”
writ large. But that is exactly what the federal
courts have done.
As the Chief Justice observed in his Massachusetts dissent, impatience is not a juridical principle
that can be sustained under our constitutional
framework. See Massachusetts, 549 U.S. at 535-36
(Roberts, C.J., dissenting). It certainly fares no better as a default measure of institutional choice under
Chevron. As Massachusetts recognized, an agency
can only exercise the authority Congress has delegated to it. See 549 U.S. at 534-35 (noting that EPA
must “ground its reasons for action or inaction in the
statute” and “exercise its discretion within defined
statutory limits.”). Absurdity can never figure as an
adequate substitute for authority in this threshold
assessment. Nor can absurdity cure the agency’s
failure to establish that the statute unambiguously
compels its interpretation or that its interpretation,
though discretionary, is actually consistent with
statutory text, structure, and purposes. The agency
seeks to avoid these pesky constraints here by invoking Massachusetts, but Article III judges cannot be a
legitimate source of legislative authority. By deferring to the distorted claim of delegation advanced
here, this court has transformed Chevron from a useful, albeit accidental touchstone into an idol to which
we surrender our constitutional faith.

636a
III.
In rejecting State Petitioners’ challenge to the
Tailoring Rule for want of standing, the Panel invoked that famed preceptor of American civics,
Schoolhouse Rock, to great effect. Slp. Op. 15 79.
(“As a generation of schoolchildren knows, ‘by that
time, it’s very unlikely that [a bill will] become a law.
It’s not easy to become a law.’ ”). I certainly do not
quarrel with such dispositive authority. Lawmaking
is neither easy nor certain. In an ordinary case, the
mere possibility of “corrective legislation” will not
establish that redress is “likely, as opposed to merely
speculative.” Lujan, 504 U.S. at 561. But it bears
repeating that this is not an ordinary case. Where
the choice is between non-action or a confessedly
“absurd” regulation poised to impress countless billions of dollars in costs on American industry, we
have transcended the realm of the speculative. For
once, the comparison with Massachusetts is apt. The
Supreme Court found standing on the basis of an estimated rise in sea level of 20 to 70 centimeters by
the year 2100, see Massachusetts, 549 U.S. at 542
(Roberts, C.J, dissenting) —a prediction based almost entirely on conjecture. Is it any more speculative to say that specific projections of billions of dollars in actual regulatory costs would not suffice to
compel Congress to act?
The Panel’s alternative contention fares better:
because Congress could remedy the issue in countless ways, not all of which inure to State Petitioners’
benefit, the inquiry is “inherently speculative.” See
Op. at 79. This argument benefits from the genuine
uncertainty in congress over what, if any, role EPA
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should play in GHG regulation. But therein lies a
frighteningly obtuse logic. If EPA actions are ultra
vires precisely because disagreement on the Hill prevented Congress from altering the status quo and
authorizing such regulation, how then can the very
same deadlock be used to defeat Petitioners’ standing
to challenge the Rule through which EPA effectuates
its absurdist scheme? The Court cannot have it both
ways.
At bottom, bad decisions make bad law. In denying rehearing en banc, this Court has read Massachusetts to its illogical ends and it is American industry that will have to pay. That this Court did so is
unsurprising, but certainly not fated. Massachusetts
does not compel this outcome for the PSD and Title V
provisions. Had this Court interrogated its own assumptions and yielded not to Massachusetts’s telos
but sound constitutional principles, it would have
found that the matter properly belongs before Congress, not courts or agencies. As Schoolhouse Rock
long ago explained:
Ring one, Executive,
Two is Legislative, that’s Congress.
Ring three, Judiciary.
See it’s kind of like my circus, circus. 8
And what a circus it is.
For these reasons, I respectfully dissent from the
denial of rehearing en banc.

“Three Ring Government,” Schoolhouse Rocks, available at
http://www.schoolhouserock.tv/ThreeRing.html.
8
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KAVANAUGH, Circuit Judge, dissenting from the
denial of rehearing en banc:
This case is plainly one of exceptional importance.
A decision in either direction will have massive realworld consequences. The U.S. Chamber of Commerce describes the EPA regulations at issue here as
“the most burdensome, costly, far-reaching program
ever adopted by a United States regulatory agency.”
Petition for Rehearing En Banc at 1. On the other
hand, EPA issued these regulations to help address
global warming, a policy issue of major long-term
significance to the United States. Put simply, the
economic and environmental policy stakes are very
high.
Of course, our role is not to make the policy choices or to strike the balance between economic and environmental interests. That job is for congress and
the President when considering and enacting legislation, and then as appropriate for the Executive
Branch – here, EPA, under the ultimate supervision
of the President – when exercising its authority within statutory constraints. Our job as a court is more
limited: to ensure that EPA has acted within the authority granted to it by Congress. In this case, I conclude that EPA has exceeded its statutory authority.
I respectfully disagree with the panel opinion’s contrary conclusion, and given the overall importance of
the case, I respectfully dissent from the denial of rehearing en banc.
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I
A
This case concerns EPA’s implementation of the
Prevention of Significant Deterioration provisions of
the Clean Air Act. The Prevention of Significant Deterioration program – which is codified in Sections
7470 to 7479 of Title 42 – is designed to maintain
state and local compliance with the National Ambient Air Quality Standards, known as the NAAQS.
The NAAQS are currently established for six air pollutants: carbon monoxide, lead, nitrogen dioxide,
ozone, particle pollution, and sulfur dioxide. As relevant here, the Prevention of Significant Deterioration statute requires stationary facilities that emit
certain “air pollutants” to obtain permits before beginning new construction.
See 42 U.S.C.
§§ 7475(a)(1), 7479(1). To obtain a permit, the facility must undergo a lengthy, costly process to analyze
the new construction’s impact on air quality and to
try to demonstrate its compliance with the relevant
emissions limits.
A central question in this case is how to construe
the term “air pollutant” for purposes of this statutory
permitting requirement. In particular, the question
is whether the term “air pollutant” here covers not
just the NAAQS pollutants, which can cause breathing problems or other health issues, but also greenhouse gases such as carbon dioxide, which contribute
to global warming. Under the broader interpretation
of “air pollution” that encompasses greenhouse gases,
a far greater number of facilities would fall within
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the Prevention of Significant Deterioration program
and have to obtain pre-construction permits. That in
turn would impose significantly higher costs on businesses and individuals that are building new commercial or residential property.
In considering a different Clean Air Act program
targeted at motor vehicle emissions, the Supreme
Court said that the term “air pollutant” meant “all
airborne compounds of whatever stripe,” which included greenhouse gases such as carbon dioxide.
Massachusetts v. EPA, 549 U.S. 497, 529 (2007). But
all parties here, including EPA, agree that the Massachusetts v. EPA interpretation of the term “air pollutant” cannot control in this case, for purposes of
this very different Clean Air Act program for stationary facilities. Rather, as the parties agree, we
must look to the text and context of the Prevention of
Significant Deterioration statute to determine what
“air pollutant” covers here.
Looking at the relevant statutory text and context, there would initially appear to be two plausible
interpretations of the term “air pollutant” for purposes of the Prevention of Significant Deterioration
statute: (i) more broadly, an airborne compound that
is deemed harmful and is regulated by EPA in any
Clean Air Act program, which would include greenhouse gases such as carbon dioxide; or (ii) more narrowly, the six air pollutants that are regulated by
EPA in setting and enforcing the NAAQS, which
would cover carbon monoxide, lead, nitrogen dioxide,
ozone, particle pollution, and sulfur dioxide, but
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would not include greenhouse gases such as carbon
dioxide.
EPA chose the broader interpretation of “air pollutant,” thereby greatly expanding the reach of the
Prevention of Significant Deterioration statute. But
that broader interpretation has a glaring problem, as
EPA itself recognized. In the context of the Prevention of Significant Deterioration statute, EPA’s
broader interpretation would not mesh with other
provisions of the statute and would lead to absurd
results. That’s because the Prevention of Significant
Deterioration statute requires pre-construction permits for facilities with the potential to emit more
than 250 tons per year (or, for some facilities, 100
tons per year) of any covered pollutant. See 42
U.S.C. §§ 7475(a)(1), 7479(1). That would be a very
low trigger for emissions of greenhouse gases because greenhouse gases are emitted in far greater
quantities than the NAAQS pollutants. As a result,
the low trigger would mean a dramatically higher
number of facilities would fall within the program
and have to obtain pre-construction permits.
In an unusual twist, EPA openly acknowledged
the unreasonableness – indeed, the absurdity –
caused by its interpretation of the statute. If the
Prevention of Significant Deterioration program
were interpreted to require pre-construction permits
based on emissions of greenhouse gases, EPA candidly stated that the result would be “so contrary to
what Congress had in mind – and that in fact so undermines what Congress attempted to accomplish
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with the PSD requirements – that it should be avoided under the ‘absurd results’ doctrine.” 74 Fed. Reg.
55,292, 55,310 (Oct. 27, 2009).
But faced with those absurd consequences from
the broader interpretation of the statute, EPA surprisingly did not choose the seemingly obvious option
of adopting the narrower and more sensible interpretation of the term “air pollutant” for the Prevention
of Significant Deterioration statute – the interpretation limited to NAAQS air pollutants. Instead, EPA
plowed ahead with the broader interpretation. And
then, to try to deal with the absurd repercussions of
that interpretation for the Prevention of Significant
Deterioration statute, EPA re-wrote the very specific
250-ton trigger in the permitting requirement of the
statute, unilaterally raising that trigger for greenhouse gas emissions from 250 tons to 100,000 tons –
a 400-fold increase. See 75 Fed. Reg. 31,514 (June 3,
2010). EPA believed that re-writing the statute’s
permitting-triggers provision in this way would reduce the number of facilities that would require preconstruction permits and thereby “tailor” the absurdity – that is, alleviate some of the absurdity caused
by interpreting “air pollutant” to cover greenhouse
gases. 1
At the same time, EPA reserved the right to ratchet the
trigger all the way back down to 250 tons, thereby bringing more
and more facilities under the program at EPA’s unilateral discretion. EPA’s assertion of such extraordinary discretionary
power both exacerbates the separation of powers concerns in this
case and underscores the implausibility of EPA’s statutory in1
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This is a very strange way to interpret a statute.
When an agency is faced with two initially plausible
readings of a statutory term, but it turns out that
one reading would cause absurd results, I am aware
of no precedent that suggests the agency can still
choose the absurd reading and then start re-writing
other perfectly clear portions of the statute to try to
make it all work out. And just recently, the Supreme
Court reminded the Executive Branch and the lower
courts that this is not the proper way to interpret a
statute: Instead of “reading new words into the statute” to avoid absurd results, as the Government had
urged in that case, the Court said that the statute
should be interpreted so that “no absurdity arises in
the first place.” Kloeckner v. Solis, No. 11-184, slip
op. at 13 (U.S. 2012).
Even limited to this case alone, the practical implications of accepting EPA’s approach are obviously
major. And if this case stands as a precedent that
influences other agency decisionmaking, the future
consequences likewise could be significant: Agencies
presumably could adopt absurd or otherwise unreasonable interpretations of statutory provisions and
then edit other statutory provisions to mitigate the
unreasonableness. Allowing agencies to exercise
that kind of statutory re-writing authority could significantly enhance the Executive Branch’s power at
the expense of Congress’s and thereby alter the relaterpretation. Put simply, the statute cannot be read to grant
discretion to EPA to raise or lower the permitting triggers as
EPA sees fit.
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tive balance of powers in the administrative process.
I would not go down that road.
B
In my view, the statutory issue here is reasonably
straightforward. The Prevention of Significant Deterioration statute’s definition of “major emitting facility” subjects a facility to the permitting requirement
based on the facility’s emissions of “air pollutants.”
See 42 U.S.C. §§ 7475(a)(1), 7479(1). In the context
of the Prevention of Significant Deterioration program as a whole, it seems evident that the term “air
pollutant” refers to the NAAQS air pollutants.
To begin with, as explained above, interpreting
“air pollutant” in this context to refer to the NAAQS
air pollutants would avoid the absurd consequences
that EPA’s broader interpretation creates – namely,
the exponential increase in the number of facilities
that would be required to obtain pre-construction
permits. That single point alone provides dispositive
support for the narrower, NAAQS-specific interpretation. See, e.g., Taniguchi v. Kan Pacific Saipan,
Ltd., 132 S. Ct. 1997, 2004-05 (2012) (statutory context supports narrower rather than broader reading
of statutory term).
Moreover, other provisions in the Prevention of
Significant Deterioration statute likewise plainly use
the term “air pollutant” to refer to the NAAQS air
pollutants. The Prevention of Significant Deterioration program is codified in Sections 7470 to 7479 of
Title 42. Of relevance here, Section 7473 sets guide-
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lines for areas designated as in attainment of the
NAAQS and requires that the “concentration of any
air pollutant” in those areas not exceed certain concentrations permitted by the NAAQS. 42 U.S.C.
§7473(b)(4). The term “air pollutant” in Section
7473(b)(4) necessarily refers to the NAAQS air pollutants. In addition, several other provisions in the
Prevention of Significant Deterioration statute similarly refer to Section 7473(b)(4)’s maximum concentrations for NAAQS pollutants. Each of those references thus also necessarily employs a NAAQSspecific use of the term “air pollutant.” See, e.g., 42
U.S.C. § 7473(c)(1) (listing exclusions from “the maximum allowable increases in ambient concentrations
of an air pollutant”); § 7474(a)(B) (redesignations
cannot cause “concentrations of any air pollutant” to
exceed the maximum); see also § 7475(a)(3)(A) (facility may not cause air pollution in excess of “maximum
allowable concentration for any pollutant”).
So it’s clear that a variety of provisions in the
Prevention of Significant Deterioration statute use
“air pollutant” to refer to a NAAQS air pollutant.
And we presume that, unless otherwise indicated,
the term “air pollutant” is used the same way
throughout the Prevention of Significant Deterioration statute – and here, we have no reason to conclude otherwise. See IBP, Inc. v. Alvarez, 546 U.S.
21, 34 (2005) (“identical words used in different parts
of the same statute are generally presumed to have
the same meaning”).

646a
By contrast, when Congress wanted, in the Prevention of Significant Deterioration statute, to refer
to a broader set of pollutants than the NAAQS pollutants, it did so expressly. Thus, a facility that requires a pre-construction permit because of its emissions of NAAQS pollutants must employ the best
available control technology for emissions not just of
“air pollutants” but of “each pollutant subject to regulation under this chapter,” which – now that EPA
has regulated greenhouse gases in other parts of the
Clean Air Act – does include greenhouse gases. 42
U.S.C. § 7475(a)(4). By its terms, Section 7475(a)(4)
thus applies to greenhouse gases, not just the
NAAQS. Importantly, however, congress did not
employ the language “each pollutant subject to regulation under this chapter” in the statutory provision
setting forth which facilities must obtain a preconstruction permit, the provision at issue in this
case. And the policy distinction drawn in Section
7475(a)(4) is rather intuitive: Congress designed the
statute’s permitting requirement based on facilities’
NAAQS emissions, but, once those facilities are subject to the permitting requirement, they must also
meet a range of other minimum environmental
standards. 2
Section 7479(1) – the definition of “major emitting facility” – speaks of “any” air pollutant. But the word “any” just begs
the question of what the term “air pollutant” covers in the Prevention of Significant Deterioration program. It’s either any air
pollutant regulated under the Clean Air Act or any of the
NAAQS air pollutants.
2
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The overall objectives of the Prevention of Significant Deterioration statute also suggest that “air pollutant” refers to the NAAQS air pollutants for purposes of the permitting requirement. Importantly,
the Prevention of Significant Deterioration statute
applies only in areas that have met the NAAQS –
that is, areas that do not have excessive emissions of
the NAAQS air pollutants. If the purpose of this
statute were in part to address global warming by
requiring pre-construction permits for facilities that
emit greenhouse gases, as EPA’s reading suggests,
why would the statute target the construction of facilities only in areas that are in compliance with the
NAAQS – and not elsewhere in the United States?
That would make little sense, which in turn further
suggests that EPA has misread the statute.
Moreover, as its name indicates, the Prevention of
Significant Deterioration statute is designed primarily to prevent “deterioration” of an attainment area’s
air quality. The relevant air quality standards that
define whether an area is in attainment are the
NAAQS. In a statute expressly linked to the NAAQS
and designed to ensure that air quality does not “deteriorate” with respect to the NAAQS, it is somewhat
illogical to read the statute as requiring preconstruction permits simply because a facility may
emit substances that will not affect attainment of the
NAAQS. Under EPA’s approach, a facility could be
covered by the permitting requirement even if it
emits no NAAQS air pollutants at all. That, too,
makes little sense and suggests that EPA has misread the statute.
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A separate canon of interpretation further
demonstrates that EPA’s broad reading of the term
“air pollutant” is at odds with Congress’s design. By
requiring a vastly increased number of facilities to
obtain pre-construction permits, EPA’s interpretation will impose enormous costs on tens of thousands
of American businesses, with corresponding effects
on American jobs and workers; on many American
homeowners who move into new homes or plan other
home construction projects; and on the U.S. economy
more generally. Yet there is literally no indication in
the text or legislative record that Members of Congress ever contemplated – much less intended –
such a dramatic expansion of the permitting requirement of the Prevention of Significant Deterioration statute. Courts do not lightly conclude that
Congress intended such major consequences absent
some indication that Congress meant to do so. See
FDA v. Brown & Williamson Tobacco Corp., 529 U.S.
120, 159-61 (2000). Here, as elsewhere, we should
not presume that congress hid an elephant in a
mousehole.
For all of those reasons – the statutory text, the
absurdity principle, the statutory context as demonstrated by related statutory provisions, the overarching objectives of the statute, the major unintended
consequences of a broader interpretation – the Prevention of Significant Deterioration statute as a
whole overwhelmingly indicates that the permitting
requirement is based on emissions of the NAAQS air
pollutants.
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And just to reiterate, the simple and absolutely
dispositive point in this case is the following: The
broader interpretation of “air pollutant” adopted by
EPA produces what even EPA itself admits are absurd consequences. When an agency is faced with
two plausible readings of a statutory term, but one
reading would cause absurd results, the agency cannot choose the absurd reading. Here, therefore, EPA
was required to adopt the narrower and more sensible interpretation of “air pollutant,” the interpretation limited to the NAAQS pollutants. As the Supreme Court has said, “interpretations of a statute
which would produce absurd results are to be avoided if alternative interpretations consistent with the
legislative purpose are available.” Griffin v. Oceanic
Contractors, Inc., 458 U.S. 564, 575 (1982). Such an
“alternative interpretation[] consistent with the legislative purpose” is readily available here.
II
If that were the end of the analysis, I would not
hesitate to conclude that EPA had adopted an impermissibly broad reading of the term “air pollutant”
for purposes of the permitting provision of the Prevention of Significant Deterioration statute. But before reaching that conclusion definitively, we need to
consider whether EPA’s approach was mandated by
the Supreme Court’s decision in Massachusetts v.
EPA, 549 U.S. 497 (2007). In that case, the Supreme
Court considered the general statutory term “air pollutant” as applied to a different aspect of the Clean
Air Act – the motor vehicle emissions program. The
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Court there interpreted “air pollutant” very broadly
to mean “all airborne compounds of whatever stripe,”
including greenhouse gases. Id. at 529.
Does Massachusetts v. EPA dictate EPA’s broader
interpretation of “air pollutant” in the different context of the Prevention of Significant Deterioration
statute? The panel opinion seemed to think so; its
conclusion appears to have been heavily if not dispositively influenced by Massachusetts v. EPA. See, e.g.,
Coalition for Responsible Regulation, Inc. v. EPA,
684 F.3d 102, 134, 136 (D.C. Cir. 2012). In my view,
however, the holding in Massachusetts v. EPA does
not control the result in this case. Indeed, as explained more fully below, even EPA has concluded
that Massachusetts v. EPA does not control here.
The decision in Massachusetts v. EPA concerned the
motor vehicle emissions program, a point the Supreme Court expressly noted many times in its opinion. The case did not purport to say that every other
use of the term “air pollutant” throughout the
sprawling and multi-faceted Clean Air Act necessarily includes greenhouse gases. Each individual Clean
Air Act program must be considered in context. 3

As an analogy, take the familiar example of “no vehicles
in the park.” Assume that a court has decided that the term
“vehicles” generally includes bicycles, and that no bicycles are
allowed in the park. Next assume that another park regulation
states that “all park service vehicles must have reinforced gas
tanks.” In that latter regulation, context tells us that the term
“vehicles” obviously does not include bicycles. Bicycles are still
vehicles in the abstract, but the gas-tank regulation logically
3
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Importantly in Massachusetts v. EPA, the Supreme Court explicitly relied on the fact that the
Clean Air Act’s “capacious definition of ‘air pollutant,’” did not appear “counterintuitive” or produce
“extreme” consequences in the context of motor vehicle emissions. 549 U.S. at 531-32. But, as explained
above, EPA’s capacious definition of “air pollutant” is
counterintuitive and does produce extreme consequences in the context of the Prevention of Significant Deterioration statute, as EPA itself acknowledges. Moreover, in this case, an alternative and
sensible interpretation of the term “air pollutant” is
readily discernible from the text, context, and structure of the Prevention of Significant Deterioration
statute as a whole – namely, the NAAQS-specific interpretation.
To be sure, as noted earlier, the same words used
in different parts of an Act are often construed to
have the same meaning. See IBP, Inc. v. Alvarez,
546 U.S. 21, 34 (2005). If that were an inflexible
command, the Massachusetts v. EPA interpretation
applies only to a specific subset of vehicles (namely, motor vehicles).
So it is with “air pollutant” as used in different parts of the
Clean Air Act. Massachusetts v. EPA held that the term “air
pollutant” generally includes greenhouse gases. But that does
not mean that the term “air pollutant” can never be used in a
narrower sense. Greenhouse gases may qualify as “air pollutants” in the abstract, but context tells us that the Prevention
of Significant Deterioration program uses the term “air pollutant” to refer only to a subset of all air pollutants (namely, the
NAAQS pollutants).
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of “air pollutant” would certainly control here and
throughout the entire Clean Air Act. But as the Supreme Court recently reminded us – in the context of
interpreting the Clean Air Act – “the natural presumption that identical words used in different parts
of the same act are intended to have the same meaning is not rigid and readily yields whenever there is
such variation in the connection in which the words
are used as reasonably to warrant the conclusion
that they were employed in different parts of the act
with different intent.” Environmental Defense v.
Duke Energy Corp., 549 U.S. 561, 574 (2007) (internal quotation marks and ellipsis omitted). As instructed by the Supreme Court, we must interpret
statutory terms based on their context and in light of
the statute as a whole, even if that approach on some
occasions means that the same term applies differently in different parts of a statute. See, e.g., General Dynamics Land Systems, Inc. v. Cline, 540 U.S.
581, 596-97 (2004) (term “age” has different meanings within Age Discrimination in Employment Act);
United States v. Cleveland Indians Baseball Co., 532
U.S. 200, 212-13 (2001) (term “wages paid” has different meanings within Social Security Act Amendments of 1939); Robinson v. Shell Oil Co., 519 U.S.
337, 343-44 (1997) (term “employee” has different
meanings within Title VII).
The Supreme Court’s application of that interpretive principle in Environmental Defense v. Duke Energy – a decision issued on the same day as Massachusetts v. EPA – is illuminating. There, the Supreme Court confronted the Clean Air Act’s defini-
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tion of a stationary source “modification.” See 549
U.S. at 567-68. That term was relevant to both the
New Source Performance Standards program and
the Prevention of Significant Deterioration program.
The court ruled that EPA could interpret the term
“modification” differently for each of those two Clean
Air Act programs, even though “the terms share a
common statutory definition.” Id. at 574. In so holding, the court analyzed the two programs’ different
regulatory goals, noting that a “given term in the
same statute may take on distinct characters from
association with distinct statutory objects calling for
different implementation strategies.” Id.
The Supreme Court’s interpretive approach in
Environmental Defense v. Duke Energy – which recognizes that the meaning of a statutory term in the
Clean Air Act may vary based on the particular program at issue – shows that the Massachusetts v.
EPA interpretation of “air pollution” in the context
of the motor vehicle emissions program does not necessarily require the same interpretation of “air pollutant” in the context of the Prevention of Significant
Deterioration program. In Massachusetts v. EPA,
the Supreme Court emphasized that the regulation
of greenhouse gases in the motor vehicle emissions
program would not be “counterintuitive” and would
not lead to any “extreme measures.” 549 U.S. at 531.
Greenhouse gas standards would simply be added to
the other regulations already applicable to manufacturers of new motor vehicles, and any such standards
would take into account both cost and technological
feasibility. See 42 U.S.C. § 7521(a). By contrast, the
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regulation of greenhouse gases in the Prevention of
Significant Deterioration program would be both
counterintuitive and extreme. Tens of thousands of
businesses and homeowners would be swept into the
Clean Air Act’s purview for the first time and hit
with permitting costs averaging $60,000, not to
mention the additional costs of trying to construct
and maintain the facility in compliance with the relevant emissions limits and technological standards.
See 75 Fed. Reg. 31,514, 31,556 (June 3, 2010). In
addition, the costs associated with a vastly expanded
permitting requirement would deter numerous projects from even starting in the first place. The major
differences between the motor vehicle emissions program and the Prevention of Significant Deterioration
program thus neatly fit the Environmental Defense v.
Duke Energy paradigm of “distinct statutory objects
calling for different implementation strategies.”
In reaching that conclusion, it bears mention that
the Clean Air Act is a very complicated statute encompassing several distinct environmental programs. It is no surprise, then, that the motor vehicle
emissions program and the Prevention of Significant
Deterioration program are not the only parts of the
Act to employ a term like “air pollutant” in a contextdependent way. For example, the visibility program
applies to facilities based on their emissions of “any
pollutant.” 42 U.S.C. § 7491(g)(7). In the context of
that program, EPA has interpreted the term “any
pollutant” to mean “any visibility-impairing pollutant,” which obviously does not include greenhouse
gases. 40 C.F.R. pt. 51, App. Y, § II.A. Similarly, the
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nonattainment program applies to areas that have
been designated as nonattainment “for any air pollutant.” 42 U.S.C. § 7501(2). In the context of that
program, the term “air pollutant” is logically limited
to the NAAQS air pollutants, which are the only pollutants for which an area can be designated as nonattainment. Id. § 7407(d)(1)(A). All of that simply
underscores that a court should exercise caution before reflexively importing the interpretations applicable to one Clean Air Act program into a distinct
Clean Air Act program.
Any lingering doubt that Massachusetts v. EPA,
does not control here is dispelled when we recall that
EPA itself has rejected Massachusetts v. EPA’s interpretation of “air pollutant” for the Prevention of
Significant Deterioration statute. The court in Massachusetts v. EPA said that “air pollutant” meant “all
airborne compounds of whatever stripe.” 549 U.S. at
529. EPA has acknowledged, however, that such a
broad definition cannot possibly extend to the use of
the term “air pollutant” in the Prevention of Significant Deterioration statute. EPA understood that it
would be absurd to require pre-construction permits
because of emissions of any airborne compound, including emissions of airborne compounds that have
not been deemed harmful and regulated under the
Clean Air Act. To avoid rendering the Prevention of
Significant Deterioration statute an absurdity, EPA
construed “air pollutant” to mean certain air pollutants – in particular, “any regulated air pollutant.”
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The critical point for present purposes – and it
really is a critical point in thinking about the significance of Massachusetts v. EPA to the present case –
is that EPA itself recognized that the Massachusetts
v. EPA definition of “air pollutant” cannot and does
not control how to interpret “air pollutant” in the
Prevention of Significant Deterioration context. As it
tries to justify its broad interpretation of the Prevention of Significant Deterioration statute, EPA cannot
simultaneously latch on to Massachusetts v. EPA and
reject Massachusetts v. EPA.
If Massachusetts v. EPA does not control here –
and even EPA admits that it does not – then we are
back where we started. EPA was faced with two initially plausible interpretations of “air pollutant” for
purposes of the permitting requirement of the Prevention of Significant Deterioration statute. One interpretation created patent absurdities and made little sense given the other statutory provisions. The
other interpretation fit comfortably and sensibly
within the statutory text and context. EPA nonetheless chose the first option. In my view, EPA’s reading of the statute was impermissible. An agency
cannot adopt an admittedly absurd interpretation
and discard an eminently sensible one.
Given all of this, the case seems reasonably
straightforward. So how did the panel opinion reach
the opposite conclusion? I respectfully have three
main points of disagreement. First, as I read it, the
panel opinion was decisively influenced by Massachusetts v. EPA’s interpretation of “air pollutant” in

657a
the context of the motor vehicle emissions program.
But in light of the material differences between the
motor vehicle emissions program and the Prevention
of Significant Deterioration program, the Massachusetts v. EPA interpretation cannot control here, as
even EPA acknowledges. Second, the panel opinion
attempted to buttress its choice of a broad interpretation of the term “air pollutant” by pointing to Section 7475(a)(4), the provision in the Prevention of
Significant Deterioration program requiring covered
facilities to use the best available control technology.
But as explained above, Section 7475(a)(4) actually
cuts the other way because it specifically refers to
“each pollutant subject to regulation under this
chapter,” which now does include greenhouse gases –
whereas, by contrast, other statutory provisions in
the Prevention of Significant Deterioration program
clearly employ a NAAQS-specific interpretation of
the unadorned term “air pollutant.” Third, the panel
gave insufficient weight to the most critical point in
this case, the absurd consequences of EPA’s broad
interpretation. This was a mistake because the ultimate clincher in this case is one simple point: EPA
chose an admittedly absurd reading over a perfectly
natural reading of the relevant statutory text. An
agency cannot do that.
III
In finding EPA’s statutory interpretation legally
impermissible, I do not in any way want to diminish
EPA’s vital policy objectives. EPA’s regulations for
the Prevention of Significant Deterioration statute

658a
may well be a good idea as a matter of policy. The
task of dealing with global warming is urgent and
important. But as in so many cases, the question
here is: Who Decides? The short answer is that
Congress (with the President) sets the policy through
statutes, agencies implement that policy within statutory limits, and courts in justiciable cases ensure
that agencies stay within the statutory limits set by
Congress. A court’s assessment of an agency’s compliance with statutory limits does not depend on
whether the agency’s policy is good or whether the
agency’s intentions are laudatory. Even when that is
true, we must enforce the statutory limits. See
Hamdan v. United States, 696 F.3d 1238 (D.C. Cir.
2012) (ruling that Executive Branch exceeded statutory authority in wartime prosecution of al Qaeda
member).
In cases like this one, the bedrock underpinnings
of our system of separation of powers are at stake.
To be sure, courts must be wary of undue interference with an agency’s action implementing its statutory responsibilities. See American Radio Relay
League, Inc. v. FCC, 524 F.3d 227 (D.C. Cir. 2008)
(separate opinion of Kavanaugh, J.); see also Desert
Citizens Against Pollution v. EPA, 699 F.3d 524 (D.C.
Cir. 2012); National Environmental Development Association’s Clean Air Project v. EPA, 686 F.3d 803
(D.C. Cir. 2012); American Petroleum Institute v.
EPA, 684 F.3d 1342 (D.C. Cir. 2012); ATK Launch
Systems, Inc. v. EPA, 669 F.3d 330 (D.C. Cir. 2012);
Natural Resources Defense Council v. EPA, 661 F.3d
662 (D.C. Cir. 2011); Medical Waste Institute & En-
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ergy Recovery Council v. EPA, 645 F.3d 420 (D.C.
Cir. 2011). To take one salient and important example, the statutory scheme gives EPA significant discretion in setting the NAAQS for the NAAQS air pollutants – a discretion the courts must respect.
But at the same time, undue deference or abdication to an agency carries its own systemic costs. If a
court mistakenly allows an agency’s transgression of
statutory limits, then we green-light a significant
shift of power from the Legislative Branch to the Executive Branch. The Framers of the Constitution did
not grant the Executive Branch the authority to set
economic and social policy as it sees fit. Rather, the
Framers gave Congress, along with the President,
that legislative role (subject to constitutional limits),
and they assigned the Executive Branch the executive power to issue rules and enforce the law within
the limits set by Congress. 4
It is true that the legislative process can be cumbersome and frustrating, and the Executive Branch
often is well-intentioned in wanting to address pressing policy concerns quickly, before the sometimes
glacial congressional machinery can be stirred to acIn protecting national security, the Executive has some
Article II authority to act in certain circumstances in the Nation’s defense even without specific congressional authorization.
This is known as Youngstown category two. See Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson,
J., concurring). There is no general Youngstown category two
authority in the domestic social and economic realms, where
the Executive must have statutory authority in order to act.
4
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tion. 5 The legislative process can be slow because
the Constitution makes it far harder to enact legislation than to block it: Under the Constitution, three
different entities must agree in order to enact legislation – the House, the Senate, and the President (or
two-thirds of both the House and the Senate to override a President’s veto). But the Framers knew the
legislative process would be laborious. They designed it that way. The time and difficulty of enacting new legislation has never justified an agency’s
contravention of statutory limits. The Framers specifically contemplated, moreover, that there would be
situations where the Executive Branch confronts a
pressing need that it does not have current authority
to address. In those circumstances, the Constitution’s Recommendations Clause provides that the
President may “recommend” to Congress “such
Measures as he shall judge necessary and expedient.” U.S. CONST. art. II, § 3.
Importantly, the separation of powers and checks
and balances of our system are designed not just to
ensure that the Branches operate within the proper
spheres of their authority, but also to protect individual liberty. As the Supreme Court has explained
In 2009, the House of Representatives passed a global
warming bill that was supported by the President. But the
Senate did not pass it. In the early 2000s, Senators McCain
and Lieberman sought to pass global warming legislation, but
no law was ultimately enacted. Numerous other bills have been
introduced over the years, and various legislative efforts are
ongoing.
5

661a
many times, “while a government of opposite and rival interests may sometimes inhibit the smooth functioning of administration, the Framers recognized
that, in the long term, structural protections against
abuse of power were critical to preserving liberty. . . .
The failures of . . . regulation may be a pressing national problem, but a judiciary that licensed extraconstitutional government with each issue of comparable gravity would, in the long run, be far worse.”
Free Enterprise Fund v. Public Company Accounting
Oversight Board, 130 S. Ct. 3138, 3157 (2010) (internal quotation marks, alterations, and citations omitted).
As a court, it is not our job to make the policy
choices and set the statutory boundaries, but it is
emphatically our job to carefully but firmly enforce
the statutory boundaries. That bedrock separation of
powers principle accounts for my concern about this
case. Here, as I see it, EPA went well beyond what
Congress authorized for the Prevention of Significant
Deterioration statute. I respectfully disagree with
the panel’s resolution of this issue, and given the
overall importance of the case, I respectfully dissent
from the denial of rehearing en banc.
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APPENDIX G
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
No. 09-1322

September Term, 2012
EPA-74FR66496

Filed On: December 20, 2012
COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL.,
PETITIONERS
V.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
STATE OF MICHIGAN, ET AL.,
INTERVENORS
Consolidated with 10-1024, 10-1025, 10-1026, 101030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 101046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321
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BEFORE: Sentelle, Chief Judge, and Henderson,
Rogers, Tatel, Garland, Brown, Griffith, and Kavanaugh, Circuit Judges
ORDER
Upon consideration of Pacific Legal Foundation’s petition filed in No. 10-1310, for rehearing en
banc, joined by State Petitioners and Intervenors for
Petitioners, and the absence of a request by any
member of the court for a vote, it is
ORDERED that the petition be denied.
Per Curiam
FOR THE COURT
Mark J. Langer, Clerk
BY:

/s/
Michael C. McGrail
Deputy Clerk
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APPENDIX H
CAA § 107, 42 U.S.C. § 7407. Air quality control
regions
(a) Responsibility of each State for air quality;
submission of implementation plan
Each State shall have the primary responsibility for assuring air quality within the entire geographic area comprising such State by submitting an
implementation plan for such State which will specify the manner in which national primary and secondary ambient air quality standards will be
achieved and maintained within each air quality control region in such State.
(b) Designated regions
For purposes of developing and carrying out
implementation plans under section 7410 of this title—
(1) an air quality control region designated
under this section before December 31, 1970, or a region designated after such date under subsection (c)
of this section, shall be an air quality control region;
and
(2) the portion of such State which is not part
of any such designated region shall be an air quality
control region, but such portion may be subdivided
by the State into two or more air quality control regions with the approval of the Administrator.
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(c) Authority of Administrator to designate regions; notification of Governors of affected
States
The Administrator shall, within 90 days after
December 31, 1970, after consultation with appropriate State and local authorities, designate as an air
quality control region any interstate area or major
intrastate area which he deems necessary or appropriate for the attainment and maintenance of ambient air quality standards. The Administrator shall
immediately notify the Governors of the affected
States of any designation made under this subsection.
(d) Designations
(1) Designations generally
(A) Submission by Governors of initial designations following promulgation of
new or revised standards
By such date as the Administrator may reasonably require, but not later than 1 year after
promulgation of a new or revised national ambient
air quality standard for any pollutant under section
7409 of this title, the Governor of each State shall
(and at any other time the Governor of a State deems
appropriate the Governor may) submit to the Administrator a list of all areas (or portions thereof) in the
State, designating as—
(i) nonattainment, any area that does
not meet (or that contributes to ambient air quality
in a nearby area that does not meet) the national

666a
primary or secondary ambient air quality standard
for the pollutant,
(ii) attainment, any area (other than an
area identified in clause (i)) that meets the national
primary or secondary ambient air quality standard
for the pollutant, or
(iii) unclassifiable, any area that cannot
be classified on the basis of available information as
meeting or not meeting the national primary or secondary ambient air quality standard for the pollutant.
The Administrator may not require the Governor to
submit the required list sooner than 120 days after
promulgating a new or revised national ambient air
quality standard.
*****
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CAA § 111, 42 U.S.C. § 7411. Standards of performance for new stationary sources
(a) Definitions
For purposes of this section:
*****
(4) The term “modification” means any physical change in, or change in the method of operation
of, a stationary source which increases the amount of
any air pollutant emitted by such source or which results in the emission of any air pollutant not previously emitted.
*****
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CAA § 160, 42 U.S.C. § 7470. Congressional declaration of purpose
The purposes of this part are as follows:
(1) to protect public health and welfare from
any actual or potential adverse effect which in the
Administrator's judgment may reasonably be anticipate 1 to occur from air pollution or from exposures
to pollutants in other media, which pollutants originate as emissions to the ambient air) 2, notwithstanding attainment and maintenance of all national
ambient air quality standards;
(2) to preserve, protect, and enhance the air
quality in national parks, national wilderness areas,
national monuments, national seashores, and other
areas of special national or regional natural, recreational, scenic, or historic value;
(3) to insure that economic growth will occur
in a manner consistent with the preservation of existing clean air resources;
(4) to assure that emissions from any source in
any State will not interfere with any portion of the
applicable implementation plan to prevent significant deterioration of air quality for any other State;
and
(5) to assure that any decision to permit increased air pollution in any area to which this section
applies is made only after careful evaluation of all
the consequences of such a decision and after ade-
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quate procedural opportunities for informed public
participation in the decisionmaking process.
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CAA § 161, 42 U.S.C. § 7471. Plan requirements
In accordance with the policy of section
7401(b)(1) of this title, each applicable implementation plan shall contain emission limitations and such
other measures as may be necessary, as determined
under regulations promulgated under this part, to
prevent significant deterioration of air quality in
each region (or portion thereof) designated pursuant
to section 7407 of this title as attainment or unclassifiable.
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CAA § 165, 42 U.S.C. § 7475. Preconstruction requirements
(a) Major emitting facilities on which construction is commenced
No major emitting facility on which construction is commenced after August 7, 1977, may be constructed in any area to which this part applies unless—
(1) a permit has been issued for such proposed
facility in accordance with this part setting forth
emission limitations for such facility which conform
to the requirements of this part;
(2) the proposed permit has been subject to a
review in accordance with this section, the required
analysis has been conducted in accordance with regulations promulgated by the Administrator, and a
public hearing has been held with opportunity for interested persons including representatives of the
Administrator to appear and submit written or oral
presentations on the air quality impact of such
source, alternatives thereto, control technology requirements, and other appropriate considerations;
(3) the owner or operator of such facility
demonstrates, as required pursuant to section 7410(j)
of this title, that emissions from construction or operation of such facility will not cause, or contribute
to, air pollution in excess of any (A) maximum allowable increase or maximum allowable concentration
for any pollutant in any area to which this part ap-
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plies more than one time per year, (B) national ambient air quality standard in any air quality control region, or (C) any other applicable emission standard
or standard of performance under this chapter;
(4) the proposed facility is subject to the best
available control technology for each pollutant subject to regulation under this chapter emitted from, or
which results from, such facility;
(5) the provisions of subsection (d) of this section with respect to protection of class I areas have
been complied with for such facility;
(6) there has been an analysis of any air quality impacts projected for the area as a result of
growth associated with such facility;
(7) the person who owns or operates, or proposes to own or operate, a major emitting facility for
which a permit is required under this part agrees to
conduct such monitoring as may be necessary to determine the effect which emissions from any such facility may have, or is having, on air quality in any
area which may be affected by emissions from such
source; and
(8) in the case of a source which proposes to
construct in a class III area, emissions from which
would cause or contribute to exceeding the maximum
allowable increments applicable in a class II area
and where no standard under section 7411 of this title has been promulgated subsequent to August 7,
1977, for such source category, the Administrator has
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approved the determination of best available technology as set forth in the permit.
*****
(e) Analysis; continuous air quality monitoring
data; regulations; model adjustments
(1) The review provided for in subsection (a) of
this section shall be preceded by an analysis in accordance with regulations of the Administrator,
promulgated under this subsection, which may be
conducted by the State (or any general purpose unit
of local government) or by the major emitting facility
applying for such permit, of the ambient air quality
at the proposed site and in areas which may be affected by emissions from such facility for each pollutant subject to regulation under this chapter which
will be emitted from such facility.
*****
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CAA § 169, 42 U.S.C. § 7479. Definitions
For purposes of this part—
(1) The term “major emitting facility” means
any of the following stationary sources of air pollutants which emit, or have the potential to emit, one
hundred tons per year or more of any air pollutant
from the following types of stationary sources: fossilfuel fired steam electric plants of more than two
hundred and fifty million British thermal units per
hour heat input, coal cleaning plants (thermal dryers), kraft pulp mills, Portland Cement plants, primary zinc smelters, iron and steel mill plants, primary aluminum ore reduction plants, primary copper
smelters, municipal incinerators capable of charging
more than fifty tons of refuse per day, hydrofluoric,
sulfuric, and nitric acid plants, petroleum refineries,
lime plants, phosphate rock processing plants, coke
oven batteries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelters, fuel
conversion plants, sintering plants, secondary metal
production facilities, chemical process plants, fossilfuel boilers of more than two hundred and fifty million British thermal units per hour heat input, petroleum storage and transfer facilities with a capacity
exceeding three hundred thousand barrels, taconite
ore processing facilities, glass fiber processing plants,
charcoal production facilities. Such term also includes any other source with the potential to emit
two hundred and fifty tons per year or more of any
air pollutant. This term shall not include new or
modified facilities which are nonprofit health or edu-
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cation institutions which have been exempted by the
State.
*****
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CAA § 169A, 42 U.S.C. § 7491. Visibility protection for Federal class I areas
(g) Definitions

*****

For the purpose of this section—
*****
(7) the term “major stationary source” means
the following types of stationary sources with the potential to emit 250 tons or more of any pollutant: fossil-fuel fired steam electric plants of more than 250
million British thermal units per hour heat input,
coal cleaning plants (thermal dryers), kraft pulp
mills, Portland Cement plants, primary zinc smelters, iron and steel mill plants, primary aluminum
ore reduction plants, primary copper smelters, municipal incinerators capable of charging more than
250 tons of refuse per day, hydrofluoric, sulfuric, and
nitric acid plants, petroleum refineries, lime plants,
phosphate rock processing plants, coke oven batteries, sulfur recovery plants, carbon black plants (furnace process), primary lead smelters, fuel conversion
plants, sintering plants, secondary metal production
facilities, chemical process plants, fossil-fuel boilers
of more than 250 million British thermal units per
hour heat input, petroleum storage and transfer facilities with a capacity exceeding 300,000 barrels,
taconite ore processing facilities, glass fiber processing plants, charcoal production facilities.
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CAA § 202, 42 U.S.C. § 7521. Emission standards
for new motor vehicles or new motor vehicle
engines
(a) Authority of Administrator to prescribe by
regulation
Except as otherwise provided in subsection (b)
of this section—
(1) The Administrator shall by regulation prescribe (and from time to time revise) in accordance
with the provisions of this section, standards applicable to the emission of any air pollutant from any
class or classes of new motor vehicles or new motor
vehicle engines, which in his judgment cause, or contribute to, air pollution which may reasonably be anticipated to endanger public health or welfare. Such
standards shall be applicable to such vehicles and
engines for their useful life (as determined under
subsection (d) of this section, relating to useful life of
vehicles for purposes of certification), whether such
vehicles and engines are designed as complete systems or incorporate devices to prevent or control such
pollution.
*****
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CAA § 302, 42 U.S.C. § 7602. Definitions
When used in this chapter—
*****
(g) The term “air pollutant” means any air pollution agent or combination of such agents, including
any physical, chemical, biological, radioactive (including source material, special nuclear material,
and byproduct material) substance or matter which
is emitted into or otherwise enters the ambient air.
Such term includes any precursors to the formation
of any air pollutant, to the extent the Administrator
has identified such precursor or precursors for the
particular purpose for which the term “air pollutant”
is used.
*****
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CAA § 307, 42 U.S.C. § 7607. Administrative proceedings and judicial review
*****
(b) Judicial review
(1) A petition for review of action of the Administrator in promulgating any national primary or secondary ambient air quality standard, any emission
standard or requirement under section 7412 of this
title, any standard of performance or requirement
under section 7411 of this title, any standard under
section 7521 of this title (other than a standard required to be prescribed under section 7521(b)(1) of
this title), any determination under section
7521(b)(5) 1 of this title, any control or prohibition
under section 7545 of this title, any standard under
section 7571 of this title, any rule issued under section 7413, 7419, or under section 7420 of this title, or
any other nationally applicable regulations promulgated, or final action taken, by the Administrator
under this chapter may be filed only in the United
States Court of Appeals for the District of Columbia.
A petition for review of the Administrator's action in
approving or promulgating any implementation plan
under section 7410 of this title or section 7411(d) of
this title, any order under section 7411(j) of this title,
under section 7412 of this title, under section 7419 of
this title, or under section 7420 of this title, or his
action under section 1857c–10(c)(2)(A), (B), or (C) of
this title (as in effect before August 7, 1977) or under
regulations thereunder, or revising regulations for
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enhanced monitoring and compliance certification
programs under section 7414(a)(3) of this title, or any
other final action of the Administrator under this
chapter (including any denial or disapproval by the
Administrator under subchapter I of this chapter)
which is locally or regionally applicable may be filed
only in the United States Court of Appeals for the
appropriate circuit. Notwithstanding the preceding
sentence a petition for review of any action referred
to in such sentence may be filed only in the United
States Court of Appeals for the District of Columbia
if such action is based on a determination of nationwide scope or effect and if in taking such action the
Administrator finds and publishes that such action is
based on such a determination. Any petition for review under this subsection shall be filed within sixty
days from the date notice of such promulgation, approval, or action appears in the Federal Register, except that if such petition is based solely on grounds
arising after such sixtieth day, then any petition for
review under this subsection shall be filed within sixty days after such grounds arise. The filing of a petition for reconsideration by the Administrator of any
otherwise final rule or action shall not affect the finality of such rule or action for purposes of judicial
review nor extend the time within which a petition
for judicial review of such rule or action under this
section may be filed, and shall not postpone the effectiveness of such rule or action.
*****
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APPENDIX I
40 C.F.R. § 50.1

Definitions
*****

(e)
Ambient air means that portion of the atmosphere, external to buildings, to which the general
public has access.
*****
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40 C.F.R. Part 51, Appendix Y – Appendix Y to
Part 51 – Guidelines for BART Determinations
Under the Regional Haze Rule
*****
III.

How to Identify Sources “Subject to BART”
*****

A.
What Steps Do I Follow To Determine Whether
a Source or Group of Sources Cause or Contribute to
Visibility Impairment for Purposes of BART?
*****
2. What Pollutants Do I Need To Consider?
You must look at SO2, NOX, and direct particulate matter (PM) emissions in determining whether
sources cause or contribute to visibility impairment,
including both PM10 and PM2.5. Consistent with the
approach for identifying your BART-eligible sources,
you do not need to consider less than de minimis
emissions of these pollutants from a source.
As explained in section II, you must use your
best judgement to determine whether VOC or ammonia emissions are likely to have an impact on visibility in an area. In addition, although as explained
in Section II, you may use PM10 an indicator for particulate matter in determining whether a source is
BART-eligible, in determining whether a source contributes to visibility impairment, you should distinguish between the fine and coarse particle components of direct particulate emissions. Although both
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fine and coarse particulate matter contribute to visibility impairment, the long-range transport of fine
particles is of particular concern in the formation of
regional haze. Air quality modeling results used in
the BART determination will provide a more accurate prediction of a source's impact on visibility if the
inputs into the model account for the relative particle
size of any directly emitted particulate matter (i.e.,
PM10 vs. PM2.5).
*****
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40 C.F.R. § 52.21 Prevention of significant deterioration of air quality
*****
(b) Definitions. For the purposes of this section:
(1)(i) Major stationary source means:
(a) Any of the following stationary sources of air pollutants which emits, or has the potential to emit, 100
tons per year or more of any regulated NSR pollutant: Fossil fuel-fired steam electric plants of more
than 250 million British thermal units per hour heat
input, coal cleaning plants (with thermal dryers),
kraft pulp mills, portland cement plants, primary
zinc smelters, iron and steel mill plants, primary
aluminum ore reduction plants (with thermal dryers), primary copper smelters, municipal incinerators
capable of charging more than 250 tons of refuse per
day, hydrofluoric, sulfuric, and nitric acid plants, petroleum refineries, lime plants, phosphate rock processing plants, coke oven batteries, sulfur recovery
plants, carbon black plants (furnace process), primary lead smelters, fuel conversion plants, sintering
plants, secondary metal production plants, chemical
process plants (which does not include ethanol production facilities that produce ethanol by natural
fermentation included in NAICS codes 325193 or
312140), fossil-fuel boilers (or combinations thereof)
totaling more than 250 million British thermal units
per hour heat input, petroleum storage and transfer
units with a total storage capacity exceeding 300,000
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barrels, taconite ore processing plants, glass fiber
processing plants, and charcoal production plants;
(b) Notwithstanding the stationary source size specified in paragraph (b)(1)(i) of this section, any stationary source which emits, or has the potential to emit,
250 tons per year or more of a regulated NSR pollutant; or
(c) Any physical change that would occur at a stationary source not otherwise qualifying under paragraph (b)(1) of this section, as a major stationary
source, if the changes would constitute a major stationary source by itself.
*****
(2)(i) Major modification means any physical change
in or change in the method of operation of a major
stationary source that would result in: a significant
emissions increase (as defined in paragraph (b)(40) of
this section) of a regulated NSR pollutant (as defined
in paragraph (b)(50) of this section); and a significant
net emissions increase of that pollutant from the major stationary source.
*****
(5) Stationary source means any building, structure,
facility, or installation which emits or may emit a
regulated NSR pollutant.
*****
(12) Best available control technology means an emissions limitation (including a visible emission standard) based on the maximum degree of reduction for
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each pollutant subject to regulation under Act which
would be emitted from any proposed major stationary source or major modification which the Administrator, on a case-by-case basis, taking into account
energy, environmental, and economic impacts and
other costs, determines is achievable for such source
or modification through application of production
processes or available methods, systems, and techniques, including fuel cleaning or treatment or innovative fuel combustion techniques for control of such
pollutant. In no event shall application of best available control technology result in emissions of any pollutant which would exceed the emissions allowed by
any applicable standard under 40 CFR parts 60 and
61. If the Administrator determines that technological or economic limitations on the application of
measurement methodology to a particular emissions
unit would make the imposition of an emissions
standard infeasible, a design, equipment, work practice, operational standard, or combination thereof,
may be prescribed instead to satisfy the requirement
for the application of best available control technology. Such standard shall, to the degree possible, set
forth the emissions reduction achievable by implementation of such design, equipment, work practice
or operation, and shall provide for compliance by
means which achieve equivalent results.
*****
(43) Prevention of Significant Deterioration (PSD)
program means the EPA-implemented major source
preconstruction permit programs under this section
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or a major source preconstruction permit program
that has been approved by the Administrator and incorporated into the State Implementation Plan pursuant to § 51.166 of this chapter to implement the
requirements of that section. Any permit issued under such a program is a major NSR permit.
*****
(49) Subject to regulation means, for any air pollutant, that the pollutant is subject to either a provision in the Clean Air Act, or a nationally-applicable
regulation codified by the Administrator in subchapter C of this chapter, that requires actual control of
the quantity of emissions of that pollutant, and that
such a control requirement has taken effect and is
operative to control, limit or restrict the quantity of
emissions of that pollutant released from the regulated activity. Except that:
(i) Greenhouse gases (GHGs), the air pollutant defined in § 86.1818-12(a) of this chapter as the aggregate group of six greenhouse gases: Carbon dioxide,
nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, shall not be
subject to regulation except as provided in paragraphs (b)(49)(iv) through (v) of this section.
(ii) For purposes of paragraphs (b)(49)(iii) through (v)
of this section, the term tpy CO2 equivalent emissions
(CO2e) shall represent an amount of GHGs emitted,
and shall be computed as follows:
(a) Multiplying the mass amount of emissions (tpy),
for each of the six greenhouse gases in the pollutant
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GHGs, by the gas's associated global warming potential published at Table A-1 to subpart A of part 98 of
this chapter—Global Warming Potentials. For purposes of this paragraph, prior to July 21, 2014, the
mass of the greenhouse gas carbon dioxide shall not
include carbon dioxide emissions resulting from the
combustion or decomposition of non-fossilized and
biodegradable organic material originating from
plants, animals, or micro-organisms (including products, by-products, residues and waste from agriculture, forestry and related industries as well as the
non-fossilized and biodegradable organic fractions of
industrial and municipal wastes, including gases and
liquids recovered from the decomposition of nonfossilized and biodegradable organic material).
(b) Sum the resultant value from paragraph
(b)(49)(ii)(a) of this section for each gas to compute a
tpy CO2e.
(iii) The term emissions increase as used in paragraphs (b)(49)(iv) through (v) of this section shall
mean that both a significant emissions increase (as
calculated using the procedures in paragraph
(a)(2)(iv) of this section) and a significant net emissions increase (as defined in paragraphs (b)(3) and
(b)(23) of this section) occur. For the pollutant GHGs,
an emissions increase shall be based on tpy CO2e,
and shall be calculated assuming the pollutant GHGs
is a regulated NSR pollutant, and “significant” is defined as 75,000 tpy CO2e instead of applying the value in paragraph (b)(23)(ii) of this section.
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(iv) Beginning January 2, 2011, the pollutant GHGs
is subject to regulation if:
(a) The stationary source is a new major stationary
source for a regulated NSR pollutant that is not
GHGs, and also will emit or will have the potential to
emit 75,000 tpy CO2e or more; or
(b) The stationary source is an existing major stationary source for a regulated NSR pollutant that is
not GHGs, and also will have an emissions increase
of a regulated NSR pollutant, and an emissions increase of 75,000 tpy CO2e or more; and,
(v) Beginning July 1, 2011, in addition to the provisions in paragraph (b)(49)(iv) of this section, the pollutant GHGs shall also be subject to regulation
(a) At a new stationary source that will emit or have
the potential to emit 100,000 tpy CO2e; or
(b) At an existing stationary source that emits or has
the potential to emit 100,000 tpy CO2e, when such
stationary source undertakes a physical change or
change in the method of operation that will result in
an emissions increase of 75,000 tpy CO2e or more.
(50) Regulated NSR pollutant, for purposes of this
section, means the following:
(i) Any pollutant for which a national ambient air
quality standard has been promulgated and any pollutant identified under this paragraph (b)(50)(i) as a
constituent or precursor for such pollutant. Precursors identified by the Administrator for purposes of
NSR are the following:
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(a) Volatile organic compounds and nitrogen oxides
are precursors to ozone in all attainment and unclassifiable areas.
(b) Sulfur dioxide is a precursor to PM2.5 in all attainment and unclassifiable areas.
(c) Nitrogen oxides are presumed to be precursors to
PM2.5 in all attainment and unclassifiable areas, unless the State demonstrates to the Administrator's
satisfaction or EPA demonstrates that emissions of
nitrogen oxides from sources in a specific area are
not a significant contributor to that area's ambient
PM2.5 concentrations.
(d) Volatile organic compounds are presumed not to
be precursors to PM2.5 in any attainment or unclassifiable area, unless the State demonstrates to the
Administrator's satisfaction or EPA demonstrates
that emissions of volatile organic compounds from
sources in a specific area are a significant contributor
to that area's ambient PM2.5 concentrations.
(ii) Any pollutant that is subject to any standard
promulgated under section 111 of the Act;
(iii) Any Class I or II substance subject to a standard
promulgated under or established by title VI of the
Act;
(iv) Any pollutant that otherwise is subject to regulation under the Act as defined in paragraph (b)(49) of
this section.
(v) Notwithstanding paragraphs (b)(50)(i) through
(iv) of this section, the term regulated NSR pollutant
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shall not include any or all hazardous air pollutants
either listed in section 112 of the Act, or added to the
list pursuant to section 112(b)(2) of the Act, and
which have not been delisted pursuant to section
112(b)(3) of the Act, unless the listed hazardous air
pollutant is also regulated as a constituent or precursor of a general pollutant listed under section 108 of
the Act.
(vi) Particulate matter (PM) emissions, PM2.5 emissions and PM10 emissions shall include gaseous
emissions from a source or activity which condense to
form particulate matter at ambient temperatures.
On or after January 1, 2011 (or any earlier date established in the upcoming rulemaking codifying test
methods), such condensable particulate matter shall
be accounted for in applicability determinations and
in establishing emissions limitations for PM, PM2.5
and PM10 in PSD permits. Compliance with emissions limitations for PM, PM2.5 and PM10 issued prior
to this date shall not be based on condensable particular matter unless required by the terms and conditions of the permit or the applicable implementation
plan. Applicability determinations made prior to this
date without accounting for condensable particular
matter shall not be considered in violation of this
section unless the applicable implementation plan
required condensable particular matter to be included.
*****
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40 C.F.R. § 60.14

Modification

(a) Except as provided under paragraphs (e) and
(f) of this section, any physical or operational change
to an existing facility which results in an increase in
the emission rate to the atmosphere of any pollutant
to which a standard applies shall be considered a
modification within the meaning of section 111 of the
Act. Upon modification, an existing facility shall become an affected facility for each pollutant to which a
standard applies and for which there is an increase
in the emission rate to the atmosphere.

