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(I)

QUESTION PRESENTED

Whether the Clean Air Act (“Act”) and this Court’s
decision in Massachusetts v. EPA prohibit the Envi-
ronmental Protection Agency from considering
whether regulations addressing greenhouse gases
under Section 202 of the Act would meaningfully mit-
igate the risks identified as the basis for their adop-
tion.



II

PARTIES TO THE PROCEEDINGS

Challenges to 74 Fed. Reg. 66,496 (Dec. 15, 2009)
(“Endangerment Finding”) and 75 Fed. Reg. 49,556
(Aug. 13, 2010) (Denial of Reconsideration)

1. Petitioners in No. 09-1322 and 10-1234 below
were Alpha Natural Resources, Inc., Coalition for Re-
sponsible Regulation, Inc., Great Northern Project
Development, L.P., Industrial Minerals Association–
North America, Massey Energy Company, National
Cattlemen’s Beef Association and Rosebud Mining
Company.

2. Additional petitioners below were: National
Mining Association; Peabody Energy Company; the
American Farm Bureau Federation; the Chamber of
Commerce of the United States of America; South-
eastern Legal Foundation, Inc., The Langdale Com-
pany, Langdale Forest Products Company, Langdale
Farms, LLC, Langdale Fuel Company, Langdale
Chevrolet-Pontiac, Inc., Langdale Ford Company,
Langboard, Inc.-MDF, Langboard, Inc.-OSB, Georgia
Motor Trucking Association, Inc., Collins Industries,
Inc., Collins Trucking Company, Inc., Kennesaw
Transportation, Inc., J&M Tank Lines, Inc., South-
east Trailer Mart, Inc., Georgia Agribusiness Council,
Inc., John Linder, Dana Rohrabacher, John Shimkus,
Phil Gingrey, Lynn Westmoreland, Tom Price, Paul
Broun, Steve King, Nathan Deal, Jack Kingston,
Michele Bachmann, and Kevin Brady; the Common-
wealth of Virginia; Gerdau Ameristeel Corp.; Ameri-
can Iron and Steel Institute; the State of Alabama;
the Ohio Coal Association; the State of Texas, Attor-
ney General Gregory Wayne Abbott, Texas Commis-



III

sion on Environmental Quality, Texas Agriculture
Commission, Barry Smitherman, Chairman of Texas
Public Utility Commission, and Governor Rick Perry;
Utility Air Regulatory Group; National Association of
Manufacturers, American Petroleum Institute, Brick
Industry Association, Corn Refiners Association, Na-
tional Association of Home Builders, National Oilseed
Processors Association, National Petrochemical & Re-
finers Association, and Western States Petroleum As-
sociation; Competitive Enterprise Institute, Free-
domWorks Foundation, Science and Environmental
Policy Project; Portland Cement Association; John
Shadegg, Dan Burton, and Marsha Blackburn; the
Pacific Legal Foundation.

3. Respondents below were the United States En-
vironmental Protection Agency and Lisa P. Jackson,
Administrator, United States Environmental Protec-
tion Agency. Ms. Jackson ceased to hold the office of
Administrator, United States Environmental Protec-
tion Agency, on February 15, 2013; that office is cur-
rently held in an acting capacity by Robert Percia-
sepe, Acting Administrator, United States Environ-
mental Protection Agency.

4. Petitioner-intervenors below were the State of
Michigan, Haley Barbour, Governor of the State of
Mississippi, State of Louisiana, State of South Caro-
lina, State of Oklahoma, State of Kentucky, State of
Indiana, State of Utah, State of Florida, State of Ne-
braska, State of North Dakota, State of South Dako-
ta, Arkansas State Chamber of Commerce, Associat-
ed Industries of Arkansas, Colorado Association of
Commerce & Industry, Glass Packaging Institute,
Idaho Association of Commerce and Industry, Inde-
pendent Petroleum Association of America, Indiana



IV

Cast Metals Association, Louisiana Oil and Gas Asso-
ciation, Michigan Manufacturers Association, Missis-
sippi Manufacturers Association, National Electrical
Manufacturers Association, Nebraska Chamber of
Commerce and Industry, North American Die Cast-
ing Association, Pennsylvania Manufacturers Associ-
ation, Tennessee Chamber of Commerce and Indus-
try, West Virginia Manufacturers Association, Wis-
consin Manufacturers and Commerce, Steel Manufac-
turers Association, the Kansas Chamber of Com-
merce and Industry, The Ohio Manufacturers Associ-
ation, Virginia Manufacturers Association, Portland
Cement Association.

5. Respondent-intervenors below were Common-
wealth of Massachusetts; State of Alaska; State of Ar-
izona; State of California; State of Connecticut; State
of Delaware; State of Iowa; State of Illinois; State of
Maine; State of Maryland; State of New Hampshire;
State of New Mexico; State of New York; State of Or-
egon; State of Rhode Island; State of Vermont; State
of Washington; City of New York; Natural Resources
Defense Council; Environmental Defense Fund; Sier-
ra Club; National Wildlife Federation; Conservation
Law Foundation, Inc.; Commonwealth of Pennsylva-
nia, Department of Environmental Protection; State
of Minnesota; and Wetlands Watch.

Challenges to 75 Fed. Reg. 25,324 (May 7, 2010)
(“Tailpipe Rule”)

1. Petitioners in No. 10-1092 below were Alpha
Natural Resources, Inc., Coalition for Responsible
Regulation, Inc., Great Northern Project Develop-
ment, L.P., Industrial Minerals Association–North
America, Massey Energy Company, National Cattle-



V

men’s Beef Association and Rosebud Mining Compa-
ny.

2. Respondents below were the United States En-
vironmental Protection Agency and Lisa P. Jackson,
Administrator, United States Environmental Protec-
tion Agency. Ms. Jackson ceased to hold the office of
Administrator, United States Environmental Protec-
tion Agency, on February 15, 2013; that office is cur-
rently held in an acting capacity by Robert Percia-
sepe, Acting Administrator, United States Environ-
mental Protection Agency.

3. Additional petitioners below were Southeast-
ern Legal Foundation, Inc., Michele Bachmann, Kev-
in Brady, Paul Broun, Phil Gingrey, Steve King, Jack
Kingston, Tom Price, John Linder, Nathan Deal,
John Shadegg, Dan Burton, Dana Rohrabacher, John
Shimkus, Lynn Westmoreland, The Langdale Com-
pany, Langdale Forest Products Company, Georgia
Motor Trucking Association, Inc., Collins Industries,
Inc., Collins Trucking Company, Inc., Kennesaw
Transportation, Inc., J&M Tank Lines, Inc., South-
east Trailer Mart, Inc., Georgia Agribusiness Council,
Inc.; Competitive Enterprise Institute, Freedom-
Works, the Science and Environmental Policy Project;
American Iron and Steel Institute; Ohio Coal Associ-
ation; Mark R. Levin, Landmark Legal Foundation;
Gerdau Ameristeel US Inc.; Energy-Intensive Manu-
facturers’ Working Group on Greenhouse Gas Regu-
lation; Portland Cement Association; Chamber of
Commerce of the United States of America, Utility
Air Regulatory Group; National Mining Association;
Peabody Energy Company; American Farm Bureau
Federation; National Association of Manufacturers;
American Frozen Food Institute; American Petrole-
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um Institute; Brick Industry Association; Corn Refin-
ers Association; Glass Packaging Institute; Michigan
Manufacturers Association; Mississippi Manufactur-
ers Association; National Association of Home Build-
ers; National Federation of Independent Business;
National Oilseed Processors Association; National
Petrochemical and Refiners Association; American
Fuel & Petrochemical Manufacturers; Specialty Steel
Industry of North America, Tennessee Chamber of
Commerce and Industry; Wisconsin Manufacturers &
Commerce; State of Texas; Rick Perry, Governor of
Texas, Attorney General Gregory Wayne Abbott;
Texas Agriculture Commission; Texas Public Utilities
Commission; Texas Railroad Commission; Texas
General Land Office; State of Alabama; State of
South Carolina; State of South Dakota; State of Ne-
braska; State of North Dakota; Commonwealth of
Virginia; and Haley Barbour, Governor of the State of
Mississippi.

4. Petitioner-intervenors below were State of
Georgia; Langdale Farms, LLC; Langdale Fuel Com-
pany; Langdale Chevorlet-Pontiac, Inc.; Langdale
Ford Company; Langboard, Inc – MDF and Lang-
board, Inc. - OSB.

5. Respondent-intervenors below were Associa-
tion of International Automobile Manufacturers;
State California; State of Delaware; State of Illinois;
State of Iowa; State of Maine; State of Maryland;
Commonwealth of Massachusetts; State of New Mex-
ico; State of New York; State of Oregon; State of
Rhode Island; State of Vermont; State of Washington;
Commonwealth of Pennsylvania; Department of En-
vironmental Protection; City of New York; Environ-
mental Defense Fund; Natural Resources Defense



VII

Council; Sierra Club; Global Automakers; and Alli-
ance of Automobile Manufacturers.

Challenges to 75 Fed. Reg. 17,004 (Apr. 2, 2010)
(“Timing Rule”)

1. Petitioners in No. 10-1073 below were Alpha
Natural Resources, Inc., Coalition for Responsible
Regulation, Inc., Great Northern Project Develop-
ment, L.P., Industrial Minerals Association–North
America, Massey Energy Company, National Cattle-
men’s Beef Association and Rosebud Mining Compa-
ny.

2. Respondents below were the United States En-
vironmental Protection Agency and Lisa P. Jackson,
Administrator, United States Environmental Protec-
tion Agency. Ms. Jackson ceased to hold the office of
Administrator, United States Environmental Protec-
tion Agency, on February 15, 2013; that office is cur-
rently held in an acting capacity by Robert Percia-
sepe, Acting Administrator, United States Environ-
mental Protection Agency.

3. Additional petitioners below were Southeastern
Legal Foundation, Inc., Michele Bachmann, Marsha
Blackburn, Kevin Brady, Dan Burton, Paul Broun,
Nathan Deal, Phil Gingrey, Steve King, Jack King-
ston, John Linder, Tom Price, Dana Rohrabacher,
John Shadegg, John Shimkus, Lynn Westmoreland,
The Langdale Company, Langdale Forest Products
Company, Langdale Farms, LLC, Langdale Fuel
Company, Langdale Chevrolet-Pontiac, Inc., Lang-
dale Ford Company, Langboard, Inc. – MDF, Lang-
board, Inc. – OSB, Georgia Motor Trucking Associa-
tion, Inc., Collins Industries, Inc., Collins Trucking
Company, Inc., Kennesaw Transportation, Inc., J&M
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Tank Lines, Southeast Trailer Mart, Inc., Georgia
Agribusiness Council, Inc.; Clean Air Implementation
Project; American Iron and Steel Institute; Gerdau
Ameristeel US Inc.; Energy-Intensive Manufacturers’
Working Group on Greenhouse Gas Regulation; Pea-
body Energy Company; American Farm Bureau Fed-
eration; National Mining Association; Utility Air
Regulatory Group; Chamber of Commerce of the
United States of America; Missouri Joint Municipal
Electric Utility Commission; National Environmental
Development Association’s Clean Air Project; Ohio
Coal Association; National Association of Manufac-
turers; American Frozen Food Institute; American
Petroleum Institute; Brick Industry Association; Corn
Refiners Association; Glass Packaging Institute; In-
dependent Petroleum Association of America; Indiana
Cast Metals Association; Michigan Manufacturers
Association; Mississippi Manufacturers Association;
National Association of Home Builders; National
Federation of Independent Business; National
Oilseed Processors Association; National Petrochemi-
cal & Refiners Association; North American Die Cast-
ing Association; Specialty Steel Industry of North
America; Tennessee Chamber of Commerce and In-
dustry; Western States Petroleum Association; West
Virginia Manufacturers Association; Wisconsin Man-
ufacturers and Commerce; State of Texas; State of
Alabama; State of South Carolina; State of South Da-
kota; State of Nebraska; State of North Dakota; State
of Louisiana; Commonwealth of Virginia; Rick Perry,
Governor of Texas; Greg Abbott; Attorney General of
Texas; Texas Commission on Environmental Quality;
Texas Agriculture Commission; Texas Public Utilities
Commission; Texas Railroad Commission; Texas
General Land Office; Haley Barbour, Governor of the
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State of Mississippi; and Portland Cement Associa-
tion.

4. Petitioner-intervenors below were Independent
Petroleum Association of America, Indiana Cast Met-
als Association, Michigan Manufacturers Association,
Tennessee Chamber of Commerce and Industry, West
Virginia Manufacturers Association, Wisconsin Man-
ufacturers and Commerce, Glass Association of North
America, State of Louisiana, National Association of
Manufacturers, American Petroleum Institute, Corn
Refiners Association, National Association of Home
Builders, National Oilseed Processors Association,
Western States Petroleum Association, American
Frozen Food Institute, and American Fuel & Petro-
chemical Manufacturers.

5. Respondent-intervenors below were Common-
wealth of Massachusetts, Conservation Law Founda-
tion, Natural Resources Council of Maine, Indiana
Wildlife Federation, Michigan Environmental Coun-
cil, Ohio Environmental Council, Environmental De-
fense Fund, Natural Resources Defense Council, Si-
erra Club, State of California, State of Illinois, State
of Iowa, State of Maine, State of Maryland, State of
New Hampshire, State of New Mexico, State of New
York, State of Oregon, State of Rhode Island, Georgia
ForestWatch, Wild Virginia, Center for Biological Di-
versity, National Mining Association, American Farm
Bureau Federation, National Environmental Devel-
opment Association’s Clean Air Project, Utility Air
Regulatory Group, Brick Industry Association, South
Coast Air Quality Management District, State of
North Carolina.



X

Challenges to 75 Fed. Reg. 31,514 (June 3, 2010)
(“Tailoring Rule”)

1. Petitioners in No. 10-1132 below were Alpha
Natural Resources, Inc., Coalition for Responsible
Regulation, Inc., Great Northern Project Develop-
ment, L.P., Industrial Minerals Association–North
America, Massey Energy Company, National Cattle-
men’s Beef Association and Rosebud Mining Compa-
ny.

2. Respondents below were the United States En-
vironmental Protection Agency and Lisa P. Jackson,
Administrator, United States Environmental Protec-
tion Agency. Ms. Jackson ceased to hold the office of
Administrator, United States Environmental Protec-
tion Agency, on February 15, 2013; that office is cur-
rently held in an acting capacity by Robert Percia-
sepe, Acting Administrator, United States Environ-
mental Protection Agency.

3. Additional petitioners below were Southeastern
Legal Foundation, Inc., Michele Bachmann, Marsha
Blackburn, Kevin Brady, Paul Broun, Dan Burton,
Phil Gingrey, Steve King, Jack Kingston, John
Linder, Tom Price, Dana Rohrabacher, John
Shadegg, John Shimkus, Lynn Westmoreland, The
Langdale Company, Langdale Forest Products Com-
pany, Langdale Farms, LLC, Langdale Fuel Compa-
ny, Langdale Chevrolet-Pontiac, Inc., Langdale Ford
Company, Langboard, Inc. – MDF, Langboard, Inc. –
OSB, Georgia Motor Trucking Association, Inc., Col-
lins Industries, Inc., Collins Trucking Company, Inc.,
Kennesaw Transportation, Inc., J&M Tank Lines,
Inc., Southeast Trailer Mart, Inc., Georgia Agribusi-
ness Council, Inc.; The Ohio Coal Association; Ameri-
can Iron and Steel Institute; Gerdau Ameristeel US
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Inc.; Chamber of Commerce of the United States of
America; Georgia Coalition for Sound Environmental
Policy; National Mining Association; American Farm
Bureau Federation; Peabody Energy Company; Ener-
gy-Intensive Manufacturers’ Working Group on
Greenhouse Gas Regulation; South Carolina Public
Service Authority; Mark R. Levin; Landmark Legal
Foundation; National Alliance of Forest Owners;
American Forest & Paper Association; National Envi-
ronmental Development Association’s Clean Air Pro-
ject; State of Alabama; State of North Dakota; State
of South Dakota; Haley Barbour, Governor of the
State of Mississippi; State of South Carolina; State of
Nebraska; Utility Air Regulatory Group; Missouri
Joint Municipal Electric Utility Commission; Sierra
Club; Clean Air Implementation Project; National
Association of Manufacturers; American Frozen Food
Institute; American Petroleum Institute; Brick In-
dustry Association; Corn Refiners Association; Glass
Association of North America; Glass Packaging Insti-
tute; Independent Petroleum Association of America;
Indiana Cast Metals Association; Michigan Manufac-
turers Association; Mississippi Manufacturers Asso-
ciation; National Association of Home Builders; Na-
tional Oilseed Processors Association; National Pet-
rochemical and Refiners Association; Tennessee
Chamber of Commerce and Industry; Western States
Petroleum Association; West Virginia Manufacturers
Association; Wisconsin Manufacturers & Commerce;
American Fuel & Petrochemical Manufacturers; Na-
tional Federation of Independent Business; Portland
Cement Association; Louisiana Department of Envi-
ronmental Quality; Rick Perry, Governor of Texas;
Greg Abbott; Attorney General of Texas; Texas Com-
mission on Environmental Quality; Texas Depart-



XII

ment of Agriculture; Texas Public Utilities Commis-
sion; Texas Railroad Commission; Texas General
Land Office; and State of Texas.

4. Petitioner-intervenors below were National As-
sociation of Manufacturers; American Frozen Food
Institute; American Petroleum Institute; Corn Refin-
ers Association; Glass Association of North America;
Independent Petroleum Association of America; Indi-
ana Cast Metals Association; Michigan Manufactur-
ers Association; National Association of Home Build-
ers; National Oilseed Processors Association; Nation-
al Petrochemical and Refiners Association; American
Fuel & Petrochemical Manufacturers; Tennessee
Chamber of Commerce and Industry; Western States
Petroleum Association; West Virginia Manufacturers
Association; and Wisconsin Manufacturers & Com-
merce.

5. Respondent-intervenors below were Natural
Resources Defense Council; Environmental Defense
Fund; Sierra Club; Conservation Law Foundation,
Inc.; Georgia Forest Watch; Natural Resources Coun-
cil of Maine; Wild Virginia; State of New York; State
of California; State of Illinois; State of Iowa; State of
Maine; State of Maryland; Commonwealth of Massa-
chusetts; State of New Hampshire; State of New Mex-
ico; State of New York; State of North Carolina; State
of Oregon; Commonwealth of Pennsylvania Depart-
ment of Environmental Protection; State of Rhode Is-
land; South Coast Air Quality Management District;
Center for Biological Diversity; National Mining As-
sociation; Brick Industry Association; Peabody Ener-
gy Company; American Farm Bureau Federation;
National Environmental Development Association’s
Clean Air Project; Utility Air Regulatory Group.
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RULE 29.6 STATEMENT

Petitioners Coalition for Responsible Regulation,
Inc., Alpha Natural Resources, Inc., Great Northern
Project Development, L.P., and National Cattlemen’s
Beef Association have no parent companies, and no
publicly-held corporation owns 10% or more of their
stock.
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(1)

PETITION FOR A WRIT OF CERTIORARI

Coalition for Responsible Regulation, Inc., Alpha
Natural Resources, Inc., Great Northern Project De-
velopment, L.P., and National Cattlemen’s Beef Asso-
ciation (collectively “Coalition”) respectfully petition
for a writ of certiorari to review the judgment of the
United States Court of Appeals for the District of Co-
lumbia Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App. 5a-83a)
is reported at 684 F.3d 102. The orders of the court of
appeals denying petitions for rehearing en banc (App.
84a-139a) are unreported, but are available at 2012
WL 6621785 and 6681996.

JURISDICTION

The judgment of the court of appeals was entered
on June 26, 2012. App. 1a-4a. That court denied pe-
titions for rehearing en banc on December 20, 2012.
App. 84a-139a. On March 11, 2013, the Chief Justice
extended the time to petition for a writ of certiorari to
and including April 19, 2013. The jurisdiction of this
Court is invoked under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

Section 202 of the Clean Air Act, 42 U.S.C. § 7521,
provides:

(a) Authority of Administrator to prescribe by reg-
ulation

Except as otherwise provided in subsection (b) of
this section—
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(1) The Administrator shall by regulation pre-
scribe (and from time to time revise) in accordance
with the provisions of this section, standards ap-
plicable to the emission of any air pollutant from
any class or classes of new motor vehicles or new
motor vehicle engines, which in his judgment
cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public
health or welfare. Such standards shall be appli-
cable to such vehicles and engines for their useful
life (as determined under subsection (d) of this
section, relating to useful life of vehicles for pur-
poses of certification), whether such vehicles and
engines are designed as complete systems or in-
corporate devices to prevent or control such pollu-
tion.

(2) Any regulation prescribed under paragraph (1)
of this subsection (and any revision thereof) shall
take effect after such period as the Administrator
finds necessary to permit the development and
application of the requisite technology, giving ap-
propriate consideration to the cost of compliance
within such period.

Other relevant provisions of the Clean Air Act are
reproduced at App. 144a-153a.

INTRODUCTION

This petition arises from challenges to a suite of
regulations the U.S. Environmental Protection Agen-
cy (“EPA”) promulgated on remand from Massachu-
setts v. EPA, 549 U.S. 497 (2007), that apply the
Clean Air Act’s broad array of regulatory programs to
six “well-mixed greenhouse gases” (“GHG”), 74 Fed.
Reg. 66,496, 66,497 (Dec. 15, 2009), emitted from vir-
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tually every human activity and each sector of the
U.S. economy. The trigger for EPA’s “cascading se-
ries of [GHG]-related rules and regulations,” App.
10a, was its December 2009 Endangerment Finding,
74 Fed. Reg. at 66,496, which included pronounce-
ments that GHG “may reasonably be anticipated both
to endanger public health [and] * * * welfare,” and
that U.S. automobiles contribute to GHG “air pollu-
tion.” Id. at 66,497-66,499. In a second action, EPA
promulgated “tailpipe” emission standards for auto-
mobiles under Section 202 of the Clean Air Act
(“Act”), which essentially duplicated fuel economy
standards from the National Highway Transportation
Safety Administration (“NHTSA”). 75 Fed. Reg.
25,324 (May 7, 2010) (“Tailpipe Rule”).

Rulemakings under other provisions of the Act fol-
lowed in rapid succession—each predicated on the
Endangerment Finding and Tailpipe Rule—
addressing other sectors, not only power plants and
factories, but eventually also everything from trucks
and airplanes to dairies, hospitals, schools, and per-
haps even homes. 75 Fed. Reg. 17,004 (Apr. 2, 2010);
75 Fed. Reg. 31,514, 31,550, 31,573 (June 3, 2010); 73
Fed. Reg. 44,354, 44,355 (July 30, 2008).1 These ac-

1 Further final actions are based on the same 2009 Endan-
germent Finding, including tailpipe standards for heavy-duty
vehicles. 76 Fed. Reg. 57,106 (Sept. 15, 2011). And EPA has
proposed to establish New Source Performance Standards for
power plants in reliance on the Section 202 mobile source En-
dangerment Finding. 77 Fed. Reg. 22,392, 22,413 (Apr. 13,
2012). Many petitions for additional rulemakings remain pend-
ing, demanding GHG limits on aircraft engines, nonroad en-
gines, ships, petroleum refineries and cement kilns, all predicat-
ed on the Endangerment Finding for automobiles. 73 Fed. Reg.
at 44,399, 44,459-44,461. At least one petition seeks a National
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tions reflect “epic overreach,” App. 105a (Brown, J.,
dissenting from denial of rehearing en banc), vindi-
cating EPA Administrator Stephen Johnson’s 2008
warning that “regulation of greenhouse gases under
any portion of the Clean Air Act could result in an
unprecedented expansion of EPA authority that
would have a profound effect on virtually every sector
of the economy and touch every household in the
land.” 73 Fed. Reg. at 44,355.

By EPA’s own estimate, the Tailpipe Rule will,
over a century of regulation, avoid a total of 0.6-1.4
millimeters of sea level rise—roughly the same di-
mension as the period that ends this sentence. 75
Fed. Reg. at 25,495. And, EPA concedes, nearly all of
that imperceptible effect will be achieved anyway by
fuel economy standards NHTSA promulgated under
independent statutory authority. EPA does not at-
tempt to demonstrate health or welfare benefits from
this tiny effect. Instead, EPA asserts—and the Panel
agreed—that concerns about the rules’ (in)efficacy are
wholly “irrelevant” to the Section 202 emission
standards and Endangerment Finding. See 74 Fed.
Reg. at 66,507-66,508 (“[t]he effectiveness of a poten-
tial future control strategy is not relevant [to the En-

Ambient Air Quality Standard for GHGs. The Endangerment
Finding has also prompted regulatory proceedings under other
federal laws, such as the National Environmental Policy Act,
State and regional rulemakings, and private tort litigation. See,
e.g., WildEarth Guardians v. Salazar, 880 F. Supp. 2d 77
(D.D.C. 2012) (challenge to coal development leases in Powder
River Basin based on alleged global warming effects) (appeal
pending, D.C. Cir. No. 12-5300); American Elec. Power Co. v.
Connecticut, 131 S. Ct. 2527, 2540 (2011) (leaving open state-
law nuisance claims for carbon-dioxide emissions).
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dangerment Finding]”); App. 38a (rejecting proposi-
tion that “EPA’s authority to regulate [is] conditioned
on evidence of a particular level of mitigation”). In
the Panel and Agency’s view, Massachusetts and the
statute compel EPA to regulate a constituent of clean
air, without regard to whether the adopted regula-
tions ameliorate the risks identified as the basis for
regulating.

That interpretation is neither compelled by the
statutory text as interpreted in Massachusetts, nor
reconcilable with fundamental principles of adminis-
trative law and statutory construction.

This Court has long required that an agency justi-
fy its regulatory choices based on facts found. That
principle aligns with the basic premise of health and
welfare regulation, reflected in the text of Section
202, that the process of identifying and defining risk
must inform, and be informed by, the choice of an ap-
propriate regulatory response. But the Panel author-
izes EPA to set emissions limits at whatever level it
chooses, based on an abstract finding of “endan-
ger[ment].” Absent some requirement to justify regu-
lation in terms of the risk identified, the Agency’s
discretion in establishing “standards applicable to the
emission of any air pollutant” under 42 U.S.C.
§ 7521(a) would be unbounded, allowing the Agency
to regulate as much or as little as it wishes. That in-
terpretation of the Act is unsustainable. And by con-
cluding that EPA must regulate without showing that
its rules will have any appreciable effect on the risk
identified, the Panel imputes to Congress the implau-
sible intent of compelling futile regulation. The Pan-
el decision also serves as precedent for unbounded
discretion and futile action in other regulatory con-
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texts. Contra Industrial Union Dep’t, AFL-CIO v.
Am. Petroleum Inst., 448 U.S. 607, 645 (1980) (plural-
ity opinion) (rejecting interpretation vesting agency
with “power to impose enormous costs that might
produce little, if any, discernible benefit”).

The Panel’s approach also frustrates meaningful
judicial review. Here, EPA found “endangerment”
based on generalized reference to climate, global
temperatures, and atmospheric CO2 levels, without
defining what conditions, temperatures, or levels con-
stitute “danger.” And EPA regulated emissions from
new automobiles without deciding whether new au-
tomobiles meaningfully contribute to that danger.2

EPA did so disclaiming any obligation to consider—
indeed, claiming the statute prohibited it from con-
sidering—whether the resulting emission controls
meaningfully mitigate the risks.

Put differently: Averting one-thousandth of a de-
gree of temperature increase (see 75 Fed. Reg. at
25,495 (forecasting difference of .006-.015 oC)) may be
rational if it represents a meaningful contribution to
the difference between a safe and unsafe tempera-
ture, but because EPA has declined to identify the
goal of its rules (e.g., what temperature or GHG con-
centration is safe), it is impossible to ascribe any ra-
tionality to avoiding a temperature change too small
to measure.

Such gaps in the administrative record make it
impossible for a court to determine whether the
Agency has articulated a rational connection between

2 EPA could not have made that finding, because the emis-
sions in question will not occur: they will be avoided anyway
through compliance with NHTSA’s fuel-economy regulations.
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facts found and choices made. Here, the gaps also
expose a deeper flaw: EPA declined to quantify risk
or estimate efficacy because it cannot. The physical
characteristics of GHG, and profound uncertainties in
climate science, prevent EPA from demonstrating
whether or how regulation of GHGs from U.S. auto-
mobiles will tangibly protect health or welfare.

Given the “massive real-world consequences” of
EPA’s GHG regulatory regime, App. 116a (Ka-
vanaugh, J., dissenting from denial of rehearing en
banc), and the Panel’s misreading of the Act and
Massachusetts to compel a departure from fundamen-
tal principles of reasoned decisionmaking, this
Court’s review is warranted.

STATEMENT OF THE CASE

1. Regulation of domestic GHG emissions for the
purpose of affecting the Earth’s climate presents
challenges unprecedented under the Act. Unlike tra-
ditional air pollutants, GHGs are well-mixed in the
global atmosphere, such that their long-term concen-
trations depend not on local or even U.S.-based emis-
sions, but sources worldwide. 73 Fed. Reg. at 44,401.
Carbon dioxide is a trace constituent of clean air.
Regulators face a host of uncertainties with GHGs
not present for traditional air pollutants: numerous,
poorly understood factors that affect the Earth’s cli-
mate; the rate and magnitude of climate change; the
benefits and detriments associated with any change
(which vary geographically); and the countless num-
ber of natural and anthropogenic sources of GHGs
worldwide. Id.

EPA, courts, and commentators recognize the
magnitude of these challenges. See, e.g., 68 Fed. Reg.
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52,922, 52,930 (Sept. 8, 2003) (noting “complex web of
economic and physical factors”); American Elec. Pow-
er Co. v. Connecticut, 131 S. Ct. 2527, 2533 n.2 (2011)
(“AEP”) (“endors[ing] no particular view of the com-
plicated issues related to carbon-dioxide emissions
and climate change”); App. 101a-102a (Brown, J., dis-
senting from denial of rehearing en banc) (noting un-
certainties). Even the UN Intergovernmental Panel
on Climate Change (“IPCC”)—whose assessments the
EPA Administrator adopted as her own in the En-
dangerment Finding—has acknowledged the low lev-
el of scientific understanding of the principal factors
affecting the Earth’s climate: the sun, reflective ef-
fects (including effects from clouds), feedback effects
triggered by atmospheric GHGs, and “external forc-
ings” such as volcanos and aerosols. See IPCC,
Fourth Assessment Report: Climate Change 2007:
Working Group I, 201-202, 945 (Cambridge Univ.
Press 2007).

2. In Massachusetts, this Court reviewed EPA’s
denial of a petition to regulate GHGs under Section
202 of the Act. EPA had concluded that it lacked au-
thority to regulate GHGs as an “air pollutant,” and
that it would in any event decline to exercise such au-
thority for reasons related to the President’s climate
change policies. 68 Fed. Reg. at 52,925-53,931.

This Court held narrowly that carbon dioxide and
other GHGs fall within the Act’s definition of “air pol-
lutant.” Massachusetts, 549 U.S. at 532; AEP, 131
S. Ct. at 2532-2533. The Court rejected EPA’s “stated
reasons” for declining to regulate as “divorced from
the statutory text.” Massachusetts, 549 U.S. at 505,
528, 532; see also id. at 533 (“[EPA’s] reasons for ac-
tion or inaction must conform to the authorizing
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statute”). EPA could not decline to regulate, the
Court held, based on “voluntary Executive Branch
programs [that] already provide an effective response
to the threat of global warming,” interference with
“the President’s ability to negotiate with ‘key develop-
ing nations,’ ” or because regulating GHG emissions
under the Act would be “an inefficient, piecemeal ap-
proach.” Id. at 533 (quoting 68 Fed. Reg. at 52,932).

Nonetheless, acknowledging the “unusual im-
portance” of the issues and to ensure that its inter-
pretation would not lead to “extreme measures” (549
U.S. at 506, 531), the Court emphasized the narrow-
ness of its holding: “We need not and do not reach
the question whether on remand EPA must make an
endangerment finding, or whether policy concerns
can inform EPA’s actions in the event that it makes
such a finding.” Id. at 534-535. EPA retained “signif-
icant latitude as to the manner, timing, content, and
coordination of [any] regulations” that might follow
such a finding. Id. at 533.

3. Endangerment Finding

a. In December 2009, EPA issued an Endanger-
ment Finding, concluding that “elevated concentra-
tions of greenhouse gases in the atmosphere may rea-
sonably be anticipated to endanger the public health
and * * * welfare,” and that “emissions of * * *
[GHGs] from new motor vehicles contribute to th[is]
air pollution.” 74 Fed. Reg. at 66,516, 66,537.

The Administrator asserted that GHGs generally
are the “primary driver of current and projected cli-
mate change,” adopting the IPCC’s conclusion that an
observed increase in global average temperatures
“very likely” (i.e., 90 percent probability) resulted
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from increases in anthropogenic GHG concentrations.
74 Fed. Reg. at 66,517-66,518. EPA declined, howev-
er, to identify “a bright line, quantitative threshold
above which a positive endangerment finding can be
made, what atmospheric level of greenhouse gas en-
dangers or is safe, or what environmental conditions
(e.g., temperature) it seeks to achieve. Id. at 66,523.

EPA relied instead on a generalized “weighing” of
whether “risks and benefits, when viewed in total,”
support a judgment of endangerment. 74 Fed. Reg.
at 66,524; see also ibid. (EPA “[did] not establis[h] a
specific threshold metric for each category of risk and
impacts”). The Administrator relied on general pub-
lic health risks arising from increases in average
temperature, extreme weather events, and ambient
ozone, and public welfare risks relating to water re-
sources, sea level rise, infrastructure and settle-
ments, ecosystems and wildlife. Id. at 66,526, 66,534.
Without meaningful discussion, proof or quantifica-
tion, EPA concluded that documented benefits from
warming (such as increased crop production, forest
growth and productivity) were outweighed by gener-
alized harms. Id. at 66,529, 66,531-66,532, 66,535.

b. EPA treated as “irrelevant” whether emission
limits under Section 202 would meaningfully address
the risks identified as the reason for regulating. 74
Fed. Reg. at 66,507. EPA interpreted Section 202 “as
not requiring any * * * finding or showing” that the
limits would “fruitfully” or “meaningfully” address
any danger. Id. at 66,507-66,508; see also id. at
66,516 (concluding that the Act “[does] not requir[e]
the consideration of the impacts of implementing the
statute”). EPA declined to determine whether emis-
sions from new motor vehicles cause or contribute to
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the dangers invoked as the basis for regulating, or
whether such emissions even contribute to concentra-
tions of atmospheric GHGs. Id. at 66,507, 66,542.

The Administrator then concluded that emissions
of aggregate GHGs from new motor vehicles “contrib-
ute to the air pollution that may reasonably be antic-
ipated to endanger public health and welfare,” on the
ground that all U.S. mobile source categories collec-
tively comprise 4 percent of global, and 23 percent of
U.S., GHG emissions. 74 Fed. Reg. at 66,537.

4. Tailpipe Rule

Five months later, and on a separate administra-
tive record, EPA issued Section 202 automobile emis-
sions standards in a joint rulemaking with NHTSA.
NHTSA’s rule revised corporate average fuel economy
standards for new automobiles and light-duty vehi-
cles under the Energy Independence and Security Act
of 2007. EPA’s rule essentially converted NHTSA’s
fuel economy standards into “harmonized” limits on
GHG tailpipe emissions. 75 Fed. Reg. at 25,371.3

EPA did not try to show that its tailpipe controls
would have any meaningful effect on the identified
climate “risks,” or would generate any health or wel-
fare benefits. To the contrary, EPA conceded that its
rule would have an infinitesimal effect: By EPA’s
own calculations, in 90 years the Tailpipe Rule would
avoid only 2.7-3.1 parts per million (“ppm”) in atmos-
pheric CO2 concentrations, 0.006-0.015 oC global

3 EPA’s GHG emission limits correspond almost exactly to
the NHTSA fuel economy standards, emissions being “essential-
ly constant per gallon combusted,” 75 Fed. Reg. at 25,327, with a
slight variation because EPA’s rule credits reduced emissions
from air conditioners.
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mean surface temperature increase, and 0.6-1.4 mm
global mean sea level rise. 75 Fed. Reg. at 25,495-
25,496. With telling understatement, EPA acknowl-
edged that “the magnitude of the avoided climate
change projected here is small”—indeed, “too small to
address quantitatively in terms of their impacts on
resources.” 74 Fed. Reg. 49,454, 49,744 (Sept. 28,
2009); 75 Fed. Reg. at 25,496. (Even these estimates
greatly over-credit the Tailpipe Rule, because it most-
ly replicates the GHG emission reductions occurring
anyway under the NHTSA fuel economy standards.
Compare 75 Fed. Reg. at 25,637, Table IV.G.2-2, with
id. at 25,496, Table III.F.3-1.)

5. Timing and Tailoring Rules

In another rulemaking, EPA concluded that regu-
lating vehicular GHG emissions under Section 202
triggers stationary-source regulation under the Clean
Air Act’s permit programs. See 74 Fed. Reg. 55,292,
55,294 (Oct. 28, 2009); 75 Fed. Reg. 17,004 (Apr. 2,
2010) (“Timing Rule”).

EPA acknowledged that stationary-source regula-
tion of GHGs would generate “absurd” results Con-
gress could not have intended, subjecting thousands
of sources, including small, non-industrial sources, to
reviews, and imposing (by EPA’s estimates) $22.5 bil-
lion in paperwork costs alone. 75 Fed. Reg. 31,514,
31,517, 31,540 (June 3, 2010) (Table V-1). To cure
this self-made absurdity, EPA sought to reduce the
number of permits by revising upward (“tailoring”)
the statutory thresholds for regulation by several or-
ders of magnitude. Id. at 31,514 (“Tailoring Rule”).

6. Dozens of states and regulated parties sought
review pursuant to 42 U.S.C. § 7607(b), challenging
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EPA’s interpretation of the Act, the adequacy of its
record, and the Agency’s reasoning and result as arbi-
trary and capricious. The Panel upheld the rules in
their entirety. App. 8a.

The Panel interpreted Massachusetts to hold that
EPA has a “ ‘statutory obligation’ to regulate harmful
[GHGs]” following any endangerment finding. App.
9a. The Panel rejected the contention that EPA erred
by divorcing its risk assessment (the Endangerment
Finding) from its regulatory response (the Tailpipe
Rule), construing Section 202 of the Act and Massa-
chusetts to “foreclos[e]” the Agency from considering
“the effectiveness of [its] emissions regulation.” App.
15a-17a. In the Panel’s view, Section 202 “requires
EPA to answer only two questions: whether [GHGs]
* * * ‘may reasonably be anticipated to endanger pub-
lic health or welfare,’ and whether motor vehicle
emissions ‘cause, or contribute to’ that endanger-
ment.” Id. at 16a. The Panel relieved EPA of any ob-
ligation to show that its adopted regulations limiting
GHG emissions from motor vehicles would do any-
thing to address any identified dangers. Id. at 16a-
17a.

While recognizing that Massachusetts involved a
specific “list of reasons” EPA had advanced in declin-
ing to regulate, the Panel read the opinion broadly to
reject the possibility that any “considerations of poli-
cy” inform a Section 202 endangerment judgment.
App. 16a-17a; cf. 549 U.S. at 534-535. The Panel con-
sidered “the effectiveness of whatever emission
standards EPA would enact to limit greenhouse gas-
es” as “not part of the § 202(a)(1) endangerment in-
quiry.” App. 17a-18a.
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The Panel was unconcerned that EPA’s failure to
establish or even discuss a “quantitative threshold at
which [GHG] or climate change will endanger or
cause certain impacts to public health or welfare,”
App. 27a, would authorize regulation based on the
Agency’s mere “subjective conviction.” Section 202,
the Panel concluded, “necessarily” relieves EPA of
“establish[ing] a minimum threshold of risk or harm
before determining whether an air pollutant endan-
gers.” Ibid.

Finally, the Panel rejected claims that the regula-
tion was arbitrary and capricious because EPA failed
to “justify the Tailpipe Rule in terms of the risk iden-
tified in the Endangerment Finding” or to show that
the emission standards would “meaningfully mitigate
the alleged endangerment.” App. 37a. In the Panel’s
view, nothing in the Act or case law requires the
Agency to show a rational connection between risks
and regulation, or to show “evidence of a[ny] particu-
lar level of mitigation.” Id. at 38a. All that was re-
quired to justify EPA’s chosen tailpipe limits was “a
showing [that automobile emissions make a] signifi-
cant contribution” to “domestic greenhouse gas emis-
sions.” Ibid. (emphasis added). The Panel concluded
that standard was satisfied by EPA’s estimate of the
anticipated reduction in tons of CO2 emitted, even
though the record showed those reductions would not
meaningfully ameliorate the identified risks, and
would largely occur anyway as a result of the NHTSA
fuel economy standards. Ibid.

7. The court of appeals denied petitions for re-
hearing en banc over two substantial dissents. App.
87a. Judge Kavanaugh dissented on the ground that
EPA had “exceeded its statutory authority” because
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GHGs are not an air pollutant for purposes of sta-
tionary-source regulation. Id. at 116a-117a. Judge
Brown also dissented, explaining her broader concern
that regulation of GHGs under any provision of the
Act “rest[s] on the shakiest of foundations.” Id. at
93a. “Ambient air quality,” she reasoned, “was the
point, purpose, and focus of the [Act]”—“[t]he [Act]
was drafted not to combat the threat of flooding or
the menace of heat waves, but the choking, stifling,
and degenerative effect of airborne pollutants on hu-
man beings and their affected localities.” Id. at 94a,
98a.

In Judge Brown’s view, GHGs did not inflict harm
“of the sort” that may “reasonably [be] anticipated to
endanger” public health or welfare for purposes of
regulation under Section 202. App. 99a. To satisfy
Section 202, EPA “would have to”—but did not—
“conclude that pollution created by [GHGs] * * * is a
reasonably direct cause of the damage to public
health and welfare.” Id. at 101a (emphasis added).
Harms like sea level rise, Judge Brown explained,
“tel[l] us nothing about whether [GHG] concentra-
tions in the ambient air harm public health and wel-
fare.” Ibid. Judge Brown emphasized the “long spec-
ulative chain” required to link GHGs to health and
welfare effects, including uncertainties about the
magnitude of future emissions, the fate of GHGs in
the atmosphere, and climate feedbacks such as cloud
cover and ocean circulation. Id. at 101a-102a. “If
there can be this much logical daylight between the
pollutant and the anticipated harm,” Judge Brown
explained, “there is nothing EPA is not authorized to
do.” Ibid.
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REASONS FOR GRANTING THE WRIT

This case is “plainly one of exceptional im-
portance” in both practical and legal terms. App.
116a (Kavanaugh, J., dissenting from denial of re-
hearing en banc); accord id. at 91a (Sentelle, C.J.,
concurring in the denial of rehearing en banc); Mas-
sachusetts, 549 U.S. at 506 (recognizing “unusual im-
portance” of issues). EPA’s regulations have “massive
real-world consequences,” App. 116a (Kavanaugh, J.,
dissenting from denial of rehearing en banc), burden-
ing “virtually every sector of the economy and
touch[ing] every household in the land.” 73 Fed. Reg.
at 44,355; accord AEP, 131 S. Ct. at 2539 (noting that
“our Nation’s energy needs and the possibility of eco-
nomic disruption * * * weigh in the balance,” and cit-
ing certiorari review as check on arbitrary EPA ac-
tion).

This far-reaching, ever-expanding regime rests on
a misapprehension of Massachusetts and an interpre-
tation of the Act inconsistent with basic principles of
administrative law and statutory construction, war-
ranting certiorari. See, e.g., United Gas Pipe Line Co.
v. Memphis Light, Gas & Water Div., 358 U.S. 103,
109 (1958) (granting certiorari where Panel “misin-
terpreted [a] recent decision [of this Court]”); Lugar
v. Edmondson Oil Co., 457 U.S. 922, 926 (1982) (in-
consistency with prior decisions of this Court); Dura
Pharms., Inc. v. Broudo, 544 U.S. 336, 340 (2005)
(Panel’s views “differ from those of other Circuits”).
The Panel’s conclusion that the statute requires EPA
to disregard the (in)efficacy of its regulatory response
insulates the current GHG regime from reconsidera-
tion, preventing the Agency from ever revisiting its
current policy and thus freezing in place a regulatory
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regime embodying “epic overreach,” App. 105a
(Brown, J., dissenting from denial of rehearing en
banc). Certiorari is warranted. Cf. Fidelity Fed.
Bank & Trust v. Kehoe, 547 U.S. 1051, 1051 (2006)
(Scalia, J., concurring in denial of certiorari) (“enor-
mous potential liability * * * is a strong factor in de-
ciding whether to grant certiorari”); E. Gressman et
al., Supreme Court Practice 268-269 (9th ed. 2007)
(“novel application of a broad statute” supports certi-
orari).

I. The Panel Opinion Conflicts With Funda-
mental Principles Of Administrative Law
And Statutory Construction That Prohibit
Reading A Statute To Authorize—Much Less
To Compel—Futile Regulation

Plenary review is appropriate because EPA’s regu-
latory regime rests on a misreading of this Court’s
decision in Massachusetts, and a novel legal interpre-
tation that is irreconcilable with the administrative-
law decisions of this Court or any other.

A. The Panel Opinion Conflicts With The
Requirement That An Agency Articulate
A Rational Connection Between The
Risks Found And The Regulatory Choices
Made

Few principles of administrative law are more
fundamental than the requirement that an agency
“articulate a satisfactory explanation for its action
including a ‘rational connection between the facts
found and the choice made.’ ” Motor Vehicle Mfrs.
Ass’n of the United States v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983) (quoting Burlington
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Truck Lines, Inc. v. United States, 371 U.S. 156, 168
(1962)). Grounded in the statutory prohibition on ar-
bitrary and capricious agency action, 42 U.S.C.
§ 7607(b)(9), 5 U.S.C. § 706(2)(A), this rule requires
courts to set aside administrative action where an
agency’s “explanation * * * is not sufficient to enable
[the court] to conclude that the [action] was the prod-
uct of reasoned decisionmaking.” State Farm, 463
U.S. at 52.

An agency cannot show a “rational connection” be-
tween facts found and choices made when it declines
to address whether its chosen regulatory measures
will meaningfully address the problem the agency
seeks to ameliorate, or even to define the level of risk
to be achieved through regulation. This deficiency is
most easily illustrated by contrast to how EPA previ-
ously understood and applied its obligations under
Section 202, in regulating lead in gasoline. See Ethyl
Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976) (en banc).
There, EPA treated the endangerment finding as the
means to determine whether dangers from lead could
be meaningfully reduced by regulating lead in gaso-
line under the Act. In particular, EPA identified a
specific risk to public health (impaired brain func-
tion) and a measure to evaluate the risk (blood lead
levels). Id. at 38-39. EPA selected a blood lead level
correlated with an acceptable degree of brain function
impairment, and explained why it was sufficient to
avoid “endangerment,” as compared to higher and
lower alternatives. Id. at 38-40. The Agency ana-
lyzed the various pathways for human lead exposure,
and concluded that airborne exposure (the pathway
related to automobile emissions) was significant, such
that regulating lead in gasoline in the manner chosen
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would meaningfully reduce airborne exposure and
“fruitfully * * * attac[k]” the problem of impaired
brain function. Id. at 31 n.62, 42-47, 55-65. The D.C.
Circuit upheld the rulemaking only after carefully
assessing each step in the Agency’s reasoning.

Here, by contrast, EPA identified only generalized
risks such as “climate change,” 74 Fed. Reg. at
66,497—risks that exist independent of human activ-
ities, 73 Fed. Reg. at 44,380-44,381—that EPA be-
lieves will result from increased GHG concentrations
in the global atmosphere. 74 Fed. Reg. at 66,523-
66,536. And EPA concluded that automobiles con-
tribute to emissions of GHGs. Id. at 66,537. But
EPA declined to find that automobiles contribute to
the danger, or to establish any GHG thresholds or
levels for “endangerment.” Id. at 66,541. Then, in a
separate, later action under Section 202, EPA de-
clined to show how its chosen emissions controls—or
indeed, any controls under Section 202—would mean-
ingfully address the climate-related effects it invoked
as the basis for regulating. Id. at 66,507; 75 Fed.
Reg. at 25,495. EPA acted as though it would have
sufficed to say in the leaded gasoline rulemaking that
“there is too much lead in the atmosphere. Cars emit
lead. We will require refiners to stop using lead in
gasoline.”

Given the analytical and record gaps in the En-
dangerment Finding and Tailpipe Rule, “ ‘[t]here are
no findings and no analysis here to justify the choice
made, no indication of the basis on which [EPA] exer-
cised its expert discretion.’ ” State Farm, 463 U.S. at
48 (quoting Burlington Truck Lines, 371 U.S. at 167).
The Panel nonetheless denied review, freeing EPA of
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any obligation to show that its rules “would meaning-
fully mitigate the alleged endangerment.” App. 37a.

In so doing, the Panel failed to hold EPA even to
the Panel’s own expressed understanding of Section
202—as “requir[ing] EPA to [decide] * * * whether
motor-vehicle emissions ‘cause, or contribute to’ th[e]
endangerment” of health or welfare, App. 16a (em-
phasis added)—and instead asked whether cars con-
tribute to emissions, id. at 38a. EPA’s rulemaking
could not survive scrutiny under the first interpreta-
tion, as EPA expressly declined to find “endan-
ger[ment]” from the sources subject to Section 202
regulation. 74 Fed. Reg. at 66,542.

Only an interpretation that requires a contribu-
tion to “endanger[ment]” is faithful to the Act’s text
and structure. Section 202 instructs EPA to regulate
emissions from mobile sources “which contribute to
air pollution which may reasonably be anticipated to
endanger public health or welfare.” Requiring EPA
to determine whether mobile-source emissions “may
reasonably be anticipated to endanger public health
or welfare” accords with background principles of
administrative law. And it avoids the “absurd” con-
sequences that EPA concedes follow from its alter-
nate interpretation, in which the Agency improperly
divorces the finding of endangerment from the regu-
lations the finding is intended to inform. 75 Fed.
Reg. at 31,517.

Petitioners’ interpretation of Section 202 also
avoids the prospect—realized here—of arbitrary and
capricious agency action, whereby a regulation does
nothing to “accomplish its intended purpose.” State
Farm, 463 U.S. at 51. In State Farm, NHTSA had
rescinded a rule requiring automatic passenger re-
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straints in new motor vehicles because the agency
could not “reliably predic[t] that the [rule] would lead
to any significant increased usage of restraints at
all.” Id. at 39. The agency concluded its rule was not
“reasonable or practicable” because vehicle occupants
might simply detach automatic seatbelts, rendering
them no safer than manual seatbelts and yielding on-
ly “minimal safety benefits.” Ibid. Although this
Court identified deficiencies in the administrative
record, it expressly affirmed the underlying legal
proposition: “[w]e agree * * * an agency reasonably
may decline to issue a safety standard if it is uncer-
tain about its efficacy.” Id. at 51-52.

Here, EPA and the Panel interpreted the Act in a
contrary fashion, as a mandate to regulate without
regard for whether regulation is effective. The Panel
read Section 202 and Massachusetts to impose a “non-
discretionary duty [on] EPA” to regulate mobile-
source emissions, and found irrelevant Section
202(a)(2)’s references to costs and other policy con-
cerns. App. 35a-37a (latter provision provides only
“limited flexibility”). Indeed, the Panel’s decision
went beyond rejecting State Farm (which affirmed an
agency’s ability to decline to regulate based on uncer-
tainty about efficacy, 463 U.S. at 51-52) to conclude
that efficacy is irrelevant to the inquiry. That an
agency must regulate in the face of evidence that its
actions would be ineffective finds no basis in State
Farm or this Court’s other precedents. See, e.g., In-
dustrial Union, 448 U.S. at 663-664 (Burger, C.J.,
concurring) (agency appropriately declined to regu-
late where “administrative record reveal[ed] only
scant or minimal risk of material health impair-
ment”); Lester M. Salamon, Economic Regulation, in
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The Tools of Government 126 (Lester M. Salamon ed.,
2002) (prohibition on arbitrary or capricious action
requires agency to demonstrate “that a connection
exists between the regulation and the problem it is
intended to solve”).

The Panel’s interpretation of Section 202 also re-
lieved EPA from an essential constraint on agency
discretion, which this Court endorsed in Whitman v.
American Trucking Ass’ns, Inc., 531 U.S. 457 (2001).
Whitman interpreted a related provision of the Act to
require EPA to show that its chosen level of regula-
tion is the least restrictive means to achieve the
agency’s stated public health goals—i.e., regulation
that is “sufficient, but not more than necessary” to
“protect public health from the adverse effects of the
pollutant in the ambient air.” Id. at 473.

EPA itself has acknowledged that regulation
“would not be appropriate” if “limitations in relevant
data” and “uncertainties” “are of such a significant
nature and degree as to prevent [EPA] from reaching
a reasoned decision as to what * * * [emission] stand-
ard would provide any particular intended degree of
protection of public welfare.” 77 Fed. Reg. 20,218,
20,255-20,256 (Apr. 3, 2012). But EPA and the Panel
here disclaim the obligation to show any such connec-
tion between regulation and risk—indeed, both claim
they are prohibited from even considering it. 74 Fed.
Reg. at 66,507; App. 16a, 37a-39a. That is far from
the searching inquiry required by Whitman.

The D.C. Circuit has previously acknowledged the
irrationality of agency action that fails to explain how
the chosen regulatory standard would produce bene-
fits. Natural Resources Defense Council v. EPA, 824
F.2d 1146 (D.C. Cir. 1987) (en banc), addressed an
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endangerment finding and emission limitation under
Section 112 of the Act. Similar to Section 202, Sec-
tion 112 directs EPA to regulate hazardous air pollu-
tants which in EPA’s judgment “caus[e], or con-
tribut[e] to, air pollution which may reasonably be
anticipated to result in an increase in mortality [or
other serious illness].” 824 F.2d at 1148 (citing 42
U.S.C. § 7412(a)(1) (1982)). The court criticized EPA
for failing to compare the levels of risk present under
baseline conditions with risks remaining after its
regulation—i.e., to address the rule’s expected effica-
cy—or to explain “why [its rule] was ‘safe’ and the
other was not.” Id. at 1148, 1164. See also American
Corn Growers Ass’n. v. EPA, 291 F.3d 1, 7 (D.C. Cir.
2002) (criticizing “EPA’s take on the statute,” under
which it was “entirely possible that a source may be
forced to spend millions of dollars for new technology
that will have no appreciable effect”).

Other courts have adopted a similar view. See,
e.g., Ober v. Whitman, 243 F.3d 1190, 1193-1194 (9th
Cir. 2001) (upholding EPA’s judgment that it “would
be unreasonable” to impose emission controls on
sources that “contribute only negligibly to ambient
[pollutant] concentrations”); Sierra Club v. Babbitt,
65 F.3d 1502, 1509 (9th Cir. 1995) (statute does not
compel agency to engage in “meaningless exercise”).

In short, as Massachusetts held that EPA erred by
categorically refusing to consider evidence of risk
based on certain policy considerations, this case in-
volves the converse question: whether EPA erred by
considering risk while categorically excluding practi-
cal and policy implications. Review by this Court is
needed to ensure fidelity to core principles of admin-
istrative law.
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B. The Panel’s Interpretation Conflicts With
The Canon That Statutes Should Not Be
Construed To Impose Meaningless Re-
quirements

This Court will not interpret a statute in a man-
ner that deprives it of real or substantial effect. See,
e.g., Babbitt v. Sweet Home Chapter of Communities
for a Greater Or., 515 U.S. 687, 701 (1995) (courts
“presume” that Congress enacts legislation with the
expectation that the enactment will “have real and
substantial effect” (quoting Stone v. INS, 514 U.S.
386, 397 (1995)). For instance, Pierce County, Wash-
ington v. Guillen, 537 U.S. 129, 145 (2003), rejected
an interpretation that would have rendered a statu-
tory provision an “exercise in futility”—in the sense of
“protect[ing]” certain interests “already protected” in
the absence of that provision.

This general canon of construction aligns with this
Court’s longstanding view that, absent a contrary
statutory command, agencies are not compelled to
apply their regulatory authority woodenly, to burden
de minimis contributors to a problem being regulated.
See, e.g., FPC v. Texaco, Inc., 417 U.S. 380, 399
(1974); Volkswagenwerk, A.G. v. FMC, 390 U.S. 261,
276-277 (1968).

Accordingly, courts of appeals have declined to in-
terpret the Clean Air Act to compel regulation in cir-
cumstances involving minimal environmental im-
pacts. Connecticut v. EPA, 696 F.2d 147, 163-165 (2d
Cir. 1982), involved challenges to EPA approval of
New York’s State Implementation Plan, which al-
lowed power plants to burn fuel with a particular sul-
fur content. The challengers asserted that the in-
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creased sulfur emissions would “ ‘prevent the attain-
ment’ ” of air quality standards in Connecticut. Id. at
162 (citing 42 U.S.C. § 7410(a)(2)(E) (Supp. IV 1980)).
The court rejected the challenges, noting EPA’s con-
clusion that the “impact” of the emissions “would be
minimal”—i.e., an increase of less than 1.5% of the
ambient standard. 696 F.2d at 163-165. The court
declined to interpret the Act to compel EPA to regu-
late “even minimal [environmental] impacts.” To the
contrary, EPA had no obligation to regulate environ-
mental “impact[s] * * * so insignificant as to be fairly
described as minimal.” Id. at 165. The court so held
even though the statute did not specify what level of
pollution would “prevent” attainment, or contain any
express limitation to “significant” contributions. Id.
at 164.

The Sixth Circuit took a similar approach in Air
Pollution Control District v. EPA, 739 F.2d 1071,
1092-1093 (1984). Interpreting the same statute, the
court recognized that Congress had provided no ex-
plicit “threshold for Agency intervention.” The court
nonetheless held that the Act was best read to con-
template EPA action only where emissions “signifi-
cantly contribut[e]” to another State’s violations. The
court specifically rejected the suggestion that “Con-
gress intended to prohibit even de minimis contribu-
tions by one state to [air quality] violations in anoth-
er state.” Id. at 1093. Applying that standard, the
court upheld EPA’s conclusion that it had no obliga-
tion to regulate sources contributing 3% of the down-
wind state’s pollution.

The Seventh Circuit has explicitly declined to in-
terpret Section 114 of the Act to “impos[e] on the EPA
an arbitrary and meaningless requirement.” Ced’s
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Inc. v. EPA, 745 F.2d 1092, 1100 (7th Cir. 1984); see
also American Dental Ass’n v. Martin, 984 F.2d 823,
827 (7th Cir. 1993) (“irrational” for agency to “impose
onerous requirements on an industry that does not
pose substantial hazards * * * merely because the in-
dustry is a part of some large sector or grouping and
the agency has decided to regulate at wholesale”).
Other circuits agree. See Sierra Club v. EPA, 314
F.3d 735, 744 (5th Cir. 2002) (courts reluctant to re-
quire “pointless expenditure of effort”); Connecticut
Fund for the Environment, Inc. v. EPA, 696 F.2d 179,
183 (2d Cir. 1982) (same); Ober, 243 F.3d at 1193-
1194 (9th Cir.) (similar).

Prior to this case, the D.C. Circuit had long recog-
nized a similar principle. Alabama Power Co. v.
Costle, 636 F.2d 323, 360 (D.C. Cir. 1979), admon-
ished that “[c]ourts should be reluctant to apply the
literal terms of a statute to mandate pointless ex-
penditures of effort.” Except where a statute is
phrased in “extraordinarily rigid” language, the court
explained, Congress must not be presumed to require
regulation “when the burdens of regulation yield a
gain of trivial or no value.” Id. at 360-361; Associa-
tion of Admin. Law Judges v. FLRA, 397 F.3d 957,
962 (D.C. Cir. 2005) (“Congress is always presumed
to intend that pointless expenditures of effort be
avoided”). No such extraordinary mandate is present
here. Cf. Sierra Club v. EPA, 705 F.3d 458, 467-69
(D.C. Cir. 2013).

Nor does EPA’s reading of Section 202 align with
congressional intent. As EPA itself has acknowl-
edged, Congress codified Ethyl when it amended Sec-
tion 202. 74 Fed. Reg. 18,886, 18,891-18,892 (Apr. 24,
2009); 74 Fed. Reg. at 66,506; H.R. Rep. 95-294, at
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43-51 (1977).4 In Ethyl, EPA had carefully justified
its decision to regulate lead in gasoline at a particular
level by showing that it would prevent a considerable
part of the public health danger posed by exposure to
lead. The D.C. Circuit upheld EPA’s action at least in
part on the ground that “the lead exposure problem
can fruitfully be attacked through control of lead ad-
ditives” in vehicle fuels. 541 F.2d at 31 n.62; accord
Small Refiner Lead Phase-Down Task Force v. EPA,
705 F.2d 506, 525 (D.C. Cir. 1983) (EPA must ex-
plain why regulation of emissions at specific level “ra-
ther than some other [level]” is “appropriate”).

EPA’s interpretation of the Section 202 “endan-
ger[ment]” inquiry, affirmed by the Panel below, con-
flicts with these cases, and with the requirement that
regulations meaningfully address the problem an
agency is seeking to regulate. EPA’s own predictions
about the Tailpipe Rule’s (in)efficacy illustrate how
far its actions here diverge from precedent. The Tail-
pipe Rule will not have any measurable effects, espe-
cially beyond what the NHTSA fuel-economy stand-
ards will accomplish: According to both agencies’
predictions, the Tailpipe Rule’s (imperceptible) bene-
fits will be fully achieved by NHTSA’s fuel economy
rules alone.5 Put differently, EPA has found “endan-

4 The Act’s legislative history explains that the statutory en-
dangerment requirement was included “[t]o emphasize the pre-
ventive or precautionary nature of the [A]ct, i.e., to assure that
regulatory action can effectively prevent harm before it occurs.”
H.R. Rep. 95-294, at 49.

5 NHTSA estimates its standards will prevent a 2.7 ppm in-
crease in atmospheric CO2 concentration, a 0.011 oC increase of
mean surface temperature, and a 0.09 cm increase in global
mean sea level rise. 75 Fed. Reg. at 25,637, Table IV.G.2.-3.
EPA estimates the Tailpipe Rule’s projected effects to be essen-
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ger[ment]” (and justified its extensive regulation of
GHG) from emissions that EPA knows will not actu-
ally occur, including from two pollutants no car emits.
75 Fed. Reg. at 25,399.

Even if the Tailpipe Rule will achieve some theo-
retical benefits beyond NHTSA’s standards (i.e., due
to regulation of emissions from air conditioning), EPA
failed to explain why those infinitesimal marginal
benefits justify this regulatory “cascade.” And even
(counterfactually) ascribing to the Tailpipe Rule all of
the joint rulemaking’s expected benefits, EPA’s ex-
pected effects are so small as to be imperceptible,
both in absolute terms and in relation to the risks
identified as the basis for regulating.6 EPA concedes
“the magnitude of the avoided climate change pro-
jected here is small.” 74 Fed. Reg. at 49,589. Indeed,
as a fraction of the climate effects the IPCC expects
to occur by 2100, the Tailpipe Rule would avoid 0.15%
of projected temperature rise and as little as 0.10% of
sea-level rise. Such projected changes—mere hun-
dredths of one percent—are “too small to address

tially identical: 2.7-3.1 ppm in atmospheric CO2 concentration,
0.006-0.015 oC in mean surface temperature, and 0.06-0.14 cm
in global mean sea level. Id. at 25,496, Table III.F.3-1. These
changes are imperceptible to human beings, particularly when
spread over the 90-year period in which the regulations are pro-
jected to have that effect.

6 EPA estimates the baseline atmospheric concentration of
CO2 in 2100 to range between 535 and 983 ppm. See EPA,
Technical Support Document for Endangerment and Cause or
Contribute Findings for Greenhouse Gases under Section 202(a)
of the Clean Air Act 195 (Dec. 7, 2009). Even assuming the
Tailpipe Rule achieves EPA’s maximum estimated reduction of
3.1 ppm by 2100 (see 75 Fed. Reg. at 25,496, Table III.F.3-1), the
projected atmospheric concentration would remain essentially
unchanged at a range of 531.9-979.9 ppm.



29

quantitatively in terms of their impacts on re-
sources.” Id. at 49,744.

By any reasonable measure, the negligible mitiga-
tion expected to occur nine decades hence falls short
of the contributions this Court and others have found
sufficient to trigger an agency’s regulatory obliga-
tions. See State Farm, 463 U.S. at 39; Connecticut,
696 F.2d at 163-165; Air Pollution Control Dist., 739
F.2d at 1092-1093. Nor do these contributions justify
distorting the Act so severely as to require “tailoring”
its unambiguous text to avoid absurd results.

C. The Panel And EPA Misread Massachu-
setts v. EPA

This extraordinary regulatory regime rests on
EPA’s and the Panel’s mistaken view that Massachu-
setts compels it. But this Court’s holding in Massa-
chusetts was self-consciously narrow: CO2 and other
GHGs fall within the Act’s statutory definition of “air
pollutant.” 549 U.S. at 528-529. Because EPA had
initially declined to regulate based on its contrary
conclusion, Massachusetts authorized the Agency on
remand to form a judgment about whether GHGs
“endanger” public health and welfare. Id. at 532-533.
This Court explicitly left open, however, the possibil-
ity that EPA could give “some reasonable explanation
as to why it cannot or will not exercise its discretion
to determine whether [GHGs endanger].” And the
Court declined to address “whether policy concerns
can inform EPA’s actions in the event that it makes
[an endangerment] finding.” Id. at 533-535.

EPA now reads Massachusetts to “ma[k]e clear”
that its “judgment in making the endangerment and
contribution findings” must be “based solely on the
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scientific and other evidence relevant to that deci-
sion.” 74 Fed. Reg. at 66,507. On the basis of that
reading, EPA concluded the “effectiveness of a poten-
tial future control strategy” is categorically “irrele-
vant.” Id. at 66,507-66,508; see also id. at 66,508
(“EPA has no discretion”).

The Panel took EPA’s flawed analysis further,
concluding that Massachusetts “foreclosed” EPA’s dis-
cretion to consider “the effectiveness of emissions
regulation triggered by the Endangerment Finding.”
App. 15a. In the Panel’s view, Massachusetts prohib-
ited EPA from including any “considerations of poli-
cy” in its endangerment analysis. Id. The Panel also
read Massachusetts to deprive EPA of discretion to
defer or decline to regulate mobile-source emissions.
Id. at 36a (EPA “was in no position to ‘avoid taking
further action’ ”).

EPA and the Panel overread Massachusetts. This
Court emphasized EPA’s “significant latitude as to
the manner, timing, content, and coordination” of any
regulations, leaving open the possibility that EPA
would provide a “reasonable explanation as to why it
cannot or will not exercise its discretion.” 549 U.S. at
533. And this Court carefully addressed the particu-
lar policy-related reasons advanced by EPA as a basis
for declining to regulate, concluding that those rea-
sons were “divorced from the statutory text.” Id. at
532.

The Court did not address the universe of consid-
erations that might arise on remand; to the contrary,
the Court suggested approval of reasons grounded in
the statute’s text. 549 U.S. at 535. Massachusetts
did not discuss, for instance, whether EPA would
have discretion to define “endanger[ment]” in Section
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202 by reference to other parts of the statute that in-
dicate the Act’s intended scope and application, such
as the stationary-source permitting requirements
whose application to GHG would lead to “absurd”
consequences, 74 Fed. Reg. at 55,294; 42 U.S.C.
§§ 7475, 7661-7661f.

Nor did this Court consider the textual reasons to
believe an endangerment determination under Sec-
tion 202 must be related to the decision to regulate
under that section, especially given numerous other
sections that require separate endangerment findings
in connection with a decision to regulate other
sources. See, e.g., 42 U.S.C. § 7411(b)(1)(A) (new
source performance standards); id. § 7415(a) (inter-
national air pollution); id. § 7545(c)(1) (fuel addi-
tives); id. § 7547(a)(4) (nonroad engines); id.
§ 7571(a)(2) (aircraft engines). Massachusetts did not
address, much less reject, the argument that “endan-
ger[ment]” must be determined for each specific
source type for which a statutory provision authorizes
regulation, rather than a single, abstract determina-
tion that “GHG endanger.” Nothing in the Act au-
thorizes such a finding, instead contemplating a
source- and context-specific analysis for each poten-
tial source of endangerment—i.e., a record of risks
developed to inform rational regulation of those risks.

EPA’s misreading of Massachusetts pretermitted
the Agency’s endangerment analysis, generating a
suite of rules promulgated without regard to whether
they bear a rational relationship to the stated reasons
for regulating. The Panel endorsed EPA’s flawed in-
terpretation that these actions are compelled by stat-
ute and Massachusetts. That error not only mistak-
enly upholds EPA’s current regime, but entrenches it
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against future change. If, for instance, implementa-
tion of EPA’s current rules convinces the Agency its
current policy is misguided, the Panel’s interpreta-
tion of what the Act requires may prevent EPA from
taking a different approach. Cf. National Cable &
Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S.
967, 979 (2005) (granting certiorari where Panel deci-
sion improperly constrained agency discretion). Ple-
nary review by this Court is needed to avoid that re-
sult.

II. The Panel Authorizes EPA To Regulate As
Much Or As Little As It Likes, And Frus-
trates Meaningful Judicial Review

The Panel and EPA’s departure from traditional
administrative-law principles dramatically expands
EPA’s regulatory authority and allows for agency ac-
tion unconstrained by meaningful judicial review.

A. The Panel’s Interpretation Of The Act Au-
thorizes EPA To Promulgate Regulations
Of Arbitrary Stringency

The Panel held that Section 202 requires EPA to
limit mobile-source emissions based on an abstract
showing that motor vehicles contribute to GHG emis-
sions, without considering whether the limits would
meaningfully mitigate the risks EPA invoked as the
purpose of regulation. App 39a.

By eliminating any requirement to show a ration-
al connection between the Agency’s chosen means
and its stated environmental purpose, the Panel au-
thorizes EPA to promulgate emission standards as
arbitrarily stringent or permissive as EPA chooses.
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As Judge Brown observed, given the characteristics of
climate change and the abstract nature of the “en-
dangerment,” there is “[so] much logical daylight be-
tween the pollutant and the anticipated harm [that]
there is nothing EPA is not authorized to do.”7 App.
102a.

The D.C. Circuit previously reached a similar con-
clusion in Small Refiner. EPA had sought to justify
its numerical standard for a particular fuel additive
by “only show[ing] that [the pollutant] threatens hu-
man health and that [EPA’s] regulation will reduce
[that pollutant]” in gasoline. The court rejected that
reasoning as fundamentally “incomplete.” 705 F.3d
at 525. By the Agency’s logic, the existence of some
generalized “adverse health effects would permit
[EPA] to justify any [pollutant] standard at all, with-
out explaining why it chose the level it did.” Ibid. So
too here.

It is implausible to conclude that Congress dele-
gated unbounded authority to EPA given the wide-
spread consequences of regulating GHGs under the
Act. See Whitman, 531 U.S. at 475 (Congress “must
provide substantial guidance on setting air standards
that affect the entire national economy”). The Court’s
holding in Massachusetts was based on the under-

7 The Panel noted EPA’s estimate that the Tailpipe Rule
would reduce GHG emissions from mobile sources by a certain
number of tons over the lifetime of regulated vehicles. App. 38a.
But the Panel’s discussion underscores its failure to consider
that reduction’s infinitesimal effect on GHG concentrations, as-
serting without analysis or point of reference that the figure
constituted “meaningful mitigation of [GHG] emissions.” Ibid.
Like EPA, the Panel drew no connection between that reduction
and the underlying risks or effects on climate or temperature.
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standing that its interpretation of “air pollutant”
would not lead to “extreme measures.” 549 U.S. at
531-532. EPA’s actions on remand contradict that
expectation, both by removing constraints on Section
202 emission standards and triggering far-reaching
stationary-source regulation that even the Agency
concedes is beyond Congress’s contemplation. 75 Fed.
Reg. at 31,555.

B. The Panel’s Interpretation Of The Act
Frustrates Meaningful Judicial Review

The Panel’s decision also frustrates effective judi-
cial review, because it upholds EPA’s regulations de-
spite the absence of key findings necessary to evalu-
ate whether the rules are arbitrary or capricious.

If “adequate judicial review is to be obtained, the
agency must provide a written decision that clearly
sets out the grounds which form the basis of its ac-
tion.” Bethlehem Steel Corp. v. EPA, 638 F.2d 994,
1004 (7th Cir. 1980) (citations omitted). Where Con-
gress has delegated to an agency “the power to make
decisions of national import,” the agency “has the
heaviest of obligations to explain and expose every
step of its reasoning.” American Lung Ass’n v. EPA,
134 F.3d 388, 392 (D.C. Cir. 1998).

As discussed above, the Panel upheld EPA’s suite
of regulations despite significant gaps in the adminis-
trative record. Unlike EPA’s careful chain of reason-
ing in Ethyl, the Endangerment Finding here jumps
from the non-falsifiable assertion that greenhouse
gases cause a greenhouse effect of uncertain magni-
tude directly to the conclusion that GHGs sufficiently
endanger public health and welfare to warrant the
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Tailpipe Rule’s specific level of GHG reductions
(which happened to be the same levels independently
imposed by NHTSA). EPA here failed to “estimate
the [effects on endangerment risks] it expected” to
result from a particular emission limit or “any other
standard,” and to explain “what [level of risks] it
wanted to reach”—the same shortcomings the D.C.
Circuit identified in Small Refiner. 705 F.2d at 531.8

See also Lead Indus. Ass’n, Inc. v. EPA, 647 F.2d
1130, 1162 (D.C. Cir. 1980) (choice between two poli-
cy approaches must be explained).

EPA also declined to identify any “bright line,
quantitative threshold above which a positive endan-
germent finding can be made.” 74 Fed. Reg. at
66,523. The Agency failed to make findings about a
safe atmospheric level of GHGs, or the environmental
conditions (e.g., temperature) its regulations are in-
tended to achieve. And EPA relied on generalized
and unexplained “weighing” of whether “risks and
benefits, when viewed in total,” yield endangerment.
Id. at 66,524.

As in Small Refiner, it is not enough for EPA to
conclude that a pollutant “endangers,” and that the
Tailpipe Rule will reduce levels of that pollutant. “A
simpleminded argument that ‘[a pollutant] is bad and
our rule reduces [that pollutant]’ does not satisfy

8 The Panel’s only basis for distinguishing Small Refiner
was that the case addressed “guidelines for assessing EPA’s dis-
cretion to set numerical standards,” and petitioners purportedly
“do not challenge the substance of the [GHG] emission stand-
ards,” App. 38a. That distinction ignores Small Refiner’s exten-
sive discussion of “[w]hat [c]onstitutes [a]dequate [a]gency
[r]easoning,” and that failure to justify specific levels was “in-
complete reasoning” warranting vacatur. 705 F.2d at 525.
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th[e] [agency’s] duty” to “explain[n] why it chose the
level it did.” 705 F.2d at 525. That concern is partic-
ularly apt when the “pollutant” (unlike lead) is not
inherently harmful, but (like CO2) a natural constitu-
ent of clean air, necessary for life on Earth; where the
object of regulation (climate) is constantly changing
independent of human activity; and where climate
effects such as warmer temperatures benefit some
and harm others. See 74 Fed. Reg. at 66,499; Ameri-
can Trucking Ass’ns, Inc. v. EPA, 175 F.3d 1027,
1051-1052 (D.C. Cir. 1999) (rejecting EPA’s refusal to
consider beneficial effects of regulated substance),
rev’d on other grounds sub nom, Whitman v. Am.
Trucking Ass’ns, Inc., 531 U.S. 457 (2001). By refus-
ing to conduct a complete analysis or make relevant
findings, EPA deprives courts of the record necessary
to evaluate whether emission standards are a ration-
al tool for mitigating identified health and welfare
risks. See Northwest Coalition for Alternatives to
Pesticides v. EPA, 544 F.3d 1043, 1052 (9th Cir. 2008)
(vacating EPA rule that “d[id] not explain the connec-
tion between the [risk] data and the [standard select-
ed],” leaving court “entirely unclear” whether EPA
“chose th[e] * * * safety levels arbitrarily”).

This case raises the specter of unconstrained
agency action that this Court long ago sought to pre-
vent through “hard look” judicial review and regular
administrative procedures: “unless [courts] make the
requirements for administrative action strict and
demanding, expertise, the strength of modern gov-
ernment, can become a monster which rules with no
practical limits on its discretion.” State Farm, 463
U.S. at 48 (internal quotation marks omitted, empha-
sis omitted).
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CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

_________________

No. 09-1322 September Term, 2011
Filed on: June 26, 2012

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

STATE OF MICHIGAN, ET AL., INTERVENORS.

_________

Consolidated with 10-1024, 10-1025, 10-1026, 10-
1030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 10-
1046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321

_________________

No. 10-1073

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.
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ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS

_________________

Consolidated with 10-1083, 10-1099, 10-1109, 10-
1110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-1124, 10-1125, 10-1126, 10-1127, 10-
1128, 10-1129, 10-1131, 10-1132, 10-1145, 10-1147,
10-1148, 10-1199, 10-1200, 10-1201, 10-1202, 10-
1203, 10-1206, 10-1207, 10-1208, 10-1210, 10-1211,
10-1212, 10-1213, 10-1216, 10-1218, 10-1219, 10-
1220, 10-1221, 10-1222

_________________

No. 10-1092

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

_________________

LANGBOARD, INC.—MDF, ET AL., INTERVENORS.
_________________

Consolidated with 10-1094, 10-1134, 10-1143, 10-
1144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 10-1182

_________________



3a

NO. 10-1167

AMERICAN CHEMISTRY COUNCIL, PETITIONER

v.

ENVIRONMENTAL PROTECTION AGENCY AND

LISA PEREZ JACKSON, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,

RESPONDENTS

CHAMBER OF COMMERCE OF THE

UNITED STATES OF AMERICA, ET AL., INTERVENORS

_________________

Consolidated with 10-1168, 10-1169, 10-1170, 10-
1173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180

_________________

On Petitions for Review of Final Actions
of the Environmental Protection Agency

_________________

Before: SENTELLE, Chief Judge, ROGERS and TATEL,
Circuit Judges

___________________

JUDGMENT

These causes came on to be heard on the petitions
for review of final actions of the Environmental Pro-
tection Agency and were argued by counsel. On con-
sideration thereof, it is

ORDERED and ADJUDGED that the Timing
and Tailoring petitions for review be dismissed, and
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the remainder of the petitions be denied, in accord-
ance with the opinion of the court filed herein this
date.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY:
/s/
Jennifer M. Clark
Deputy Clerk

Date: June 26, 2012

Opinion Per Curiam
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

_________________

Argued Feb. 28 and 29, 2012 Decided June 26, 2012
_________________

No. 09-1322

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

STATE OF MICHIGAN, ET AL., INTERVENORS.

_________

Consolidated with 10-1024, 10-1025, 10-1026, 10-
1030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 10-
1046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321

_________________

No. 10-1073

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,
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ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS

_________________

Consolidated with 10-1083, 10-1099, 10-1109, 10-
1110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-1124, 10-1125, 10-1126, 10-1127, 10-
1128, 10-1129, 10-1131, 10-1132, 10-1145, 10-1147,
10-1148, 10-1199, 10-1200, 10-1201, 10-1202, 10-
1203, 10-1206, 10-1207, 10-1208, 10-1210, 10-1211,
10-1212, 10-1213, 10-1216, 10-1218, 10-1219, 10-
1220, 10-1221, 10-1222

_________________

No. 10-1092

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

_________________

LANGBOARD, INC.—MDF, ET AL., INTERVENORS.
_________________

Consolidated with 10-1094, 10-1134, 10-1143, 10-
1144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 10-1182
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_________________

No. 10-1167

AMERICAN CHEMISTRY COUNCIL, PETITIONER

v.

ENVIRONMENTAL PROTECTION AGENCY AND

LISA PEREZ JACKSON, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,

RESPONDENTS

CHAMBER OF COMMERCE OF THE

UNITED STATES OF AMERICA, ET AL., INTERVENORS

_________________

Consolidated with 10-1168, 10-1169, 10-1170, 10-
1173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180

___________________

On Petitions for Review of Final Actions
of the Environmental Protection Agency.

____________________

Before: SENTELLE, Chief Judge, ROGERS and TATEL,
Circuit Judges.

Opinion for the Court filed PER CURIAM.

PER CURIAM: Following the Supreme Court’s
decision in Massachusetts v. EPA, 549 U.S. 497
(2007)—which clarified that greenhouse gases are an
“air pollutant” subject to regulation under the Clean
Air Act (CAA)—the Environmental Protection Agency
promulgated a series of greenhouse gas-related rules.
First, EPA issued an Endangerment Finding, in
which it determined that greenhouse gases may “rea-
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sonably be anticipated to endanger public health or
welfare.” See 42 U.S.C. § 7521(a)(1). Next, it issued
the Tailpipe Rule, which set emission standards for
cars and light trucks. Finally, EPA determined that
the CAA requires major stationary sources of green-
house gases to obtain construction and operating
permits. But because immediate regulation of all
such sources would result in overwhelming permit-
ting burdens on permitting authorities and sources,
EPA issued the Timing and Tailoring Rules, in which
it determined that only the largest stationary sources
would initially be subject to permitting requirements.

Petitioners, various states and industry groups,
challenge all these rules, arguing that they are based
on improper constructions of the CAA and are other-
wise arbitrary and capricious. But for the reasons set
forth below, we conclude: 1) the Endangerment Find-
ing and Tailpipe Rule are neither arbitrary nor capri-
cious; 2) EPA’s interpretation of the governing CAA
provisions is unambiguously correct; and 3) no peti-
tioner has standing to challenge the Timing and Tai-
loring Rules. We thus dismiss for lack of jurisdiction
all petitions for review of the Timing and Tailoring
Rules, and deny the remainder of the petitions.

I.

We begin with a brief primer on greenhouse gases.
As their name suggests, when released into the at-
mosphere, these gases act “like the ceiling of a green-
house, trapping solar energy and retarding the es-
cape of reflected heat.” Massachusetts v. EPA, 549
U.S. at 505. A wide variety of modern human activi-
ties result in greenhouse gas emissions; cars, power
plants, and industrial sites all release significant
amounts of these heat-trapping gases. In recent dec-
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ades “[a] well-documented rise in global temperatures
has coincided with a significant increase in the con-
centration of [greenhouse gases] in the atmosphere.”
Id. at 504–05. Many scientists believe that mankind’s
greenhouse gas emissions are driving this climate
change. These scientists predict that global climate
change will cause a host of deleterious consequences,
including drought, increasingly severe weather
events, and rising sea levels.

The genesis of this litigation came in 2007, when
the Supreme Court held in Massachusetts v. EPA
that greenhouse gases “unambiguous[ly]” may be
regulated as an “air pollutant” under the Clean Air
Act (“CAA”). Id. at 529. Squarely rejecting the con-
tention—then advanced by EPA—that “greenhouse
gases cannot be ‘air pollutants’ within the meaning of
the Act,” id. at 513, the Court held that the CAA’s
definition of “air pollutant” “embraces all airborne
compounds of whatever stripe.” Id. at 529 (emphasis
added). Moreover, because the CAA requires EPA to
establish motor-vehicle emission standards for “any
air pollutant . . . which may reasonably be anticipat-
ed to endanger public health or welfare,” 42 U.S.C.
§ 7521(a)(1) (emphasis added), the Court held that
EPA had a “statutory obligation” to regulate harmful
greenhouse gases. Id. at 534. “Under the clear terms
of the Clean Air Act,” the Court concluded, “EPA can
avoid taking further action only if it determines that
greenhouse gases do not contribute to climate change
or if it provides some reasonable explanation as to
why it cannot or will not exercise its discretion to de-
termine whether they do.” Id. at 533. The Court thus
directed EPA to determine “whether sufficient infor-
mation exists to make an endangerment finding” for
greenhouse gases. Id. at 534.
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Massachusetts v. EPA spurred a cascading series
of greenhouse gas-related rules and regulations.
First, in direct response to the Supreme Court’s di-
rective, EPA issued an Endangerment Finding for
greenhouse gases. Endangerment and Cause or Con-
tribute Findings for Greenhouse Gases Under Section
202(a) of the Clean Air Act (“Endangerment Find-
ing”), 74 Fed. Reg. 66,496 (Dec. 15, 2009). The En-
dangerment Finding defined as a single “air pollu-
tant” an “aggregate group of six long-lived and direct-
ly-emitted greenhouse gases” that are “well mixed”
together in the atmosphere and cause global climate
change: carbon dioxide, methane, nitrous oxide, hy-
drofluorocarbons, perfluorocarbons, and sulfur hex-
afluoride. Id. at 66,536–37. Following “common prac-
tice,” EPA measured the impact of these gases on a
“carbon dioxide equivalent basis,” (CO2e) which is
based on the gases’ “warming effect relative to carbon
dioxide . . . over a specified timeframe.” Id. at 66,519.
(Using the carbon dioxide equivalent equation, for
example, a mixture of X amount of nitrous oxide and
Y amount of sulfur hexafluoride is expressed as Z
amount of CO2e). After compiling and considering a
considerable body of scientific evidence, EPA conclud-
ed that motor-vehicle emissions of these six well-
mixed gases “contribute to the total greenhouse gas
air pollution, and thus to the climate change problem,
which is reasonably anticipated to endanger public
health and welfare.” Id. at 66,499.

Next, and pursuant to the CAA’s requirement that
EPA establish motor-vehicle emission standards for
“any air pollutant . . . which may reasonably be antic-
ipated to endanger public health or welfare,” 42
U.S.C. § 7521(a)(1), the agency promulgated its Tail-
pipe Rule for greenhouse gases. Light–Duty Vehicle
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Greenhouse Gas Emission Standards and Corporate
Average Fuel Economy Standards; Final Rule (“Tail-
pipe Rule”), 75 Fed. Reg. 25,324 (May 7, 2010). Effec-
tive January 2, 2011, the Tailpipe Rule set green-
house gas emission standards for cars and light
trucks as part of a joint rulemaking with fuel econo-
my standards issued by the National Highway Traffic
Safety Administration (NHTSA). Id. at 25,326.

Under EPA’s longstanding interpretation of the
CAA, the Tailpipe Rule automatically triggered regu-
lation of stationary greenhouse gas emitters under
two separate sections of the Act. The first, the Pre-
vention of Significant Deterioration of Air Quality
(PSD) program, requires state-issued construction
permits for certain types of stationary sources—for
example, iron and steel mill plants—if they have the
potential to emit over 100 tons per year (tpy) of “any
air pollutant.” See 42 U.S.C. §§ 7475; 7479(1). All
other stationary sources are subject to PSD permit-
ting if they have the potential to emit over 250 tpy of
“any air pollutant.” Id. § 7479(1). The second provi-
sion, Title V, requires state-issued operating permits
for stationary sources that have the potential to emit
at least 100 tpy of “any air pollutant.” Id. § 7602(j).
EPA has long interpreted the phrase “any air pollu-
tant” in both these provisions to mean any air pollu-
tant that is regulated under the CAA. See Require-
ments for Preparation, Adoption, and Submittal of
Implementation Plans; Approval and Promulgation of
Implementation Plans (“1980 Implementation Plan
Requirements”), 45 Fed. Reg. 52,676, 52,711 (Aug. 7,
1980) (PSD program); Prevention of Significant Dete-
rioration and Title V Greenhouse Gas Tailoring Rule
(“Tailoring Rule”), 75 Fed. Reg. 31,514, 31,553–54
(June 3, 2010) (discussing history of Title V regula-
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tion and applicability). And once the Tailpipe Rule set
motor-vehicle emission standards for greenhouse
gases, they became a regulated pollutant under the
Act, requiring PSD and Title V greenhouse permit-
ting.

Acting pursuant to this longstanding interpreta-
tion of the PSD and Title V programs, EPA issued
two rules phasing in stationary source greenhouse
gas regulation. First, in the Timing Rule, EPA con-
cluded that an air pollutant becomes “subject to regu-
lation” under the Clean Air Act—and thus subject to
PSD and Title V permitting—only once a regulation
requiring control of that pollutant takes effect. Re-
consideration of Interpretation of Regulations That
Determine Pollutants Covered by Clean Air Act Per-
mitting Programs (“Timing Rule”), 75 Fed. Reg.
17,004 (Apr. 2, 2010). Therefore, EPA concluded, ma-
jor stationary emitters of greenhouse gases would be
subject to PSD and Title V permitting regulations on
January 2, 2011—the date on which the Tailpipe
Rule became effective, and thus, the date when
greenhouse gases first became regulated under the
CAA. Id. at 17,019.

Next, EPA promulgated the Tailoring Rule. In the
Tailoring Rule, EPA noted that greenhouse gases are
emitted in far greater volumes than other pollutants.
Indeed, millions of industrial, residential, and com-
mercial sources exceed the 100/250 tpy statutory
emissions threshold for CO2e. Tailoring Rule, 75 Fed.
Reg. at 31,534–36. Immediately adding these sources
to the PSD and Title V programs would, EPA predict-
ed, result in tremendous costs to industry and state
permitting authorities. See id. As a result, EPA an-
nounced that it was “relieving overwhelming permit-
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ting burdens that would, in the absence of this rule,
fall on permitting authorities and sources.” Id. at
31,516. Departing from the CAA’s 100/250 tpy emis-
sions threshold, the Tailoring Rule provided that only
the largest sources—those exceeding 75,000 or
100,000 tpy CO2e, depending on the program and pro-
ject—would initially be subject to greenhouse gas
permitting. Id. at 31,523. (The Tailoring Rule further
provided that regulated sources must also emit
greenhouse gases at levels that exceed the 100/250
tpy emissions threshold on a mass basis. That is, they
must emit over 100/250 tpy of actual pollutants, in
addition to exceeding the 75,000/100,000 tpy carbon
dioxide equivalent. Id. at 31,523.)

A number of groups—including states and regu-
lated industries—filed petitions for review of EPA’s
greenhouse gas regulations, contending that the
agency misconstrued the CAA and otherwise acted
arbitrarily and capriciously. This appeal consolidates
the petitions for review of the four aforementioned
rules: the Endangerment Finding, the Tailpipe Rule,
the Timing Rule, and the Tailoring Rule.

“The Clean Air Act empowers us to reverse the
Administrator’s action in rulemaking if it is ‘arbi-
trary, capricious, an abuse of discretion, or otherwise
not in accordance with the law.’” Med. Waste Inst. &
Energy Recovery Council v. EPA, 645 F.3d 420, 424
(D.C. Cir. 2011) (quoting 42 U.S.C. § 7607(d)(9)(A)).
Questions of statutory interpretation are governed by
the familiar Chevron two-step: “First . . . if the intent
of Congress is clear, that is the end of the matter; for
the court, as well as the agency, must give effect to
the unambiguously expressed intent of Congress.”
Chevron, U.S.A. Inc. v. Natural Resources Defense
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Council, Inc., 467 U.S. 837, 842–43 (1984). But “if the
statute is silent or ambiguous with respect to the spe-
cific issue, the question for the court is whether the
agency’s answer is based on a permissible construc-
tion of the statute.” Id. at 843.

This opinion proceeds in several steps. Part II ex-
plains why the Endangerment Finding was neither
arbitrary nor capricious, while Part III does the same
for the Tailpipe Rule. Turning to stationary source
regulation, Part IV examines whether any petitioners
may timely challenge EPA’s longstanding interpreta-
tion of the PSD statute. Because we conclude that
they may, Part V addresses the merits of their statu-
tory arguments, and explains why EPA’s interpreta-
tion of the CAA was compelled by the statute. Next,
Part VI explains why petitioners lack standing to
challenge the Timing and Tailoring Rules themselves.
Finally, Part VII disposes of several arguments that
have nothing to do with the rules under review, and
thus are not properly before us.

II.

We turn first to State and Industry Petitioners’
challenges to the Endangerment Finding, the first of
the series of rules EPA issued after the Supreme
Court remanded Massachusetts v. EPA. In the deci-
sion ordering the remand, the Supreme Court held
that EPA had failed in its statutory obligations when
it “offered no reasoned explanation for its refusal to
decide whether greenhouse gases cause or contribute
to climate change.” Massachusetts v. EPA, 549 U.S. at
534. On remand, EPA compiled a substantial scien-
tific record, which is before us in the present review,
and determined that “greenhouse gases in the atmos-
phere may reasonably be anticipated both to endan-
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ger public health and to endanger public welfare.”
Endangerment Finding, 74 Fed. Reg. at 66,497. EPA
went on to find that motor-vehicle emissions of
greenhouse gases “ contribute to the total greenhouse
gas air pollution, and thus to the climate change
problem, which is reasonably anticipated to endanger
public health and welfare.” Id. at 66,499.

State and Industry Petitioners challenge several
aspects of EPA’s decision, including (1) EPA’s inter-
pretation of CAA § 202(a)(1), which sets out the en-
dangerment-finding standard; (2) the adequacy of the
scientific record supporting the Endangerment Find-
ing; (3) EPA’s decision not to “quantify” the risk of
endangerment to public health or welfare created by
climate change; (4) EPA’s choice to define the “air pol-
lutant” at issue as an aggregate of six greenhouse
gases; (5) EPA’s failure to consult its Science Adviso-
ry Board before issuing the Endangerment Finding;
and (6) EPA’s denial of all petitions for reconsidera-
tion of the Endangerment Finding. We ultimately
conclude that the Endangerment Finding is con-
sistent with Massachusetts v. EPA and the text and
structure of the CAA, and is adequately supported by
the administrative record.

A.

Industry Petitioners contend that EPA improperly
interpreted CAA § 202(a)(1) as restricting the Endan-
germent Finding to a science-based judgment devoid
of considerations of policy concerns and regulatory
consequences. They assert that CAA § 202(a)(1) re-
quires EPA to consider, e.g., the benefits of activities
that require greenhouse gas emissions, the effective-
ness of emissions regulation triggered by the Endan-
germent Finding, and the potential for societal adap-
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tation to or mitigation of climate change. They main-
tain that eschewing those considerations also made
the Endangerment Finding arbitrary and capricious.

These contentions are foreclosed by the language
of the statute and the Supreme Court’s decision in
Massachusetts v. EPA. Section 202(a) of the CAA
states in relevant part that EPA’s Administrator

shall by regulation prescribe (and from
time to time revise) in accordance with
the provisions of this section, standards
applicable to the emission of any air pol-
lutant from any class or classes of new
motor vehicles or new motor vehicle en-
gines, which in his judgment cause, or
contribute to, air pollution which may
reasonably be anticipated to endanger
public health or welfare.

42 U.S.C. § 7521(a)(1). This language requires that
the endangerment evaluation “relate to whether an
air pollutant ‘cause[s], or contribute[s] to, air pollu-
tion which may reasonably be anticipated to endan-
ger public health or welfare.’” Massachusetts v. EPA,
549 U.S. at 532–33. At bottom, § 202(a)(1) requires
EPA to answer only two questions: whether particu-
lar “air pollution”—here, greenhouse gases—“may
reasonably be anticipated to endanger public health
or welfare,” and whether motor-vehicle emissions
“cause, or contribute to” that endangerment.

These questions require a “scientific judgment”
about the potential risks greenhouse gas emissions
pose to public health or welfare—not policy discus-
sions. Massachusetts v. EPA, 549 U.S. at 534. In
Massachusetts v. EPA, the Supreme Court rebuffed
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an attempt by EPA itself to inject considerations of
policy into its decision. At the time, EPA had “offered
a laundry list of reasons not to regulate” greenhouse
gases, including

that a number of voluntary Executive
Branch programs already provide an ef-
fective response to the threat of global
warming, that regulating greenhouse
gases might impair the President’s abil-
ity to negotiate with “key developing na-
tions” to reduce emissions, and that cur-
tailing motor-vehicle emissions would
reflect “an inefficient, piecemeal ap-
proach to address the climate change is-
sue.”

Id. at 533 (citations omitted). The Court noted that
“these policy judgments . . . have nothing to do with
whether greenhouse gas emissions contribute to cli-
mate change. Still less do they amount to a reasoned
justification for declining to form a scientific judg-
ment.” Id. at 533–34. In the Court’s view, EPA’s poli-
cy-based explanations contained “no reasoned expla-
nation for [EPA’s] refusal to decide” the key part of
the endangerment inquiry: “whether greenhouse gas-
es cause or contribute to climate change.” Id. at 534.

As in Massachusetts v. EPA, a “laundry list of rea-
sons not to regulate” simply has “nothing to do with
whether greenhouse gas emissions contribute to cli-
mate change.” Id. at 533–34. The additional exercises
State and Industry Petitioners would have EPA un-
dertake—e.g., performing a cost-benefit analysis for
greenhouse gases, gauging the effectiveness of what-
ever emission standards EPA would enact to limit
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greenhouse gases, and predicting society’s adaptive
response to the dangers or harms caused by climate
change—do not inform the “scientific judgment” that
§ 202(a)(1) requires of EPA. Instead of focusing on the
question whether greenhouse gas emissions may rea-
sonably be anticipated to endanger public health or
welfare, the factors State and Industry Petitioners
put forth only address what might happen were EPA
to answer that question in the affirmative. As EPA
stated in the Endangerment Finding, such inquiries
“muddle the rather straightforward scientific judg-
ment about whether there may be endangerment by
throwing the potential impact of responding to the
danger into the initial question.” 74 Fed. Reg. at
66,515. To be sure, the subsection following
§ 202(a)(1), § 202(a)(2), requires that EPA address
limited questions about the cost of compliance with
new emission standards and the availability of tech-
nology for meeting those standards, see infra Part III,
but these judgments are not part of the § 202(a)(1)
endangerment inquiry. The Supreme Court made
clear in Massachusetts v. EPA that it was not ad-
dressing the question “whether policy concerns can
inform EPA’s actions in the event that it makes such
a finding,” 549 U.S. at 534–35, but that policy con-
cerns were not part of the calculus for the determina-
tion of the endangerment finding in the first instance.
The Supreme Court emphasized that it was holding
“that EPA must ground its reasons for action or inac-
tion in the statute.” Id. at 535. The statute speaks in
terms of endangerment, not in terms of policy, and
EPA has complied with the statute.

State and Industry Petitioners insist that because
statutes should be interpreted to avoid absurd re-
sults, EPA should have considered at least the “ab-
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surd” consequences that would follow from an endan-
germent finding for greenhouse gases. Specifically:
having made an endangerment finding, EPA will pro-
ceed to promulgate emission standards under
§ 202(a)(1). Issuing those standards triggers regula-
tion—under EPA’s PSD and Title V programs—of
stationary sources that emit greenhouse gases at lev-
els above longstanding statutory thresholds. Because
greenhouse gases are emitted in much higher vol-
umes than other air pollutants, hundreds of thou-
sands of small stationary sources would exceed those
thresholds. This would subject those sources to PSD
and Title V permitting requirements despite what
Petitioners claim was Congress’s clear intent that the
requirements apply only to large industrial sources.
Petitioners assert that even EPA believed such over-
broad regulation to be an absurd result, which it at-
tempted to rectify by adopting the Tailoring Rule to
raise the statutory thresholds, see infra Part VI.

However “absurd” Petitioners consider this conse-
quence, though, it is still irrelevant to the endanger-
ment inquiry. That EPA adjusted the statutory
thresholds to accommodate regulation of greenhouse
gases emitted by stationary sources may indicate that
the CAA is a regulatory scheme less-than-perfectly
tailored to dealing with greenhouse gases. But the
Supreme Court has already held that EPA indeed
wields the authority to regulate greenhouse gases
under the CAA. See Massachusetts v. EPA. The plain
language of § 202(a)(1) of that Act does not leave
room for EPA to consider as part of the endanger-
ment inquiry the stationary-source regulation trig-
gered by an endangerment finding, even if the degree
of regulation triggered might at a later stage be char-
acterized as “absurd.”
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B.

State and Industry Petitioners next challenge the
adequacy of the scientific record underlying the En-
dangerment Finding, objecting to both the type of ev-
idence upon which EPA relied and EPA’s decision to
make an Endangerment Finding in light of what In-
dustry Petitioners view as significant scientific uncer-
tainty. Neither objection has merit.

1.

As an initial matter, State and Industry Petition-
ers question EPA’s reliance on “major assessments”
addressing greenhouse gases and climate change is-
sued by the Intergovernmental Panel on Climate
Change (IPCC), the U.S. Global Climate Research
Program (USGCRP), and the National Research
Council (NRC). Endangerment Finding, 74 Fed. Reg.
at 66,510–11. These peer-reviewed assessments syn-
thesized thousands of individual studies on various
aspects of greenhouse gases and climate change and
drew “overarching conclusions” about the state of the
science in this field. Id. at 66,511. The assessments
provide data and information on, inter alia, “the
amount of greenhouse gases being emitted by human
activities”; their continued accumulation in the at-
mosphere; the resulting observed changes to Earth’s
energy balance, temperature and climate at global
and regional levels, and other “climate-sensitive sec-
tors and systems of the human and natural environ-
ment”; the extent to which these changes “can be at-
tributed to human-induced buildup of atmospheric
greenhouse gases”; “future projected climate change”;
and “projected risks and impacts to human health,
society and the environment.” Id. at 66,510–11.
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State and Industry Petitioners assert that EPA
improperly “delegated” its judgment to the IPCC,
USGCRP, and NRC by relying on these assessments
of climate-change science. See U.S. Telecom Ass’n v.
FCC, 359 F.3d 554, 566 (D.C. Cir. 2004). This argu-
ment is little more than a semantic trick. EPA did not
delegate, explicitly or otherwise, any decision-making
to any of those entities. EPA simply did here what it
and other decision-makers often must do to make a
science-based judgment: it sought out and reviewed
existing scientific evidence to determine whether a
particular finding was warranted. It makes no differ-
ence that much of the scientific evidence in large part
consisted of “syntheses” of individual studies and re-
search. Even individual studies and research papers
often synthesize past work in an area and then build
upon it. This is how science works. EPA is not re-
quired to re-prove the existence of the atom every
time it approaches a scientific question.

Moreover, it appears from the record that EPA
used the assessment reports not as substitutes for its
own judgment but as evidence upon which it relied to
make that judgment. EPA evaluated the processes
used to develop the various assessment reports, re-
viewed their contents, and considered the depth of
the scientific consensus the reports represented.
Based on these evaluations, EPA determined the as-
sessments represented the best source material to
use in deciding whether greenhouse gas emissions
may be reasonably anticipated to endanger public
health or welfare. Endangerment Finding, 74 Fed.
Reg. at 66,510–11. It then reviewed those reports
along with comments relevant to the scientific con-
siderations involved to determine whether the evi-
dence warranted an endangerment finding for green-
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house gases as it was required to do under the Su-
preme Court’s mandate in Massachusetts v. EPA.

2.

Industry Petitioners also assert that the scientific
evidence does not adequately support the Endanger-
ment Finding. As we have stated before in reviewing
the science-based decisions of agencies such as EPA,
“[a]lthough we perform a searching and careful in-
quiry into the facts underlying the agency’s decisions,
we will presume the validity of agency action as long
as a rational basis for it is presented.” Am. Farm Bu-
reau Fed’n v. EPA, 559 F.3d 512, 519 (D.C. Cir. 2009)
(internal quotation marks omitted). In so doing, “we
give an extreme degree of deference to the agency
when it is evaluating scientific data within its tech-
nical expertise.” Id. (internal quotation marks omit-
ted).

The body of scientific evidence marshaled by EPA
in support of the Endangerment Finding is substan-
tial. EPA’s scientific evidence of record included sup-
port for the proposition that greenhouse gases trap
heat on earth that would otherwise dissipate into
space; that this “greenhouse effect” warms the cli-
mate; that human activity is contributing to in-
creased atmospheric levels of greenhouse gases; and
that the climate system is warming.

Based on this scientific record, EPA made the
linchpin finding: in its judgment, the “root cause” of
the recently observed climate change is “very likely”
the observed increase in anthropogenic greenhouse
gas emissions. Endangerment Finding, 74 Fed. Reg.
at 66,518. EPA found support for this finding in three
lines of evidence. First, it drew upon our “basic physi-



23a

cal understanding” of the impacts of various natural
and manmade changes on the climate system. For in-
stance, EPA relied on evidence that the past half-
century of warming has occurred at a time when nat-
ural forces such as solar and volcanic activity likely
would have produced cooling. Endangerment Finding,
Response to Comments (RTC) Vol. 3, at 20. Other ev-
idence supports EPA’s conclusion that the observed
warming pattern—warming of the bottommost layer
of the atmosphere and cooling immediately above it—
is consistent with greenhouse-gas causation. Id.

EPA further relied upon evidence of historical es-
timates of past climate change, supporting EPA’s
conclusion that global temperatures over the last
half-century are unusual. Endangerment Finding, 74
Fed. Reg. at 66,518. Scientific studies upon which
EPA relied place high confidence in the assertion that
global mean surface temperatures over the last few
decades are higher than at any time in the last four
centuries. Technical Support Document for the En-
dangerment Finding (TSD), at 31. These studies also
show, albeit with significant uncertainty, that tem-
peratures at many individual locations were higher
over the last twenty-five years than during any peri-
od of comparable length since 900 A.D. Id.

For its third line of evidence that anthropogenic
emissions of greenhouse gases spurred the perceived
warming trend, EPA turned to computer-based cli-
mate-model simulations. Scientists have used global
climate models built on basic principles of physics
and scientific knowledge about the climate to try to
simulate the recent climate change. These models
have only been able to replicate the observed warm-
ing by including anthropogenic emissions of green-
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house gases in the simulations. Endangerment Find-
ing, 74 Fed. Reg. at 66,523.

To recap, EPA had before it substantial record ev-
idence that anthropogenic emissions of greenhouse
gases “very likely” caused warming of the climate
over the last several decades. EPA further had evi-
dence of current and future effects of this warming on
public health and welfare. Relying again upon sub-
stantial scientific evidence, EPA determined that an-
thropogenically induced climate change threatens
both public health and public welfare. It found that
extreme weather events, changes in air quality, in-
creases in food-and water-borne pathogens, and in-
creases in temperatures are likely to have adverse
health effects. Id. at 66,497–98. The record also sup-
ports EPA’s conclusion that climate change endan-
gers human welfare by creating risk to food produc-
tion and agriculture, forestry, energy, infrastructure,
ecosystems, and wildlife. Substantial evidence fur-
ther supported EPA’s conclusion that the warming
resulting from the greenhouse gas emissions could be
expected to create risks to water resources and in
general to coastal areas as a result of expected in-
crease in sea level. Id. at 66,498. Finally, EPA deter-
mined from substantial evidence that motor-vehicle
emissions of greenhouse gases contribute to climate
change and thus to the endangerment of public
health and welfare.

Industry Petitioners do not find fault with much of
the substantial record EPA amassed in support of the
Endangerment Finding. Rather, they contend that
the record evidences too much uncertainty to support
that judgment. But the existence of some uncertainty
does not, without more, warrant invalidation of an
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endangerment finding. If a statute is “precautionary
in nature” and “designed to protect the public health,”
and the relevant evidence is “difficult to come by, un-
certain, or conflicting because it is on the frontiers of
scientific knowledge,” EPA need not provide “rigorous
step-by-step proof of cause and effect” to support an
endangerment finding. Ethyl Corp. v. EPA, 541 F.2d
1, 28 (D.C. Cir. 1976). As we have stated before,
“Awaiting certainty will often allow for only reactive,
not preventive, regulation.” Id. at 25.

Congress did not restrict EPA to remedial regula-
tion when it enacted CAA § 202(a). That section
mandates that EPA promulgate new emission stand-
ards if it determines that the air pollution at issue
“may reasonably be anticipated to endanger public
health or welfare.” 42 U.S.C. § 7521(a)(1). This lan-
guage requires a precautionary, forward-looking sci-
entific judgment about the risks of a particular air
pollutant, consistent with the CAA’s “precautionary
and preventive orientation.” Lead Indus. Ass’n, Inc. v.
EPA, 647 F.2d 1130, 1155 (D.C. Cir. 1980). Requiring
that EPA find “certain” endangerment of public
health or welfare before regulating greenhouse gases
would effectively prevent EPA from doing the job
Congress gave it in § 202(a)—utilizing emission
standards to prevent reasonably anticipated endan-
germent from maturing into concrete harm. Cf. id.
(“[R]equiring EPA to wait until it can conclusively
demonstrate that a particular effect is adverse to
health before it acts is inconsistent with both the
[CAA]’s precautionary and preventive orientation and
the nature of the Administrator’s statutory responsi-
bilities. Congress provided that the Administrator is
to use his judgment in setting air quality standards
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precisely to permit him to act in the face of uncertain-
ty.”).

In Massachusetts v. EPA the Supreme Court con-
firmed that EPA may make an endangerment finding
despite lingering scientific uncertainty. Indeed, the
Court held that the existence of “some residual uncer-
tainty” did not excuse EPA’s decision to decline to
regulate greenhouse gases. Massachusetts v. EPA,
549 U.S. at 534. To avoid regulating emissions of
greenhouse gases, EPA would need to show “scientific
uncertainty . . . so profound that it precludes EPA
from making a reasoned judgment as to whether
greenhouse gases contribute to global warming.” Id.
Clearly, then, EPA may issue an endangerment find-
ing even while the scientific record still contains at
least “some residual uncertainty.” Industry Petition-
ers have shown no more than that.

In the end, Petitioners are asking us to re-weigh
the scientific evidence before EPA and reach our own
conclusion. This is not our role. As with other reviews
of administrative proceedings, we do not determine
the convincing force of evidence, nor the conclusion it
should support, but only whether the conclusion
reached by EPA is supported by substantial evidence
when considered on the record as a whole. See, e.g.,
New York v. EPA, 413 F.3d 3, 30 (D.C. Cir. 2005).
When EPA evaluates scientific evidence in its baili-
wick, we ask only that it take the scientific record in-
to account “in a rational manner.” Am. Petroleum
Inst. v. Costle, 665 F.2d 1176, 1187 (D.C. Cir. 1981).
Industry Petitioners have not shown that EPA failed
to do so here.
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C.

State Petitioners, here led by Texas, contend that
the Endangerment Finding is arbitrary and capri-
cious because EPA did not “define,” “measure,” or
“quantify” either the atmospheric concentration at
which greenhouse gases endanger public health or
welfare, the rate or type of climate change that it an-
ticipates will endanger public health or welfare, or
the risks or impacts of climate change. According to
Texas, without defining these thresholds and distin-
guishing “safe” climate change from climate change
that endangers, EPA’s Endangerment Finding is just
a “subjective conviction.”

It is true that EPA did not provide a quantitative
threshold at which greenhouse gases or climate
change will endanger or cause certain impacts to pub-
lic health or welfare. The text of CAA § 202(a)(1) does
not require that EPA set a precise numerical value as
part of an endangerment finding. Quite the opposite;
the § 202(a)(1) inquiry necessarily entails a case-by-
case, sliding-scale approach to endangerment because
“[d]anger . . . is not set by a fixed probability of harm,
but rather is composed of reciprocal elements of risk
and harm, or probability and severity.” Ethyl, 541
F.2d at 18. EPA need not establish a minimum
threshold of risk or harm before determining whether
an air pollutant endangers. It may base an endan-
germent finding on “a lesser risk of greater harm . . .
or a greater risk of lesser harm” or any combination
in between. Id.

Ethyl is instructive. There, EPA made an endan-
germent finding for airborne lead. During its endan-
germent inquiry, EPA initially tried to do what Texas
asks of it here: find a specific concentration of the air
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pollutant below which it would be considered “safe”
and above which it would endanger public health. Id.
at 56. However, EPA abandoned that approach be-
cause it failed to account for “the wide variability of
dietary lead intake” and lacked predictive value. EPA
substituted a “more qualitative” approach, which re-
lied on “predictions based on uncertain data” along
with clinical studies. Id. at 56–57. This court upheld
the endangerment finding that used that qualitative
approach despite the lack of a specific endangerment
“threshold.”

In its essence, Texas’s call for quantification of the
endangerment is no more than a specialized version
of Industry Petitioners’ claim that the scientific rec-
ord contains too much uncertainty to find endanger-
ment. EPA relied on a substantial record of empirical
data and scientific evidence, making many specific
and often quantitative findings regarding the impacts
of greenhouse gases on climate change and the effects
of climate change on public health and welfare. Its
failure to distill this ocean of evidence into a specific
number at which greenhouse gases cause “dangerous”
climate change is a function of the precautionary
thrust of the CAA and the multivariate and some-
times uncertain nature of climate science, not a sign
of arbitrary or capricious decision-making.

D.

EPA defined both the “air pollution” and the “air
pollutant” that are the subject of the Endangerment
Finding as an aggregate of six greenhouse gases,
which EPA called “well mixed greenhouse gases”:
carbon dioxide (CO2), methane (CH4), nitrous oxide
(N2O), hydrofluorocarbons (HFCs), perfluorocarbons
(PFCs), and sulfur hexafluoride (SF6). Industry Peti-
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tioners argue that EPA’s decision to include PFCs
and SF6 in this group of greenhouse gases was arbi-
trary and capricious primarily because motor vehicles
generally do not emit these two gases.

No petitioner for review of the Endangerment
Finding has established standing to make this argu-
ment. Industry Petitioners concede that EPA’s deci-
sion to regulate PFCs and SF6 along with the other
four greenhouse gases does not injure any motor-
vehicle-related petitioner. Nor has any non-motor-
vehicle-related petitioner shown an injury-in-fact re-
sulting from EPA’s inclusion of these two gases in the
six-gas amalgam of “well-mixed greenhouse gases.”
At oral argument, Industry Petitioners asserted for
the first time that certain utility companies—
members of associations that petitioned for review of
the Endangerment Finding—own utility transform-
ers that emit SF6. However, they never demonstrated
or even definitively asserted that any of these com-
panies would not be subject to regulation or permit-
ting requirements but for EPA’s decision to include
SF6 as part of the “well-mixed greenhouse gases” that
are the subject of the Endangerment Finding. See
Sierra Club v. EPA, 292 F.3d 895, 898–900 (D.C. Cir.
2002) (requiring that a petitioner seeking review of
agency action demonstrate standing by affidavit or
other evidence if standing is not “self-evident” from
the administrative record). Absent a petitioner with
standing to challenge EPA’s inclusion of PFCs and
SF6 in the “air pollution” at issue, this court lacks ju-
risdiction to address the merits of Industry Petition-
ers’ contention.
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E.

EPA did not submit the Endangerment Finding
for review by its Science Advisory Board (SAB). In-
dustry Petitioners claim that EPA’s failure to do so
violates its mandate to “make available” to the SAB
“any proposed criteria document, standard, limita-
tion, or regulation under the Clean Air Act” at the
time it provides the same “to any other Federal agen-
cy for formal review and comment.” 42 U.S.C.
§ 4365(c)(1); see Am. Petroleum Inst., 665 F.2d at
1188.

To begin with, it is not clear that EPA provided
the Endangerment Finding “to any other Federal
agency for formal review and comment,” which trig-
gers this duty to submit a regulation to the SAB. EPA
only submitted a draft of the Endangerment Finding
to the Office of Information and Regulatory Affairs
pursuant to Executive Order 12,866. EPA contends
that this was merely an informal review process, not
“formal review and comment”—at least when com-
pared with a statutory review-and-comment require-
ment in which other agencies are given the oppor-
tunity to provide written comments about the im-
pacts of a proposed regulation on the reviewing agen-
cy’s universe of responsibility. See, e.g., 49 U.S.C.
§ 32902(j). Industry Petitioners failed to respond to
this contention.

In any event, even if EPA violated its mandate by
failing to submit the Endangerment Finding to the
SAB, Industry Petitioners have not shown that this
error was “of such central relevance to the rule that
there is a substantial likelihood that the rule would
have been significantly changed if such errors had
not been made.” 42 U.S.C. § 7607(d)(8); see Am. Petro-
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leum Inst., 665 F.2d at 1188–89 (applying this stand-
ard to EPA’s failure to submit an ozone standard to
the SAB).

F.

Lastly, State Petitioners maintain that EPA erred
by denying all ten petitions for reconsideration of the
Endangerment Finding. Those petitions asserted that
internal e-mails and documents released from the
University of East Anglia’s Climate Research Unit
(CRU)—a contributor to one of the global tempera-
ture records and to the IPCC’s assessment report—
undermined the scientific evidence supporting the
Endangerment Finding by calling into question
whether the IPCC scientists adhered to “best science
practices.” EPA’s Denial of the Petitions To Reconsid-
er the Endangerment and Cause or Contribute Find-
ings for Greenhouse Gases Under Section 202(a) of the
Clean Air Act (“Reconsideration Denial”), 75 Fed.
Reg. 49,556, 49,556–57 (Aug. 13, 2010). The petitions
pointed to factual mistakes in the IPCC’s assessment
report resulting from the use of non-peer-reviewed
studies and several scientific studies postdating the
Endangerment Finding as evidence that the Endan-
germent Finding was flawed. Id.

On August 13, 2010, EPA issued a denial of the
petitions for reconsideration accompanied by a 360–
page response to petitions (RTP). Id. at 49,556. It de-
termined that the petitions did not provide substan-
tial support for the argument that the Endangerment
Finding should be revised. According to EPA, the pe-
titioners’ claims based on the CRU documents were
exaggerated, contradicted by other evidence, and not
a material or reliable basis for questioning the credi-
bility of the body of science at issue; two of the factual
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inaccuracies alleged in the petitions were in fact mis-
takes, but both were “tangential and minor” and did
not change the key IPCC conclusions; and the new
scientific studies raised by some petitions were either
already considered by EPA, misinterpreted or mis-
represented by petitioners, or put forth without ac-
knowledging other new studies. Id. at 49,557–58.

1.

EPA is required to convene a proceeding for recon-
sideration of a rule if a party raising an objection to
the rule

can demonstrate to the Administrator
that it was impracticable to raise such
objection within such time or if the
grounds for such objection arose after
the period for public comment (but with-
in the time specified for judicial review)
and if such objection is of central rele-
vance to the outcome of the rule.

42 U.S.C. § 7607(d)(7)(B). For the purpose of deter-
mining whether to commence reconsideration of a
rule, EPA considers an objection to be of “central rel-
evance to the outcome” of that rule “if it provides sub-
stantial support for the argument that the regulation
should be revised.” Reconsideration Denial, 75 Fed.
Reg. at 49,561.

State Petitioners have not provided substantial
support for their argument that the Endangerment
Finding should be revised. State Petitioners point out
that some studies the IPCC referenced in its assess-
ment were not peer-reviewed, but they ignore the fact
that (1) the IPCC assessment relied on around 18,000
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studies that were peer-reviewed, and (2) the IPCC’s
report development procedures expressly permitted
the inclusion in the assessment of some non-peer-
reviewed studies (“gray” literature).

Moreover, as EPA determined, the limited inaccu-
rate information developed from the gray literature
does not appear sufficient to undermine the substan-
tial overall evidentiary support for the Endanger-
ment Finding. State Petitioners have not, as they as-
sert, uncovered a “pattern” of flawed science. Only
two of the errors they point out seem to be errors at
all, and EPA relied on neither in making the Endan-
germent Finding. First, as State Petitioners assert,
the IPCC misstated the percentage of the Nether-
lands that is below sea level, a statistic that was used
for background information. However, the IPCC cor-
rected the error, and EPA concluded that the error
was “minor and had no impact,” and the Endanger-
ment Finding did not refer to the statistic in any way.
Id. at 49,576–77. Second, the IPCC acknowledged
misstating the rate at which Himalayan glaciers are
receding. EPA also did not rely on that projection in
the Endangerment Finding. Id. at 49,577.

State Petitioners also contend that a new study
contradicts EPA’s reliance on a projection of more vio-
lent storms in the future as a result of climate
change, but the study they cite only concerns past
trends, not projected future storms. The record shows
that EPA considered the new studies on storm trends
and concluded that the studies were consistent with
the Endangerment Finding. In sum, State Petitioners
have failed to show that these isolated “errors” pro-
vide substantial support for their argument to over-
turn the Endangerment Finding.
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2.

State Petitioners’ further argument that EPA
erred in denying reconsideration fails as well. These
Petitioners claim EPA erred by failing to provide no-
tice and comment before denying the petitions for re-
consideration because EPA’s inclusion of a 360–page
RTP amounted to a revision of the Endangerment
Finding, and revision of a rule requires notice and
comment. The RTP, however, appears to be exactly
what EPA called it—a response to the petitions for
reconsideration, not a revision of the Endangerment
Finding itself. EPA certainly may deny petitions for
reconsideration of a rule and provide an explanation
for that denial, including by providing support for
that decision, without triggering a new round of no-
tice and comment for the rule.

III.

State and Industry Petitioners contend that in
promulgating the Tailpipe Rule, EPA relied on an
improper interpretation of CAA § 202(a)(1), and was
arbitrary and capricious in failing to justify and con-
sider the cost impacts of its conclusion that the Rule
triggers stationary-source regulation under the PSD
and Title V provisions. They do not challenge the
substantive standards of the Rule and focus princi-
pally on EPA’s failure to consider the cost of station-
ary-source permitting requirements triggered by the
Rule. Positing an absurd-consequences scenario, Peti-
tioners maintain that if EPA had considered these
costs it “would have been forced” to exclude carbon
dioxide from the scope of the emission standards, to
decline to issue greenhouse gas emission standards at
all, or “to interpret the statute so as not to automati-
cally trigger stationary source regulation.” Industry
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Tailpipe Br. 17; see also Industry Tailpipe Reply Br.
8–9. Both the plain text of Section 202(a) and prece-
dent refute Petitioners’ contentions.

A.

Section 202(a)(1) provides:

The Administrator shall by regulation
prescribe . . . standards applicable to the
emission of any air pollutant from any
class or classes of new motor vehicles or
new motor vehicle engines, which in his
judgment cause, or contribute to, air pol-
lution which may reasonably be antici-
pated to endanger public health or wel-
fare.

42 U.S.C. § 7521(a)(1). By employing the verb “shall,”
Congress vested a non-discretionary duty in EPA. See
Sierra Club v. Jackson, 648 F.3d 848, 856 (D.C. Cir.
2011). The plain text of Section 202(a)(1) thus refutes
Industry Petitioners’ contention that EPA had discre-
tion to defer issuance of motor-vehicle emission
standards on the basis of stationary-source costs.
Neither the adjacent text nor the statutory context
otherwise condition this clear “language of com-
mand,” id. (citation omitted). Having made the En-
dangerment Finding pursuant to CAA § 202(a), 42
U.S.C. § 7521(a), EPA lacked discretion to defer
promulgation of the Tailpipe Rule on the basis of its
trigger of stationary-source permitting requirements
under the PSD program and Title V.

The Supreme Court’s decision in Massachusetts v.
EPA compels this interpretation of Section 202(a)(1).
“If EPA makes a finding of endangerment, the Clean
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Air Act requires the [a]gency to regulate emissions of
the deleterious pollutant from new motor vehicles.”
549 U.S. at 533. “Under the clear terms of the Clean
Air Act, EPA can avoid taking further action only if it
determines that greenhouse gases do not contribute
to climate change or if it provides some reasonable
explanation as to why it cannot or will not exercise its
discretion to determine whether they do.” Id. (empha-
sis added). In the Endangerment Finding, EPA de-
termined that motor-vehicle emissions contribute to
greenhouse gas emissions that, in turn, endanger the
public health and welfare; the agency therefore was
in no position to “avoid taking further action,” id., by
deferring promulgation of the Tailpipe Rule. Given
the non-discretionary duty in Section 202(a)(1) and
the limited flexibility available under Section
202(a)(2), which this court has held relates only to
the motor-vehicle industry, see infra Part III.C, EPA
had no statutory basis on which it could “ground
[any] reasons for” further inaction, Massachusetts v.
EPA, 549 U.S. at 535.

The plain text of Section 202(a)(1) also negates
Industry Petitioners’ contention that EPA had discre-
tion to defer the Tailpipe Rule on the basis of
NHTSA’s authority to regulate fuel economy. The
Supreme Court dismissed a near-identical argument
in Massachusetts v. EPA, rejecting the suggestion
that EPA could decline to regulate carbon-dioxide
emissions because the Department of Transportation
(DOT) had independent authority to set fuel-
efficiency standards. Id. at 531–32. “[T]hat DOT sets
mileage standards in no way licenses EPA to shirk its
environmental responsibilities,” because EPA’s duty
to promulgate emission standards derives from “a
statutory obligation wholly independent of DOT’s
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mandate to promote energy efficiency.” Id. at 532.
Just as EPA lacks authority to refuse to regulate on
the grounds of NHTSA’s regulatory authority, EPA
cannot defer regulation on that basis. A comparison
of the relevant statutes bolsters this conclusion.
Compare 49 U.S.C. § 32902(f) (“When deciding max-
imum feasible average fuel economy . . ., the Secre-
tary of Transportation shall consider . . . the effect of
other motor vehicle standards of the Government on
fuel economy. . . .”), with 42 U.S.C. § 7521(a) (includ-
ing no such direction). Nor, applying the same rea-
soning, was EPA required to treat NHTSA’s proposed
regulations as establishing the baseline for the Tail-
pipe Rule. Furthermore, the Tailpipe Rule provides
benefits above and beyond those resulting from
NHTSA’s fuel-economy standards. See, e.g., Tailpipe
Rule, 75 Fed. Reg. at 25,490 (Table III.F.1–2), 25,636
(Table IV.G.1–4). Petitioners’ related contentions re-
garding the PSD permitting triggers are addressed in
Part V.

B.

Turning to the APA, Industry Petitioners contend,
relying on Small Refiner Lead Phase–Down Task
Force v. EPA, 705 F.2d 506, 525 (D.C. Cir. 1983), and
Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976), that
EPA failed both to justify the Tailpipe Rule in terms
of the risk identified in the Endangerment Finding
and to show that the proposed standards “would
meaningfully mitigate the alleged endangerment,”
Industry Tailpipe Br. 35. Instead, they maintain that
EPA “separated these two integral steps,” id. at 11,
and “concluded that it had no obligation to show . . .
‘the resulting emissions control strategy or strategies
will have some significant degree of harm reduction
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or effectiveness in addressing the endangerment,’” id.
at 11–12 (quoting Endangerment Finding, 74 Fed.
Reg. at 66,508). These contentions fail.

Petitioners’ reliance on Small Refiner, 705 F.2d at
525, is misplaced; the court there laid out guidelines
for assessing EPA’s discretion to set numerical
standards and Petitioners do not challenge the sub-
stance of the emission standards. In Ethyl, 541 F.2d
at 7, the court assessed the scope of EPA’s authority,
under CAA § 211(c)(1), 42 U.S.C. § 1857f–6c(c)(1)
(1970) (currently codified as amended at 42 U.S.C.
§ 7545(c)(1)), to regulate lead particulate in motor-
vehicle emissions. The court rejected the argument
that the regulations had to “be premised upon factual
proof of actual harm,” Ethyl, 541 F.2d at 12, and in-
stead deferred to EPA’s reasonable interpretation
that regulations could be based on a “significant risk
of harm,” id. at 13. Nothing in Ethyl implied that
EPA’s authority to regulate was conditioned on evi-
dence of a particular level of mitigation; only a show-
ing of significant contribution was required. EPA
made such a determination in the Endangerment
Finding, concluding that vehicle emissions are a sig-
nificant contributor to domestic greenhouse gas emis-
sions. See, e.g., Endangerment Finding, 74 Fed. Reg.
at 66,499. Further, in the preamble to the Tailpipe
Rule itself, EPA found that the emission standards
would result in meaningful mitigation of greenhouse
gas emissions. For example, EPA estimated that the
Rule would result in a reduction of about 960 million
metric tons of CO2e emissions over the lifetime of the
model year 2012–2016 vehicles affected by the new
standards. See Tailpipe Rule, 75 Fed. Reg. at 25,488–
90. Other precedent is likewise unhelpful to Petition-
ers: in Chemical Manufacturers Association v. EPA,
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217 F.3d 861, 866 (D.C. Cir. 2000), “nothing in the
record” indicated that the challenged regulatory pro-
gram would “directly or indirectly, further the Clean
Air Act’s environmental goals,” whereas here the rec-
ord is fulsome, see supra Part II.

C.

Petitioners also invoke Section 202(a)(2) as sup-
port for their contention that EPA must consider sta-
tionary-source costs in the Tailpipe Rule. Section
202(a)(2) provides:

Any regulation prescribed under para-
graph (1) of this subsection . . . shall
take effect after such period as the Ad-
ministrator finds necessary to permit
the development and application of the
requisite technology, giving appropriate
consideration to the cost of compliance
within such period.

42 U.S.C. § 7521(a)(2). State Petitioners maintain the
reference to compliance costs encompasses those ex-
perienced by stationary sources under the PSD pro-
gram, while Industry Petitioners maintain station-
ary-source costs are a relevant factor in EPA’s Sec-
tion 202(a)(1) rulemaking. This court, however, has
held that the Section 202(a)(2) reference to compli-
ance costs encompasses only the cost to the motor-
vehicle industry to come into compliance with the
new emission standards, and does not mandate con-
sideration of costs to other entities not directly sub-
ject to the proposed standards. See Motor & Equip.
Mfrs. Ass’n, Inc. v. EPA, 627 F.2d 1095, 1118 (D.C.
Cir. 1979).
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D.

Petitioners’ remaining challenges to the Tailpipe
Rule fail as well. In Part II, the court rejects the con-
tention that the Tailpipe Rule fails due to flaws in the
underlying Endangerment Finding. The record also
refutes Industry Petitioners’ suggestion that EPA
“employed a shell game to avoid,” Industry Tailpipe
Reply Br. 9 (capitalization removed), responding to
comments regarding stationary-source costs. Industry
Tailpipe Br. 19–20; see also Industry Tailpipe Reply
Br. 14–15. EPA adequately responded to “significant
comments,” 42 U.S.C. § 7607(d)(6)(B). See, e.g., Tail-
pipe Rule, 75 Fed. Reg. at 25,401–02; Tailpipe Rule,
Response to Comments at 7–65 to 7–69. And, assum-
ing other statutory mandates provide a basis for judi-
cial review, see Industry Tailpipe Br. 21–22 (listing
mandates); see, e.g., Small Refiner, 705 F.2d at 537–
39, the record shows EPA’s compliance, see Tailpipe
Rule, 75 Fed. Reg. at 25,539–42, and that EPA was
not arbitrary and capricious by not considering sta-
tionary-source costs in its analyses. See, e.g., Michi-
gan v. EPA, 213 F.3d 663, 689 (D.C. Cir. 2000); Mid–
Tex Elec. Coop., Inc. v. FERC, 773 F.2d 327, 341–42
(D.C. Cir. 1985). EPA’s economic impact assessment
conducted pursuant to CAA § 317, 42 U.S.C. § 7617,
does not provide grounds for granting the petitions
because Petitioners’ contentions that EPA, “[i]n defi-
ance of these requirements, . . . refused to estimate or
even consider the costs of the [Tailpipe Rule] for sta-
tionary sources,” Industry Tailpipe Br. 22, are no
more than another attempt to avoid the plain text of
Section 202(a). See also 42 U.S.C. § 7617(e).
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IV.

We turn next to the stationary source regulations.
As noted supra in Part I, EPA’s interpretation of the
CAA requires PSD and Title V permits for stationary
sources whose potential emissions exceed statutory
thresholds for any regulated pollutant—including
greenhouse gases. Industry Petitioners now challenge
EPA’s longstanding interpretation of the scope of the
permitting requirements for construction and modifi-
cation of major emitting facilities under CAA Sections
165(a) and 169(1), 42 U.S.C. §§ 7475(a) & 7479(1)
(“the PSD permitting triggers”). EPA maintains that
this challenge is untimely because its interpretation
of the PSD permitting triggers was set forth in its
1978, 1980, and 2002 Rules.

In 1978, EPA defined “major stationary source” as
a source that emits major amounts of “any air pollu-
tant regulated under the [CAA].” Part 51—
Requirements for Preparation, Adoption, and Submit-
tal of Implementation Plans; Prevention of Significant
Air Quality Deterioration (“1978 Implementation
Plan Requirements”), 43 Fed. Reg. 26,380, 26,382
(June 19, 1978). Industry petitioners’ challenge to the
1978 Rule in Alabama Power Co. v. Costle, 636 F.2d
323 (D.C. Cir. 1980) reflected their understanding
that EPA would apply the PSD permitting program
to both pollutants regulated pursuant to National
Ambient Air Quality Standards (NAAQS) and other
regulated pollutants. See Br. for Industry Pet’rs on
Regulation of Pollutants other than Sulfur Dioxide
and Particulates, No. 78–1006 (and consolidated cas-
es) (Dec. 19, 1978) at 10, 12. In the 1980 Rule, EPA
highlighted that to be subject to PSD review, a
“source need only emit any pollutant in major
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amounts (i.e., the amounts specified in [CAA
§ 169(1)]) and be located in an area designated at-
tainment or unclassifiable for that or any other pollu-
tant.” 1980 Implementation Plan Requirements, 45
Fed. Reg. at 52,711 (emphasis in original). EPA ex-
plained that “any pollutant” meant “both criteria pol-
lutants, for which national ambient air quality
standards have been promulgated, and non-criteria
pollutants subject to regulation under the Act.” Id.
The same explanation of EPA’s interpretation ap-
peared in the 2002 Rule. Prevention of Significant De-
terioration and Nonattainment New Source Review,
67 Fed. Reg. 80,186, 80,239–40, 80,264 (Dec. 31,
2002).

CAA Section 307(b)(1) provides that a petition for
review of any promulgated nationally applicable reg-
ulations:

“shall be filed within sixty days from the
date notice of such promulgation . . . ap-
pears in the Federal Register, except
that if such petition is based solely on
grounds arising after such sixtieth day,
then any petition for review . . . shall be
filed within sixty days after such
grounds arise.”

42 U.S.C. § 7607(b)(1). The exception encompasses
the occurrence of an event that ripens a claim. See
Chamber of Commerce v. EPA, 642 F.3d 192, 208 n.
14 (D.C. Cir. 2011); Am. Rd. & Transp. Builders Ass’n
v. EPA, 588 F.3d 1109, 1113 (D.C. Cir. 2009). EPA
acknowledges this precedent, but maintains that the
“new grounds” exception is narrow and inapplicable
because Industry Petitioners’ challenge to EPA’s in-
terpretation of the PSD permitting triggers is based
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on legal arguments that were available during the
normal judicial review periods for the 1978, 1980, and
2002 Rules, and the “new ground” on which they now
rely is a factual development, namely the regulation
of greenhouse gases by the Tailpipe Rule. This is cor-
rect so far as it goes, but fails to demonstrate that In-
dustry Petitioners’ challenge is untimely.

Industry Petitioners point out that two petition-
ers—the National Association of Home Builders
(NAHB) and National Oilseed Processors Association
(NOPA)—have newly ripened claims as a result of the
Tailpipe Rule, which had the effect of expanding the
PSD program to never-regulated sources:

 NAHB’s members construct single family
homes, apartment buildings, and commercial build-
ings. According to the Vice President of Legal Affairs,
prior to the Tailpipe Rule, no member of NAHB was a
major source of any regulated pollutant, and thus no
member was ever required to obtain a PSD permit.
Decl. of Thomas J. Ward, Vice President of Legal Af-
fairs for NAHB, ¶ 6 (May 10, 2011). Since the Tail-
pipe Rule rendered greenhouse gases a regulated pol-
lutant, it is now certain that NAHB members that
engage in construction projects that emit greenhouse
gases in major amounts will have to obtain PSD per-
mits sometime in the future. Id. at ¶¶ 7, 8. Indeed,
EPA estimated that 6,397 multifamily buildings and
515 single family homes would trigger PSD review
annually absent the Tailoring Rule. See Prevention of
Significant Deterioration and Title V Greenhouse Gas
Tailoring Rule; Proposed Rule (“Proposed Tailoring
Rule”), 74 Fed. Reg. 55,292, 55,338 (Oct. 27, 2009).
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 NOPA’s members are large companies that
monthly produce millions of tons of vegetable meals
and over a billion pounds of oils from oilseeds, such
as soybeans. See, e.g., NOPA, January 2012 Statisti-
cal Report (Feb. 14, 2012) available at www.nopa.org;
NOPA, February 2012 Statistical Report (Mar. 14,
2012), available at www.nopa.org. According to the
Executive Vice President of Regulatory Affairs,
NOPA members operate facilities that are major
sources of criteria pollutants and, for this reason, are
subject to PSD review. Decl. of David C. Ailor, Execu-
tive Vice President of Regulatory Affairs of NOPA,
¶ 8 (May 10, 2011). Prior to promulgation of the Tail-
pipe Rule, no member’s facility had triggered PSD re-
view by virtue of emissions of a non-criteria pollu-
tant. Id. Now that greenhouse gases are a regulated
non-criteria pollutant, many NOPA members will
have to obtain PSD permits as result of their facili-
ties’ emissions of a non-criteria pollutant. Id. at ¶¶ 9,
10. For some NOPA members this time is not far off
because renovations to their facilities will result in
greenhouse gas emissions above the significance
thresholds set by the Tailoring Rule, 75 Fed. Reg. at
31,567. Id. at ¶ 9.

Industry Petitioners thus maintain that because
NAHB and NOPA filed their petitions on July 6,
2010, within 60 days of the promulgation of the Tail-
pipe Rule in the Federal Register on May 7, 2010,
their challenges are timely.

“Ripeness, while often spoken of as a justiciability
doctrine distinct from standing, in fact shares the
constitutional requirement of standing that an injury
in fact be certainly impending.” Nat’l Treasury Emp.
Union v. United States, 101 F.3d 1423, 1427 (D.C.
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Cir. 1996). During an initial review period, although
purely legal claims may be justiciable and, thus, pru-
dentially ripe, a party without an immediate or
threatened injury lacks a constitutionally ripe claim.
See Baltimore Gas & Elec. Co. v. ICC, 672 F.2d 146,
149 (D.C. Cir. 1982). EPA’s position would conflate
the constitutional and prudential considerations.
Constitutional ripeness exists where a challenge “in-
volve[s], at least in part, the existence of a live ‘Case
or Controversy.’ ” Duke Power Co. v. Carolina Envtl.
Study Group, 438 U.S. 59, 81 (1978). Prudential con-
siderations embodied in the ripeness doctrine relate
to “the fitness of the issues for judicial decision and
the hardship to the parties of withholding court con-
sideration.” Abbott Labs. v. Gardner, 387 U.S. 136,
149 (1967); see Duke Power, 438 U.S. at 81. Standing
to challenge agency action exists where a petitioner
can demonstrate an “injury in fact” that is fairly
traceable to the challenged action and is likely to be
redressed by a favorable judicial decision. Reytblatt v.
NRC, 105 F.3d 715, 721 (D.C. Cir. 1997) (citing Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992)).

Had NAHB and NOPA challenged EPA’s interpre-
tation of the PSD permitting triggers in 1978, 1980,
or 2002, as EPA suggests, the court would have
lacked jurisdiction under Article III of the Constitu-
tion because their alleged injuries were only specula-
tive. See, e.g., Occidental Permian Ltd. v. FERC, 673
F.3d 1024, 1026 (D.C. Cir. 2012); Baltimore Gas &
Elec. Co., 672 F.2d at 149. At that time, NAHB and
NOPA could have shown only the possibility that
their members would be injured if EPA were someday
to determine that greenhouse gases were a pollutant
that endangers human health and welfare and to
adopt a rule regulating the greenhouse gas emissions
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of stationary sources. EPA does not challenge the as-
sertions in the NAHB and NOPA declarations, which
establish no such rule was promulgated prior to the
Tailpipe Rule.

The NAHB and NOPA challenges ceased to be
speculative when EPA promulgated the Tailpipe Rule
regulating greenhouse gases and their challenges
ripened because of the “substantial probability” of in-
jury to them. See Baltimore Gas & Elec. Co., 672 F.2d
at 149. Although, as EPA notes, other Industry Peti-
tioners’ challenges to EPA’s interpretation of the PSD
permitting triggers ripened decades earlier, this court
has assured petitioners with unripe claims that “they
will not be foreclosed from judicial review when the
appropriate time comes,” Grand Canyon Air Tour
Coalition v. FAA, 154 F.3d 455, 473 (D.C. Cir. 1998),
and that they “need not fear preclusion by reason of
the 60–day stipulation [barring judicial review],” Bal-
timore Gas & Elec. Co., 672 F.2d at 149–50. EPA ex-
presses concern that allowing NAHB and NOPA to
litigate their newly ripened claims will have far-
reaching implications for finality of agency actions,
but “the ripeness doctrine reflects a judgment that
the disadvantages of a premature review that may
prove too abstract or unnecessary ordinarily outweigh
the additional costs of—even repetitive— . . . litiga-
tion.” Ohio Forestry Ass’n, Inc. v. Sierra Club, 523
U.S. 726, 735 (1998). Some limitations inhere in doc-
trines such as stare decisis or the law-of-the-circuit
doctrine, see LaShawn A. v. Barry, 87 F.3d 1389,
1395 (D.C. Cir. 1996) (en banc).

Because petitioners NAHB and NOPA’s challeng-
es to EPA’s PSD permitting triggers are newly rip-
ened upon promulgation of the Tailpipe Rule and
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they filed petitions for review within sixty days
thereof, their challenge to EPA’s interpretation of the
PSD permitting triggers is timely.

V.

Having established that Industry Petitioners’
challenges to the PSD permitting triggers are both
timely and ripe, we turn to the merits of their claims.

A.

CAA Title I, Part C—entitled “Prevention of Sig-
nificant Deterioration of Air Quality” (PSD)—largely
focuses on the maintenance of national ambient air
quality standards (NAAQS). Under the PSD program,
EPA designates specific pollutants as “NAAQS pollu-
tants” and sets national ambient air quality stand-
ards for those pollutants—requiring, for example,
that the concentration of a given NAAQS pollutant
may not exceed more than a certain number of parts
per billion in the ambient air. See generally 42 U.S.C.
§ 7407. Thus far, EPA has designated six NAAQS pol-
lutants: carbon monoxide, lead, nitrogen dioxide,
ozone, particle pollution, and sulfur dioxide. None of
these NAAQS pollutants is one of the six well-mixed
greenhouse gases defined as an “air pollutant” in the
Endangerment Finding. See Environmental Protec-
tion Agency, National Ambient Air Quality Stand-
ards, available at http://www.epa.
gov/air/criteria.html (last visited May 3, 2012); En-
dangerment Finding, 74 Fed. Reg. 66,536–37.

Acting upon information submitted by states, EPA
then determines whether each region of the country
is in “attainment” or “nonattainment” with the prom-
ulgated air quality standard for each NAAQS pollu-
tant, or, alternatively, whether a region is “unclassi-
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fiable” for that pollutant. 42 U.S.C. § 7407(d)(1)(A).
An area in attainment for a NAAQS pollutant is “any
area . . . that meets the . . . ambient air quality
standard for the pollutant.” Id. § 7407(d)(1)(A)(ii). By
contrast, an area in nonattainment for a NAAQS pol-
lutant is “any area that does not meet (or that con-
tributes to ambient air quality in a nearby area that
does not meet) the national . . . ambient air quality
standard for the pollutant.” Id. § 7407(d)(1)(A)(i). Fi-
nally, an unclassifiable area is any area that “cannot
be classified on the basis of available information as
meeting or not meeting the . . . ambient air quality
standard for the pollutant.” Id. § 7407(d)(1)(A)(iii).

The PSD program applies to those areas of the
United States designated as in “attainment” or “un-
classifiable” for any NAAQS pollutant, see id. § 7471,
and requires permits for major emitting facilities em-
barking on construction or modification projects in
those regions. Id. § 7475(a). A separate part of Title I
of the CAA, Part D, governs the construction and
modification of sources in nonattainment regions. See
id. §§ 7501, 7502. It bears emphasis that attainment
classifications are pollutant-specific: depending on
the levels of each NAAQS pollutant in an area, a re-
gion can be designated as in attainment for NAAQS
pollutant A, but in nonattainment for NAAQS pollu-
tant B. If a major emitting facility in such a region
wishes to undertake a construction or modification
project, both Part C and Part D’s substantive re-
quirements apply—that is, the source must obtain a
general PSD permit and must also abide by Part D’s
more stringent, pollutant-specific requirements for
any NAAQS pollutants for which the area is in nonat-
tainment. See 1980 Implementation Plan Require-
ments, 45 Fed. Reg. at 52,711–12 (“where a source
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emits in major amounts a pollutant for which the ar-
ea in which the source would locate is designated
nonattainment, Part D NSR rather than Part C PSD
review should apply to those pollutants.”) (emphasis
added).

The key substantive provision in the PSD program
is CAA Section 165(a), which establishes permitting
requirements for “major emitting facilities” located in
attainment or unclassifiable regions. In relevant part,
section 165(a) provides that “[n]o major emitting fa-
cility . . . may be constructed in any area to which
this part applies unless” the facility obtains a PSD
permit. 42 U.S.C. § 7475(a). To obtain a PSD permit,
a covered source must, among other things, install
the “best available control technology [BACT] for
each pollutant subject to regulation under [the
CAA]”—regardless of whether that pollutant is a
NAAQS pollutant. Id. § 7475(a)(4). Since the Tailpipe
Rule became effective, EPA has regulated automotive
greenhouse gas emissions under Title II of the Act.
Thus, greenhouse gases are now a “pollutant subject
to regulation under” the Act, and, as required by the
statute itself, any “major emitting facility” covered by
the PSD program must install BACT for greenhouse
gases. See id.

The dispute in this case centers largely on the
scope of the PSD program—specifically, which sta-
tionary sources count as “major emitting facilities”
subject to regulation. CAA Section 169(1) defines
“major emitting facility,” for the purposes of the PSD
program, as a stationary source “which emit[s], or
[has] the potential to emit” either 100 tons per year
(tpy) or 250 tpy of “any air pollutant.” 42 U.S.C.
§ 7479(1) (emphasis added). As discussed supra in
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Part I, whether the 100 or 250 tpy threshold applies
depends on the type of source. Certain listed catego-
ries of sources—for example, iron and steel mill
plants—qualify as “major emitting facilities” if they
have the potential to emit over 100 tons per year of
“any air pollutant.” Id. All other stationary sources
are “major emitting facilities” if they have the poten-
tial to emit over 250 tons per year of “any air pollu-
tant.” Id.

As mentioned above, since 1978 EPA has inter-
preted the phrase “any air pollutant” in the definition
of “major emitting facility” as “any air pollutant regu-
lated under the CAA.” See 1978 Implementation Plan
Requirements, 43 Fed. Reg. at 26,388, 26,403; supra
Part IV. Thus, because the PSD program covers “ma-
jor emitting facilities” in “any area to which this part
applies,” 42 U.S.C. § 7475, EPA requires PSD permits
for stationary sources that 1) are located in an area
designated as attainment or unclassifiable for any
NAAQS pollutant, and 2) emit 100/250 tpy of any
regulated air pollutant, regardless of whether that
pollutant is itself a NAAQS pollutant. See 1980 Im-
plementation Plan Requirements, 45 Fed. Reg. at
52,710–11. Consequently, once the Tailpipe Rule took
effect and made greenhouse gases a regulated pollu-
tant under Title II of the Act, the PSD program au-
tomatically applied to facilities emitting over 100/250
tpy of greenhouse gases. But because immediate reg-
ulation of greenhouse gas-emitting sources exceeding
the 100/250 tpy benchmark would result in “over-
whelming permitting burdens that would . . . fall on
permitting authorities and sources,” Tailoring Rule,
75 Fed. Reg. at 31,516, EPA’s Tailoring Rule provided
that, for now, sources are subject to PSD permitting
requirements only if they have the potential to emit
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over 100,000 tpy of greenhouse gases (for a construc-
tion project) or 75,000 tpy (for a modification project).
Id. at 31,523; see also infra, Part VI.

According to EPA, its longstanding interpretation
of the phrase “any air pollutant”—“any air pollutant
regulated under the CAA”—is compelled by the stat-
ute. See id. at 31,517. Disputing this point, Industry
Petitioners argue that the phrase is capable of a far
more circumscribed meaning and that EPA could
have—and should have—avoided extending the PSD
permitting program to major greenhouse gas emit-
ters. For the reasons discussed below, we agree with
EPA that its longstanding interpretation of the PSD
permitting trigger is statutorily compelled. Thus, as
EPA argues, it “must give effect to the unambiguous-
ly expressed intent of Congress,” Chevron, 467 U.S. at
843, which here requires PSD coverage for major
emitters of any regulated air pollutant.

We begin our analysis, as we must, with the stat-
ute’s plain language. See Chevron, 467 U.S. at 842
(“First, always, is the question whether Congress has
directly spoken to the precise question at issue.”).
CAA Section 169(1) requires PSD permits for station-
ary sources emitting major amounts of “any air pollu-
tant.” 42 U.S.C. § 7479(1) (emphasis added). On its
face, “the word ‘any’ has an expansive meaning, that
is, ‘one or some indiscriminately of whatever kind,’ ”
United States v. Gonzales, 520 U.S. 1, 5 (1997) (quot-
ing WEBSTER’S THIRD NEW INTERNATIONAL

DICTIONARY 97 (1976)). Greenhouse gases are indis-
putably an “air pollutant.” See Massachusetts v. EPA,
549 U.S. at 528–29. Congress’s use of the broad, in-
discriminate modifier “any” thus strongly suggests
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that the phrase “any air pollutant” encompasses
greenhouse gases.

This plain-language reading of the statute is but-
tressed by the Supreme Court’s decision in Massa-
chusetts v. EPA. There the Court determined that
CAA’s overarching definition of “air pollutant” in Sec-
tion 302(g)—which applies to all provisions of the Act,
including the PSD program—unambiguously includes
greenhouse gases. Noting that “[t]he Clean Air Act’s
sweeping definition of ‘air pollutant’ includes ‘any air
pollution agent or combination of such agents . . . .
which is emitted into or otherwise enters the ambient
air,” the Court held that “the definition embraces all
airborne compounds of whatever stripe, and under-
scores that intent through repeated use of the word
‘any.’ ” Id. at 529 (quoting 42 U.S.C. § 7602(g)) (second
and third emphases added). Crucially for purposes of
the issue before us, the Court concluded that “[t]he
statute is unambiguous.” Id.

Thus, we are faced with a statutory term—“air
pollutant”—that the Supreme Court has determined
unambiguously encompasses greenhouse gases. This
phrase is preceded by the expansive term “any,” a
word the Court held “underscores” Congress’s intent
to include “all” air pollutants “of whatever stripe.” See
id. Absent some compelling reason to think other-
wise, “ ‘any’ . . . means any,” Ford v. Mabus, 629 F.3d
198, 206 (D.C. Cir. 2010), and Petitioners have given
us no reason to construe that word narrowly here. To
the contrary: given both the statute’s plain language
and the Supreme Court’s decision in Massachusetts v.
EPA, we have little trouble concluding that the
phrase “any air pollutant” includes all regulated air
pollutants, including greenhouse gases.
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In reaching this conclusion, we recognize that
EPA’s definition of “any air pollutant” slightly nar-
rows the literal statutory definition, which nowhere
requires that “any air pollutant” be a regulated pollu-
tant. See 42 U.S.C. § 7479(1). But this does not make
the statutory language ambiguous. Indeed, “any regu-
lated air pollutant” is the only logical reading of the
statute. The CAA’s universal definition of “air pollu-
tant”—the one at issue in Massachusetts v. EPA—
provides that the term includes “any physical, chemi-
cal, biological [or] radioactive . . . substance or matter
which is emitted into or otherwise enters the ambient
air.” Id. § 7602(g). Of course, nothing in the CAA re-
quires regulation of a substance simply because it
qualifies as an “air pollutant” under this broad defini-
tion. As discussed supra in Parts II and III, for exam-
ple, the Act requires EPA to prescribe motor vehicle
“standards applicable to the emission of any air pollu-
tant” only if that pollutant “cause[s], or contribute[s]
to, air pollution which may reasonably be anticipated
to endanger public health or welfare.” Id.
§ 7521(a)(1). But if “any air pollutant” in the defini-
tion of “major emitting facility” was read to encom-
pass both regulated and nonregulated air pollutants,
sources could qualify as major emitting facilities—
and thus be subjected to PSD permitting require-
ments—if they emitted 100/250 tpy of a “physical,
chemical, [or] biological” substance EPA had deter-
mined was harmless. It is absurd to think that Con-
gress intended to subject stationary sources to the
PSD permitting requirements due to emissions of
substances that do not “endanger public health or
welfare.” Id. § 7521(a)(1). Thus, “any regulated air
pollutant” is, in this context, the only plausible read-
ing of “any air pollutant.”
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We find further support for this definition
throughout the CAA. First, as previously mentioned,
the PSD program provides that all major emitting fa-
cilities must install BACT for “each pollutant subject
to regulation under [the CAA].” Id. § 7475(a)(4).
“Each pollutant subject to regulation under” the Act
is, of course, synonymous with “any air pollutant reg-
ulated under the Act.” Thus, EPA’s interpretation of
“any air pollutant” in the definition of “major emit-
ting facilities” harmonizes the PSD program’s scope
(i.e., which pollutants trigger PSD coverage) with its
substantive requirements (i.e., which pollutants must
be controlled to obtain a permit). In other words, be-
cause a covered source must control greenhouse gas
emissions, it makes sense that major emissions of
greenhouse gases would subject that source to the
PSD program.

Second, a PSD permittee is required to establish
that it

will not cause, or contribute to, air pollu-
tion in excess of any (A) maximum al-
lowable increase or maximum allowable
concentration for any pollutant in any
area to which this part applies more
than one time per year, (B) national am-
bient air quality standard in any air
quality control region, or (C) any other
applicable emission standard or stand-
ard of performance under [the CAA].

Id. § 7475(a)(3). Subsections (A) and (B) prohibit a
permitted source from contributing to a concentration
of NAAQS pollutants that exceeds EPA’s standards.
By contrast, subsection (C) has an entirely different
focus: it prohibits a permitted source from causing or
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contributing to air pollution in excess of any CAA
emission standard. Thus, as EPA notes, “what this
provision establishes is that while the PSD program
was certainly directed towards NAAQS-criteria pollu-
tants, it also was directed at maintaining air quality
for other pollutants regulated under other provi-
sions.” EPA Timing & Tailoring Br. 101. EPA’s de-
termination that “any air pollutant” means “any air
pollutant regulated under the Act”—encompassing
the greenhouse gases regulated under Title II—is en-
tirely consistent with this focus.

Finally, Congress made perfectly clear that the
PSD program was meant to protect against precisely
the types of harms caused by greenhouse gases. The
PSD provision contains a section entitled “Congres-
sional declaration of purpose,” which provides, in rel-
evant part, that “[t]he purposes of this part are . . . to
protect public health and welfare from any actual or
potential adverse effect which in the Administrator’s
judgment may reasonably be anticipated to occur
from air pollution.” 42 U.S.C. § 7470(1). The CAA fur-
ther provides that “[a]ll language referring to effects
on welfare includes, but is not limited to, effects on
. . . weather . . . and climate.” Id. § 7602(h). As previ-
ously noted, EPA in the Endangerment Finding
“marshaled . . . substantial . . . . scientific evidence
. . . for the proposition that greenhouse gases trap
heat on earth that would otherwise dissipate into
space [and] that this ‘greenhouse effect’ warms the
climate.” Part II, supra at 28–29. It further concluded
that this “anthropogenically induced climate change”
was likely to threaten the public welfare through,
among other things, “extreme weather events.” Id. at
15–16. Thus, one express purpose of the program is to
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protect against the harms caused by greenhouse gas-
es.

In sum, we are faced with a statutory term—“any
air pollutant”—that the Supreme Court has deter-
mined is “expansive,” and “unambiguous[ly]” includes
greenhouse gases. Massachusetts v. EPA, 549 U.S. at
529. Moreover, the PSD program requires covered
sources to install control technology for “each pollu-
tant” regulated under the CAA, 42 U.S.C.
§ 7475(a)(4), and to establish that they “will not
cause, or contribute to, air pollution in excess of any
. . . emission standard . . . under [the CAA].” Id.
§ 7475(a)(3) (emphasis added). These provisions
demonstrate that the PSD program was intended to
control pollutants regulated under every section of
the Act. Finally, Congress’s “Declaration of Purpose”
expressly states that the PSD program was meant, in
part, to protect against adverse effects on “weather”
and “climate”—precisely the types of harm caused by
greenhouse gases. See id. § 7470(1). Given all this, we
have little trouble concluding that “any air pollutant”
in the definition of “major emitting facility” unam-
biguously means “any air pollutant regulated under
the CAA.”

B.

Industry Petitioners offer three alternative inter-
pretations of the PSD permitting triggers, none of
which cast doubt on the unambiguous nature of the
statute.

As a preliminary matter, we note that none of Pe-
titioners’ alternative interpretations applies to Title
V. To the contrary, all of the proposed alternative in-
terpretations are based on the structure of—and pur-
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ported Congressional intent behind—the PSD pro-
gram. Indeed, Industry Petitioners never argue that
their proposed alternative interpretations are rele-
vant to Title V. Petitioners have thus forfeited any
challenges to EPA’s greenhouse gas-inclusive inter-
pretation of Title V. See, e.g., Nat’l Steel & Shipbuild-
ing Co. v. NLRB, 156 F.3d 1268, 1273 (D.C. Cir. 1998)
(petitioners forfeit an argument by failing to raise it
in their opening brief).

Industry Petitioners’ first alternative is simple
enough. Because the PSD program focuses on “the air
people breathe in certain geographically defined . . .
areas,” Coalition for Responsible Reg. Timing & Tai-
loring Br. 38, Industry Petitioners contend that the
term “pollutant” in the PSD statute encompasses only
air pollutants that, unlike greenhouse gases, “pollute
locally.” Id. at 35. Industry Petitioners would thus
apply a greenhouse gas-exclusive interpretation of
“pollutant” throughout the statute’s PSD provision.
Under this reading, a source would qualify as a “ma-
jor emitting facility” only if it emits 100/250 tpy of
“any air pollutant” except greenhouse gases. See 42
U.S.C. § 7479(1). Moreover, sources that are subject
to PSD permitting requirements would be required to
install BACT for “each pollutant subject to regulation
under [the CAA]”—except greenhouse gases. Id.
§ 7475(a)(4).

We can easily dispose of Industry Petitioners’ ar-
gument that the PSD program’s “concerns with local
emissions,” Coalition for Responsible Reg. Timing &
Tailoring Br. 36, somehow limit the BACT provision.
The statutory text provides, without qualification,
that covered sources must install the “best available
control technology for each pollutant subject to regu-
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lation under [the CAA].” 42 U.S.C. § 7475(a)(4) (em-
phasis added). Because greenhouse gases are indis-
putably a pollutant subject to regulation under the
Act, it is crystal clear that PSD permittees must in-
stall BACT for greenhouse gases. “When the words of
a statute are unambiguous . . . judicial inquiry is
complete.” Connecticut Nat’l Bank v. Germain, 503
U.S. 249, 254 (1992) (internal quotation marks omit-
ted).

Equally without merit is Industry Petitioners’ ar-
gument that the PSD program’s regional focus re-
quires a greenhouse gas-exclusive interpretation of
“any air pollutant” in the definition of “major emit-
ting facility.” In support of this contention, Industry
Petitioners note that CAA Section 161 provides that
states’ implementation plans for the PSD program
“shall contain emission limitations and such other
measures as may be necessary . . . to prevent signifi-
cant deterioration of air quality in each region.” 42
U.S.C. § 7471 (emphasis added). The term “air quali-
ty,” Industry Petitioners contend, implies a focus on
“the air people breathe,” and the term “in each re-
gion” suggests that Congress was concerned about
local, not global, effects. See Coalition for Responsible
Reg. Timing & Tailoring Br. 36. Moreover, Industry
Petitioners note that when Congress enacted the PSD
program in 1977, it did so “against the backdrop of a
known universe of CAA-regulated pollutants.” Id. All
these pollutants, Industry Petitioners argue, “were
regulated because they could cause elevated ground-
level concentrations in ambient air people breathe.”
Id. And as Industry Petitioners point out, EPA itself
has concluded that greenhouse gases are problematic
for reasons other than local health and environmen-
tal concerns. In EPA’s Advance Notice of Proposed
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Rulemaking for the regulations at issue here, for ex-
ample, the agency noted that “[a] significant differ-
ence between the major [greenhouse gases] and most
air pollutants regulated under the CAA is that
[greenhouse gases] have much longer atmospheric
lifetimes [and] . . . can remain in the atmosphere for
decades to centuries.” Regulating Greenhouse Gas
Emissions Under the Clean Air Act (“Greenhouse Gas
Advance Notice”), 73 Fed. Reg. 44,354, 44,400–01 (Ju-
ly 30, 2008). Moreover, “unlike traditional air pollu-
tants,” greenhouse gases “become well mixed
throughout the global atmosphere so that the long-
term distribution of [greenhouse gas] concentrations
is not dependant on local emission sources.” Id. Thus,
Industry Petitioners conclude, greenhouse gases are
problematic for reasons entirely distinct from the lo-
cal concerns that provided the basis for the PSD pro-
gram. Given this, the phrase “any air pollutant” can-
not be applied to greenhouse gases in the context of
the regionally-focused PSD program.

As an initial matter, we note that the Supreme
Court rejected a very similar argument in Massachu-
setts v. EPA. There, EPA attempted to distinguish be-
tween greenhouse gases and other air pollution
agents “because greenhouse gases permeate the
world’s atmosphere rather than a limited area near
the earth’s surface.” Massachusetts v. EPA, 549 U.S.
at 529 n. 26. The Court held that this was “a plainly
unreasonable reading of a sweeping statutory provi-
sion designed to capture ‘any physical, chemical . . .
substance or matter which is emitted into or other-
wise enters the ambient air,” id. (quoting 42 U.S.C.
§ 7602(g)), thus rejecting the dissent’s view that
“EPA’s exclusion of greenhouse gases . . . is entitled
to deference.” Id. As the Court noted, the purported
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distinction between greenhouse gases and “tradition-
al” air pollutants “finds no support in the text of the
statute, which uses the phrase ‘the ambient air’ with-
out distinguishing between atmospheric layers.” Id.
Massachusetts v. EPA thus forecloses Industry Peti-
tioners’ argument that because greenhouse gases do
not “cause elevated ground-level concentrations in
ambient air people breathe,” Coalition for Responsi-
ble Reg. Timing & Tailoring Br. 36, EPA should have
adopted a greenhouse gas-exclusive interpretation of
“any air pollutant.”

We also have little trouble disposing of Industry
Petitioners’ argument that the PSD program is spe-
cifically focused solely on localized air pollution. True,
as Industry Petitioners note, one part of the PSD
program requires states to “prevent significant dete-
rioration of air quality in each region.” 42 U.S.C.
§ 7471 (emphasis added). But while localized air
quality is obviously one concern of the PSD program,
a comprehensive reading of the statute shows it was
also meant to address a much broader range of
harms. As an initial matter, the PSD provision’s
“Congressional declaration of purpose” section expan-
sively provides that the program is intended “to pro-
tect public health and welfare from any actual or po-
tential adverse effect . . . from air pollution.” Id.
§ 7470(1) (emphasis added). Nothing in this section
limits the PSD program to adverse effects on local air
quality; to the contrary, the word “any” here gives
this clause an “expansive meaning” which we see “no
reason to contravene.” New York, 443 F.3d at 885 (in-
ternal quotation marks omitted). Indeed, the CAA
expressly provides that effects on “welfare” means
“effects on . . . weather . . . and climate.” 42 U.S.C.
§ 7602(h). It seems quite clear to us, then, that the
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PSD program was intended to protect against pre-
cisely the types of harms caused by greenhouse gases.
This broad understanding of the PSD program’s scope
is buttressed by the fact that the program requires
covered sources to control “each pollutant subject to
regulation under [the CAA],” and further requires
sources to comply with “any . . . emission standard”
under the CAA. Id. § 7475(a)(3); (a)(4) (emphasis
added). These substantive requirements amount to
further evidence that Congress wanted the PSD pro-
gram to cover all regulated pollutants, regardless of
the type of harm those pollutants cause.

In light of the PSD program’s broad scope of regu-
lation and the express purposes of the program, we
conclude—consistent with the Supreme Court in
Massachusetts v. EPA—that Industry Petitioners’
greenhouse gas-exclusive interpretation of “pollutant”
is “a plainly unreasonable reading” of the statute.
Massachusetts v. EPA, 549 U.S. at 529 n. 26.

1.

For their second alternative interpretation, Indus-
try Petitioners argue that the PSD program’s defini-
tion of “major emitting facility” establishes a “pollu-
tant-specific situs requirement.” Am. Chemistry
Council Br. 33. Under this reading of the statute, a
stationary source is subject to PSD permitting re-
quirements only if “(1) a source has major emissions
of a NAAQS criteria pollutant and (2) the source is
located in an area attaining that pollutant’s” air qual-
ity standard. Coalition for Responsible Reg. Timing &
Tailoring Br. 23. Thus, for example, a source would
be subject to the PSD permitting requirements if it 1)
emits over 100/250 tpy of sulfur dioxide (a NAAQS
criteria pollutant), and 2) is located in an area that is
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in “attainment,” or is “unclassifiable,” for sulfur diox-
ide. But under this approach, a stationary source
could never be subject to the PSD program solely be-
cause of its greenhouse gas emissions. After all, In-
dustry Petitioners observe, EPA declined to make
greenhouse gases a NAAQS criteria pollutant. In-
stead, EPA regulated greenhouse gases only under
Title II of the Act, dealing with motor vehicle emis-
sions. Because “no major source of [greenhouse gases]
can be located in an area attaining the nonexistent
[air quality standard] for [greenhouse gases],” id. at
24, Industry Petitioners point out that their reading
of the statute would bring no new stationary sources
under the PSD program’s ambit—alleviating any “ab-
surd results” caused by excessive permitting re-
quirements, id. at 25.

Industry Petitioners emphasize that, unlike their
first proposed alternative, nothing in this approach
would “wholly exempt [greenhouse gases] from PSD.”
Coalition for Responsible Reg. Timing & Tailoring
Reply Br. 20. Although a pollutant-specific situs re-
quirement would limit the number of sources subject
to the PSD program, nothing in this proposed reading
of the statute would alter the substantive require-
ments for PSD permits, including the requirement
that all regulated sources install BACT “for each pol-
lutant subject to regulation under [the CAA].” 42
U.S.C. § 7475(a)(4). So, for example, under this inter-
pretation, a hypothetical stationary source emitting
more than 100/250 tpy of sulfur dioxide and located
in an area designated as “in attainment” for sulfur
dioxide, must still install BACT for “each pollutant
subject to regulation” under the Act, including green-
house gases. Their key point, though, is that sources
emitting only major amounts of greenhouse gases—
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but not major amounts of a NAAQS criteria pollu-
tant—would escape PSD permitting requirements.

Industry Petitioners’ argument in support of this
interpretation proceeds in several steps. First, they
argue that the term “any air pollutant,” though “ca-
pacious and flexible by itself,” “is a chameleon term”
when placed in certain contexts. Am. Chemistry
Council Br. 38. Indeed, Industry Petitioners note that
EPA has already narrowed the literal meaning of the
term “any air pollutant” here. After all, and as dis-
cussed supra, although the statutory term “air pollu-
tant” includes “any physical [or] chemical . . . sub-
stance or matter,” 42 U.S.C. § 7602(g), EPA has long
maintained that the term “any air pollutant” in the
definition of “major emitting facility” encompasses
only air pollutants regulated under the Act. Moreo-
ver, Industry Petitioners point out that when inter-
preting CAA Part C, Subpart 2, entitled “Visibility
Protection,” EPA determined that the term “any pol-
lutant” in the definition of “major stationary source”
meant “any visibility-impairing pollutant.” See Coali-
tion for Responsible Reg. Timing & Tailoring Br. 34
(emphasis added). The statute’s definition of “major
stationary source” in the visibility-protection subpart
is quite similar to the definition of “major emitting
facility” in the PSD subpart: for the purposes of the
visibility program, a “major stationary source” is de-
fined as a “stationary source[ ] with the potential to
emit 250 tons or more of any pollutant.” 42 U.S.C.
§ 7491(g)(7); compare 42 U.S.C. § 7479(1) (“major
emitting facility” for the purposes of the PSD pro-
gram is a source which “emit[s], or [has] the potential
to emit,” either 100 or 250 tons per year “of any air
pollutant”). These narrowed interpretations, Industry
Petitioners argue, prove that the seemingly capacious
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term “any air pollutant” is, notwithstanding that the
Supreme Court called this term “expansive” and
“sweeping,” Massachusetts v. EPA, 549 U.S. at 529
nn. 25–26, capable of a far more circumscribed mean-
ing.

According to Industry Petitioners, EPA should
have adopted that more circumscribed meaning by
interpreting “any air pollutant” as establishing a pol-
lutant-specific situs requirement. As Industry Peti-
tioners point out, the PSD program requires permits
for “major emitting facilit[ies] . . . in any area to
which this part applies,” 42 U.S.C. § 7479(1), and de-
fines “major emitting facilities” as stationary sources
emitting 100/250 tpy of “any air pollutant.” Id.
§ 7475(a). In this context, Industry Petitioners con-
tend, the phrases “any air pollutant” and “in any area
to which this part applies” must be read in concert.
And, Industry Petitioners argue, these phrases “to-
gether mean” that a source is subject to PSD permit-
ting requirements only if it emits major amounts of
“any [NAAQS] air pollutant whose NAAQS an area is
attaining.” Am. Chemistry Council Br. 33.

In support of this supposedly holistic interpreta-
tion of the statute, Industry Petitioners cite CAA
§ 163(b), a different section of the PSD provision in
which the phrase “any air pollutant” and “any area to
which this part applies” are used in conjunction with
one another. Unlike § 165(a), which sets permitting
requirements for sources covered by the PSD pro-
gram, § 163 provides guidelines for areas designated
as “in attainment” under the program. Specifically,
§ 163(b) limits the “maximum allowable increase in
concentrations of” airborne NAAQS pollutants that
may occur in an attainment area before that area’s
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“attainment” status is jeopardized. See 42 U.S.C.
§ 7473(b)(1). Subsections (1) through (3) of § 163(b)—
not directly relevant here—set limits on the maxi-
mum allowable increases for two specific NAAQS pol-
lutants, sulfur dioxide and particulate matter. Sub-
section (4) is a catchall provision, which limits the
maximum allowable increases for all other NAAQS
pollutants. It is in subsection (4) that Industry Peti-
tioners find what they believe is their payoff: the
terms “any air pollutant” and “any area to which this
part applies” in conjunction with one another. Section
163(b)(4) provides:

The maximum allowable concentration of any air pol-
lutant in any area to which this part applies shall not
exceed a concentration for such pollutant for each pe-
riod of exposure equal to—

(A) the concentration permitted under
the national secondary ambient air qual-
ity standard, or

(B) the concentration permitted under
the national primary ambient air quality
standard,

whichever concentration is lowest for such pollutant
for such period of exposure.

42 U.S.C. § 7473(b)(4) (emphasis added). As Industry
Petitioners correctly point out, in this context the
phrase “any air pollutant” must mean “any NAAQS
pollutant,” and “in any area to which this part ap-
plies” must mean “any area that is in attainment for
that NAAQS pollutant.” After all, the statute states
that the “maximum allowable concentration of any
air pollutant . . . shall not exceed” either the primary
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or secondary national ambient air quality standards.
But, as Industry Petitioners observe, national ambi-
ent air standards exist only for NAAQS pollutants, so
even if “any air pollutant” in CAA § 163(b)(4) was
read to include non-NAAQS pollutants, the phrase, in
context, would have no practical effect for those pollu-
tants. Moreover, “any area to which this part applies”
must mean “any area that is in attainment for that
NAAQS pollutant,” because if an area was in nonat-
tainment for a particular pollutant, Part D—rather
than the PSD program—would govern emissions lim-
its for that specific pollutant. See id. § 7501 (2) (“[t]he
term ‘nonattainment area’ means, for any air pollu-
tant, an area which is designated ‘nonattainment’
with respect to that pollutant”); § 7502 (c) (setting out
required “Nonattainment plan provisions”). Finally,
Industry Petitioners correctly note that a pollutant-
specific reading of the phrase “air pollutant” must al-
so apply to CAA § 165(a)(3)(A), which prohibits PSD
permittees from “caus[ing], or contribut[ing] to, air
pollution in excess of any . . . maximum allowable
concentration for any air pollutant in any area to
which this part applies more than one time per year.”
Id. § 7475(a)(3) (A) (emphasis added). This clause, as
Industry Petitioners point out, piggybacks off the
NAAQS pollutant-specific definition of “maximum al-
lowable concentration” in § 163(b)(4), prophylactically
restricting PSD permittees from endangering an ar-
ea’s attainment status. See Am. Chemistry Council
Br. 32 (describing the interplay between the two pro-
visions as “Section 163(b)(4) (and Section
165(a)(3)(A), which implements it) . . .”).

Based on all of this, Industry Petitioners conclude
that because the phrase “any air pollutant in any ar-
ea to which this part applies” in § 163(b)(4) means
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“any NAAQS pollutant in any area in attainment for
that NAAQS pollutant,” an identical reading must
apply to the definition of “major emitting facility.” As
a result, a stationary source may be subject to the
PSD program only if it emits 100/250 tpy of any
NAAQS pollutant and is located in an area designat-
ed as in attainment for that NAAQS pollutant. We
are unpersuaded.

Although we agree that the term “any air pollu-
tant” is, in some contexts, capable of narrower inter-
pretations, we see nothing in the definition of “major
emitting facility” that would allow EPA to adopt a
NAAQS pollutant-specific reading of that phrase. The
contrast with the visibility program is instructive.
There, EPA determined that “any pollutant” in the
definition of “major stationary source” meant “any
visibility-impairing pollutant.” See 40 C.F.R. pt. 51,
App. Y, § II.A. But as EPA notes, the entire visibility
program, codified in CAA Part C, Subpart 2, deals
with visibility-impairing pollutants, as reflected in
that subpart’s title: “Visibility Protection.” See 42
U.S.C. prec. § 7491. From this, “it naturally follows
that EPA’s regulations under that section should ad-
dress ‘visibility-impairing pollutants.’ ” EPA Timing &
Tailoring Br. 99 n.19. No similar guidance can be
garnered from Part C, Subpart 1, which contains the
phrase “any air pollutant” at issue here. Dealing with
far more than NAAQS pollutants, Part C, Subpart 1
requires, for example, covered sources to install
BACT for “each pollutant subject to regulation under
[the CAA].” 42 U.S.C. § 7475(a)(4). Indeed, Subpart 1
is simply—and expansively—entitled “Clean Air.” Id.
prec. § 7470. Moreover, Congress designed the PSD
program broadly to protect against “adverse effect[s]”
on “public health and welfare,” Id. § 7470(1), includ-
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ing effects on global problems like weather and cli-
mate. Id. § 7602(h).

Furthermore, the phrases “any air pollutant” and
“in any area to which this part applies” are used dif-
ferently in Section 163(b)(4) and in the PSD pro-
gram’s definition of “major emitting facility.” The
presumption that “[a] term appearing in several plac-
es in a statutory text is generally read the same way
each time it appears,” Ratzlaf v. United States, 510
U.S. 135, 143 (1994), “readily yields whenever there
is such variation in the connection in which the words
are used as reasonably to warrant the conclusion that
they were employed in different parts of the act with
different intent,” Atl. Cleaners & Dyers, Inc. v. United
States, 286 U.S. 427, 433 (1933). Here, the focus and
structure of § 163(b)(4) is entirely distinct from the
PSD permitting trigger. Section 163(b)(4) provides
that “[t]he maximum allowable concentration of any
air pollutant in any area to which this part applies
shall not exceed a [particular] concentration.” 42
U.S.C. § 7473(b)(4). By contrast, § 165(a) provides
that “[n]o major emitting facility . . . may be con-
structed in any area to which this part applies” un-
less certain conditions are met, id. § 7475(a), and
§ 169(1) defines “major emitting facility” as any sta-
tionary source that emits or has the potential to emit
threshold amounts of “any air pollutant,” id.
§ 7479(1). The differences between these two provi-
sions are manifest. In § 163(b)(4), the phrases “any
air pollutant” and “in any area to which this part ap-
plies” appear next to one another, and it is the con-
centration of the pollutant in an area that matters. In
the PSD permitting trigger, the phrases appear in
different subsections and it is the location of the facil-
ity that matters. Section 163(b)(4) thus does nothing
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to undermine the unambiguous meaning of “any air
pollutant” in the definition of “major emitting facili-
ty.”

Industry Petitioners’ pollutant-specific reading of
“any air pollutant” is further undermined by con-
trasting Part C of the Act (the PSD program) with
Part D (which regulates areas in nonattainment). Un-
like Part C, Part D is expressly pollutant-specific,
providing that “[t]he term ‘nonattainment area’
means, for any air pollutant, an area which is desig-
nated ‘nonattainment’ with respect to that pollutant.”
Id. § 7501(2) (emphasis added). Congress thus clearly
knew how to promulgate a narrow, pollutant-specific
definition of “any air pollutant.” That it did so in Part
D but not in Part C strongly suggests that the phrase
“any air pollutant” in Part C was meant to be con-
strued broadly. Keene Corp. v. United States, 508 U.S.
200, 208 (1993) (“[W]here Congress includes particu-
lar language in one section of a statute but omits it in
another . . . , it is generally presumed that Congress
acts intentionally and purposely in the disparate in-
clusion or exclusion.”) (quoting Russello v. United
States, 464 U.S. 16, 23 (1983)).

A final point: Industry Petitioners observe that
every area in the country has always been in attain-
ment for at least one NAAQS criteria pollutant. See
Tailoring Rule, 75 Fed. Reg. at 31,561. Thus, pursu-
ant to EPA’s pollutant-indifferent reading of § 165(a),
under which a major emitting facility must abide by
PSD requirements so long as it is located in an at-
tainment area for any NAAQS pollutant, every facili-
ty in the United States has always been in an “area
to which this part applies.” Consequently, Industry
Petitioners argue, “[i]f EPA’s interpretation were
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right, Congress simply could have left out the phrase
‘in any area to which this part applies’” in the PSD
permitting trigger. Am. Chemistry Council Br. 36.
But “Congress does not enact ‘stillborn’ laws,” id.
(quoting Sosa v. Alvarez–Machain, 542 U.S. 692, 714
(2004)), and interpretations that render statutory
language superfluous are disfavored. Am. Chemistry
Council Reply Br. 19. The fact that the PSD program
has applied nationwide since its inception, Industry
Petitioners conclude, thus militates against EPA’s
pollutant-indifferent approach.

This argument fails at its premise, for Industry
Petitioners confuse a lack of practical import with a
lack of meaning. To say that the phrase “in any area
to which this part applies” is currently without prac-
tical import is quite different than showing that the
phrase means nothing. Indeed, under different cir-
cumstances, the phrase would have a significant ef-
fect. If, hypothetically, one area of the country was
designated as “nonattainment” for every NAAQS pol-
lutant, the phrase “in any area to which this part ap-
plies” would limit PSD coverage, as covered sources
in that area would be subject only to Part D require-
ments. In fact, Environmental Intervenors point out
that when Congress drafted the PSD permitting trig-
gers “the prospect that some areas could be in nonat-
tainment for all NAAQS was not far-fetched.” Sierra
Club Historic Reg. Br. 23. “In the years leading up to
1977, EPA air quality data identified a number of ar-
eas that failed to meet all five of the then-current [air
quality standards] for which EPA had gathered data.”
Id. Accordingly, “in any area to which this part ap-
plies” is a meaningful phrase under EPA’s pollutant-
indifferent interpretation of the PSD permitting trig-
gers: it provides that sources need not obtain PSD
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permits if they are located in areas designated “non-
attainment” for all six NAAQS pollutants.

In short, although we agree with Industry Peti-
tioners that phrases like “any air pollutant” are, in
certain contexts, capable of a more limited meaning,
they have failed to identify any reasons that the
phrase should be read narrowly here. Nor do we
know of one. We thus conclude that EPA’s 34–year–
old interpretation of the PSD permitting triggers is
statutorily compelled: a source must obtain a permit
if it emits major amounts of any regulated pollutant
and is located in an area that is in attainment or un-
classifiable for any NAAQS pollutant.

2.

We can quickly dispose of Industry Petitioners’
third alternative interpretation, namely, that in order
to regulate new pollutants through the PSD program,
EPA was required to go through the process pre-
scribed by CAA § 166. Section 166 provides specific
steps that EPA must take when designating new
“pollutants for which national ambient air quality
standards” apply. 42 U.S.C. § 7476(a). Here, Industry
Petitioners argue, EPA unlawfully failed to follow the
steps laid out in Section 166, including a required
study of the pollutant and a one-year delay before the
effective date of regulations, before adding green-
house gases “to the PSD [c]onstellation.” Coalition for
Responsible Reg. Timing & Tailoring Br. 41.

This argument fails on its face. By its terms, § 166
applies only to new “pollutants for which national
ambient air quality standards” apply, 42 U.S.C.
§ 7476(a) (emphasis added), i.e., NAAQS criteria pol-
lutants for which regions may be classified as in “at-
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tainment,” “non-attainment,” or “unclassifiable.” And
EPA never classified greenhouse gases as a NAAQS
criteria pollutant. Instead, it simply determined that
under § 165, major emitters of greenhouse gases are
subject to the PSD program and all covered sources
must install BACT for greenhouse gases. Contrary to
Industry Petitioners’ arguments, then, § 166 has no
bearing on this addition of greenhouse gases into “the
PSD [c]onstellation.” Coalition for Responsible Reg.
Timing & Tailoring Br. 41. Indeed, we rejected a
nearly identical argument in Alabama Power, holding
that there is “no implied or apparent conflict between
sections 165 and 166; nor . . . must the requirements
of section 165 be ‘subsumed’ with those of section
166.” Alabama Power, 636 F.2d at 406. Stating what
should have been obvious from the text of the statute,
we concluded: “[S]ection 166 has a different focus
from section 165.” Id.

Thus, because EPA has never classified green-
house gases as a NAAQS criteria pollutant, the § 166
requirements are entirely inapplicable here. This sec-
tion of the CAA has absolutely no bearing on our con-
clusion that EPA’s interpretation of the PSD permit-
ting trigger is compelled by the statute itself.

VI.

Having concluded that the CAA requires PSD and
Title V permits for major emitters of greenhouse gas-
es, we turn to Petitioners’ challenges to the Tailoring
and Timing Rules themselves.

As an initial matter, we note that Petitioners fail
to make any real arguments against the Timing Rule.
To be sure, at one point State Petitioners contend
that the Timing Rule constitutes an attempt “to ex-
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tend the PSD and Title V permitting requirements to
greenhouse-gas emissions,” State Pet’rs’ Timing &
Tailoring Br. 67. This is plainly incorrect. As dis-
cussed in the previous section, greenhouse gases are
regulated under PSD and Title V pursuant to auto-
matic operation of the CAA. All the Timing Rule did
was delay the applicability of these programs, provid-
ing that major emitters of greenhouse gases would be
subject to PSD and Title V permitting requirements
only once the Tailpipe Rule actually took effect on
January 2, 2011. See Timing Rule, 75 Fed. Reg. at
17,017–19. Despite this, Petitioners confusingly urge
us to vacate “[t]he Tailoring and Timing Rules,” e.g.
State Pet’rs’ Timing & Tailoring Br. 24 (emphasis
added), although it is unclear what practical effect
vacature of the Timing Rule would have. Nonethe-
less, given this phrasing of their argument, and given
our conclusion that Petitioners lack Article III stand-
ing to challenge both rules, we shall, where appropri-
ate, discuss the Timing Rule in conjunction with the
Tailoring Rule.

In the Tailoring Rule, EPA announced that it was
“relieving overwhelming permitting burdens that
would, in the absence of this rule, fall on permitting
authorities and sources.” Tailoring Rule, 75 Fed. Reg.
at 31,516. Although the PSD statute requires permits
for sources with the potential to emit 100/250 tpy of
“any air pollutant,” 42 U.S.C. § 7479(1), EPA noted
that immediate application of that threshold to
greenhouse gas-emitting sources would cause permit
applications to jump from 280 per year to over 81,000
per year. Tailoring Rule, 75 Fed. Reg. at 31,554.
Many of these applications would come from commer-
cial and residential sources, which would “each incur,
on average, almost $60,000 in PSD permitting ex-
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penses.” Id. at 31,556. Similarly, if the Title V 100 tpy
threshold applied immediately to greenhouse gases,
sources needing operating permits would jump from
14,700 per year to 6.1 million per year. Id. at 31,562.
“The great majority of these sources would be small
commercial and residential sources” which “would in-
cur, on average, expenses of $23,175.” Id. And were
permitting authorities required to hire the 230,000
full-time employees necessary to address these per-
mit applications, “authorities would face over $21 bil-
lion in additional permitting costs each year due to
[greenhouse gases], compared to the current program
cost of $62 million each year.” Id. at 31,563.

Thus, instead of immediately requiring permits
for all sources exceeding the 100/250 tpy emissions
threshold, EPA decided to “phas[e] in the applicabil-
ity of these programs to [greenhouse gas] sources,
starting with the largest [greenhouse gas] emitters.”
Id. at 31,514. The Tailoring Rule established the first
two steps in this phased-in process. During Step One,
only sources that were “subject to PSD requirements
for their conventional pollutants anyway” (i.e., those
sources that exceeded the statutory emissions
threshold for non-greenhouse gas pollutants) were
required to install BACT for their greenhouse gas
emissions. Id. at 31,567. Step Two, which took effect
on July 1, 2011, also requires PSD permits for
sources with the potential to emit over 100,000 tpy
CO2e after a proposed construction project, or 75,000
tpy CO2e after a proposed modification project. Id. at
31,523. Step Two further requires Title V permits for
sources which have the potential to emit over 100,000
tpy CO2e. Id. at 31,516. EPA has since proposed—but
has yet to finalize—a “Step Three,” which would
maintain the current thresholds while the agency
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evaluates the possibility of regulating smaller
sources. See EPA’s 28(j) Letter 1–2, February 27,
2012.

In the Tailoring Rule, EPA justified its phased-in
approach on three interrelated grounds, each of
which rests on a distinct doctrine of administrative
law. First, EPA concluded “the costs to sources and
administrative burdens . . . that would result from
[immediate] application of the PSD and title V pro-
grams . . . at the statutory levels . . . should be con-
sidered ‘absurd results,’ ” which Congress never in-
tended. Id. at 31,517; see Am. Water Works Ass’n v.
EPA, 40 F.3d 1266, 1271 (D.C. Cir. 1994) (“[W]here a
literal reading of a statutory term would lead to ab-
surd results, the term simply has no meaning . . . and
is the proper subject of construction by EPA and the
courts.”). Thus, under the “absurd results” doctrine,
EPA concluded that the PSD and Title V programs
“should not [immediately] be read to apply to all
[greenhouse gas] sources at or above the 100/250 tpy
threshold.” Tailoring Rule, 75 Fed. Reg. at 31,554.
Second, emphasizing that immediate regulation at
the 100/250 tpy threshold would cause tremendous
administrative burden, EPA justified its deviation
from this threshold on the basis of the “administra-
tive necessity” doctrine. Id. at 31,576; see Envtl. Def.
Fund, Inc. v. EPA, 636 F.2d 1267, 1283 (D.C. Cir.
1980) (“[A]n agency may depart from the require-
ments of a regulatory statute . . . to cope with the
administrative impossibility of applying the com-
mands of the substantive statute.”). Finally, asserting
that there exists a judicial doctrine that allows agen-
cies to implement regulatory programs in a piecemeal
fashion, EPA stated that the Tailoring Rule was justi-
fied pursuant to this “one-step-at-a-time” doctrine.
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Tailoring Rule, 75 Fed. Reg. at 31,578; see Massachu-
setts v. EPA, 549 U.S. at 524 (“Agencies, like legisla-
tures, do not generally resolve massive problems in
one fell regulatory swoop.”).

Petitioners—particularly State Petitioners—argue
that none of these doctrines permit EPA to “depart
unilaterally from the [CAA’s] permitting thresholds
and replace them with numbers of its own choosing.”
State Pet’rs’ Timing & Tailoring Br. 29. Admitting
the “lamentable policy consequences of adhering to
the unambiguous numerical thresholds in the Clean
Air Act,” State Petitioners rather colorfully argue
that EPA’s attempts to alleviate those burdens “es-
tablish only that EPA is acting as a benevolent dicta-
tor rather than a tyrant.” Id. at 26. And because EPA
exceeded the boundaries of its lawful authority Peti-
tioners urge us to vacate the Tailoring Rule.

Before we may address the merits of these claims,
however, we must determine whether we have juris-
diction. “No principle,” the Supreme Court has re-
peatedly explained, “is more fundamental to the judi-
ciary’s proper role in our system of government than
the constitutional limitation of federal-court jurisdic-
tion to actual cases or controversies.” Raines v. Byrd,
521 U.S. 811, 818 (1997) (internal quotation marks
omitted). The doctrine of standing “is an essential
and unchanging part of the case-or-controversy re-
quirement.” Lujan v. Defenders of Wildlife, 504 U.S.
555, 560 (1992). To establish standing, a petitioner
must have suffered an “injury in fact” that is 1) “con-
crete and particularized . . . [and] actual or imminent,
not conjectural or hypothetical,” 2) was caused by the
conduct complained of, and 3) is “likely, as opposed to
merely speculative [to] be redressed by a favorable
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decision.” Id. at 560–61 (internal quotation marks
and citations omitted).

Petitioners fall far short of these “irreducible con-
stitutional . . . elements” of standing, id. at 560.
Simply put, Petitioners have failed to establish that
the Timing and Tailoring Rules caused them “injury
in fact,” much less injury that could be redressed by
the Rules’ vacatur. Industry Petitioners contend that
they are injured because they are subject to regula-
tion of greenhouse gases, Coalition for Responsible
Reg. Timing & Tailoring Br. 14. State Petitioners
claim injury because they own some regulated
sources and because they now carry a heavier admin-
istrative burden. State Pet’rs’ Timing & Tailoring Br.
22–23. But as discussed above, see supra Part V, the
CAA mandates PSD and Title V coverage for major
emitters of greenhouse gases. Thus, Industry Peti-
tioners were regulated and State Petitioners required
to issue permits not because of anything EPA did in
the Timing and Tailoring Rules, but by automatic op-
eration of the statute. Given this, neither the Timing
nor Tailoring Rules caused the injury Petitioners al-
lege: having to comply with PSD and Title V for
greenhouse gases.

Indeed, the Timing and Tailoring Rules actually
mitigate Petitioners’ purported injuries. Without the
Timing Rule, Petitioners may well have been subject
to PSD and Title V for greenhouse gases before Janu-
ary 2, 2011. Without the Tailoring Rule, an even
greater number of industry and state-owned sources
would be subject to PSD and Title V, and state au-
thorities would be overwhelmed with millions of addi-
tional permit applications. Thus, Petitioners have
failed to “show that, absent the government’s alleged-
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ly unlawful actions, there is a substantial probability
that they would not be injured and that, if the court
affords the relief requested, the injury will be re-
moved.” Chamber of Commerce v. EPA, 642 F.3d 192,
201 (D.C. Cir. 2011) (quotations and alterations omit-
ted). Far from it. If anything, vacature of the Tailor-
ing Rule would significantly exacerbate Petitioners’
injuries.

Attempting to remedy this obvious jurisdictional
defect, State Petitioners present two alternative theo-
ries, neither of which comes close to meeting the “ir-
reducible constitutional . . . elements” of standing.
Lujan, 504 U.S. at 560. First, State Petitioners coun-
terintuitively suggest that they actually want EPA to
immediately “appl[y] the 100/250 tpy permitting
thresholds to greenhouse-gas emissions.” State Pet’rs’
Timing & Tailoring Reply Br. 15. Admitting that va-
cature of the Tailoring Rule would result in astro-
nomical costs and unleash chaos on permitting au-
thorities, State Petitioners predict that Congress will
be forced to enact “corrective legislation” to relieve
the overwhelming permitting burdens on permitting
authorities and sources, thus mitigating their pur-
ported injuries. Id.

This theory fails. To establish standing, plaintiffs
must demonstrate that it is “likely, as opposed to
merely speculative, that the injury will be redressed
by a favorable decision,” Lujan, 504 U.S. at 561 (in-
ternal quotation marks omitted), but here, State Peti-
tioners simply hypothesize that Congress will enact
“corrective legislation.” State Pet’rs’ Timing & Tailor-
ing Reply Br. 15. We have serious doubts as to
whether, for standing purposes, it is ever “likely” that
Congress will enact legislation at all. After all, a pro-
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posed bill must make it through committees in both
the House of Representatives and the Senate and
garner a majority of votes in both chambers—
overcoming, perhaps, a filibuster in the Senate. If
passed, the bill must then be signed into law by the
President, or go back to Congress so that it may at-
tempt to override his veto. As a generation of school-
children knows, “by that time, it’s very unlikely that
[a bill will] become a law. It’s not easy to become a
law.” Schoolhouse Rock, I’m Just a Bill, at 2:41,
available at http://video.google.com/videoplay? do-
cid=7266360872513258185# (last visited June 1,
2012).

And even if the astronomical costs associated with
a 100/250 tpy permitting threshold make some Con-
gressional action likely, State Petitioners are still un-
able to show that it is “likely, as opposed to merely
speculative,” Lujan, 504 U.S. at 561, that Congress
will redress their injury. State Petitioners apparently
assume that if the 100/250 tpy permitting threshold
was immediately applied to greenhouse gases, Con-
gress would exempt those pollutants from the PSD
and Title V programs entirely. But this is just one of
many forms “corrective legislation” could take. For
example, were we to vacate the Tailoring Rule, Con-
gress could decide to readopt its key provisions in the
PSD and Title V statutes. Or it could set PSD and Ti-
tle V permitting thresholds at 25,000 tpy for green-
house gases—higher than the 100/250 tpy threshold,
but lower (and thus more costly to Petitioners) than
the thresholds promulgated in the Tailoring Rule. Or
it could do something else entirely. All of this is
guesswork, which is precisely the point: State Peti-
tioners’ faith that Congress will alleviate their injury
is inherently speculative.
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State Petitioners’ second alternative theory of
standing fares no better. In their reply brief, they
contend that even if vacating the Timing or Tailoring
Rules would indeed exacerbate their costs and admin-
istrative burdens (the purported injuries they
claimed in their opening brief), “then State Petition-
ers can establish Article III standing under Massa-
chusetts by asserting injuries caused by EPA’s failure
to regulate sooner.” State Pet’rs’ Timing & Tailoring
Reply Br. 5. Essentially, State Petitioners’ reply brief
contends that, contrary to the position taken in the
opening brief, they want more regulation, not less,
and that they wanted regulation sooner rather than
later. And because the Commonwealth of Massachu-
setts had standing to seek regulation of greenhouse
gases in Massachusetts v. EPA, State Petitioners ar-
gue that they now have standing to seek more regula-
tion of greenhouse gases as well.

This argument is completely without merit. As an
initial matter, we are aware of no authority which
permits a party to assert an entirely new injury (and
thus, an entirely new theory of standing) in its reply
brief. Quite to the contrary, we have held that, where
standing is not self- evident, “[i]n its opening brief,
the petitioner should . . . include . . . a concise recita-
tion of the basis upon which it claims standing.” Sier-
ra Club v. EPA, 292 F.3d 895, 901 (D.C. Cir. 2002)
(emphasis added); see also D.C. Cir. R. 28(a)(7) (“[i]n
cases involving direct review in this court of adminis-
trative actions, the brief of the appellant or petitioner
must set forth the basis for the claim of standing.”);
American Library Ass’n v. FCC, 401 F.3d 489, 493–94
(D.C. Cir. 2005) (discussing limitations on this prin-
ciple). After all, “it is often the case . . . that some of
the relevant facts are known only to the petitioner, to
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the exclusion of both the respondent and the court.”
Sierra Club, 292 F.3d at 901. If “the petitioner does
not submit evidence of those facts with its opening
brief,” the respondent is “left to flail at the unknown
in an attempt to prove the negative.” Id. This princi-
ple is particularly important here, for State Petition-
ers’ asserted fear of global warming stands in stark
contrast to the position they took throughout this liti-
gation. In an earlier brief, for example, they charac-
terized the Endangerment Finding as “a subjective
conviction” State Pet’rs’ Endangerment Br. 19, “sup-
ported by highly uncertain climate forecasts,” id. at
18, and “offer[ing] no criteria for determining a harm-
ful, as opposed to a safe, climate,” id. at 17. Given
this, EPA could not possibly have anticipated that
State Petitioners, abruptly donning what they them-
selves call “an environmentalist hat,” State Pet’rs’
Timing & Tailoring Reply Br. 4, would assert that
global warming causes them concrete and particular-
ized harm.

In any event, State Petitioners fail to cite any rec-
ord evidence to suggest that they are adversely af-
fected by global climate change. This is in stark con-
trast to the evidence put forward in Massachusetts v.
EPA, where the Commonwealth submitted unchal-
lenged affidavits and declarations showing that 1)
rising sea tides due to global warming had “already
begun to swallow Massachusetts’ coastal land,” and
2) “[t]he severity of that injury will only increase over
the course of the next century.” Massachusetts v.
EPA, 549 U.S. at 522–23. These specific, factual sub-
missions were key to the standing analysis in Massa-
chusetts v. EPA: the Court held that “petitioners’
submissions as they pertain to Massachusetts have
satisfied the most demanding standards of the adver-
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sarial process.” Id. at 521 (emphasis added). It is
true, as State Petitioners emphasize, that the Su-
preme Court held that states are “entitled to special
solicitude in our standing analysis.” Id. at 522. But
nothing in the Court’s opinion remotely suggests that
states are somehow exempt from the burden of estab-
lishing a concrete and particularized injury in fact.
State Petitioners, like Industry Petitioners, failed to
do so here. We shall thus dismiss all challenges to the
Timing and Tailoring Rules for lack of jurisdiction.

VII.

Following promulgation of the Timing and Tailor-
ing Rules, EPA issued a series of rules ordering
states to revise their PSD State Implementation
Plans (SIPs) to accommodate greenhouse gas regula-
tion. See Action to Ensure Authority to Issue Permits
Under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions:
Finding of Substantial Inadequacy and SIP Call, 75
Fed. Reg. 53,892 (Sept. 2, 2010), 75 Fed. Reg. 77,698
(Dec. 13, 2010); Action to Ensure Authority to Issue
Permits Under the Prevention of Significant Deterio-
ration Program to Sources of Greenhouse Gas Emis-
sions: Finding of Failure to Submit State Implemen-
tation Plan Revisions Required for Greenhouse Gases,
75 Fed. Reg. 81,874 (Dec. 29, 2010). Industry Peti-
tioners present several challenges to these SIP-
related rules. But our review in this case is limited to
four EPA decisions: the Endangerment Finding, the
Tailpipe Rule, and the Timing and Tailoring Rules.
We thus lack jurisdiction over the SIP-related rules.
Moreover, challenges to these rules are currently
pending in at least two separate cases before this
court. See Utility Air Regulatory Group v. EPA, No.
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11–1037 (consolidating various challenges); Texas v.
EPA, No. 10–1425 (challenge brought by Texas). We
decline Industry Petitioners’ invitation to rule on the
merits of cases which are properly before different
panels.

VIII.

For the foregoing reasons, we dismiss all petitions
for review of the Timing and Tailoring Rules, and de-
ny the remainder of the petitions.

So ordered.



84a

APPENDIX C

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

_________________

Filed: December 20, 2012
_________________

No. 09-1322

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

STATE OF MICHIGAN, ET AL., INTERVENORS.
_________

Consolidated with 10-1024, 10-1025, 10-1026, 10-
1030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 10-
1046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321

_________________

No. 10-1073

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS
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_________________

Consolidated with 10-1083, 10-1099, 10-1109, 10-
1110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-1124, 10-1125, 10-1126, 10-1127, 10-
1128, 10-1129, 10-1131, 10-1132, 10-1145, 10-1147,
10-1148, 10-1199, 10-1200, 10-1201, 10-1202, 10-
1203, 10-1206, 10-1207, 10-1208, 10-1210, 10-1211,
10-1212, 10-1213, 10-1216, 10-1218, 10-1219, 10-
1220, 10-1221, 10-1222

_________________

No. 10-1092

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

_________________

LANGBOARD, INC.—MDF, ET AL., INTERVENORS.
_________________

Consolidated with 10-1094, 10-1134, 10-1143, 10-
1144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 10-1182
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_________________

No. 10-1167

AMERICAN CHEMISTRY COUNCIL, PETITIONER

v.

ENVIRONMENTAL PROTECTION AGENCY AND

LISA PEREZ JACKSON, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,

RESPONDENTS

CHAMBER OF COMMERCE OF THE

UNITED STATES OF AMERICA, ET AL., INTERVENORS

_________________

Consolidated with 10-1168, 10-1169, 10-1170, 10-
1173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180

___________________

On Petitions for Rehearing En Banc
____________________

Before: SENTELLE*, Chief Judge, and HENDERSON,
ROGERS*, TATEL*, GARLAND, BROWN*, GRIFFITH, and
KAVANAUGH*, Circuit Judges.

ORDER

The petition of the Chamber of Commerce of the
United States of America, joined by the State of Alas-
ka, Peabody Energy Company, Southeastern Legal
Foundation, et al., State Petitioners and Intervenors
for Petitioners, for rehearing en banc; and the peti-
tion of the National Association of Manufacturers, et
al. for rehearing en banc in No. 10–1073, et al. and
No. 10–1167, et al., and the responses to the petitions
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were circulated to the full court, and a vote was re-
quested. Thereafter, a majority of the judges eligible
to participate did not vote in favor of the petitions.
Upon consideration of the foregoing, it is

ORDERED that the petitions be denied.

FOR THE COURT:
Mark J. Langer, Clerk

By: /s/
Jennifer M. Clark
Deputy Clerk

* Circuit Judges Brown and Kavanaugh would grant
the petitions for rehearing en banc.

* A statement by Chief Judge Sentelle and Circuit
Judges Rogers and Tatel, concurring in the denials of
rehearing en banc, is attached.

* A statement by Circuit Judge Brown, dissenting
from the denials of rehearing en banc, is attached.

* A statement by Circuit Judge Kavanaugh, dissent-
ing from the denials of rehearing en banc, is attached.

SENTELLE, Chief Judge, ROGERS, Circuit Judge,
and TATEL, Circuit Judge, concurring in the denials
of rehearing en banc:

In dissenting from the denials of rehearing en
banc, Judge Brown primarily takes issue with EPA’s
Endangerment Finding. But as she candidly
acknowledges, see Dissenting Op. at 2 (Brown, J.),
her quarrel is with the Supreme Court. In Massachu-
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setts v. EPA, 549 U.S. 497 (2007), the Court expressly
held that the Clean Air Act’s “sweeping definition of
‘air pollutant’” unambiguously includes greenhouse
gases. See id. at 528–29. Moreover, in so holding, the
Court expressly rejected many of the arguments her
dissent now presses. In particular, it rebuffed EPA’s
attempt to use “postenactment congressional actions
and deliberations” to obscure “the meaning of an oth-
erwise-unambiguous statute,” id. at 529, and found
EPA’s reliance on FDA v. Brown & Williamson To-
bacco Corp., 529 U.S. 120 (2000), “similarly mis-
placed,” Massachusetts v. EPA, 549 U.S. at 530. Seek-
ing to revive the Brown & Williamson argument,
Judge Brown suggests that the Court never consid-
ered the “far-reaching effects” of extending green-
house gas regulation to stationary sources. See Dis-
senting Op. at 18 (Brown, J.). But this is inaccurate—
the briefs before the Court explicitly raised the ar-
gument that interpreting “air pollutant” to include
greenhouse gases could have tremendous conse-
quences for stationary-source regulation. See, e.g.,
Brief of Respondent CO2 Litigation Group, Massa-
chusetts v. EPA, 549 U.S. 497 (2007) (No. 05–1120),
2006 WL 3043971 at *19–*31.

To the extent Judge Brown attempts to bypass
Massachusetts v. EPA by focusing on the statutory
condition that air pollution “reasonably be anticipated
to endanger public health or welfare,” 42 U.S.C.
§ 7521(a)(1) (emphasis added), her quarrel is not just
with the Supreme Court, but also with EPA’s as-
sessment of the science. Of course, we agree that the
statute requires EPA to find a particular causal nex-
us between the pollutant and the harm in order to
regulate. See Dissenting Op. at 9 (Brown, J.). But
that is exactly what EPA did: it found that “green-
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house gases in the atmosphere may reasonably be an-
ticipated both to endanger public health and to en-
danger public welfare.” Endangerment and Cause or
Contribute Findings for Greenhouse Gases Under Sec-
tion 202(a) of the Clean Air Act, 74 Fed.Reg. 66,496,
66,497 (Dec. 15, 2009). And, as the panel opinion ex-
plains, EPA’s scientific judgment about the causal re-
lationship between greenhouse gases and climate
change is a scientific determination entitled to “an
extreme degree of deference.” Coalition for Responsi-
ble Regulation v. EPA, 684 F.3d 102, 120 (D.C. Cir.
2012) (quoting American Farm Bureau Federation v.
EPA, 559 F.3d 512, 519 (D.C. Cir. 2009)). The dis-
sent’s suggestion that EPA was somehow statutorily
precluded from finding the requisite nexus between
greenhouse gases and harm to public health and wel-
fare, see Dissenting Op. at 10–11 (Brown, J.), is belied
by the Supreme Court’s decision to remand precisely
this question. See Massachusetts v. EPA, 549 U.S. at
532–35.

Judge Kavanaugh’s dissent relates to the scope of
the Prevention of Significant Deterioration (“PSD”)
program, an aspect of the panel opinion Judge Brown
also rejects. Specifically, Judge Kavanaugh disagrees
with EPA’s longstanding interpretation of the term
“any air pollutant,” 42 U.S.C. § 7479(1), arguing that,
in the context of the PSD program, “any air pollu-
tant” refers not to all pollutants regulated under the
Clean Air Act, but only to the six NAAQS pollutants.
Because taking the statute at its word and interpret-
ing “any air pollutant” to include greenhouse gases
would lead to what he considers absurd results,
Judge Kavanaugh insists that EPA and this Court
are obligated to read “any air pollutant” more nar-
rowly. See Dissenting Op. at 3–10 (Kavanaugh, J.).
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This argument, however, hinges on the proposition
that both readings are plausible interpretations of an
ambiguous statutory provision. See Dissenting Op. at
2–3, 10 (Kavanaugh, J.). But as the panel opinion ex-
plains at length, the statute is clear. See Coalition for
Responsible Regulation, 684 F.3d at 132–44. Congress
did not say “certain ‘air pollutants.’ ” Dissenting Op.
at 2 (Kavanaugh, J.). It said “any air pollutant,” and
it meant it. See Coalition for Responsible Regulation,
684 F.3d at 136. Thus, unlike the unreasonable in-
terpretation rejected in Kloeckner v. Solis, No. 11–
184, slip op. at 7–13 (U.S. 2012), the panel’s interpre-
tation of the statute is the only plausible one.

Moreover—and again, as the panel opinion ex-
plains at length, see Coalition for Responsible Regula-
tion, 684 F.3d at 135–36—considering “any air pollu-
tant” in context buttresses rather than undermines
the panel’s interpretation. The statute frames the
purpose of the PSD program in broad—not NAAQS-
specific—terms, emphasizing that the program’s goal
is “to protect public health and welfare from any ac-
tual or potential adverse effect which . . . may rea-
sonably be anticipate[d] to occur from air pollution.”
42 U.S.C. § 7470(1). And although certain aspects of
the program are specifically directed at NAAQS pol-
lutants, see, e.g., id. § 7473(b)(4), the program as a
whole plainly has a more expansive scope. For in-
stance, covered sources are required to (1) install the
best available control technology for “each pollutant
subject to regulation under [the Act],” id. § 7475(a)(4)
(emphasis added), and (2) demonstrate that they will
not cause or contribute to “any . . . applicable emis-
sion standard” under the Act, id. § 7475(a)(3) (em-
phasis added).
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In the end, we agree that “the question here is:
Who Decides?” Dissenting Op. at 18 (Kavanaugh, J.).
We also agree that “Congress (with the President)
sets the policy through statutes, agencies implement
that policy within statutory limits, and courts in jus-
ticiable cases ensure that agencies stay within the
statutory limits set by Congress.” Dissenting Op. at
18 (Kavanaugh, J.). Here, Congress spoke clearly,
EPA fulfilled its statutory responsibilities, and the
panel, playing its limited role, gave effect to the stat-
ute’s plain meaning. See Chevron, U.S.A., Inc. v.
NRDC, 467 U.S. 837, 842–43 (1984) (“If the intent of
Congress is clear, that is the end of the matter; for
the court, as well as the agency, must give effect to
the unambiguously expressed intent of Congress.”).

To be sure, the stakes here are high. The underly-
ing policy questions and the outcome of this case are
undoubtedly matters of exceptional importance. The
legal issues presented, however, are straightforward,
requiring no more than the application of clear stat-
utes and binding Supreme Court precedent. There is
no cause for en banc review.

BROWN, Circuit Judge, dissenting from the deni-
al of rehearing en banc:

In the summer of 1974, while waiting to start
classes at UCLA, I was lucky enough to obtain a
summer job house sitting in the pleasant, upscale
neighborhood of Pasadena. Known mostly for its Rose
Parade and Rose Bowl, Pasadena is one of the more
scenic exurbs of Los Angeles. I inhabited a sparsely
furnished, modest-but-pricey bungalow set among the
lush landscape typical of southern California. This is
a place where Birds of Paradise grow ten feet tall and
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the magenta blossoms of Bougainvillea fall like lavish
draperies from redwood garden trellises. After stay-
ing in the house more than a month and spending a
restless night listening to the agitated thrashings of
the jacaranda trees in a fitful wind, I stumbled
bleary-eyed into the kitchen, looked out the window,
and stopped—utterly dumbfounded. There—looking
like it was but a few feet beyond the back fence—
stood a mountain. Not a foothill. Not an unobtrusive
mesa. A mountain! Closer inspection revealed not a
lone majestic peak, but a whole mountain range I lat-
er identified as the San Gabriels. In those days, the
air in the Los Angeles basin was so thick with smog
that a mountain, or even a nearby mountain range,
could simply disappear.

Although the Los Angeles basin was among the
most notorious examples of the phenomenon, it was
by no means unique and certainly not the worst. It
was this crisis of ambient air quality that precipitat-
ed the enactment of the Clean Air Act (CAA). But as
the CAA’s history, language, and structure make
clear, Congress never intended the Act to serve as an
environmental cure-all. It was targeted legislation
designed to remedy a particular wrong: the harmful
direct effects of poisoned air on human beings and
their local environs. This is what Congress under-
stood as “air pollution which may reasonably be an-
ticipated to endanger public health” in the tailpipe
emissions provision, 42 U.S.C. § 7521(a)(1). The Su-
preme Court in Massachusetts v. EPA, 549 U.S. 497
(2007), however, concluded otherwise. In dicta too
suggestive to ignore, the Court implicitly assumed
that climate change could provide the basis for an
endangerment finding in the tailpipe context. See id.
at 532–33.
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Bound as I am by Massachusetts, I reluctantly
concur with the Panel’s determination that EPA may
regulate GHGs in tailpipe emissions. But I do not
choose to go quietly. Because the most significant
regulations of recent memory rest on the shakiest of
foundations, Part I of this statement engages Massa-
chusetts’s interpretive shortcomings in the hope that
either Court or Congress will restore order to the
CAA. Part II, by contrast, reflects my belief that Mas-
sachusetts does not compel the same result for Title V
and the Prevention of Significant Deterioration of Air
Quality (PSD) program. Although I agree with Judge
Kavanaugh’s dissent, Coal. for Responsible Regula-
tion v. EPA, Nos. 09–1322, et al. (Kavanaugh, J., dis-
senting from denial of rehearing en banc), I approach
the inflection point from a slightly different perspec-
tive. Part III concludes with a brief note on standing.

Because I would vote for the full court to consider
the propriety of extending Massachusetts to Title V
and the PSD program, I respectfully dissent from this
denial of rehearing en banc.

I.

A.

The origins of the Clean Air Act are closely tied to
fatal fogs and deadly air inversions that, for much of
early postindustrial history, seemed to be the inevi-
table consequence of economic progress. See Arnold
W. Reitze, Jr., A Century of Air Pollution Control
Law: What’s Worked; What’s Failed; What Might
Work, 21 ENVTL. L. 1549, 1575 (1991).1 Initially regu-

1 Inversions, sometimes known as “Londoners,” occur “when
a layer of hot air warmed by . . . water exists above cooler
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lated at the local and state level, air pollution became
the focus of the federal government only after World
War II. See id. at 1585–86. In October 1948, a severe
temperature inversion in the industrial city of Do-
nora, Pennsylvania increased air pollution to such an
extent that traffic “ ‘was virtually stopped because of
lack of visibility.’ ” The inversion killed 20 people, id.,
and prompted the federal government to begin re-
searching air pollution. Id. at 1586. By 1961, Presi-
dent Kennedy included a plea for “an effective air pol-
lution program” in his Special Message on the Natu-
ral Resources. Id. Public pressures for legislation only
increased when a “Killer Smog” engulfed London in
December 1962, killing at least 340, and a similar in-
version in New York City allegedly claimed the lives
of 200. Id. Eventually, legislation recommended by
President Kennedy in February 1963 led to the en-
actment of the CAA, which President Johnson signed
into law on December 17, 1963. Id. at 1586–87. Seven
years later, President Nixon signed The Clean Air
Amendments of 1970. The 1970 Amendments author-
ized the EPA to prescribe national ambient air quali-
ty standards (NAAQS) and created the statutory
framework that still exists today.

B.

It was no happy accident that congressional
draftsmen titled the legislation the “Clean Air Act.”
Ambient air quality was the point, purpose, and focus
of the CAA. Congress had set its sights on the “dirty,
visible ‘smokestack’ emissions,” 136 CONG. REC.
H2771–03 (1990) (statement of Rep. Roe), and smog
caused by vehicle emissions. The CAA was the means

ground-level air and traps smoke and particulate matter under
the warmer air.” Id.
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by which Congress would grapple with urban air pol-
lution and its attendant health effects, including im-
paired breathing, heart disease, lung damage and
lung disease, and even death. If pollution was the
problem, these ills were the specific harms Congress
sought to combat. Even a cursory glance at the legis-
lative history, with its numerous charts, graphics,
and statistics detailing cancer and death rates, will
bear this point out. See, e.g., Hearings on Air Pollu-
tion—1968 Before the Subcomm. on Air and Water
Pollution of the Sen. Comm. on Pub. Works, 90th
Cong. 2nd Sess., pt. 2, 608–20 (1968) (statement of
Dr. Samuel S. Epstein, Children’s Cancer Research
Foundation.) (“Air Pollution—1968”).

With the enactment of the 1990 Amendments,
Congress expanded the Act beyond its singular em-
phasis on urban air quality to address hazardous—
i.e., toxic—air pollutants, acid rain, and stratospheric
ozone. In regulating hazardous pollutants, Congress
reemphasized the need for a close and tangible nexus
between pollutant and harm. The legislative record,
for example, continued to conceive of dangers in
terms of their direct effects on human health and
well-being. See, e.g., S. Rep. No. 101–228, at 3388
(1989), reprinted in 1990 U.S.C.C.A.N. 3385 (“Air pol-
lution can silently damage our lungs and heart or act
swiftly in the case of exposure to toxic air pollutants.
Rigorous regulation of toxic air pollutants is needed
to avoid risk of serious, irreversible damage to human
health.”). To the extent the regulation of stratospher-
ic ozone and acid rain suggest a broader nexus be-
tween pollutant and harm to human health, the very
particular way in which Congress handled these ex-
ceptions goes a long way toward proving the rule:
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Congress only expands the CAA through considered
legislative acts.

In addressing these transnational phenomena, the
legislature did not spin regulations out of whole cloth.
With ozone concerns, for example, Congress devel-
oped solutions through international negotiations,
the implementation of which led to the creation of a
separate title of the CAA. See NRDC v. EPA, 464
F.3d 1, 3 (D.C. Cir. 2006). Likewise, years of conten-
tious discussions with Canada helped bring about the
acid rain provisions in the 1990 Amendments. See
generally Dennis A. Leaf, Intergovernmental Coopera-
tion: Air Pollution from an U.S. Perspective, 18 CAN.-
U.S. L.J. 245 (1992). Simply put, when Congress be-
came aware of new dangers, it acted judiciously in
crafting workable remedies that, when they obtained
the necessary political support, were worked into
their own discrete provisions under the Act. Neither
Congress nor the EPA attempted to force these dis-
tinct problems into existing, ill-suited regulatory
schemes.

Congressman Waxman, one of the strongest pro-
ponents of stringent air pollution controls and a key
force behind the 1990 Amendments, has stated that
“in recent experience, no legislation has received
more scrutiny during its consideration.” The Honora-
ble Henry A. Waxman, An Overview of the Clean Air
Act Amendments of 1990, 21 ENVTL. L. 1721, 1724
(1991). Hyperbole or not, the admission is telling. The
history of the CAA is one of hard-fought incremental
gains through which Congress remedied particular
environmental wrongs with tailored remedies. Said
the Congressman:
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Discrete and extensive new programs
are included to grapple with high ambi-
ent pollution levels (urban and regional
smog), hazardous air pollution, acid
rain, and depletion of the stratospheric
ozone layer. Each of these programs
[was] tailored to the problem it [sought]
to address, and each [was] quite differ-
ent in its approach.”

Id. at 1811. Political necessity has forced Congress to
calibrate its amendments to the CAA with great spec-
ificity and care. Where our Representatives have act-
ed with such caution, any suggestion that Congress
has—through a single word—conferred upon EPA the
authority to steamroll through Congressional grid-
lock, upend the Senate’s rejection of the Kyoto Proto-
col, and regulate GHGs for the whole of American in-
dustry must necessarily fail. The legislature, recall,
does not “hide elephants in mouseholes.” Whitman v.
Am. Trucking Assocs., 531 U.S. 457, 468 (2001).

But we needn’t rely on interpretative canons alone
to make this point. In drafting the 1990 Amend-
ments, Congress considered—and expressly rejected—
proposals authorizing EPA to regulate GHGs under
the CAA. See S. Rep. No. 101–228, at 377 (1989), as
reprinted in 1990 U.S.C.C.A.N. 3385, 3760. Even the
Executive objected that an attempt to control Carbon
Dioxide (CO2) emissions—emissions not harmful to
health—in order to prevent global warming was
premature. See Administration’s Amendments—
Hearings Before the Subcomm. On Health and the
Env’t of the Comm. on Energy and Commerce, 101st
Cong., 1st Sess. (1989) (includes Bush Administration
Report on S. 1630). The Executive’s critique noted



98a

that “unilateral action aimed at addressing a global
problem” through a standard limiting tailpipe emis-
sions would not be an effective means of safeguarding
the global environment and would “necessarily pun-
ish national interests.” Id. at 792, 813.

That Congress has never deviated from its deci-
sion to not regulate GHGs under the CAA was not for
lack of opportunity. Congress has considered and re-
jected countless other bills in the years since the 1990
Amendments that would have authorized GHG regu-
lation. By one estimate, Congressmen have proposed
over 400 bills concerning GHGs between 1990 and
2009. See Abigail R. Moncrieff, Reincarnating the
“Major Questions” Exception to Chevron Deference As
A Doctrine of Noninterference (or Why Massachusetts
v. EPA Got It Wrong), 60 ADMIN. L. REV. 593, 636–37
(2008) (tracking proposals). Congress’s inability to
break this nearly quarter-century long deadlock is
incredibly suggestive: this is not an area of policy-
making where the legislature has acted rashly or un-
thinkingly in delegating authority to agencies.

At bottom, Congress understood the dangers of
“any air pollutant” in § 7521(a)(1) in terms of the ill-
effects caused those who inhale the pollutants, not
the broad, attenuated consequences of climate
change. The CAA was drafted not to combat the
threat of flooding or the menace of heat waves, see
Endangerment and Cause of Contribute Findings for
Greenhouse Gases, 74 Fed. Reg. 66,496, 66,526 (Dec.
15, 2009) (“EPA Endangerment Finding”), but the
choking, stifling, and degenerative effect of airborne
pollutants on human beings and their affected locali-
ties. Congress has long quantified this harm in terms
of mortality rates, see, e.g., Air Pollution—1968, 564
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(statement of Dr. Roger S. Mitchell, Director, Webb–
Waring Institute for Medical Research), not acreage
of “costal land” lost. Massachusetts, 549 U.S. at 522.
To put matters pointedly: the injury sufficient to es-
tablish standing need not suffice to establish endan-
germent as well.

Congress was of course free to circumvent this
close cause-health effect nexus by devising a separate
provision for GHG regulation, much as it did for
stratospheric ozone, but it did no such thing. And
nothing in the legislative history suggests that Con-
gress has deviated from this status quo.

The plain language of the CAA only underscores
the Act’s non-applicability to GHGs insofar as it re-
quires the harm be of the sort “reasonably [ ] antici-
pated to endanger.” 42 U.S.C. § 7251(a)(1)—a term
we know to have a discrete meaning.

C.

In the present case, this Court had “little trouble”
disposing of the argument that the “PSD program is
specifically focused solely on localized air pollution”
because it is “quite clear . . . the PSD program was
intended to protect against precisely the types of
harms caused by greenhouse gases.” CRR Slp. Op. 62–
63 (emphasis added). Massachusetts notwithstanding,
this statement is a curious thing in light of the un-
contradicted legislative history just discussed.2 So too
is the court’s reliance on the statutory text, particu-
larly its finding that “the CAA expressly provides

2 As noted, the weather and climate issues targeted by the
CAA involve direct, deleterious, localized effects caused by pol-
luted air people breathe or suspended pollutants that may be
deposited on land and crops by precipitation.
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that effects on ‘welfare’ means ‘effects on . . . weather
. . . and climate.’ ” Slp. Op. 62–63 (citing 42 U.S.C.
§ 7602(h)).

As a textual matter, there is nothing “quite clear”
about it. The Supreme Court has declared that GHGs
like CO2 are pollutants within the meaning of the
Act. Under the CAA, however, EPA can regulate a
pollutant only if the administrator finds that the
GHG causes or contributes to “air pollution which
may reasonably be anticipated to endanger public
health or welfare.” 42 U.S.C. § 7251(a)(1) (emphasis
added). But in locating the CAA’s conception of
“harm” in § 7602(h), the definition of “welfare,” and
not § 7251(a)(1) generally, this court effectively skirt-
ed the operative statutory language—“may reasona-
bly be anticipated”—and rendered it nugatory. This
was in error. Section 7602(h) defines only the poten-
tial objects of harm; the “reasonably be anticipated”
language of § 7251(a)(1) supplies the requisite nexus
between the pollutant and the objects of its harm.
The two provisions must be read together if the stat-
ute is to be interpreted faithfully. To put matters an-
other way, the “may reasonably be anticipated” lan-
guage must do some analytical work in the endan-
germent determination lest it be deemed surplusage.
See, e.g., Conference of State Bank Supervisors v.
Conover, 715 F.2d 604, 627 (D.C. Cir. 1983) (“[I]n
construing a statute, we ‘are obliged to give effect, if
possible, to every word Congress used.’ ” (quoting
Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979))).
And in view of the CAA’s legislative history, the na-
ture of that work is clear.

In order to reasonably anticipate that a pollutant
will contribute to air pollution that endangers public
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health or welfare, the Agency would have to conclude
that pollution created by CO2 or another GHG is a
reasonably direct cause of the damage to public
health and welfare. To find that CO2 may ultimately
endanger public health and welfare because sea lev-
els will rise tells us nothing about whether CO2 con-
centrations in the ambient air directly harm public
health and welfare. The ingredients of a Killer Smog
are few and specific; the process through which an air
inversion traps particulate matter close to the ground
is well understood. With both there is a direct corre-
lation between reducing the concentration of the pol-
lutant and reducing the negative health effects.
Questions of public health impacts from air pollution
have consistently been based on the direct—that is,
inhalational—effects of exposure to the pollutant.
See, e.g., Joint Opening Brief of Non–State Petition-
ers and Supporting Intervenors at 58, Coal. for Re-
sponsible Regulation v. EPA, No. 09–1322 (May 20,
2011); NRDC, Inc. v. EPA, 902 F.2d 962, 973 (D.C.
Cir. 1990) (concluding that EPA may not consider the
health effects of increased unemployment when set-
ting new health-based NAAQS)

In contrast, any harm to human health and wel-
fare flowing from climate change comes at the end of
a long speculative chain. The dissent in Massachu-
setts pointed out that EPA had described in great de-
tail the scientific uncertainty that precluded even
forming a judgment as to whether greenhouse gases
endanger public welfare. See 549 U.S. at 553–55
(Scalia, J., dissenting). In that earlier defense of its
refusal to form a judgment, EPA explained how pre-
dicting climate change involved a “complex web of
economic and physical factors,” including:
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[o]ur ability to predict future global an-
thropogenic emissions of GHGs and aer-
osols; the fate of these emissions once
they enter the atmosphere (e.g., what
percentage are absorbed by vegetation
or are taken up by the oceans); the im-
pact of those emissions that remain in
the atmosphere on the radiative proper-
ties of the atmosphere; changes in criti-
cally important climate feedbacks (e.g.,
changes in cloud cover and ocean circu-
lation); change in temperature charac-
teristics (e.g., average temperatures,
shifts in daytime and evening tempera-
tures); changes in other climatic param-
eters (e.g., shifts in precipitation,
storms); and ultimately the impact of
such changes on human health and wel-
fare (e.g., increases or decreases in agri-
cultural productivity, human health im-
pacts).

Id. If there can be this much logical daylight between
the pollutant and the anticipated harm, there is noth-
ing EPA is not authorized to do. If this finding is val-
id, in a world where six degrees of separation is the
compass of all humankind, the right endangerment
finding would allow EPA to rule the world. But as
this Court has noted before, EPA’s authority to regu-
late is constrained, not enlarged, by the relationship
of the term “will endanger” to other sections of the
CAA. See Ethyl v. EPA, 541 F.2d 1, 29 (D.C. Cir.
1976) (en banc).

Of course, nothing here should be taken to imply
that a particular GHG does not contribute to climate
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change. I mean only to suggest that a pollutant might
contribute to the nebulous mélange of potential driv-
ers of climate change without having any direct, dele-
terious impact within the meaning of the CAA. I em-
phasize too that this is not a problem with science.
This is a problem of statutory interpretation. Climate
change, with its geologic timeframe and its many un-
certainties and imponderables, is and will probably
remain a subject of some controversy. EPA finds the
science sufficiently convincing for its purposes and it
is entitled to a certain amount of deference on ques-
tions related to its technical expertise. But it is not
necessary to quibble with the science of climate
change to conclude that the endangerment finding
fails on textual and logical terms. There is simply a
point at which a difference in degree becomes a dif-
ference in kind and we have passed this point many
times over in the course of this tortured litigation.
The Supreme Court, however, has refused to recog-
nize as much for tailpipe emissions.

II.

A.

But we need not follow Massachusetts off the pro-
verbial cliff and apply its reasoning to the unique Ti-
tle V and PSD provisions not considered in that case.
The cascading layers of absurdity that flow from that
interpretive exercise make clear that the plain lan-
guage of the CAA compels no such result. As EPA’s
own rulemaking documents have so unabashedly ex-
plained:

To apply the statutory PSD and title V
applicability thresholds literally to
sources of GHG emissions would bring
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tens of thousands of small sources and
modifications into the PSD program
each year, and millions of small sources
into the title V program. These extraor-
dinary increases in scope of the permit-
ting programs would mean that the pro-
grams would become several hundred-
fold larger than what Congress appeared
to contemplate.

PSD and Title V Greenhouse Gas Tailoring Rule; Fi-
nal Rule, 75 Fed.Reg. 31,514, 31,533 (Jun. 3, 2010)
(“Final Tailoring Rule”). Completely oblivious to the
irony, EPA added:

For our authority to take this action, we
rely in part on the “absurd results” doc-
trine, because applying the PSD and ti-
tle V requirements literally (as previous-
ly interpreted narrowly by EPA) would
not only be inconsistent with congres-
sional intent concerning the applicabil-
ity of the PSD and title V programs, but
in fact would severely undermine con-
gressional purpose for those programs.

Id. at 31,541–42. And again:

[I]n this case because a literal reading of
the PSD and title V applicability provi-
sions results in insurmountable admin-
istrative burdens. Those insurmountable
administrative burdens—along with the
undue costs to sources—must be consid-
ered “absurd results” that would under-
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mine congressional purpose for the PSD
and title V programs.

Id. at 31,547.

In precincts outside Washington, D.C., this litany
might cause a regulator to pause and consider
whether results so at odds with Congressional pre-
suppositions could ever be justified as falling within
the literal meaning of an enactment. EPA, however,
proposes that the absurd result can be easily elimi-
nated by ramping up and gradually phasing in the
requirements. Faced with the choice of reconsidering
the legitimacy of an endangerment finding that sets
in motion such a cluster of chaos or rewriting the
statute, the agency has blithely done the latter. This
is an abuse of the absurdity and administrative ne-
cessity doctrines as neither can be invoked to
preempt legislative prerogatives. Permitting a statute
“to be read to avoid absurd results allows an agency
to establish that seemingly clear statutory language
does not express the ‘unambiguously expressed intent
of Congress,’ ” but it does not grant the agency “a li-
cense to rewrite the statute.” Mova Pharmaceuticals
v. Shalala, 140 F.3d 1060, 1068 (D.C. Cir. 1998).

But that is not the worst of it. The real absurdi-
ty—apparently as invisible to the EPA as the San
Gabriels once were to me—cannot be cured by phase
in, no matter how subtly Byzantine. The real absurd-
ity is that this unprecedented expansion of regulatory
control, this epic overreach, may very well do more
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damage to the well-being of Americans than GHGs
could ever do.3

B.

A second, more elementary consideration counsels
against the mechanical application of Massachusetts’s
tailpipe emissions determination to these distinct
CAA provisions: deference to Congress.

As articulated in Food & Drug Administration v.
Brown & Williamson Tobacco Corp., 529 U.S. 120
(2000), the Supreme Court’s “major questions” canon
gives form to the judicial intuition so strongly impli-
cated here: Congress should not be presumed to have
deferred to agencies on questions of great significance
more properly resolved by the legislature. If there
was ever a regulation in recent memory more befit-
ting such a presumption than the present, I confess I
do not know of it.

On familiar facts, the Supreme Court in Brown &
Williamson rebuffed the FDA’s expansionist effort to
bring tobacco products within its regulatory ambit.
The agency’s regulation rested on a strained interpre-
tation of the Food, Drug, and Cosmetic Act, 21 U.S.C.
§ 301 et seq., in which it defined nicotine as a “drug”
and cigarettes and smokeless tobacco as “combination
products” used to deliver nicotine to the body. See
Brown & Williamson, 529 U.S. at 125–27. Applying
Chevron U.S.A. Inc. v. Natural Resources Defense

3 See, e.g., Joint Reply Br. of Non–State Petitioners and
Supporting Intervenors at *1, No. 09–1322 (Nov. 14, 2011) (“Nor
does [EPA] dispute that the new rules will impose massive bur-
dens on a struggling economy, or that its program of vehicle
standards will affect global mean temperatures by no more than
0.01 degree Celsius by 2100”).
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Council, 467 U.S. 837 (1984), the Court first consid-
ered the statutory structure. “[I]f tobacco products
were within the FDA’s jurisdiction,” the majority con-
cluded, the normal operation of the “Act would re-
quire the FDA to remove them from the market en-
tirely,” and this would “contradict Congress’ clear in-
tent as expressed in its more recent, tobacco-specific
legislation.” Brown & Williamson, 359 U.S. at 143. As
the present case confirms, such absurdity is all but
inevitable where an agency attempts to regulate that
which “simply do[es] not fit” within its regulatory
scheme. Id. The Court next considered Congress’s 35
year history of tobacco-specific legislation, finding it
“clear” that this “legislation has effectively ratified
the FDA’s previous position that it lacks jurisdiction
to regulate tobacco.” Id. at 156.

The Court then closed its lengthy Chevron discus-
sion with an appeal to first principles. The “inquiry
into whether Congress has directly spoken to the pre-
cise question at issue,” the Court explained, “is
shaped, at least in some measure, by the nature of
the question presented.” Id. at 159. Chevron defer-
ence operates on the assumption “that a statute’s
ambiguity constitutes an implicit delegation,” but
this tenuous fiction need not hold true in every situa-
tion. Id. “In extraordinary cases,” the Court went on,
“there may be reason to hesitate before concluding
that Congress has intended such an implicit delega-
tion.” Id. (referencing Stephen Breyer, Judicial Re-
view of Questions of Law and Policy, 38 ADMIN. L.
REV. 363, 370 (1986) (“A court may also ask whether
the legal question is an important one. Congress is
more likely to have focused upon, and answered, ma-
jor questions, while leaving interstitial matters to an-
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swer themselves in the course of the statute’s daily
administration”)).4

Declaring Brown & Williamson “hardly [the] ordi-
nary case,” the Court reasoned:

Contrary to its representations to Con-
gress since 1914, the FDA has now as-
serted jurisdiction to regulate an indus-
try constituting a significant portion of
the American economy. In fact, the FDA
contends that, were it to determine that
tobacco products provide no “reasonable
assurance of safety,” it would have the
authority to ban cigarettes and smoke-
less tobacco entirely. Owing to its
unique place in American history and
society, tobacco has its own unique polit-
ical history. Congress, for better or for
worse, has created a distinct regulatory
scheme for tobacco products, squarely
rejected proposals to give the FDA juris-
diction over tobacco, and repeatedly act-
ed to preclude any agency from exercis-
ing significant policymaking authority in

4 MCI Telecommunications Corporation v. AT&T Co., 512
U.S. 218 (1994), a case the Brown & Williamson Court found
“instructive,” Brown & Williamson, 529 U.S. at 160, had ad-
vanced a similar logic. In concluding Congress had spoken to the
meaning of the term “modify” as it appears in § 203(b) of the
Communications Act of 1934, the Court rejected FCC’s far more
expansive interpretation. The Court assumed in dicta that it
was “highly unlikely that Congress would leave the determina-
tion of whether an industry will be entirely, or even substantial-
ly, rate-regulated to agency discretion—and even more unlikely
that it would achieve that through such a subtle device as per-
mission to ‘modify’ rate-filing requirements.” MCI, 512 U.S. at
231. Certainly the same might be said here as well.
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the area. Given this history and the
breadth of the authority that the FDA
has asserted, we are obliged to defer not
to the agency’s expansive construction of
the statute, but to Congress’ consistent
judgment to deny the FDA this power.

Brown & Williamson, 529 U.S. at 159–60.

In view of the language, structure, and history of
the CAA, I am simply unable to distinguish this logic
from the present case in any meaningful way. To the
contrary, with only the slightest of modifications one
could rework the above text to apply to GHG emis-
sions.5

Although the Massachusetts Court distinguished
Brown & Williamson, it did so only in the context of

5 Perhaps:
Contrary to its representations in Massachusetts v. EPA,
the EPA has now asserted jurisdiction to regulate indus-
tries constituting a significant portion of the American
economy. In fact, the EPA contends that, because green-
house gases can be regulated as tailpipe emissions, it is
obligated to regulate all stationary sources at admittedly
“absurd” levels. Owing to its ubiquitous place in the
planet’s life cycle, greenhouse gases have their own
unique political history. Congress, for better or for
worse, has declined to create a distinct regulatory
scheme for greenhouse gases, squarely rejected pro-
posals to give the EPA jurisdiction over greenhouse gas-
es, and repeatedly acted to preclude any agency from ex-
ercising significant policymaking authority in the area.
Given this history and the breadth of the authority that
the EPA has asserted, we are obliged to defer not to the
agency’s expansive construction of the statute, but to
Congress’ consistent judgment to deny the EPA this
power.



110a

tailpipe emissions. Its reasoning does not extend to
Title V and the PSD program.

In the Court’s view, Brown & Williamson had
“found critical at least two considerations that have
no counterpart in [Massachusetts ].” 549 U.S. at 531.
First, whereas the regulation of tobacco under the
FDCA would have necessarily led to a ban on tobacco
products—an outcome that clashed with the “common
sense” intuition that Congress never meant to remove
those products from circulation—the expansion of
EPA’s “jurisdiction would lead to no such extreme
measures [because] EPA would only regulate emis-
sions” and “there is nothing counterintuitive to the
notion that EPA can curtail the emission of substanc-
es that are putting the global climate out of kilter.”
Id. But the Court spoke too soon. In the present liti-
gation, EPA argued—and a Panel of this Court readi-
ly agreed—that in regulating tailpipe emissions un-
der 42 U.S.C. § 7521, it is obligated to regulate sta-
tionary sources under Title V and the PSD program
as well. As a threshold matter, the Massachusetts
Court never considered these far-reaching effects. It
limited its brief discussion on the merits to the tail-
pipe emissions question squarely before it. In this
way, the Court never considered the differing ways in
which the CAA regulates tailpipes and stationary
sources.

With tailpipe emissions, the inclusion of green-
house gasses within the term “air pollutant” does not
directly expand or contract the universe of vehicles
and engines subject to the new standards. Conse-
quently, the regulation’s impact will fall primarily on
those manufacturers already complying with existing
emission requirements. And even then, the Court ex-
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plained, EPA “would have to delay any action ‘to
permit the development and application of the requi-
site technology, giving appropriate consideration to
the cost of compliance.’ ” Massachusetts, 549 U.S. at
531 (quoting § 7521(a)(2)). Not so with the regulation
of stationary sources. Insofar as 42 U.S.C. § 7479(1)
defines “major emitting facility” to include those facil-
ities with the “potential to emit” either 100 or 250
“tons per year or more of any air pollutant,” the stat-
utory term is necessarily tied to CAA’s jurisdictional
scope. Inescapably, then, the regulation of green-
house gasses as “air pollutants” will radically expand
the universe of covered entities far beyond Congress’s
intentions. EPA’s decidedly extra-textual Tailoring
Rule only confirms the ludicrousness of this result.
Nor can it be said that the statutory safeguards oper-
ate in the same way as § 7521(a)(2). Permitting au-
thorities may well be able to determine on a case-by-
case basis what constitutes the “best available control
technology” for a particular emitting facility, 42
U.S.C. § 7479(3), but this is of little consolation for
the small business owner who previously fell outside
the CAA. At bottom, this outcome clashes with the
“common sense” understanding that Congress would
not have intended such a broad, unchecked expansion
of the CAA to potentially millions of businesses from
all walks of industry. The Supreme Court in Massa-
chusetts simply did not have occasion to consider this
absurd and “counterintuitive” outcome, but we do—
and we must.

Second, the Court determined that the “unbroken
series of congressional enactments” referenced in
Brown & Williamson “made sense only if adopted
‘against the backdrop of the FDA’s consistent and re-
peated statements that it lacked authority under the
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FDCA to regulate tobacco.’ ” Massachusetts, 549 U.S.
at 531.6 By contrast, EPA had “not identified any
congressional action that conflicts in any way with
the regulation of greenhouse gases from new motor
vehicles.” Id. And even if it had, “Congress could not
have acted against a regulatory ‘backdrop’ of dis-
claimers of regulatory authority” because “EPA had
never disavowed the authority to regulate greenhouse
gases, and in 1998 it in fact affirmed that it had such
authority.” Id. When read in context, however, it is
clear that the Court’s reasoning was building toward
a wholly unspectacular point: because EPA’s legisla-
tive history failed to establish congressional intent
with the same weight and precision as Brown & Wil-
liamson, it did not justify “read[ing] ambiguity into a
clear statute.” Id. That logic is inapplicable here. In
the absence of lexical clarity—which the Court had
found in in CAA’s “sweeping definition of ‘air pollu-
tant,’ ” id. at 528—we need legislative history and
other indicia of congressional intent to inform our
understanding of how GHGs are to be regulated un-
der other CAA provisions.7

6 The suggestion here seems to be that Congress’s decision to
regulate tobacco products would not, by itself, evince its intent
to proscribe agencies from doing the same. Doing so in light of
FDA’s statements, however, had the effect of implicitly codifying
the agency’s long-held view.

7 Consider the role of NAAQS in this regulatory system.
EPA in Massachusetts had observed that NAAQS were estab-
lished to “address air pollution problems that occur primarily at
ground level” as well as “concentrations of substances in the
ambient air and the related public health and welfare prob-
lems.” Massachusetts, 549 U.S. at 558–59 (Scalia, J., dissenting).
EPA thus reasoned that the regulation of the buildup of CO2 in
the upper reaches of the atmosphere—the process alleged to
cause global climate change—was not akin to regulating the
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The Massachusetts Court’s effort to distinguish
Brown & Williamson is thus unavailing where we
deal not with the definitional scope of “any pollutant”
and tailpipe emissions, but the particular dangers
Congress sought to combat in enacting Title V and
the PSD program. When read in conjunction with the
CAA’s history, structure, and language, the intuitive
logic of the “major questions” doctrine makes clear
that the Panel erred in extending Massachusetts.
Congress simply did not intend for EPA to convert
the “Clean Air Act” to the “Warm Air Act” writ large.
But that is exactly what the federal courts have done.

As the Chief Justice observed in his Massachu-
setts dissent, impatience is not a juridical principle
that can be sustained under our constitutional
framework. See Massachusetts, 549 U.S. at 535–36
(Roberts, C.J., dissenting). It certainly fares no better
as a default measure of institutional choice under
Chevron. As Massachusetts recognized, an agency can
only exercise the authority Congress has delegated to
it. See 549 U.S. at 534–35 (noting that EPA must
“ground its reasons for action or inaction in the stat-
ute” and “exercise its discretion within defined statu-
tory limits.”). Absurdity can never figure as an ade-
quate substitute for authority in this threshold as-

concentration of a substance that is polluting the air and was
“beyond the scope of CAA’s authorization to regulate.” Id. In
other words, EPA maintained that had Congress intended the
CAA to regulate greenhouse cases and global climate change, it
would have provided some better tool than NAAQS. That de-
fense—offered in response to a demand to regulate tailpipe
emissions—applies with even greater potency to Title V and the
PSD program. In fact, although EPA now claims it is authorized
to regulate greenhouse gases and global climate change, the
agency acknowledges that the regulatory framework is as ill-
suited to the task as ever.
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sessment. Nor can absurdity cure the agency’s failure
to establish that the statute unambiguously compels
its interpretation or that its interpretation, though
discretionary, is actually consistent with statutory
text, structure, and purposes. The agency seeks to
avoid these pesky constraints here by invoking Mas-
sachusetts, but Article III judges cannot be a legiti-
mate source of legislative authority. By deferring to
the distorted claim of delegation advanced here, this
Court has transformed Chevron from a useful, albeit
accidental, touchstone into an idol to which we sur-
render our constitutional faith.

III.

In rejecting State Petitioners’ challenge to the Tai-
loring Rule for want of standing, the Panel invoked
that famed preceptor of American civics, Schoolhouse
Rock, to great effect. Slp. Op. at 79. (“As a generation
of schoolchildren knows, ‘by that time, it’s very un-
likely that [a bill will] become a law. It’s not easy to
become a law.’”). I certainly do not quarrel with such
dispositive authority. Lawmaking is neither easy nor
certain. In an ordinary case, the mere possibility of
“corrective legislation” will not establish that redress
is “likely, as opposed to merely speculative.” Lujan,
504 U.S. at 561. But it bears repeating that this is
not an ordinary case. Where the choice is between
non-action or a confessedly “absurd” regulation
poised to impress countless billions of dollars in costs
on American industry, we have transcended the
realm of the speculative. For once, the comparison
with Massachusetts is apt. The Supreme Court found
standing on the basis of an estimated rise in sea level
of 20 to 70 centimeters by the year 2100, see Massa-
chusetts, 549 U.S. at 542 (Roberts, C.J, dissenting)—a
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prediction based almost entirely on conjecture. Is it
any more speculative to say that specific projections
of billions of dollars in actual regulatory costs would
not suffice to compel Congress to act?

The Panel’s alternative contention fares better:
because Congress could remedy the issue in countless
ways, not all of which inure to State Petitioners’ ben-
efit, the inquiry is “inherently speculative.” See Op. at
79. This argument benefits from the genuine uncer-
tainty in Congress over what, if any, role EPA should
play in GHG regulation. But therein lies a frighten-
ingly obtuse logic. If EPA actions are ultra vires pre-
cisely because disagreement on the Hill prevented
Congress from altering the status quo and authoriz-
ing such regulation, how then can the very same
deadlock be used to defeat Petitioners’ standing to
challenge the Rule through which EPA effectuates its
absurdist scheme? The Court cannot have it both
ways.

At bottom, bad decisions make bad law. In deny-
ing rehearing en banc, this Court has read Massa-
chusetts to its illogical ends and it is American indus-
try that will have to pay. That this Court did so is
unsurprising, but certainly not fated. Massachusetts
does not compel this outcome for the PSD and Title V
provisions. Had this Court interrogated its own as-
sumptions and yielded not to Massachusetts’s telos
but sound constitutional principles, it would have
found that the matter properly belongs before Con-
gress, not courts or agencies. As Schoolhouse Rock
long ago explained:

Ring one, Executive,

Two is Legislative, that’s Congress.
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Ring three, Judiciary.

See it’s kind of like my circus, circus.8

And what a circus it is.

For these reasons, I respectfully dissent from the
denial of rehearing en banc.

KAVANAUGH, Circuit Judge, dissenting from the
denial of rehearing en banc:

This case is plainly one of exceptional importance.
A decision in either direction will have massive real-
world consequences. The U.S. Chamber of Commerce
describes the EPA regulations at issue here as “the
most burdensome, costly, far-reaching program ever
adopted by a United States regulatory agency.” Peti-
tion for Rehearing En Banc at 1. On the other hand,
EPA issued these regulations to help address global
warming, a policy issue of major long-term signifi-
cance to the United States. Put simply, the economic
and environmental policy stakes are very high.

Of course, our role is not to make the policy choic-
es or to strike the balance between economic and en-
vironmental interests. That job is for Congress and
the President when considering and enacting legisla-
tion, and then as appropriate for the Executive
Branch—here, EPA, under the ultimate supervision
of the President—when exercising its authority with-
in statutory constraints. Our job as a court is more
limited: to ensure that EPA has acted within the au-
thority granted to it by Congress. In this case, I con-

8 “Three Ring Government,” Schoolhouse Rocks, available at
http:// www.schoolhouserock.tv/ThreeRing.html.
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clude that EPA has exceeded its statutory authority.
I respectfully disagree with the panel opinion’s con-
trary conclusion, and given the overall importance of
the case, I respectfully dissent from the denial of re-
hearing en banc.

I

A

This case concerns EPA’s implementation of the
Prevention of Significant Deterioration provisions of
the Clean Air Act. The Prevention of Significant De-
terioration program—which is codified in Sections
7470 to 7479 of Title 42—is designed to maintain
state and local compliance with the National Ambient
Air Quality Standards, known as the NAAQS. The
NAAQS are currently established for six air pollu-
tants: carbon monoxide, lead, nitrogen dioxide, ozone,
particle pollution, and sulfur dioxide. As relevant
here, the Prevention of Significant Deterioration
statute requires stationary facilities that emit certain
“air pollutants” to obtain permits before beginning
new construction. See 42 U.S.C. §§ 7475(a)(1),
7479(1). To obtain a permit, the facility must undergo
a lengthy, costly process to analyze the new construc-
tion’s impact on air quality and to try to demonstrate
its compliance with the relevant emissions limits.

A central question in this case is how to construe
the term “air pollutant” for purposes of this statutory
permitting requirement. In particular, the question is
whether the term “air pollutant” here covers not just
the NAAQS pollutants, which can cause breathing
problems or other health issues, but also greenhouse
gases such as carbon dioxide, which contribute to
global warming. Under the broader interpretation of
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“air pollutant” that encompasses greenhouse gases, a
far greater number of facilities would fall within the
Prevention of Significant Deterioration program and
have to obtain pre-construction permits. That in turn
would impose significantly higher costs on businesses
and individuals that are building new commercial or
residential property.

In considering a different Clean Air Act program
targeted at motor vehicle emissions, the Supreme
Court said that the term “air pollutant” meant “all
airborne compounds of whatever stripe,” which in-
cluded greenhouse gases such as carbon dioxide.
Massachusetts v. EPA, 549 U.S. 497, 529 (2007). But
all parties here, including EPA, agree that the Mas-
sachusetts v. EPA interpretation of the term “air pol-
lutant” cannot control in this case, for purposes of
this very different Clean Air Act program for station-
ary facilities. Rather, as the parties agree, we must
look to the text and context of the Prevention of Sig-
nificant Deterioration statute to determine what “air
pollutant” covers here.

Looking at the relevant statutory text and context,
there would initially appear to be two plausible in-
terpretations of the term “air pollutant” for purposes
of the Prevention of Significant Deterioration statute:
(i) more broadly, an airborne compound that is
deemed harmful and is regulated by EPA in any
Clean Air Act program, which would include green-
house gases such as carbon dioxide; or (ii) more nar-
rowly, the six air pollutants that are regulated by
EPA in setting and enforcing the NAAQS, which
would cover carbon monoxide, lead, nitrogen dioxide,
ozone, particle pollution, and sulfur dioxide, but
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would not include greenhouse gases such as carbon
dioxide.

EPA chose the broader interpretation of “air pollu-
tant,” thereby greatly expanding the reach of the
Prevention of Significant Deterioration statute. But
that broader interpretation has a glaring problem, as
EPA itself recognized. In the context of the Preven-
tion of Significant Deterioration statute, EPA’s
broader interpretation would not mesh with other
provisions of the statute and would lead to absurd re-
sults. That’s because the Prevention of Significant
Deterioration statute requires pre-construction per-
mits for facilities with the potential to emit more
than 250 tons per year (or, for some facilities, 100
tons per year) of any covered pollutant. See 42 U.S.C.
§§ 7475(a)(1), 7479(1). That would be a very low trig-
ger for emissions of greenhouse gases because green-
house gases are emitted in far greater quantities
than the NAAQS pollutants. As a result, the low trig-
ger would mean a dramatically higher number of fa-
cilities would fall within the program and have to ob-
tain pre-construction permits.

In an unusual twist, EPA openly acknowledged
the unreasonableness—indeed, the absurdity—
caused by its interpretation of the statute. If the Pre-
vention of Significant Deterioration program were in-
terpreted to require pre-construction permits based
on emissions of greenhouse gases, EPA candidly stat-
ed that the result would be “so contrary to what Con-
gress had in mind—and that in fact so undermines
what Congress attempted to accomplish with the PSD
requirements—that it should be avoided under the
‘absurd results’ doctrine.” 74 Fed.Reg. 55,292, 55,310
(Oct. 27, 2009).
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But faced with those absurd consequences from
the broader interpretation of the statute, EPA sur-
prisingly did not choose the seemingly obvious option
of adopting the narrower and more sensible interpre-
tation of the term “air pollutant” for the Prevention of
Significant Deterioration statute—the interpretation
limited to NAAQS air pollutants. Instead, EPA
plowed ahead with the broader interpretation. And
then, to try to deal with the absurd repercussions of
that interpretation for the Prevention of Significant
Deterioration statute, EPA re-wrote the very specific
250–ton trigger in the permitting requirement of the
statute, unilaterally raising that trigger for green-
house gas emissions from 250 tons to 100,000 tons—a
400–fold increase. See 75 Fed.Reg. 31,514 (June 3,
2010). EPA believed that re-writing the statute’s
permitting-triggers provision in this way would re-
duce the number of facilities that would require pre-
construction permits and thereby “tailor” the absurdi-
ty—that is, alleviate some of the absurdity caused by
interpreting “air pollutant” to cover greenhouse gas-
es.9

This is a very strange way to interpret a statute.
When an agency is faced with two initially plausible
readings of a statutory term, but it turns out that one
reading would cause absurd results, I am aware of no

9 At the same time, EPA reserved the right to ratchet the
trigger all the way back down to 250 tons, thereby bringing
more and more facilities under the program at EPA’s unilateral
discretion. EPA’s assertion of such extraordinary discretionary
power both exacerbates the separation of powers concerns in
this case and underscores the implausibility of EPA’s statutory
interpretation. Put simply, the statute cannot be read to grant
discretion to EPA to raise or lower the permitting triggers as
EPA sees fit.
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precedent that suggests the agency can still choose
the absurd reading and then start rewriting other
perfectly clear portions of the statute to try to make it
all work out. And just recently, the Supreme Court
reminded the Executive Branch and the lower courts
that this is not the proper way to interpret a statute:
Instead of “reading new words into the statute” to
avoid absurd results, as the Government had urged
in that case, the Court said that the statute should be
interpreted so that “no absurdity arises in the first
place.” Kloeckner v. Solis, No. 11–184, slip op. at 13
(U.S. 2012).

Even limited to this case alone, the practical im-
plications of accepting EPA’s approach are obviously
major. And if this case stands as a precedent that in-
fluences other agency decisionmaking, the future
consequences likewise could be significant: Agencies
presumably could adopt absurd or otherwise unrea-
sonable interpretations of statutory provisions and
then edit other statutory provisions to mitigate the
unreasonableness. Allowing agencies to exercise that
kind of statutory re-writing authority could signifi-
cantly enhance the Executive Branch’s power at the
expense of Congress’s and thereby alter the relative
balance of powers in the administrative process. I
would not go down that road.

B

In my view, the statutory issue here is reasonably
straightforward. The Prevention of Significant Dete-
rioration statute’s definition of “major emitting facili-
ty” subjects a facility to the permitting requirement
based on the facility’s emissions of “air pollutants.”
See 42 U.S.C. §§ 7475(a)(1), 7479(1). In the context of
the Prevention of Significant Deterioration program
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as a whole, it seems evident that the term “air pollu-
tant” refers to the NAAQS air pollutants.

To begin with, as explained above, interpreting
“air pollutant” in this context to refer to the NAAQS
air pollutants would avoid the absurd consequences
that EPA’s broader interpretation creates—namely,
the exponential increase in the number of facilities
that would be required to obtain pre-construction
permits. That single point alone provides dispositive
support for the narrower, NAAQS-specific interpreta-
tion. See, e.g., Taniguchi v. Kan Pacific Saipan, Ltd.,
132 S. Ct. 1997, 2004–05 (2012) (statutory context
supports narrower rather than broader reading of
statutory term).

Moreover, other provisions in the Prevention of
Significant Deterioration statute likewise plainly use
the term “air pollutant” to refer to the NAAQS air
pollutants. The Prevention of Significant Deteriora-
tion program is codified in Sections 7470 to 7479 of
Title 42. Of relevance here, Section 7473 sets guide-
lines for areas designated as in attainment of the
NAAQS and requires that the “concentration of any
air pollutant” in those areas not exceed certain con-
centrations permitted by the NAAQS. 42 U.S.C.
§ 7473(b)(4). The term “air pollutant” in Section
7473(b)(4) necessarily refers to the NAAQS air pollu-
tants. In addition, several other provisions in the
Prevention of Significant Deterioration statute simi-
larly refer to Section 7473(b)(4)’s maximum concen-
trations for NAAQS pollutants. Each of those refer-
ences thus also necessarily employs a NAAQS-
specific use of the term “air pollutant.” See, e.g., 42
U.S.C. § 7473(c)(1) (listing exclusions from “the max-
imum allowable increases in ambient concentrations
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of an air pollutant”); § 7474(a)(B) (redesignations
cannot cause “concentrations of any air pollutant” to
exceed the maximum); see also § 7475(a)(3)(A) (facili-
ty may not cause air pollution in excess of “maximum
allowable concentration for any pollutant”).

So it’s clear that a variety of provisions in the Pre-
vention of Significant Deterioration statute use “air
pollutant” to refer to a NAAQS air pollutant. And we
presume that, unless otherwise indicated, the term
“air pollutant” is used the same way throughout the
Prevention of Significant Deterioration statute—and
here, we have no reason to conclude otherwise. See
IBP, Inc. v. Alvarez, 546 U.S. 21, 34 (2005) (“identical
words used in different parts of the same statute are
generally presumed to have the same meaning”).

By contrast, when Congress wanted, in the Pre-
vention of Significant Deterioration statute, to refer
to a broader set of pollutants than the NAAQS pollu-
tants, it did so expressly. Thus, a facility that re-
quires a pre-construction permit because of its emis-
sions of NAAQS pollutants must employ the best
available control technology for emissions not just of
“air pollutants” but of “each pollutant subject to regu-
lation under this chapter,” which—now that EPA has
regulated greenhouse gases in other parts of the
Clean Air Act—does include greenhouse gases. 42
U.S.C. § 7475(a)(4). By its terms, Section 7475(a)(4)
thus applies to greenhouse gases, not just the
NAAQS. Importantly, however, Congress did not em-
ploy the language “each pollutant subject to regula-
tion under this chapter” in the statutory provision
setting forth which facilities must obtain a pre-
construction permit, the provision at issue in this
case. And the policy distinction drawn in Section
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7475(a)(4) is rather intuitive: Congress designed the
statute’s permitting requirement based on facilities’
NAAQS emissions, but, once those facilities are sub-
ject to the permitting requirement, they must also
meet a range of other minimum environmental
standards.10

The overall objectives of the Prevention of Signifi-
cant Deterioration statute also suggest that “air pol-
lutant” refers to the NAAQS air pollutants for pur-
poses of the permitting requirement. Importantly, the
Prevention of Significant Deterioration statute ap-
plies only in areas that have met the NAAQS—that
is, areas that do not have excessive emissions of the
NAAQS air pollutants. If the purpose of this statute
were in part to address global warming by requiring
pre-construction permits for facilities that emit
greenhouse gases, as EPA’s reading suggests, why
would the statute target the construction of facilities
only in areas that are in compliance with the
NAAQS—and not elsewhere in the United States?
That would make little sense, which in turn further
suggests that EPA has misread the statute.

Moreover, as its name indicates, the Prevention of
Significant Deterioration statute is designed primari-
ly to prevent “deterioration” of an attainment area’s
air quality. The relevant air quality standards that
define whether an area is in attainment are the
NAAQS. In a statute expressly linked to the NAAQS

10 Section 7479(1)—the definition of “major emitting facili-
ty”—speaks of “any” air pollutant. But the word “any” just begs
the question of what the term “air pollutant” covers in the Pre-
vention of Significant Deterioration program. It’s either any air
pollutant regulated under the Clean Air Act or any of the
NAAQS air pollutants.
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and designed to ensure that air quality does not “de-
teriorate” with respect to the NAAQS, it is somewhat
illogical to read the statute as requiring pre-
construction permits simply because a facility may
emit substances that will not affect attainment of the
NAAQS. Under EPA’s approach, a facility could be
covered by the permitting requirement even if it
emits no NAAQS air pollutants at all. That, too,
makes little sense and suggests that EPA has mis-
read the statute.

A separate canon of interpretation further demon-
strates that EPA’s broad reading of the term “air pol-
lutant” is at odds with Congress’s design. By requir-
ing a vastly increased number of facilities to obtain
pre-construction permits, EPA’s interpretation will
impose enormous costs on tens of thousands of Amer-
ican businesses, with corresponding effects on Ameri-
can jobs and workers; on many American homeown-
ers who move into new homes or plan other home
construction projects; and on the U.S. economy more
generally. Yet there is literally no indication in the
text or legislative record that Members of Congress
ever contemplated—much less intended—such a
dramatic expansion of the permitting requirement of
the Prevention of Significant Deterioration statute.
Courts do not lightly conclude that Congress intended
such major consequences absent some indication that
Congress meant to do so. See FDA v. Brown & Wil-
liamson Tobacco Corp., 529 U.S. 120, 159–61 (2000).
Here, as elsewhere, we should not presume that Con-
gress hid an elephant in a mousehole.

For all of those reasons—the statutory text, the
absurdity principle, the statutory context as demon-
strated by related statutory provisions, the overarch-
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ing objectives of the statute, the major unintended
consequences of a broader interpretation—the Pre-
vention of Significant Deterioration statute as a
whole overwhelmingly indicates that the permitting
requirement is based on emissions of the NAAQS air
pollutants.

And just to reiterate, the simple and absolutely
dispositive point in this case is the following: The
broader interpretation of “air pollutant” adopted by
EPA produces what even EPA itself admits are ab-
surd consequences. When an agency is faced with two
plausible readings of a statutory term, but one read-
ing would cause absurd results, the agency cannot
choose the absurd reading. Here, therefore, EPA was
required to adopt the narrower and more sensible in-
terpretation of “air pollutant,” the interpretation lim-
ited to the NAAQS pollutants. As the Supreme Court
has said, “interpretations of a statute which would
produce absurd results are to be avoided if alterna-
tive interpretations consistent with the legislative
purpose are available.” Griffin v. Oceanic Contrac-
tors, Inc., 458 U.S. 564, 575 (1982). Such an “alterna-
tive interpretation[ ] consistent with the legislative
purpose” is readily available here.

II

If that were the end of the analysis, I would not
hesitate to conclude that EPA had adopted an im-
permissibly broad reading of the term “air pollutant”
for purposes of the permitting provision of the Pre-
vention of Significant Deterioration statute. But be-
fore reaching that conclusion definitively, we need to
consider whether EPA’s approach was mandated by
the Supreme Court’s decision in Massachusetts v.
EPA, 549 U.S. 497 (2007). In that case, the Supreme
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Court considered the general statutory term “air pol-
lutant” as applied to a different aspect of the Clean
Air Act—the motor vehicle emissions program. The
Court there interpreted “air pollutant” very broadly
to mean “all airborne compounds of whatever stripe,”
including greenhouse gases. Id. at 529.

Does Massachusetts v. EPA dictate EPA’s broader
interpretation of “air pollutant” in the different con-
text of the Prevention of Significant Deterioration
statute? The panel opinion seemed to think so; its
conclusion appears to have been heavily if not dispos-
itively influenced by Massachusetts v. EPA. See, e.g.,
Coalition for Responsible Regulation, Inc. v. EPA, 684
F.3d 102, 134, 136 (D.C. Cir. 2012). In my view, how-
ever, the holding in Massachusetts v. EPA does not
control the result in this case. Indeed, as explained
more fully below, even EPA has concluded that Mas-
sachusetts v. EPA does not control here. The decision
in Massachusetts v. EPA concerned the motor vehicle
emissions program, a point the Supreme Court ex-
pressly noted many times in its opinion. The case did
not purport to say that every other use of the term
“air pollutant” throughout the sprawling and multi-
faceted Clean Air Act necessarily includes green-
house gases. Each individual Clean Air Act program
must be considered in context.11

11 As an analogy, take the familiar example of “no vehicles in
the park.” Assume that a court has decided that the term “vehi-
cles” generally includes bicycles, and that no bicycles are al-
lowed in the park. Next assume that another park regulation
states that “all park service vehicles must have reinforced gas
tanks.” In that latter regulation, context tells us that the term
“vehicles” obviously does not include bicycles. Bicycles are still
vehicles in the abstract, but the gas-tank regulation logically
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Importantly, in Massachusetts v. EPA, the Su-
preme Court explicitly relied on the fact that the
Clean Air Act’s “capacious definition of ‘air pollu-
tant,’ ” did not appear “counterintuitive” or produce
“extreme” consequences in the context of motor vehi-
cle emissions. 549 U.S. at 531–32. But, as explained
above, EPA’s capacious definition of “air pollutant” is
counterintuitive and does produce extreme conse-
quences in the context of the Prevention of Signifi-
cant Deterioration statute, as EPA itself acknowledg-
es. Moreover, in this case, an alternative and sensible
interpretation of the term “air pollutant” is readily
discernible from the text, context, and structure of
the Prevention of Significant Deterioration statute as
a whole—namely, the NAAQS-specific interpretation.

To be sure, as noted earlier, the same words used
in different parts of an Act are often construed to
have the same meaning. See IBP, Inc. v. Alvarez, 546
U.S. 21, 34 (2005). If that were an inflexible com-
mand, the Massachusetts v. EPA interpretation of
“air pollutant” would certainly control here and
throughout the entire Clean Air Act. But as the Su-
preme Court recently reminded us—in the context of
interpreting the Clean Air Act—“the natural pre-
sumption that identical words used in different parts

applies only to a specific subset of vehicles (namely, motor vehi-
cles).

So it is with “air pollutant” as used in different parts of the
Clean Air Act. Massachusetts v. EPA held that the term “air pol-
lutant” generally includes greenhouse gases. But that does not
mean that the term “air pollutant” can never be used in a nar-
rower sense. Greenhouse gases may qualify as “air pollutants”
in the abstract, but context tells us that the Prevention of Sig-
nificant Deterioration program uses the term “air pollutant” to
refer only to a subset of all air pollutants (namely, the NAAQS
pollutants).
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of the same act are intended to have the same mean-
ing is not rigid and readily yields whenever there is
such variation in the connection in which the words
are used as reasonably to warrant the conclusion that
they were employed in different parts of the act with
different intent.” Environmental Defense v. Duke En-
ergy Corp., 549 U.S. 561, 574 (2007) (internal quota-
tion marks and ellipsis omitted). As instructed by the
Supreme Court, we must interpret statutory terms
based on their context and in light of the statute as a
whole, even if that approach on some occasions
means that the same term applies differently in dif-
ferent parts of a statute. See, e.g., General Dynamics
Land Systems, Inc. v. Cline, 540 U.S. 581, 596–97
(2004) (term “age” has different meanings within Age
Discrimination in Employment Act); United States v.
Cleveland Indians Baseball Co., 532 U.S. 200, 212–13
(2001) (term “wages paid” has different meanings
within Social Security Act Amendments of 1939);
Robinson v. Shell Oil Co., 519 U.S. 337, 343–44
(1997) (term “employee” has different meanings with-
in Title VII).

The Supreme Court’s application of that interpre-
tive principle in Environmental Defense v. Duke En-
ergy—a decision issued on the same day as Massa-
chusetts v. EPA—is illuminating. There, the Supreme
Court confronted the Clean Air Act’s definition of a
stationary source “modification.” See 549 U.S. at 567–
68. That term was relevant to both the New Source
Performance Standards program and the Prevention
of Significant Deterioration program. The Court ruled
that EPA could interpret the term “modification” dif-
ferently for each of those two Clean Air Act programs,
even though “the terms share a common statutory
definition.” Id. at 574. In so holding, the Court ana-
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lyzed the two programs’ different regulatory goals,
noting that a “given term in the same statute may
take on distinct characters from association with dis-
tinct statutory objects calling for different implemen-
tation strategies.” Id.

The Supreme Court’s interpretive approach in
Environmental Defense v. Duke Energy—which rec-
ognizes that the meaning of a statutory term in the
Clean Air Act may vary based on the particular pro-
gram at issue—shows that the Massachusetts v. EPA
interpretation of “air pollutant” in the context of the
motor vehicle emissions program does not necessarily
require the same interpretation of “air pollutant” in
the context of the Prevention of Significant Deteriora-
tion program. In Massachusetts v. EPA, the Supreme
Court emphasized that the regulation of greenhouse
gases in the motor vehicle emissions program would
not be “counterintuitive” and would not lead to any
“extreme measures.” 549 U.S. at 531. Greenhouse gas
standards would simply be added to the other regula-
tions already applicable to manufacturers of new mo-
tor vehicles, and any such standards would take into
account both cost and technological feasibility. See 42
U.S.C. § 7521(a). By contrast, the regulation of
greenhouse gases in the Prevention of Significant De-
terioration program would be both counterintuitive
and extreme. Tens of thousands of businesses and
homeowners would be swept into the Clean Air Act’s
purview for the first time and hit with permitting
costs averaging $60,000, not to mention the addition-
al costs of trying to construct and maintain the facili-
ty in compliance with the relevant emissions limits
and technological standards. See 75 Fed.Reg. 31,514,
31,556 (June 3, 2010). In addition, the costs associat-
ed with a vastly expanded permitting requirement
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would deter numerous projects from even starting in
the first place. The major differences between the mo-
tor vehicle emissions program and the Prevention of
Significant Deterioration program thus neatly fit the
Environmental Defense v. Duke Energy paradigm of
“distinct statutory objects calling for different imple-
mentation strategies.”

In reaching that conclusion, it bears mention that
the Clean Air Act is a very complicated statute en-
compassing several distinct environmental programs.
It is no surprise, then, that the motor vehicle emis-
sions program and the Prevention of Significant De-
terioration program are not the only parts of the Act
to employ a term like “air pollutant” in a context-
dependent way. For example, the visibility program
applies to facilities based on their emissions of “any
pollutant.” 42 U.S.C. § 7491(g)(7). In the context of
that program, EPA has interpreted the term “any pol-
lutant” to mean “any visibility-impairing pollutant,”
which obviously does not include greenhouse gases.
40 C.F.R. pt. 51, App. Y, § II.A. Similarly, the nonat-
tainment program applies to areas that have been
designated as nonattainment “for any air pollutant.”
42 U.S.C. § 7501(2). In the context of that program,
the term “air pollutant” is logically limited to the
NAAQS air pollutants, which are the only pollutants
for which an area can be designated as nonattain-
ment. Id. § 7407(d)(1)(A). All of that simply under-
scores that a court should exercise caution before re-
flexively importing the interpretations applicable to
one Clean Air Act program into a distinct Clean Air
Act program.

Any lingering doubt that Massachusetts v. EPA
does not control here is dispelled when we recall that
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EPA itself has rejected Massachusetts v. EPA’s inter-
pretation of “air pollutant” for the Prevention of Sig-
nificant Deterioration statute. The Court in Massa-
chusetts v. EPA said that “air pollutant” meant “all
airborne compounds of whatever stripe.” 549 U.S. at
529. EPA has acknowledged, however, that such a
broad definition cannot possibly extend to the use of
the term “air pollutant” in the Prevention of Signifi-
cant Deterioration statute. EPA understood that it
would be absurd to require pre-construction permits
because of emissions of any airborne compound, in-
cluding emissions of airborne compounds that have
not been deemed harmful and regulated under the
Clean Air Act. To avoid rendering the Prevention of
Significant Deterioration statute an absurdity, EPA
construed “air pollutant” to mean certain air pollu-
tants—in particular, “any regulated air pollutant.”

The critical point for present purposes—and it re-
ally is a critical point in thinking about the signifi-
cance of Massachusetts v. EPA to the present case—is
that EPA itself recognized that the Massachusetts v.
EPA definition of “air pollutant” cannot and does not
control how to interpret “air pollutant” in the Preven-
tion of Significant Deterioration context. As it tries to
justify its broad interpretation of the Prevention of
Significant Deterioration statute, EPA cannot simul-
taneously latch on to Massachusetts v. EPA and reject
Massachusetts v. EPA.

If Massachusetts v. EPA does not control here—
and even EPA admits that it does not—then we are
back where we started. EPA was faced with two ini-
tially plausible interpretations of “air pollutant” for
purposes of the permitting requirement of the Pre-
vention of Significant Deterioration statute. One in-
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terpretation created patent absurdities and made lit-
tle sense given the other statutory provisions. The
other interpretation fit comfortably and sensibly
within the statutory text and context. EPA nonethe-
less chose the first option. In my view, EPA’s reading
of the statute was impermissible. An agency cannot
adopt an admittedly absurd interpretation and dis-
card an eminently sensible one.

Given all of this, the case seems reasonably
straightforward. So how did the panel opinion reach
the opposite conclusion? I respectfully have three
main points of disagreement. First, as I read it, the
panel opinion was decisively influenced by Massachu-
setts v. EPA’s interpretation of “air pollutant” in the
context of the motor vehicle emissions program. But
in light of the material differences between the motor
vehicle emissions program and the Prevention of Sig-
nificant Deterioration program, the Massachusetts v.
EPA interpretation cannot control here, as even EPA
acknowledges. Second, the panel opinion attempted
to buttress its choice of a broad interpretation of the
term “air pollutant” by pointing to Section 7475(a)(4),
the provision in the Prevention of Significant Deteri-
oration program requiring covered facilities to use the
best available control technology. But as explained
above, Section 7475(a)(4) actually cuts the other way
because it specifically refers to “each pollutant sub-
ject to regulation under this chapter,” which now does
include greenhouse gases—whereas, by contrast, oth-
er statutory provisions in the Prevention of Signifi-
cant Deterioration program clearly employ a NAAQS-
specific interpretation of the unadorned term “air pol-
lutant.” Third, the panel gave insufficient weight to
the most critical point in this case, the absurd conse-
quences of EPA’s broad interpretation. This was a
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mistake because the ultimate clincher in this case is
one simple point: EPA chose an admittedly absurd
reading over a perfectly natural reading of the rele-
vant statutory text. An agency cannot do that.

III

In finding EPA’s statutory interpretation legally
impermissible, I do not in any way want to diminish
EPA’s vital policy objectives. EPA’s regulations for
the Prevention of Significant Deterioration statute
may well be a good idea as a matter of policy. The
task of dealing with global warming is urgent and
important. But as in so many cases, the question here
is: Who Decides? The short answer is that Congress
(with the President) sets the policy through statutes,
agencies implement that policy within statutory lim-
its, and courts in justiciable cases ensure that agen-
cies stay within the statutory limits set by Congress.
A court’s assessment of an agency’s compliance with
statutory limits does not depend on whether the
agency’s policy is good or whether the agency’s inten-
tions are laudatory. Even when that is true, we must
enforce the statutory limits. See Hamdan v. United
States, 696 F.3d 1238 (D.C. Cir. 2012) (ruling that
Executive Branch exceeded statutory authority in
wartime prosecution of al Qaeda member).

In cases like this one, the bedrock underpinnings
of our system of separation of powers are at stake. To
be sure, courts must be wary of undue interference
with an agency’s action implementing its statutory
responsibilities. See American Radio Relay League,
Inc. v. FCC, 524 F.3d 227 (D.C. Cir. 2008) (separate
opinion of Kavanaugh, J.); see also Desert Citizens
Against Pollution v. EPA, 699 F.3d 524 (D.C. Cir.
2012); National Environmental Development Associa-
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tion’s Clean Air Project v. EPA, 686 F.3d 803 (D.C.
Cir. 2012); American Petroleum Institute v. EPA, 684
F.3d 1342 (D.C. Cir. 2012); ATK Launch Systems, Inc.
v. EPA, 669 F.3d 330 (D.C. Cir. 2012); Natural Re-
sources Defense Council v. EPA, 661 F.3d 662 (D.C.
Cir. 2011); Medical Waste Institute & Energy Recov-
ery Council v. EPA, 645 F.3d 420 (D.C. Cir. 2011). To
take one salient and important example, the statuto-
ry scheme gives EPA significant discretion in setting
the NAAQS for the NAAQS air pollutants—a discre-
tion the courts must respect.

But at the same time, undue deference or abdica-
tion to an agency carries its own systemic costs. If a
court mistakenly allows an agency’s transgression of
statutory limits, then we green-light a significant
shift of power from the Legislative Branch to the Ex-
ecutive Branch. The Framers of the Constitution did
not grant the Executive Branch the authority to set
economic and social policy as it sees fit. Rather, the
Framers gave Congress, along with the President,
that legislative role (subject to constitutional limits),
and they assigned the Executive Branch the execu-
tive power to issue rules and enforce the law within
the limits set by Congress.12

It is true that the legislative process can be cum-
bersome and frustrating, and the Executive Branch
often is well-intentioned in wanting to address press-

12 In protecting national security, the Executive has some
Article II authority to act in certain circumstances in the Na-
tion’s defense even without specific congressional authorization.
This is known as Youngstown category two. See Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson,
J., concurring). There is no general Youngstown category two
authority in the domestic social and economic realms, where the
Executive must have statutory authority in order to act.
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ing policy concerns quickly, before the sometimes gla-
cial congressional machinery can be stirred to ac-
tion.13 The legislative process can be slow because the
Constitution makes it far harder to enact legislation
than to block it: Under the Constitution, three differ-
ent entities must agree in order to enact legislation—
the House, the Senate, and the President (or two-
thirds of both the House and the Senate to override a
President’s veto). But the Framers knew the legisla-
tive process would be laborious. They designed it that
way. The time and difficulty of enacting new legisla-
tion has never justified an agency’s contravention of
statutory limits. The Framers specifically contem-
plated, moreover, that there would be situations
where the Executive Branch confronts a pressing
need that it does not have current authority to ad-
dress. In those circumstances, the Constitution’s Rec-
ommendations Clause provides that the President
may “recommend” to Congress “such Measures as he
shall judge necessary and expedient.” U.S. CONST.
art. II, § 3.

Importantly, the separation of powers and checks
and balances of our system are designed not just to
ensure that the Branches operate within the proper
spheres of their authority, but also to protect individ-
ual liberty. As the Supreme Court has explained
many times, “while a government of opposite and ri-
val interests may sometimes inhibit the smooth func-
tioning of administration, the Framers recognized

13 In 2009, the House of Representatives passed a global
warming bill that was supported by the President. But the Sen-
ate did not pass it. In the early 2000s, Senators McCain and
Lieberman sought to pass global warming legislation, but no law
was ultimately enacted. Numerous other bills have been intro-
duced over the years, and various legislative efforts are ongoing.
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that, in the long term, structural protections against
abuse of power were critical to preserving liberty . . . .
The failures of . . . regulation may be a pressing na-
tional problem, but a judiciary that licensed extra-
constitutional government with each issue of compa-
rable gravity would, in the long run, be far worse.”
Free Enterprise Fund v. Public Company Accounting
Oversight Board, 130 S.Ct. 3138, 3157 (2010) (inter-
nal quotation marks, alterations, and citations omit-
ted).

As a court, it is not our job to make the policy
choices and set the statutory boundaries, but it is
emphatically our job to carefully but firmly enforce
the statutory boundaries. That bedrock separation of
powers principle accounts for my concern about this
case. Here, as I see it, EPA went well beyond what
Congress authorized for the Prevention of Significant
Deterioration statute. I respectfully disagree with the
panel’s resolution of this issue, and given the overall
importance of the case, I respectfully dissent from the
denial of rehearing en banc.
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APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

_________________

No. 09-1322 September Term, 2012
EPA-74FR66496

Filed on: December 20, 2012

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

STATE OF MICHIGAN, ET AL., INTERVENORS.
_________

Consolidated with 10-1024, 10-1025, 10-1026, 10-
1030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 10-
1046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321

Before: SENTELLE, Chief Judge, and HENDERSON,
ROGERS, TATEL, GARLAND, BROWN, GRIFFITH, and
KAVANAUGH, Circuit Judges.

ORDER

Upon consideration of Pacific Legal Foundation’s
petition filed in No. 10-1310, for rehearing en banc,
joined by State Petitioners and Intervenors for Peti-
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tioners, and the absence of a request by any member
of the court for a vote, it is

ORDERED that the petition be denied.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Michael C. McGrail
Deputy Clerk



140a

APPENDIX E

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

_________________

Filed On: December 20, 2012
_________________

No. 09-1322

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

STATE OF MICHIGAN, ET AL., INTERVENORS.

_________

Consolidated with 10-1024, 10-1025, 10-1026, 10-
1030, 10-1035, 10-1036, 10-1037, 10-1038, 10-1039,
10-1040, 10-1041, 10-1042, 10-1044, 10-1045, 10-
1046, 10-1234, 10-1235, 10-1239, 10-1245, 10-1281,
10-1310, 10-1318, 10-1319, 10-1320, 10-1321

_________________

No. 10-1073

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS,

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT
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AMERICAN FROZEN FOOD INSTITUTE, ET AL.,
INTERVENORS

_________________

Consolidated with 10-1083, 10-1099, 10-1109, 10-
1110, 10-1114, 10-1118, 10-1119, 10-1120, 10-1122,
10-1123, 10-1124, 10-1125, 10-1126, 10-1127, 10-
1128, 10-1129, 10-1131, 10-1132, 10-1145, 10-1147,
10-1148, 10-1199, 10-1200, 10-1201, 10-1202, 10-
1203, 10-1206, 10-1207, 10-1208, 10-1210, 10-1211,
10-1212, 10-1213, 10-1216, 10-1218, 10-1219, 10-
1220, 10-1221, 10-1222

_________________

No. 10-1092

COALITION FOR RESPONSIBLE REGULATION, INC.,
ET AL., PETITIONERS

v.

ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENT

_________________

LANGBOARD, INC.—MDF, ET AL., INTERVENORS.
_________________

Consolidated with 10-1094, 10-1134, 10-1143, 10-
1144, 10-1152, 10-1156, 10-1158, 10-1159, 10-1160,
10-1161, 10-1162, 10-1163, 10-1164, 10-1166, 10-1182
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_________________

No. 10-1167

AMERICAN CHEMISTRY COUNCIL, PETITIONER

v.

ENVIRONMENTAL PROTECTION AGENCY AND

LISA PEREZ JACKSON, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY,

RESPONDENTS

CHAMBER OF COMMERCE OF THE

UNITED STATES OF AMERICA, ET AL., INTERVENORS

_________________

Consolidated with 10-1168, 10-1169, 10-1170, 10-
1173, 10-1174, 10-1175, 10-1176, 10-1177, 10-1178,
10-1179, 10-1180

___________________

On Petitions for Rehearing En Banc
____________________

Before: SENTELLE, Chief Judge, and ROGERS and
TATEL, Circuit Judges.

ORDER

Upon consideration of the petition of the Pacific
Legal Foundation for panel rehearing joined by State
Petitioners and Intervenors for Petitioner, filed in No.
10-1310, on August 10, 2012; and the petition of the
Chamber of Commerce of the United States of Ameri-
ca for panel rehearing, joined by the State of Alaska
and Peabody Energy Company, filed August 10, 2012,
it is

ORDERED that the petitions be denied.
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Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Michael C. McGrail
Deputy Clerk
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APPENDIX F

Section 111 of the Clean Air Act, 42 U.S.C.
§ 7411. Standards of Performance for New Sta-
tionary Sources

* * *

(b) List of categories of stationary sources; standards
of performance; information on pollution control
techniques; sources owned or operated by United
States; particular systems; revised standards

(1)(A) The Administrator shall, within 90 days after
December 31, 1970, publish (and from time to time
thereafter shall revise) a list of categories of station-
ary sources. He shall include a category of sources in
such list if in his judgment it causes, or contributes
significantly to, air pollution which may reasonably
be anticipated to endanger public health or welfare.

* * *
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Section 115 of the Clean Air Act, 42 U.S.C.
§ 7415. International Air Pollution

(a) Endangerment of public health or welfare in for-
eign countries from pollution emitted in United
States

Whenever the Administrator, upon receipt of reports,
surveys or studies from any duly constituted interna-
tional agency has reason to believe that any air pollu-
tant or pollutants emitted in the United States cause
or contribute to air pollution which may reasonably
be anticipated to endanger public health or welfare in
a foreign country or whenever the Secretary of State
requests him to do so with respect to such pollution
which the Secretary of State alleges is of such a na-
ture, the Administrator shall give formal notification
thereof to the Governor of the State in which such
emissions originate.

* * *
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Section 165 of the Clean Air Act, 42 U.S.C.
§ 7475. Preconstruction Requirements

(a) Major emitting facilities on which construction is
commenced

No major emitting facility on which construction is
commenced after August 7, 1977, may be constructed
in any area to which this part applies unless—

(1) a permit has been issued for such proposed facility
in accordance with this part setting forth emission
limitations for such facility which conform to the re-
quirements of this part;

(2) the proposed permit has been subject to a review
in accordance with this section, the required analysis
has been conducted in accordance with regulations
promulgated by the Administrator, and a public hear-
ing has been held with opportunity for interested
persons including representatives of the Administra-
tor to appear and submit written or oral presenta-
tions on the air quality impact of such source, alter-
natives thereto, control technology requirements, and
other appropriate considerations;

(3) the owner or operator of such facility demon-
strates, as required pursuant to section 7410(j) of this
title, that emissions from construction or operation of
such facility will not cause, or contribute to, air pollu-
tion in excess of any

(A) maximum allowable increase or maximum al-
lowable concentration for any pollutant in any ar-
ea to which this part applies more than one time
per year,
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(B) national ambient air quality standard in any
air quality control region, or

(C) any other applicable emission standard or
standard of performance under this chapter;

(4) the proposed facility is subject to the best availa-
ble control technology for each pollutant subject to
regulation under this chapter emitted from, or which
results from, such facility;

(5) the provisions of subsection (d) of this section with
respect to protection of class I areas have been com-
plied with for such facility;

(6) there has been an analysis of any air quality im-
pacts projected for the area as a result of growth as-
sociated with such facility;

(7) the person who owns or operates, or proposes to
own or operate, a major emitting facility for which a
permit is required under this part agrees to conduct
such monitoring as may be necessary to determine
the effect which emissions from any such facility may
have, or is having, on air quality in any area which
may be affected by emissions from such source; and

(8) in the case of a source which proposes to construct
in a class III area, emissions from which would cause
or contribute to exceeding the maximum allowable
increments applicable in a class II area and where no
standard under section 7411 of this title has been
promulgated subsequent to August 7, 1977, for such
source category, the Administrator has approved the
determination of best available technology as set
forth in the permit.

* * *
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Section 202 of the Clean Air Act, 42 U.S.C.
§ 7521. Emission Standards for New Motor Ve-
hicles or New Motor Vehicle Engines

(a) Authority of Administrator to prescribe by regula-
tion

Except as otherwise provided in subsection (b) of this
section—

(1) The Administrator shall by regulation pre-
scribe (and from time to time revise) in accordance
with the provisions of this section, standards ap-
plicable to the emission of any air pollutant from
any class or classes of new motor vehicles or new
motor vehicle engines, which in his judgment
cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public
health or welfare. Such standards shall be appli-
cable to such vehicles and engines for their useful
life (as determined under subsection (d) of this
section, relating to useful life of vehicles for pur-
poses of certification), whether such vehicles and
engines are designed as complete systems or in-
corporate devices to prevent or control such pollu-
tion.

(2) Any regulation prescribed under paragraph (1)
of this subsection (and any revision thereof) shall
take effect after such period as the Administrator
finds necessary to permit the development and
application of the requisite technology, giving ap-
propriate consideration to the cost of compliance
within such period.

* * *



149a

Section 211 of the Clean Air Act, 42 U.S.C.
§ 7545. Regulation of Fuels

* * *
(c) Offending fuels and fuel additives; control; prohi-
bition

(1) The Administrator may, from time to time on the
basis of information obtained under subsection (b) of
this section or other information available to him, by
regulation, control or prohibit the manufacture, in-
troduction into commerce, offering for sale, or sale of
any fuel or fuel additive for use in a motor vehicle,
motor vehicle engine, or nonroad engine or nonroad
vehicle if, in the judgment of the Administrator, any
fuel or fuel additive or any emission product of such
fuel or fuel additive causes, or contributes, to air pol-
lution or water pollution (including any degradation
in the quality of groundwater) that may reasonably
be anticipated to endanger the public health or wel-
fare, or (B) if emission products of such fuel or fuel
additive will impair to a significant degree the per-
formance of any emission control device or system
which is in general use, or which the Administrator
finds has been developed to a point where in a rea-
sonable time it would be in general use were such
regulation to be promulgated.

* * *
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Section 213 of the Clean Air Act, 42 U.S.C.
§ 7547. Nonroad Engines and Vehicles

(a) Emissions standards

* * *
(4) If the Administrator determines that any emis-
sions not referred to in paragraph (2) from new non-
road engines or vehicles significantly contribute to air
pollution which may reasonably be anticipated to en-
danger public health or welfare, the Administrator
may promulgate (and from time to time revise) such
regulations as the Administrator deems appropriate
containing standards applicable to emissions from
those classes or categories of new nonroad engines
and new nonroad vehicles (other than locomotives or
engines used in locomotives) which in the Adminis-
trator’s judgment cause, or contribute to, such air pol-
lution, taking into account costs, noise, safety, and
energy factors associated with the application of
technology which the Administrator determines will
be available for the engines and vehicles to which
such standards apply. The regulations shall apply to
the useful life of the engines or vehicles (as deter-
mined by the Administrator).

* * *
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Section 231 of the Clean Air Act, 42 U.S.C.
§ 7571. Aircraft Emission Standards: Estab-
lishment of Standards

(a) Study; proposed standards; hearings; issuance of
regulations

* * *

(2)(A) The Administrator shall, from time to time, is-
sue proposed emission standards applicable to the
emission of any air pollutant from any class or classes
of aircraft engines which in his judgment causes, or
contributes to, air pollution which may reasonably be
anticipated to endanger public health or welfare.

* * *
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Section 307 of the Clean Air Act, 42 U.S.C.
§ 7607. Administrative Proceedings and Judi-
cial Review

* * *
(b) Judicial review

(1)A petition for review of action of the Administrator
in promulgating any national primary or secondary
ambient air quality standard, any emission standard
or requirement under section 7412 of this title, any
standard of performance or requirement under sec-
tion 7411 of this title,, any standard under section
7521 of this title (other than a standard required to
be prescribed under section 7521(b)(1) of this title),
any determination under section 7521(b)(5) of this
title, any control or prohibition under section 7545 of
this title, any standard under section 7571 of this ti-
tle, any rule issued under section 7413, 7419, or un-
der section 7420 of this title, or any other nationally
applicable regulations promulgated, or final action
taken, by the Administrator under this chapter may
be filed only in the United States Court of Appeals for
the District of Columbia. A petition for review of the
Administrator’s action in approving or promulgating
any implementation plan under section 7410 of this
title or section 7411(d) of this title, any order under
section 7411(j) of this title, under section 7412 of this
title, under section 7419 of this title, or under section
7420 of this title, or his action under section 1857c–
10(c)(2)(A), (B), or (C) of this title (as in effect before
August 7, 1977) or under regulations thereunder, or
revising regulations for enhanced monitoring and
compliance certification programs under section
7414(a)(3) of this title, or any other final action of the
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Administrator under this chapter (including any de-
nial or disapproval by the Administrator under sub-
chapter I of this chapter) which is locally or regional-
ly applicable may be filed only in the United States
Court of Appeals for the appropriate circuit. Notwith-
standing the preceding sentence a petition for review
of any action referred to in such sentence may be filed
only in the United States Court of Appeals for the
District of Columbia if such action is based on a de-
termination of nationwide scope or effect and if in
taking such action the Administrator finds and pub-
lishes that such action is based on such a determina-
tion. Any petition for review under this subsection
shall be filed within sixty days from the date notice of
such promulgation, approval, or action appears in the
Federal Register, except that if such petition is based
solely on grounds arising after such sixtieth day, then
any petition for review under this subsection shall be
filed within sixty days after such grounds arise. The
filing of a petition for reconsideration by the Adminis-
trator of any otherwise final rule or action shall not
affect the finality of such rule or action for purposes
of judicial review nor extend the time within which a
petition for judicial review of such rule or action un-
der this section may be filed, and shall not postpone
the effectiveness of such rule or action.

* * *


