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ADDITIONAL PETITIONERS

U.S. Representative Michele Bachmann; U.S. Representa-
tive Joe Barton; U.S. Representative Marsha Blackburn;
U.S. Representative Kevin Brady; U.S. Representative
Paul Broun; U.S. Representative Phil Gingrey; U.S.
Representative Steve King; U.S. Representative Jack
Kingston; U.S. Representative Tom Price; U.S. Repre-
sentative Dana Rohrabacher; U.S. Representative John
Shimkus; U.S. Representative Lynn Westmoreland; The
Langdale Company; Langdale Forest Products Company;
Langdale Timber Company; Langdale Farms, LLC;
Langdale Fuel Company; Langdale Chevrolet, Inc.;
Langdale Ford Company; Langboard, Inc. — MDF;
Langboard, Inc. — OSB; Georgia Motor Trucking Associa-
tion, Inc.; Collins Industries, Inc.; Collins Trucking Com-
pany, Inc.; Kennesaw Transportation, Inc.; J&M Tank
Lines, Inc.; Southeast Trailer Mart, Inc.; Georgia Agri-
business Council, Inc.; Competitive Enterprise Institute;
FreedomWorks; and Science and Environmental Policy
Project

ADDITIONAL RESPONDENT

Robert Perciasepe, Acting Administrator, United States
Environmental Protection Agency



QUESTIONS PRESENTED

Leveraging this Court’s opinion in Massachusetts
v. EPA, 549 U.S. 547 (2007), the Environmental Pro-
tection Agency (“EPA”) has launched the most expan-
sive regulatory program in the history of the United
States, a program that not only regulates greenhouse
gas (“GHG”) emissions from mobile sources (at issue
in Massachusetts), but also from thousands (potentially
millions) of stationary sources. By EPA’s own admis-
sion, expanding GHG regulation to stationary sources
was contrary to the express terms of the Clean Air
Act (“CAA” or “the Act”), was at odds with clear con-
gressional intent, and produced a regulatory program
that was “absurd” and “impossible” to administer.
The U.S. Court of Appeals for the D.C. Circuit, how-
ever, affirmed the totality of EPA’s regulatory pro-
gram, due in large part to that court’s view that EPA’s
legal premises were compelled by Massachusetts.

This Petition raises three questions for this
Court’s consideration:

1. May EPA exert authority over GHG emis-
sions under the Clean Air Act where (1) EPA
acknowledged that its interpretation of the Act is
fundamentally inconsistent with both the express
terms of the Act and the manifest intent of Congress
and would lead to results that are “absurd” and
“impossible” to administer, (2) there exist reasonable
alternative interpretations of the Act that do not
create such conflicts and absurd results, and (3) EPA’s



ii
QUESTIONS PRESENTED - Continued

action was based on an irrational claim of scientific
certainty in the face of ample contradictory and
equivocal evidence in the rulemaking record?

2. Having adopted an “absurd” and “impossible”
interpretation of the Act, may EPA then rewrite the
statutory requirements of the CAA to substitute its
own preferred “tailored” regulatory regime for sta-
tionary GHG emissions in order to avoid the absurd
and impossible results of its own making?

3. Is EPA’s administrative “tailoring” of the Act
to avoid the absurd results of its own interpretation
beyond judicial review on the ground that no party
has standing to challenge the assumed administra-
tive power to relax statutory requirements?
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PARTIES TO THE PROCEEDINGS

Challenges to 74 Fed. Reg. 66,496 (Dec. 15,
2009) (the “Endangerment Finding”):

1. Petitioners Southeastern Legal Foundation,
Inc.; U.S. Representative Michele Bachmann; U.S.
Representative Kevin Brady; U.S. Representative
Paul Broun; U.S. Representative Phil Gingrey; U.S.
Representative Steve King; U.S. Representative Jack
Kingston; U.S. Representative Tom Price; U.S. Repre-
sentative Dana Rohrabacher; U.S. Representative
John Shimkus; U.S. Representative Lynn West-
moreland; The Langdale Company; Langdale Forest
Products Company; Langdale Farms, LLC; Langdale
Fuel Company; Langdale Chevrolet, Inc.; Langdale
Ford Company; Langboard, Inc. - MDF; Langboard,
Inc. — OSB; Georgia Motor Trucking Association, Inc.;
Collins Industries, Inc.; Collins Trucking Company,
Inc.; Kennesaw Transportation, Inc.; J&M Tank
Lines, Inc.; Southeast Trailer Mart, Inc.; Georgia
Agribusiness Council, Inc.; Competitive Enterprise
Institute; FreedomWorks; and Science and Environ-
mental Policy Project were petitioners below.

2. Respondent United States Environmental
Protection Agency was a respondent below.

3. Additional petitioners below, who are nominal
respondents on review, were Coalition for Responsible
Regulation, Inc.; Industrial Minerals Association —
North America; National Cattlemen’s Beef Association;
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Great Northern Project Development, L.P.; Rosebud
Mining Co.; Massey Energy Company; Alpha Natural
Resources, Inc.; American Iron and Steel Institute;
Gerdau Ameristeel US Inc.; Peabody Energy Com-
pany; American Farm Bureau Federation; National
Mining Association; Chamber of Commerce of the
United States of America; Ohio Coal Association;
Utility Air Regulatory Group; National Association of
Manufacturers; American Petroleum Institute; Brick
Industry Association; Corn Refiners Association;
National Association of Home Builders; National
Oilseed Processors Association; National Petrochemi-
cal & Refiners Association; Western States Petroleum
Association; State of Alabama; Commonwealth of Vir-
ginia; Rick Perry, Governor of Texas; Greg Abbott,
Attorney General of Texas; Texas Commission on En-
vironmental Quality; Texas Agriculture Commission;
Barry Smitherman, Chairman, Texas Public Utility
Commission; and Portland Cement Association.

4. Petitioner-intervenors below, who are nomi-
nal respondents on review, were State of Alaska;
Portland Cement Association; State of Nebraska;
State of Florida; State of Hawaii; State of Indiana;
State of Kentucky; State of Louisiana; Governor
Haley Barbour, State of Mississippi; State of North
Dakota; State of Oklahoma; State of South Carolina;
State of South Dakota; State of Utah; State of Michi-
gan; Glass Packaging Institute; Independent Petroleum
Association of America; Louisiana Oil and Gas
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Association; National Electrical Manufacturers
Association; Michigan Manufacturers Association;
Indiana Cast Metals Association; Virginia Manufac-
turers Association; Colorado Association of Commerce
and Industry; Tennessee Chamber of Commerce;
West Virginia Manufacturers Association; Kansas
Chamber of Commerce and Industry; Idaho Associa-
tion of Commerce and Industry; Pennsylvania Manu-
facturers Association; Ohio Manufacturers Association;
Wisconsin Manufacturers and Commerce; Nebraska
Chamber of Commerce and Industry; Arkansas State
Chamber of Commerce; Associated Industries of
Arkansas; and Mississippi Manufacturers Associa-
tion.

5. Respondent-intervenors below, who are re-
spondents on review, were Commonwealth of Massa-
chusetts; State of Arizona; State of California; State
of Connecticut; State of Delaware; State of Iowa;
State of Illinois; State of Maine; State of Maryland,;
State of New Hampshire; State of New Mexico; State
of New York; State of Oregon; State of Rhode Island,;
State of Vermont; State of Washington; City of New
York; Natural Resources Defense Council; Environ-
mental Defense Fund; Sierra Club; National Wildlife
Federation; Conservation Law Foundation, Inc.; Com-
monwealth of Pennsylvania, Department of Environ-
mental Protection; State of Minnesota; and Wetlands
Watch.
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6. A respondent below, who is a nominal re-
spondent on review, was Lisa Perez Jackson, Ad-
ministrator, United States Environmental Protection
Agency. Ms. Jackson ceased to hold the office of Ad-
ministrator, United States Environmental Protection
Agency, on February 15, 2013; that office is currently
held in an acting capacity by Robert Perciasepe,
Acting Administrator, United States Environmental
Protection Agency.

Challenges to 75 Fed. Reg. 17,004 (Apr. 2, 2010)
(the “Timing Rule”):

1. Petitioners Southeastern Legal Foundation,
Inc.; U.S. Representative Michele Bachmann; U.S.
Representative Marsha Blackburn; U.S. Representa-
tive Kevin Brady; U.S. Representative Paul Broun;
U.S. Representative Phil Gingrey; U.S. Representa-
tive Steve King; U.S. Representative Jack Kingston;
U.S. Representative Tom Price; U.S. Representa-
tive Dana Rohrabacher; U.S. Representative John
Shimkus; U.S. Representative Lynn Westmoreland;
The Langdale Company; Langdale Forest Products
Company; Langdale Farms, LLC; Langdale Fuel
Company; Langdale Chevrolet, Inc.; Langdale Ford
Company; Langboard, Inc. - MDF; Langboard, Inc. —
OSB; Georgia Motor Trucking Association, Inc.;
Collins Industries, Inc.; Collins Trucking Company,
Inc.; Kennesaw Transportation, Inc.; J&M Tank
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Lines; Southeast Trailer Mart, Inc.; and Georgia
Agribusiness Council, Inc. were petitioners below.

2. Respondent United States Environmental
Protection Agency was a respondent below.

3. Additional petitioners below, who are nomi-
nal respondents on review, were Coalition for Respon-
sible Regulation, Inc.; Industrial Minerals Association
— North America; National Cattlemen’s Beef Associa-
tion; Great Northern Project Development, L.P;
Rosebud Mining Co.; Massey Energy Company; Alpha
Natural Resources, Inc.; Clean Air Implementation
Project; American Iron and Steel Institute; Gerdau
Ameristeel US Inc.; Energy-Intensive Manufacturers’
Working Group on Greenhouse Gas Regulation;
Center for Biological Diversity; Peabody Energy
Company; American Farm Bureau Federation; Na-
tional Mining Association; Utility Air Regulatory
Group; Chamber of Commerce of the United States of
America; Missouri Joint Municipal Electric Utility
Commission; National Environmental Development
Association’s Clean Air Project; Ohio Coal Associa-
tion; National Association of Manufacturers; Ameri-
can Frozen Food Institute; American Petroleum
Institute; Brick Industry Association; Corn Refiners
Association; Glass Packaging Institute; Independent
Petroleum Association of America; Indiana Cast
Metals Association; Michigan Manufacturers Associa-
tion; Mississippi Manufacturers Association; National
Association of Home Builders; National Federation of
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Independent Businesses; National Oilseed Processors
Association; National Petrochemical & Refiners
Association; North American Die Casting Association;
Specialty Steel Industry of North America; Tennessee
Chamber of Commerce and Industry; Western States
Petroleum Association; West Virginia Manufacturers
Association; Wisconsin Manufacturers and Com-
merce; State of Texas; State of Alabama; State of
South Carolina; State of South Dakota; State of
Nebraska; State of North Dakota; Commonwealth of
Virginia; Rick Perry, Governor of Texas; Greg Abbott,
Attorney General of Texas; Texas Commission on
Environmental Quality; Texas Agriculture Commis-
sion; Texas Public Utilities Commission; Texas Rail-
road Commission; Texas General Land Office; Haley
Barbour, Governor of the State of Mississippi; and
Portland Cement Association.

4. Petitioner-intervenors below, who are nomi-
nal respondents on review, were Louisiana Depart-
ment of Environmental Quality.

5. Respondent-intervenors below, who are re-
spondents on review, were Environmental Defense
Fund; Natural Resources Defense Council; Sierra
Club; Indiana Wildlife Federation; Michigan Envi-
ronmental Council; Ohio Environmental Council;
National Mining Association; American Farm Bureau
Federation; Peabody Energy Company; Ohio Coal
Association; National Environmental Development
Association’s Clean Air Project; National Association



ix
PARTIES TO THE PROCEEDINGS — Continued

of Manufacturers; American Frozen Food Institute;
American Petroleum Institute; Brick Industry Asso-
ciation; Corn Refiners Association; Glass Packag-
ing Institute; Independent Petroleum Association of
America; Michigan Manufacturers Association; Mis-
sissippi Manufacturers Association; National Associa-
tion of Home Builders; National Federation of
Independent Businesses; National Oilseed Processors
Association; National Petrochemical and Refiners
Association; Specialty Steel Industry of North Amer-
ica; Tennessee Chamber of Commerce and Industry;
Western States Petroleum Association; West Virginia
Manufacturers Association; Wisconsin Manufacturers
& Commerce; Utility Air Regulatory Group; Coalition
for Responsible Regulation, Inc.; Industrial Minerals
Association — North America; National Cattlemen’s
Beef Association; Great Northern Project Develop-
ment, L.P.; Rosebud Mining Company; Alpha Natural
Resources, Inc.; and Clean Air Implementation Pro-
ject.

6. A respondent below, who is a nominal re-
spondent on review, was Lisa Perez Jackson, Admin-
istrator, United States Environmental Protection
Agency. Ms. Jackson ceased to hold the office of
Administrator, United States Environmental Protec-
tion Agency, on February 15, 2013; that office is
currently held in an acting capacity by Robert
Perciasepe, Acting Administrator, United States En-
vironmental Protection Agency.
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Challenges to 75 Fed. Reg. 25,324 (May 7, 2010)
(the “Light-Duty Vehicle Rule”):

1. Petitioners Southeastern Legal Foundation,
Inc.; U.S. Representative Michele Bachmann; U.S.
Representative Kevin Brady; U.S. Representative
Paul Broun; U.S. Representative Phil Gingrey; U.S.
Representative Steve King; U.S. Representative Jack
Kingston; U.S. Representative Tom Price; U.S. Repre-
sentative Dana Rohrabacher; U.S. Representative
John Shimkus; U.S. Representative Lynn West-
moreland; The Langdale Company; Langdale Forest
Products Company; Georgia Motor Trucking Associa-
tion, Inc.; Collins Industries, Inc.; Collins Trucking
Company, Inc.; Kennesaw Transportation, Inc.; J&M
Tank Lines, Inc.; Southeast Trailer Mart, Inc.; Geor-
gia Agribusiness Council, Inc.; Competitive Enter-
prise Institute; FreedomWorks; and Science and
Environmental Policy Project were petitioners below.

2. Respondent United States Environmental
Protection Agency was a respondent below.

3. Additional petitioners below, who are nomi-
nal respondents on review, were Coalition for Respon-
sible Regulation, Inc.; Industrial Minerals Association
— North America; National Cattlemen’s Beef Associa-
tion; Great Northern Project Development, L.P;
Rosebud Mining Co.; Massey Energy Company; Alpha
Natural Resources, Inc.; American Iron and Steel
Institute; Ohio Coal Association; Mark R. Levin,
Landmark Legal Foundation; Gerdau Ameristeel
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US Inc.; Energy-Intensive Manufacturers’ Working
Group on Greenhouse Gas Regulation; Portland
Cement Association; Chamber of Commerce of the
United States of America; Utility Air Regulatory
Group; National Mining Association; Peabody Energy
Company; American Farm Bureau Federation; Na-
tional Association of Manufacturers; American Frozen
Food Institute; American Petroleum Institute; Brick
Industry Association; Corn Refiners Association;
Glass Packaging Institute; Michigan Manufacturers
Association; National Association of Home Builders;
National Federation of Independent Businesses;
National Oilseed Processors Association; National
Petrochemical and Refiners Association; Specialty
Steel Industry of North America; Tennessee Chamber
of Commerce and Industry; West Virginia Manufac-
turers Association; Wisconsin Manufacturers &
Commerce; American Chemistry Council; American
Forest & Paper Association, Inc.; Clean Air Imple-
mentation Project; State of Texas; Rick Perry, Gover-
nor of Texas; Greg Abbot, Attorney General of Texas;
Texas Agriculture Commission; Texas Public Utilities
Commission; Texas Railroad Commission; Texas
General Land Office; State of Alabama; State of South
Carolina; State of South Dakota; State of Nebraska;
State of North Dakota; Commonwealth of Virginia;
and Haley Barbour, Governor of the State of Missis-

sippi.
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4. Petitioner-intervenors below, who are nomi-
nal respondents on review, were State of Georgia;
Langdale Farms, LLC; Langdale Fuel Company;
Langdale Chevorlet, Inc.; Langdale Ford Company;
Langboard, Inc. — MDF and Langboard, Inc. — OSB.

5. Respondent-intervenors below, who are re-
spondents on review, were Association of Interna-
tional Automobile Manufacturers; State California;
State of Delaware; State of Illinois; State of Iowa,;
State of Maine; State of Maryland; State of Massa-
chusetts; State of New Mexico; State of New York;
State of Oregon; State of Rhode Island; State of
Vermont; State of Washington; Commonwealth of
Pennsylvania; Department of Environmental Protec-
tion; City of New York; Natural Resources Defense
Council; Natural Resources Defense Fund; Sierra
Club; and Alliance of Automobile Manufacturers.

6. A respondent below, who is a nominal re-
spondent on review, was Lisa Perez Jackson, Admin-
istrator, United States Environmental Protection
Agency. Ms. Jackson ceased to hold the office of Ad-
ministrator, United States Environmental Protection
Agency, on February 15, 2013; that office is currently
held in an acting capacity by Robert Perciasepe,
Acting Administrator, United States Environmental
Protection Agency.
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Challenges to 75 Fed. Reg. 31,514 (Jun. 3, 2010)
(the “Tailoring Rule”):

1. Petitioners Southeastern Legal Foundation,
Inc.; U.S. Representative Michele Bachmann; U.S.
Representative Marsha Blackburn; U.S. Representa-
tive Kevin Brady; U.S. Representative Paul Broun;
U.S. Representative Phil Gingrey; U.S. Representa-
tive Steve King; U.S. Representative Jack Kingston;
U.S. Representative Tom Price; U.S. Representative
Dana Rohrabacher; U.S. Representative John Shimkus;
U.S. Representative Lynn Westmoreland; The Lang-
dale Company; Langdale Forest Products Company;
Langdale Farms, LLC; Langdale Fuel Company;
Langdale Chevrolet, Inc.; Langdale Ford Company;
Langboard, Inc. — MDF; Langboard, Inc. — OSB;
Georgia Motor Trucking Association, Inc.; Collins
Industries, Inc.; Collins Trucking Company, Inc.;
Kennesaw Transportation, Inc.; J&M Tank Lines,
Inc.; Southeast Trailer Mart, Inc.; and Georgia Agri-
business Council, Inc. were petitioners below.

2. Respondent United States Environmental
Protection Agency was a respondent below.

3. Additional petitioners below, who are nomi-
nal respondents on review, were Coalition for Respon-
sible Regulation, Inc.; Industrial Minerals Association
— North America; National Cattlemen’s Beef Associa-
tion; Great Northern Project Development, L.P;
Rosebud Mining Co.; Massey Energy Company; Alpha
Natural Resources, Inc.; The Ohio Coal Association;
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American Iron and Steel Institute; Gerdau Ameristeel
US Inc.; Chamber of Commerce of the United States
of America; Georgia Coalition for Sound Environmen-
tal Policy; National Mining Association; American
Farm Bureau Federation; Peabody Energy Company;
Center for Biological Diversity; Energy-Intensive
Manufacturers’ Working Group on Greenhouse Gas
Regulation; South Carolina Public Service Authority;
Mark R. Levin; Landmark Legal Foundation; Na-
tional Alliance of Forest Owners; American Forest
& Paper Association; Environmental Development
Association’s Clean Air Project; State of Alabama;
State of North Dakota; State of South Dakota; Haley
Barbour, Governor of Mississippi; State of South
Carolina; State of Nebraska; Utility Air Regulatory
Group; Missouri Joint Municipal Electric Utility
Commission; Sierra Club; Clean Air Implementation
Project; National Association of Manufacturers;
American Frozen Food Institute; American Petroleum
Institute; Brick Industry Association; Corn Refiners
Association; Glass Association of North America;
Glass Packaging Institute; Independent Petroleum
Association of America; Michigan Manufacturers
Association; Mississippi Manufacturers Association;
National Association of Home Builders; National
Oilseed Processors Association; National Petrochemi-
cal and Refiners Association; Tennessee Chamber of
Commerce and Industry; Western States Petroleum
Association; West Virginia Manufacturers Association;
Wisconsin Manufacturers & Commerce; National
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Federation of Independent Businesses; Portland
Cement Association; Louisiana Department of En-
vironmental Quality; Rick Perry, Governor of Texas;
Greg Abbott, Attorney General of Texas; Texas
Commission on Environmental Quality; Texas De-
partment of Agriculture; Texas Public Utilities Com-
mission; Texas Railroad Commission; Texas General
Land Office; and State of Texas.

4. Petitioner-intervenors below, who are nomi-
nal respondents on review, were National Association
of Manufacturers; American Frozen Food Institute;
American Petroleum Institute; Corn Refiners Associa-
tion; Glass Association of North America; Independ-
ent Petroleum Association of America; Indiana Cast
Metals Association; Michigan Manufacturers Associa-
tion; National Association of Home Builders; National
Oilseed Processors Association; National Petrochemi-
cal and Refiners Association; Tennessee Chamber of
Commerce and Industry; Western States Petroleum
Association; West Virginia Manufacturers Associa-
tion; and Wisconsin Manufacturers & Commerce.

5. Respondent-intervenors below, who are re-
spondents on review, were Natural Resources De-
fense Council; Environmental Defense Fund; Sierra
Club; State of New York; State of California; State of
Illinois; State of Iowa; State of Maine; State of
Maryland; Commonwealth of Massachusetts; State
of New Mexico; State of Oregon; Commonwealth
of Pennsylvania Department of Environmental
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Protection; State of Rhode Island; National Asso-
ciation of Manufacturers; City of New York; Asso-
ciation of International Automobile Manufacturers;
and Alliance of Automobile Manufacturers.

6. A respondent below, who is a nominal re-
spondent on review, was Lisa Perez Jackson, Admin-
istrator, United States Environmental Protection
Agency. Ms. Jackson ceased to hold the office of
Administrator, United States Environmental Protec-
tion Agency, on February 15, 2013; that office is
currently held in an acting capacity by Robert
Perciasepe, Acting Administrator, United States
Environmental Protection Agency.

Challenges to 75 Fed. Reg. 49,556 (Aug. 13,
2010) (the “Reconsideration”):

1. Petitioners Southeastern Legal Foundation,
Inc.; U.S. Representative Michele Bachmann; U.S.
Representative Marsha Blackburn; U.S. Representa-
tive Kevin Brady; U.S. Representative Paul Broun;
U.S. Representative Phil Gingrey; U.S. Representa-
tive Steve King; U.S. Representative Jack Kingston;
U.S. Representative Tom Price; U.S. Representative
Dana Rohrabacher; U.S. Representative John Shim-
kus; U.S. Representative Lynn Westmoreland; The
Langdale Company; Langdale Forest Products Com-
pany; Langdale Farms, LLC; Langdale Fuel Com-
pany; Langdale Chevrolet, Inc.; Langdale Ford
Company; Langboard, Inc. — MDF; Langboard, Inc. —
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OSB; Georgia Motor Trucking Association, Inc.; Collins
Industries, Inc.; Collins Trucking Company, Inc.;
Kennesaw Transportation, Inc.; J&M Tank Lines,
Inc.; Southeast Trailer Mart, Inc.; and Georgia Agri-
business Council, Inc. were petitioners below.

2. Respondent United States Environmental
Protection Agency was a respondent below.

3. Additional petitioners below, who are nomi-
nal respondents on review, were Coalition for Respon-
sible Regulation, Inc.; Industrial Minerals Association
— North America; National Cattlemen’s Beef Associa-
tion; Great Northern Project Development, L.P,;
Rosebud Mining Co.; Alpha Natural Resources, Inc.;
Peabody Energy Company; Chamber of Commerce of
the United States; Rick Perry, Governor of Texas;
Greg Abbott; Attorney General of Texas; Texas Com-
mission on Environmental Quality; Texas Agriculture
Commission; Barry Smitherman, Chairman of the
Texas Public Utilities Commission; Pacific Legal
Foundation; Commonwealth of Virginia; Utility Air
Regulatory Group; and The Ohio Coal Association.

4. Petitioner-intervenors below, who are nomi-
nal respondents on review, were Chamber of Com-
merce for the United States of America.

5. Respondent-intervenors below, who are nomi-
nal respondents on review, were Natural Resources
Defense Council; Conservation Law Foundation, Inc.;



XViii
PARTIES TO THE PROCEEDINGS — Continued

Sierra Club; National Wildlife Federation; and Wet-
lands Watch.

6. Arespondent below, who is a nominal respon-
dent on review, was Lisa Perez Jackson, Administra-
tor, United States Environmental Protection Agency.
Ms. Jackson ceased to hold the office of Administra-
tor, United States Environmental Protection Agency,
on February 15, 2013; that office is currently held in
an acting capacity by Robert Perciasepe, Acting
Administrator, United States Environmental Protec-
tion Agency.



X1X
RULE 29.6 DISCLOSURE STATEMENT

Petitioner Southeastern Legal Foundation, Inc.
(“SLF”) is a non-profit Georgia corporation and
constitutional public interest law firm and policy
center that advocates limited government, individual
economic freedom, and the free enterprise system in
the courts of law and public opinion. SLF has no
parent companies. No publicly held corporation has
ten percent or greater ownership interest in SLF.

Petitioner The Langdale Company is a Georgia
corporation and is the parent company for a diverse
group of businesses, some of which are described
elsewhere in this Petition. The Langdale Company
has no parent companies. No publicly held corpora-
tion has ten percent or greater ownership in The
Langdale Company.

Petitioner Langdale Forest Products Company
is a Georgia corporation and is a leading producer
of lumber, utility poles, marine piling, and fence
posts. Langdale Forest Products Company is a wholly
owned subsidiary of The Langdale Company. No
publicly held corporation has ten percent or greater
ownership in Langdale Forest Products Company.

Petitioner Langdale Farms, LLC is a Georgia
Corporation in the business of producing soybeans,
peanuts, cotton, pecans, tomatoes, hay, cattle, and
fish. Langdale Farms, LLC is a wholly owned subsid-
iary of The Langdale Company. No publicly held
corporation has ten percent or greater ownership in
Langdale Farms, LLC.
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RULE 29.6 DISCLOSURE STATEMENT - Continued

Petitioner Langdale Fuel Company is a Georgia
corporation in the business of providing fuel and lu-
bricants for The Langdale Company’s needs.
Langdale Fuel Company is a wholly owned subsidiary
of The Langdale Company. No publicly held corpora-
tion has ten percent or greater ownership in Langdale
Fuel Company.

Petitioner Langdale Chevrolet, Inc. is a Georgia
corporation in the business of selling and servicing
automobiles. Langdale Chevrolet, Inc. is a wholly
owned subsidiary of The Langdale Company. No
publicly held corporation has ten percent or greater
ownership in Langdale Chevrolet, Inc.

Petitioner Langdale Ford Company is a Georgia
corporation in the business of selling and servicing
automobiles and trucks, including for commercial
fleets. Langdale Ford Company is a wholly owned
subsidiary of The Langdale Company. No publicly
held corporation has ten percent or greater ownership
in Langdale Ford Company.

Petitioner Langboard, Inc. — OSB is a Georgia
corporation in the business of producing oriented
strand board, which is used as flooring, roofing, and
siding in the home construction industry. Langboard,
Inc. — OSB is a wholly owned subsidiary of The
Langdale Company. No publicly held corporation has
ten percent or greater ownership in Langboard, Inc.

— OSB.
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Petitioner Langboard, Inc. — MDF is a Georgia
corporation in the business of producing medium den-
sity fiberboard, which is used, among other things,
in the construction of molding, flooring, and furni-
ture. Langboard, Inc. — MDF is a wholly owned
subsidiary of The Langdale Company. No publicly
held corporation has ten percent or greater ownership
in Langboard, Inc. — MDF.

Petitioner Georgia Motor Trucking Association,
Inc. is a Georgia corporation and trade association for
the trucking industry in Georgia. The mission of the
Georgia Motor Trucking Association is to promote:
reasonable laws; evenhanded, common-sense admin-
istration; equitable and competitive fees and taxes; a
market, political and social environment favorable to
the trucking industry; and good citizenship among
the people and companies of Georgia’s trucking in-
dustry. It represents more than 400 for-hire carriers,
400 private carriers, and 300 associate members.
Georgia Motor Trucking Association, Inc. has no par-
ent corporation. No publicly held corporation has ten
percent or greater ownership interest in the Georgia
Motor Trucking Association, Inc.

Petitioner Collins Industries, Inc. is a Georgia
corporation in the business of transporting building
products. Collins Industries, Inc. has no parent
corporation. No publicly held corporation has ten
percent or greater ownership interest in Collins
Industries, Inc.
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Petitioner Collins Trucking Company, Inc. is a
Georgia corporation in the business of transporting
pine and hardwood logs in Georgia. Collins Trucking
Company, Inc. is a subsidiary of Collins Industries,
Inc. No publicly held corporation has ten percent or
greater ownership interest in Collins Trucking Com-
pany, Inc.

Petitioner Kennesaw Transportation, Inc. is a
Georgia corporation in the business of truckload long-
haul transportation of goods across the United States.
Kennesaw Transportation, Inc. has no parent com-
pany. No publicly held corporation has a ten percent
or greater ownership interest in Kennesaw Transpor-
tation, Inc.

Petitioner J&M Tank Lines, Inc. is a Georgia
corporation in the business of transporting industrial-
grade products, such as lime, calcium carbonate,
cement, and sand; food-grade products, such as flour;
and agricultural-grade products, such as salt. J&M
Tank Lines, Inc. operates a fleet of tractors and tanks
and has terminals located in Georgia, Alabama, and
Texas. J&M Tank Lines, Inc. has no parent company.
No publicly held corporation has a ten percent or
greater ownership in J&M Tank Lines, Inc.

Petitioner Southeast Trailer Mart, Inc. is a
Georgia corporation in the business of selling and
servicing semi-trailers. Southeast Trailer Mart, Inc.
has no parent company. No publicly held company
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has a ten percent or greater ownership in Southeast
Trailer Mart, Inc.

Petitioner Georgia Agribusiness Council, Inc. is a
Georgia corporation whose mission is to advance the
business of agriculture and promote environmental
stewardship in Georgia. The Georgia Agribusiness
Council, Inc. has no parent company. No publicly held
company has a ten percent or greater ownership in
Georgia Agribusiness Council, Inc.

Petitioner Competitive Enterprise Institute (“CEI”)
is a non-profit 501(c)(3) corporation organized under
the laws of the District of Columbia for the purpose of
defending free enterprise, limited government, and
the rule of law. It has no parent companies. No pub-
licly held corporation has a ten percent or greater
ownership interest in it.

Petitioner FreedomWorks is a non-profit 501(c)(4)
corporation organized under the laws of the District
of Columbia for the purpose of promoting individual
liberty, consumer choice and competition, and has
over 870,000 members nationwide. It has no parent
companies, and no publicly held corporation has a ten
percent or greater ownership interest in it.
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Petitioner Science and Environmental Policy
Project (“SEPP”) is a non-profit 501(c)(3) corporation
organized under the laws of the State of Virginia for
the purpose of promoting sound and credible science
as the basis for regulatory decisions. It has no parent
companies, and no publicly held corporation has a ten
percent or greater ownership interest in it.
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OPINIONS BELOW

The opinion of the D.C. Circuit is reported at 684
F.3d 102 and reproduced at App. 1-103. The D.C.
Circuit’s orders denying panel rehearing and rehear-
ing en banc are reproduced at App. 104-63.

¢

JURISDICTION

The D.C. Circuit rendered its decision on June
26, 2012. App. 1. The court denied a timely petition
for rehearing and rehearing en banc on December 20,
2012. App. 104. This Court has jurisdiction under 28
U.S.C. § 1254(1).

¢

CONSTITUTIONAL, STATUTORY, AND
REGULATORY PROVISIONS

The Constitution of the United States provides,
in relevant part, that “[tlhe judicial Power [of the
United States] shall extend to all Cases, in Law and
Equity, arising under this Constitution, the Laws of
the United States, and Treaties made, or which shall
be made, under their Authority ... [and] to Contro-
versies to which the United States shall be a party.”
U.S. Const. art. III, § 2, cl. 1.

The Constitution further provides, “All legislative
Powers herein granted shall be vested in a Congress
of the United States, which shall consist of a Senate
and House of Representatives.” U.S. Const. art. I, § 1.
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Relevant provisions of the Clean Air Act (“CAA”),
42 U.S.C. § 7401, et seq., are reproduced at App. 166-
68.

The rules challenged in the proceeding below are
found in the Joint Appendix (“JA”) of the proceeding
below, as follows:

Endangerment Finding: JA00001-0052
Denial of Reconsideration: JA00053-0092
Timing Rule: JA00308-0328

Tailpipe Rule: JA00666-1071

Tailoring Rule: JA01147-1242

¢

STATEMENT OF THE CASE

On April 2, 2007, this Court decided Massachu-
setts v. EPA, 549 U.S. 497 (2007). In that case, this
Court held that the “sweeping definition” of “air pol-
lutant” in the Clean Air Act unambiguously includes
substances that contribute to climate change (also
known as greenhouse gases). 549 U.S. at 528. “Be-
cause greenhouse gases fit well within the Clean Air
Act’s capacious definition of ‘air pollutant,” we hold
that EPA [the United States Environmental Protec-
tion Agency] has the statutory authority to regulate
the emission of such gases from new motor vehicles.”
549 U.S. at 532. This Court then went on to hold that
“li]f EPA makes a finding of endangerment, the Clean
Air Act requires the agency to regulate emissions of
the deleterious pollutant from new motor vehicles.”



549 U.S. at 533 (emphasis added). Finally, this Court
stated that, whatever actions EPA takes, “[w]e hold
only that EPA must ground its reasons for action or
inaction in the statute.” 549 U.S. at 535. This Court
reserved the question “whether policy concerns can
inform EPA’s actions in the event that it makes such

3

a finding.” Id. at 534-35.

Ostensibly relying on this Court’s opinion in
Massachusetts, EPA implemented in quick succession

four coordinated rules:

A finding that (1) six greenhouse gases
(“GHGs”) taken in combination endan-
ger both the public health and the public
welfare, and (2) emissions of these
GHGs from new motor vehicles contrib-
ute to the endangerment (the “Endan-
germent Finding,” JA00001-0052);

A rule concluding that the phrase “sub-
ject to regulation” in the CAA means
“each pollutant subject to either a provi-
sion in the CAA or regulation adopted by
EPA under the CAA that requires actual
control of emissions of that pollutant”
(the “Timing Rule,” JA00308-0328);

A rule issued jointly with the National
Highway Traffic Safety Administration
to regulate GHG tailpipe emissions from
light-duty vehicles (the “Tailpipe Rule,”
JA00666-1071); and

A rule to mitigate (or “tailor”) the knock-
on effects of the preceding three rules on
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stationary sources, specifically to amend
the applicability criteria that determine
which stationary sources and modifica-
tion projects become subject to permit-
ting requirements for GHG emissions
under the PSD and Title V programs of
the CAA (the “Tailoring Rule,” JA01147-
1242).

Although seemingly disjointed in their promulga-
tion, taken together these rules create a comprehen-
sive, integrated program that gives EPA regulatory
jurisdiction over a breadth of human activity unparal-
leled in the history of American governance. Through
the Endangerment Finding, the Timing Rule, and the
Tailpipe Rule, EPA enacted a regulatory program that
covers essentially every human activity that uses any
appreciable amount of energy derived from fossil
fuels. According to EPA, these three rules triggered a
scope of stationary source regulation that, by EPA’s
own acknowledgement, would make up to six million
new stationary “sources” subject to EPA regulation,
compared to 14,000 under the pre-GHG rules. Tailoring
Rule, JA01147 at 01170. There would be more than
40,000 new permits required under the “Prevention of
Significant Deterioration” (“PSD”) program, com-
pared to approximately 300 such permits under prior
rules. Id. The scope of “source” facilities ensnared by
this new EPA oversight would be staggering: offices,
apartment buildings, retail establishments, govern-
ment buildings (presumably even courthouses), small
farms, and restaurants.
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EPA admitted that its reading of the Clean Air
Act would create a federal regulatory scope beyond
anything Congress intended, would create “absurd

consequences,” and would be “impossible” to adminis-
ter. Id. at JA01167.

Rather than taking these admissions as a sign
that its reading of the Act was off-track, EPA lever-
aged the very absurdity of its interpretation as the
rationale for another rule, the Tailoring Rule. In the
Tailoring Rule, EPA “tailored” (that is, effectively
rewrote) the Clean Air Act to mitigate the absurdity it
had created with the first three rules. Among other
things, the Tailoring Rule changed the express nu-
merical thresholds set forth in the Clean Air Act that
define “major sources” subject to regulation. EPA
replaced the Act’s specific numeric standards (100 or
250 tons per year, depending on source) with alterna-
tive values that EPA deemed more suitable (75,000 or
100,000 tons per year, depending on whether the
source was already regulated). Id. at JA01150." By
rewriting these numerical thresholds, EPA reduced
the number of sources subject to regulation from
what would have been six million to a few hundred.
Id. at JA01170.

Even under the “tailored” version of the Act
fabricated by EPA, these rules and those to follow will

' In establishing these new emission thresholds, EPA also
invented a new “air pollutant,” a “CO, — equivalent” or “CO,e,”
“the aggregate sum of six greenhouse gases [two of which are not
even emitted by automobiles] that constitute the pollutant that
will be subject to regulation.” Tailoring Rule, JA01147 at 01152.
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impose costs on the U.S. economy that are staggering,
including billions of dollars in compliance and delay
costs.” The extension of these rules will cost tens,
perhaps hundreds, of billions of dollars.’

Petitioners challenged all four of EPA’s rules
before the D.C. Circuit. Although the challenge
was complicated by the fact that EPA chose to
segregate the major components of the GHG program
into separate rules, Petitioners argued that EPA’s
four rules are closely interrelated and should
be reviewed together and that all four suffered
from fatal legal deficiencies, both individually and

? See, e.g., Comments of the Honorable Fred Upton (Chair-
man, Committee on the Environment and Commerce), U.S.
House of Representatives, quoted in Tom Schoenberg, EPA
Greenhouse-Gas Rules Upheld by U.S. Appeals Court, Bloomberg
News (Jun. 26, 2012), http://www.bloomberg.com/news/2012-06-
26/epa-greenhouse-gas-rules-upheld-by-u-s-appeals-court.html
(last visited Apr. 10, 2013) (“EPA’s rules will impose billions of
dollars in compliance and delay costs and represent an unprece-
dented expansion of EPA authority that has the potential to
affect virtually every sector of the economy and touch every
household.”).

? United States Senate Committee on Environment and
Public Works, Minority Staff Report, A Look Ahead to EPA
Regulations for 2013 (Oct. 2012), http:/cnsnews.com/sites/
default/files/documents/A_Look_Ahead_to_EPA_Regulations_for_
2013.pdf (last visited Apr. 10, 2013) (“These rules will cost more
than $300 to $400 billion a year, and significantly raise the price
of gas at the pump and energy in the home. It’s not just coal
plants that will be affected: under the Clean Air Act (CAA),
churches, schools, restaurants, hospitals and farms will eventu-
ally be regulated.”).
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collectively. On June 26, 2012, the D.C. Circuit
rejected all of Petitioners’ challenges. App. 1-103.
While the court’s opinion contains more than a dozen
holdings, those most salient to this petition are:

e  Petitioners had not shown that EPA
failed to consider the scientific evidence
in a “rational manner.” Id. at 40.

¢ The Tailpipe Rule survived all challeng-
es by Petitioners: EPA was not obliged to
consider the absurd consequences on
stationary sources before issuing the
rule (id. at 49); there was no require-
ment that EPA’s rule “meaningfully ad-
dress” the problem that supposedly led
to its promulgation (id. at 53); and EPA
was not obliged to consider all costs (in-
cluding stationary source costs) caused
by issuance of the rule. Id. at 54.

¢ Petitioners had “forfeited” any challenge
to EPA’s regulation of stationary sources
under the Title V program. Id. at 73-74.

e EPA was correct in concluding that regu-
lation of stationary sources was compelled
under the Act when emissions from mo-
bile sources were subject to regulation,

* In addition, as part of the underlying administrative pro-
ceeding, Petitioners had asked EPA to reconsider the Endangerment
Finding. EPA’s denial of the Petition for Reconsideration was also
the subject of a petition for review to the D.C. Circuit. See De-
nial of Reconsideration, JA00053-0092; Joint Opening Brief of
Non-State Petitioners and Supporting Intervenors (Case No. 10-
1239, Doc. No. 1341737, Nov. 14, 2011).
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and there were no other interpretations
available under the Act. Id. at 89-90.

e Petitioners lacked standing to challenge
the Timing and Tailoring Rules. Id. at
96-97.

Petitioners timely filed motions for rehearing,
and on December 20, 2012, the court denied those
motions, with Judges Brown and Kavanaugh dissent-
ing. App. 104-63.

REASONS FOR GRANTING THE PETITION

As Judge Kavanaugh noted in his dissent from
the D.C. Circuit’s denial of rehearing en banc, this
case “is plainly one of exceptional importance.” App.
139. The panel below agreed: “The underlying policy
questions and the outcome of this case are undoubt-
edly matters of exceptional importance.” Id. at 111.
Judge Kavanaugh went on to describe the EPA regu-
lations at issue as “the most burdensome, costly, far-
reaching program ever adopted by a United States
regulatory agency” (id. at 139), and further stated,
“EPA’s interpretation will impose enormous costs on
tens of thousands of American businesses, with cor-
responding effects on American jobs and workers; on
many American homeowners who move into new homes
or plan other home construction projects; and on the
U.S. economy more generally.” Id. at 149. Judge
Brown, in her dissent, made a related point: “The real
absurdity is that this unprecedented expansion of
regulatory control, this epic overreach, may very well



do more damage to the wellbeing of Americans than
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GHGs could ever do.” Id. at 127.°

Against this backdrop of unprecedented regula-
tory expansion, which will produce crushing economic
burdens and no detectable benefits, certiorari should

be granted for four related reasons:

1.

® See also note 3 to Judge Brown’s opinion (citing Joint Reply
Brief for Non-State Petitioners and Supporting Intervenors at
*1, (Case No. 09-1322, Doc. No. 1341738 (Nov. 14, 2011)): “Nor
does [EPA] dispute that the new rules will impose massive
burdens on a struggling economy, or that its program of vehicle
standards will affect global mean temperatures by no more than

The conclusions of the EPA’s Endanger-
ment Finding are irrational and cannot
support such a dramatic expansion of
regulatory authority;

The Timing and Tailoring Rules are
fundamentally contrary to the express
terms of the Clean Air Act and the
acknowledged intent of Congress;

The D.C. Circuit erred in finding that
none of the Petitioners had standing to
challenge the Timing and Tailoring
Rules; and

This case portends an unconstitutional
and dangerous shift in the balance of
power from the Legislative Branch to
the Executive Branch.

0.01 degree Celsius by 2100.” App. 127 (emphasis in original).
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I. EPA’s conclusions in the Endangerment
Finding are irrational and cannot support
such a dramatic expansion of regulatory
authority.

In making the Endangerment Finding, EPA
simply adopted the conclusions of the Intergovern-
mental Panel on Climate Change (“IPCC”) that not
only were human GHG emissions a cause of atmos-
pheric warming in the second half of the twentieth
century, but that it is “90-99% certain” that humans
caused “most” of that warming.’ The legal deficiency
in this conclusion is that, given the current state of
science, it is irrational (and therefore reversible) to
make this conclusion with such certitude.

In adopting its conclusion verbatim from the
IPCC, EPA claimed to rely on “three lines of evi-
dence”:

1. Temperature records;
2. Physical understanding of climate; and

3. Computer models of the climate system,
which are based on the claimed physical
understanding.

See JA00029.

® According to EPA, “most” of the temperature increase in
the second half of the twentieth century is “very likely” due to
anthropogenic GHG emissions (JA03343), with “very likely”
defined to mean “90 to 99% likely.” App. 171, JA03355.
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Petitioners demonstrated, with record evidence
drawn primarily from the same assessment literature
on which EPA relies, that each of these three lines of
evidence is so weak and inconclusive that EPA’s
purported finding of “90-99% certain[ty]” meets the
legal standard for vacatur of a rule that is arbitrary
and capricious.” 42 U.S.C. § 7607(d)(9)(A).

As to the first line of evidence, EPA claimed that
the twentieth century had witnessed an “unusual”
rise in average global temperature, one that suppos-
edly could not be explained by natural variability, and
one that therefore demanded an anthropogenic ex-
planation. The scientific evidence, however, shows
otherwise:

e By EPAs own acknowledgement, there
has been no global warming in recent
years. Brief for Respondents at 54 (Case
No. 10-1035, Doc. No. 1324992, Aug. 18,
2011) (“temperatures have not risen
steadily over the last 10-15 years”).

* During the last documented warming
period, the measured warming was
regional, not global; the Northern
Hemisphere warmed, the tropics had no
trend, and Antarctica cooled. App. 172,
JA02166; App. 173, JA05120.

" This Court has not endorsed any particular view on the
complicated issues related to emissions of GHGs and global
warming. American Electric Power Co. v. Connecticut, 131 S. Ct.
2527, 2533 n.2 (2011).
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* Moreover, the regional warming that did
occur in various areas of the globe dur-
ing the last documented warming period
was not anomalous in climate history
and was well within the normal range
of historical variability. App. 175-76,
JA02617 (Arctic); App. 177, JA01283;
App. 178, JA05139 (US); JA05263-5264
(merely “plausible” that current tem-
peratures are warmer than the Medieval
Warm Period).

e While CO, has consistently trended up-
ward, temperatures have not. Rather,
there was a thirty-year period of cooling
from the 1940s to the late 1970s, fol-
lowed by twenty-one years of warming,
followed by sixteen years of no global
trend.® Over the second half of the
twentieth century, there was no con-
sistent warming. App. 180, JA02587.

* David Rose, Global warming stopped 16 years ago, reveals
Met Office report quietly released ... and here is the chart to
prove it, MailOnline (UK), Oct. 13, 2012, http:/www.dailymail.
co.uk/sciencetech/article-2217286/Global-warming-stopped-16-years-
ago-reveals-Met-Office-report-quietly-released-chart-prove-it.html
(last visited Apr. 10, 2013), depicting data from Met Office
Hadley Centre observations datasets, http:/www.metoffice.gov.uk/
hadobs/hadcrut4/ (last visited Apr. 10, 2013); see also A Sensitive
Matter, The Economist, Mar. 30, 2013, http://www.economist.
com/news/science-and-technology/21574461-climate-may-be-heating-
up-less-response-greenhouse-gas-emissions (last visited Apr. 15,
2013).
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Therefore, the temperature line of evidence is far
too equivocal to lend any logical support to EPA’s over-
all finding to a 90-99% degree of certainty.

There are equally profound deficiencies in EPA’s
second line of evidence: the physical understanding of
climate. If EPA’s understanding of the effects of GHGs
were correct, the very same causal factors supposedly
responsible for anthropogenic global warming would
result in certain observable physical indicators. In
particular, EPA’s physical understanding predicts a
distinctive “hot spot” in the tropical upper troposphere.
Fig. 1.3, App. 181; Fig. 1.9(f), JA05030. However, that
“hot spot” is nowhere to be found. Multiple independ-
ent sets of measurements on diverse instrument
platforms maintained by independent teams of scien-
tists going back more than 40 years and comprising
many millions of measurements all tell a consistent
story — there is no hot spot as predicted by EPA’s
theory. App. 182, JA05118. The very assessment litera-
ture on which EPA relies acknowledges that this empiri-
cal refutation of EPA’s theory of climate is a “potentially
serious inconsistency.”

? United States Climate Change Science Program, Tempera-
ture Trends in the Lower Atmosphere, Steps for Understanding
and Reconciling Differences, Synthesis and Assessment Product
1.1, Temperature Trends in the Lower Atmosphere, Steps for
Reconciling and Understanding Differences, http://downloads.
globalchange.gov/sap/sapl-1/sapl-1-final-all.pdf (last visited Apr.
10, 2013).
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Thus, EPA’s second line of evidence does not
support its high-certainty finding.

The validity of the third line of evidence, the
climate models on which EPA relies, has been discred-
ited by a panoply of failed predictions. Most notably,
these models erroneously predicted steadily increas-
ing global average surface temperature with increasing
GHG concentrations. App. 183, JA02584. Numerous
other failed predictions can be amassed.” Even
IPCC’s lead scientists have acknowledged that the
models and physical understanding on which they are
based are hopelessly inadequate: “The fact is that we
can’t account for the lack of warming at the moment
and it is a travesty that we can’t.” JA04309. See
Sierra Club v. Costle, 657 F.2d 298, 333 (D.C. Cir.
1981), rev’d on other grounds, 463 U.S. 680 (1983)
(while computer modeling “is a useful and often es-
sential tool,” an agency “must sufficiently explain the
assumptions and methodology used in preparing the
model” and must “provide a complete analytic defense
of its model (and) respond to each objection with a

" For example, IPCC AR4 WGI1 §8.4.7 explains that
“serious systematic errors in both the simulated mean climate
and the natural variability persist” in attempts to model the
El Nifio Southern Oscillation. Intergovernmental Panel on Climate
Change, Fourth Assessment Report: Climate Change 2007,
Working Group I: The Physical Science Basis, 8.4.7 El Nino —
Southern Oscillation, http://www.ipcc.ch/publications_and_data/
ar4/wgl/en/ch8s8-4-7.html (last visited Apr. 10, 2013).
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reasoned presentation.”) (emphasis added) (internal
quotation marks omitted). There must be “a rational
connection between the factual inputs, modeling
assumptions, modeling results and conclusions drawn
from these results.” Id. See also Owner-Operators In-
dependent Drivers Ass’n v. FMCSA, 494 F.3d 188,
203-05 (D.C. Cir. 2007).

In short, EPA’s three lines of evidence are either
weak and equivocal or outright invalid: There was no
consistent trend of “global” warming in the second
half of the twentieth century, nor any global warming
in the last 16 years, and the regional warming that
did occur was not anomalous. EPA’s supposed physi-
cal understanding of GHG effects in the atmosphere
is contradicted by copious empirical evidence, and the
models on which EPA relies have proven to be wrong
in many of their most important predictions, includ-
ing current temperatures. As a result, it was irra-
tional, arbitrary, and capricious for EPA to conclude
that it was “90-99% certain” that, to the extent there
has been any global warming in the second half of the
twentieth century, man is the cause of most of it."

" In a related challenge, Petitioners showed that not only is
EPA’s claim of near certainty irrational, EPA’s proposed remedy
is ineffective and pointless. EPA admitted that the rule will, at
most, reduce global temperatures by an immeasurable 0.006-
0.015°C over the next century and will reduce global sea rise by
an equally undetectable 0.06-0.14 centimeters. Tailpipe Rule,
JA00666 at 00838. Petitioners argued that the Tailpipe Rule
was therefore arbitrary and capricious for several reasons,
including, first, the self-evident conclusion that any rule that

(Continued on following page)
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An immense expansion of the administrative
state — of which these rules are but the first step” —
thus rests upon an arbitrary and irrational founda-
tion. But the D.C. Circuit deferred entirely and thus
improperly to EPA on the “science” issues. While
Petitioners acknowledge that some deference to the
agency’s judgment about scientific matters is appro-
priate, it is also true that deference, like scrutiny, can
be carried too far. The D.C. Circuit gave “extreme”
deference to EPA’'s Endangerment Finding. App. 35.

has no discernible effect on the problem it addresses is arbitrary
by definition, and second, it is irrational for EPA to argue that it
is pursuing a solution “one step at a time,” or that “every little
bit helps,” since the impossibility of empirical verification means
that whether the rule has actually produced a “step” is inherently
unknowable. Joint Opening Brief of Non-State Petitioners and
Supporting Intervenors (Case No. 10-1094, Doc. No. 1311526,
Jun. 3, 2011).

' Since launching the rules at issue here, EPA has promul-
gated GHG tailpipe standards for heavy-duty vehicles. Green-
house Gas Emissions Standards and Fuel Efficiency Standards
for Medium- and Heavy-Duty Engines and Vehicles; Final Rule,
76 Fed. Reg. 57,105 (Sep. 15, 2011). EPA has also published a
proposed rule establishing New Source Performance Standards
for power plants, citing the Section 202 mobile source Endanger-
ment Finding as legal justification. Standards of Performance for
Greenhouse Gas Emissions for New Stationary Sources: Electric
Utility Generating Units; Proposed Rule, 77 Fed. Reg. 22,391,
22,413 (Apr. 13, 2012). The Endangerment Finding has also
prompted regulatory proceedings under other federal laws, such
as the National Environmental Policy Act, State and regional
rulemakings, and private tort litigation. See, e.g., WildEarth
Guardians v. Salazar, 880 F. Supp. 2d 77 (D.D.C. 2012) (chal-
lenge to coal development leases in Powder River Basin based on
alleged global warming effects), appeal docketed, No. 12-5300
(D.C. Cir. Sep. 26, 2012).
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“Extreme” deference on scientific issues derogates
the role of the courts, replacing judicial review, a key
restraint on the aggrandizing tendencies of the ad-
ministrative state, with nothing more than a rubber
stamp. It trains agencies to camouflage their policy
preferences as “science” to shield them from judicial
review. See Wendy E. Wagner, The Science Charade in
Toxic Risk Regulation, 95 Col. L. Rev. 1613 (1995);
Emily Hammond Meazell, Super Deference, the Sci-
ence Obsession, and Judicial Review as Translation of
Agency Science, 109 Mich. L. Rev. 733 (2011).

The D.C. Circuit was plainly reluctant to take on
any meaningful review of the science behind the
Endangerment Finding. Not one of Petitioners’ actual
science arguments was even mentioned by the court
in its opinion. Indeed, it is as if Petitioners had not
raised any questions about the underlying science at
all. The specific defects in EPA’s three lines of evi-
dence identified by Petitioners, and the irrationality
of EPA’s basing such a high certainty finding on such
weak premises, should have received a “searching
and careful” evaluation from the court, instead of a
free pass. Citizens to Preserve QOuverton Park v. Volpe,
401 U.S. 402, 416 (1971). The court should have
taken a hard look at the temperature records, the
empirical evidence, and the validity of the models to
determine whether EPA’s claims of near-certainty
could survive even a deferential standard of review.
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II. The Timing and Tailoring Rules are fun-
damentally contrary to the express terms
of the Clean Air Act and the acknowl-
edged intent of Congress.

Even without EPA’s irrational certitude, the core
analytical and legal deficiency of EPA’s entire GHG
program arises from the combined effect of the Tim-
ing and Tailoring Rules. Through these two rules,
EPA uses a convoluted, strained, and implausible
reading of the Clean Air Act to conclude, despite
substantial evidence to the contrary, that Congress
actually managed to conceal a vast multi-billion dol-
lar regulatory program in several previously unno-
ticed subparagraphs of the Act. In essence, EPA’s
GHG program depends upon the assumption that
Congress actually succeeded in hiding an elephant in
a mouse hole.

The path to EPA’s outcome is tortured. At the
outset, EPA used the Timing Rule to invoke jurisdic-
tion over GHG emissions from stationary sources on
the grounds that any substance regulated under any
provision of the Clean Air Act must automatically and
inevitably be regulated under all provisions of the
Clean Air Act. That interpretation, however, produced
a scope of regulation that even EPA had to admit was
“absurd” and administratively “impossible.” So,
having launched an absurd and impossible regulatory
program under its own interpretation of the CAA,
EPA used the Tailoring Rule to rewrite the statute in
order to dial back the self-inflicted absurdity to a
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level that the agency judged would be more adminis-
tratively and politically tolerable.

This misguided regulatory framework stands on
two flimsy footings: first, a reading of the Clean Air
Act that was contrary to its express terms and failed
to comport with ordinary rules of statutory interpre-
tation, and, second, an overly literal reading of this
Court’s holding in Massachusetts. Neither footing can
bear the weight placed upon it.

1. The first error is that the regulatory program
promulgated by EPA is inconsistent with the express
terms of the Clean Air Act. Indeed, EPA conceded that
it was ignoring congressional intent and purpose:
“[TThese results are not consistent with — and, indeed,
undermine — congressional purposes set forth for PSD
and title V provisions.” Tailoring Rule, JA01147 at
01181. EPA further concluded that “applying PSD
requirements literally to GHG sources at the present
time ... would result in a program that would have

been unrecognizable to the Congress that designed
PSD.” Id. at 01189.

In this respect, at least, EPA was right: EPA’s
program to regulate stationary sources of GHGs
cannot be reconciled with a proper reading of the Act.
EPA erred in concluding that it could fix this problem
by “tailoring” the provisions of the Act itself. In point
of fact, no “tailoring” can fix the underlying problem:
GHGs cannot be “air pollutants” for stationary
sources because the statutory mechanisms for regu-
lating emissions of air pollutants from stationary
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sources cannot be lawfully or logically applied to
GHG emissions:

e PSD provisions apply only to areas des-
ignated under Clean Air Act § 107(d), 42
U.S.C. §7407(d) (App. 164), that meet
ambient air quality standards. There are
no ambient air quality standards for
GHGs, nor can there be because the re-
gionally focused PSD provisions cannot
logically be applied to what EPA con-
tends are globally “well-mixed” pollu-
tants like GHGs.

* (Congress established the 100/250 tons
per year thresholds for those “major
sources” in the PSD program requiring
permits on the expectation that the
permitting program would apply to a
“relatively small number of large indus-
trial sources.” Tailoring Rule, JA01147
at 01189. The number of sources that
would be subject to regulation under the
EPA’s GHG program, however, is any-
thing but a “relatively small number.”

* Congress expressly specified an emission
threshold for sources that must obtain a
Title V permit at 100 tons per year.
Clean Air Act section 501, 42 U.S.C.
§ 7661, App. 167. Even on Savile Row, no
one could conceivably “tailor” 100 to
mean 75,000. Beyond setting an express
numerical threshold, Congress expressly
forbade EPA to deviate from that thresh-
old. Clean Air Act § 502(a), 42 U.S.C.
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§ 7661a, App. 167-68. But by EPA’s own
admission, these mandatory statutory
thresholds (100 or 250 tons per year),
with no possibility of exception, lead to
absurd results when applied to emis-
sions of GHGs from stationary sources.
At these levels, more than six million
sources would suddenly be subject to
regulation,” an interpretation all ac-
knowledge is far outside the bounds of
congressional intent.

For both the PSD and Title V programs, EPA
admits that regulating GHGs at the statutory thresh-
olds would create absurd and impossible regulatory
requirements (Tailoring Rule, JA01147 at 01150-
01151), an admission Petitioners contend invalidates
the statutory construction that produced this result.

" The D.C. Circuit held that “none of Petitioners’ alterna-
tive interpretations applies to Title V” and therefore Petitioners
“forfeited any challenges to EPA’s greenhouse gas-inclusive in-
terpretation of Title V.” App. 73-74. It is true that Petitioners did
offer three plausible interpretations of the CAA that would not
produce EPA’s “absurd” results when applied to the PSD pro-
gram. However, Petitioners never limited their arguments solely
to PSD. Petitioners specifically argued (1) that Congress never
envisaged that the Title V program would be applied to GHGs
(Joint Reply Brief of Non-State Petitioners and Supporting
Intervenors at 1 (Case No. 10-1131, Doc. No. 1342386, Nov. 16,
2011)), (2) that regulating GHGs as “air pollutants” for station-
ary sources would unlawfully subject millions of sources to Title
V requirements (id. at 27), (3) that Petitioners’ Title V argu-
ments were timely made (id. at 31), and (4) that the Tailoring
Rule violated the prohibition in Section 502(a) on exempting
major sources from Title V. Id. at 35.



But instead of drawing the obvious conclusion that its
reading of the Act was wrong, EPA acted to “tailor”
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the “inconvenient truth” out of existence.

EPA justified this regulatory frolic and detour by
arguing that there was no other possible interpreta-
tion of the Act that would permit it to do otherwise.
But the Clean Air Act does not compel its own repu-
diation, and there are reasonable alternative inter-

pretations that do no violence to the Act’s terms.

For example, the Clean Air Act’s defini-
tion of a “major emitting facility” in the
PSD program logically means a facility
that emits more than the threshold
quantity of pollutants regulated under
that program. In other words, the term
“air pollutant” for the PSD program means
a “pollutant” for which there is a “Na-
tional Ambient Air Quality Standard”
(“NAAQS”). Joint Opening Brief of Non-
State Petitioners and Supporting Inter-
venors at 22 (Case No. 10-1083, Doc. No.
1314204, Jun. 20, 2011).

As another example, Petitioners showed
that the term “air pollutant,” whatever
its meaning for mobile sources, should
have a meaning for PSD purposes con-
sistent with the entirety of the PSD pro-
gram. For example, under Section 165(a)
of the Act (preconstruction requirements)
(42 U.S.C. § 7475, App. 166), permits
are required only for major sources in
“any area to which this part applies.”
“[T]his part” applies to areas that are in
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attainment (or unclassified) for the NAAQS.
Clean Air Act § 161, 42 U.S.C. § 7471,
App. 165. In other words, the PSD provi-
sions make no sense except in terms of
the attainment/nonattainment status of
specific areas, for which a NAAQS has
been established for specific criteria pol-
lutants.

There are other reasonable interpretations of the
phrase “air pollutant” and other permissible construc-
tions of the stationary source provisions that simi-
larly do not lead to absurd, impossible outcomes. The
key point is that EPA was faced with several possible
interpretations of the term “air pollutant” in the
context of stationary sources, yet chose the only inter-
pretation that led to absurd results, was concededly
contrary to clear congressional intent, and radically
expanded EPA’s regulatory authority. That, Petition-
ers argued, rendered the interpretation unlawful.

2. The second deficiency is that the havoc
wreaked on the Clean Air Act arose from an overly
literal, and erroneous, reading of this Court’s holding
in Massachusetts. This Court held in Massachusetts
that GHGs met the “capacious” definition of “air
pollutant” for purposes of emissions from mobile
sources. 549 U.S. at 532. What was not before this
Court and what the Court did not decide in Massa-
chusetts was whether the definition of “air pollutant”
encompassed GHGs from stationary sources under
the PSD and Title V permitting programs.
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Nevertheless, EPA read the Court’s holding as a
mandate to expand the regulation of GHGs from
mobile sources to stationary sources. In issuing the
Timing Rule, EPA essentially concluded that this
Court’s holding in Massachusetts established an “in-
for-one/in-for-all” definition of “air pollutant,” such
that if GHGs are pollutants subject to regulation for
mobile sources, GHGs must be ipso facto an air
pollutant everywhere else in the Act, no matter how
absurd that outcome. “We do not believe that this
term is ambiguous with respect to the need to cover
GHG sources under either the PSD or title V pro-
gram.” Tailoring Rule, JA01147 at 01182 n.31. This
enormously consequential result ultimately rests on a
reading of the definition of “air pollutant” so broad
that even air itself is an “air pollutant.” Such an
incontinent meaning cannot be read as a mandate to
override the meticulous statutory architecture of
stationary source regulation.

This Court’s decision in Massachusetts did not
compel EPA to apply the same definition of “air
pollutant” everywhere the term occurred in the Act.
Nor did it compel EPA to read “subject to regulation”
to require regulations that are obviously contrary to
congressional intent, or to rewrite the statute to pro-
vide more convenient terms. It is axiomatic that any
regulation “contrary to clear congressional intent” is
unlawful. Chevron, U.S.A., Inc. v. NRDC, Inc., 467
U.S. 837, 843 n.9 (1984). If applying the Massachu-
setts definition of “air pollutant” to stationary sources
leads to an outcome “contrary to clear congressional
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intent,” EPA should have opted for another permissible
interpretation of the statute. This Court directed EPA
to comply with the statute, not to “tailor” it.

EPA’s error is similar to that presented in Ala-
bama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir.
1980), where EPA had defined “major emitting facil-
ity” so broadly that it had no choice but to “tailor” the
definition to exempt certain sources from PSD review.
There, the D.C. Circuit held that EPA had no authori-
ty to “tailor” the statute to exempt certain sources,
and EPA’s only lawful choice was to interpret the
statute to avoid the overbreadth in the first place. Id.
at 353, 356-57.

It is relatively common in complex statutes for
the same term to apply differently in different
contexts. See, e.g., Environmental Defense v. Duke
Energy, 549 U.S. 561, 574 (2007) (“the natural pre-
sumption that identical words used in different parts
of the same act are intended to have the same mean-
ing is not rigid and readily yields whenever there is
such variation in the connection in which the words
are used as reasonably to warrant the conclusion that
they were employed in different parts of the act with
different intent.”). Nothing in Massachusetts com-
pelled EPA to disregard this ordinary rule of statu-
tory interpretation.™

" Not even EPA thinks that the definition of “air pollutant”
in the Act should be read with mindless literalism. EPA itself ad-
mits that the definition of “air pollutant” (namely “any physical

(Continued on following page)
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Fundamentally, if an agency’s interpretation of a
statute or of a controlling court decision produces an
absurd outcome, the first and most obvious conclusion
is that the agency, not Congress and not this Court,
has gone awry. That should have been all the more
apparent in this case. Here, the putative absurdity
arose not from anything in the Clean Air Act itself.
The stationary source provisions of the Act have
operated just fine for several decades. Nor did this
Court create the absurdity in Massachusetts, where
the Court made no determination respecting station-
ary sources, since the issue was not before the Court.
Rather, the absurdity arose only from the way EPA
chose to read the Act. As Judge Kavanaugh said, the
ultimate clincher in this case is one simple point: EPA
chose an admittedly absurd reading over a perfectly
natural reading of the relevant statutory text.

or chemical substance emitted into air”) cannot possibly be
taken literally; doing so, for example, would require PSD pre-
construction permits for substances that are utterly harmless
and not regulated under the Clean Air Act at all. For that
reason, even EPA applies a limiting construction to the term “air
pollutant,” meaning not “any physical or chemical substance
emitted into air,” but only those substances “regulated under the
Act.” See D.C. Circuit Court opinion, App. 69-70. Therefore, it is
beyond dispute that some kind of context-dependent reading to
the term “air pollutant” must be applied. The issue is how far
the agency may go in applying context. EPA ignores a rational
approach to context and necessarily trips over itself, ending up
with absurd results.
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III. The D.C. Circuit erred in concluding that
none of the Petitioners had standing to
challenge the Timing and Tailoring Rules.

To appreciate the error of the holding that Peti-
tioners lacked standing to challenge the Timing and
Tailoring Rules, it is useful to consider how EPA
partitioned its GHG rules to immunize this massive
regulatory program from judicial review. The ulti-
mate impact on stationary sources arose not directly
from the Endangerment Finding or the Tailpipe
Rule’s regulation of mobile sources, but from the
follow-on effects of the Timing Rule (which supposed-
ly triggered the regulation of emissions from station-
ary sources) and the Tailoring Rule (which used the
“absurdity” rationale to permit the exercise of regula-
tory jurisdiction far beyond congressional authoriza-
tion). But EPA asserted that no one had standing to
challenge these rules, even though these rules pro-
vided the mechanism by which Petitioners’ harms
arose. Specificallyy, EPA asserted that no one was
aggrieved by the Timing Rule, since all it did was
restate a long-standing interpretation (long-since
past challenging); and that no one was aggrieved by
the Tailoring Rule, since all it did was relax otherwise
applicable standards, and no one can possibly be
harmed by the relaxation of regulatory obligations that
would otherwise apply. Final Brief for Respondents at
76-96 (Case No. 10-1083, Doc. No. 1347529, Dec. 14,
2011). In sum, EPA claimed that it could launch the
most massive regulatory program in American his-
tory, imposing billions of dollars in compliance costs
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on the U.S. economy and burdening millions of Amer-
ican citizens in the process, and no one had standing
to challenge the program.

This argument should not have detained the D.C.
Circuit, but the court nevertheless held that none of
the Petitioners had standing to challenge the Timing
and Tailoring Rules. The court held that Petitioners
had failed to establish an “injury in fact” resulting
from these rules. App. 96. In support of this conclu-
sion, the court stated that Petitioners’ harms arise
“not because of anything EPA did in the Timing and
Tailoring Rules, but by the automatic operation of the
statute.” Id. at 96-97. “Indeed,” the court continued,
“the Timing and Tailoring Rules actually mitigate
Petitioners’ purported injuries.” Id. at 97.

This error demands certiorari review by this Court
for several reasons. First, the so-called “automatic
operation of the statute” is not automatic at all —
Petitioners’ harms result instead from EPA’s deliberate
choice to read the statute to yield absurd results that
are contrary to congressional intent instead of a per-
fectly natural reading that does not. Second, the court’s
holding ensured an inadequate piecemeal review of
EPA’'s GHG program, allowing EPA to evade scrutiny
of that program through a justiciability shell game.

Finally, the decision below on standing conflicts
with the precedents of this Court. The D.C. Circuit’s
conclusion on standing assumed that Petitioners had
already lost on their challenges to the other rules. In
essence, the court held that because it found no basis
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for overturning the Endangerment Finding or Tail-
pipe Rule, Petitioners had no standing to challenge a
relaxation of the resulting regulatory requirements
for stationary sources. Under clear precedent from
this Court, though, this is not the proper test. There
are only three prerequisites for standing: An injury in
fact that is concrete and actual; causation — a fairly
traceable connection between the injury and the
conduct of the defendant; and redressability — a
likelihood that the requested relief will redress the
alleged injury. Lujan v. Defenders of Wildlife, 504 U.S.
555 (1992). Petitioners undeniably satisfy these tests
when EPA’s GHG program is considered as a whole.
The court erred by artificially segmenting its analysis
of the legality of the program into separate compo-
nents and by deciding the merits of challenges to
some components before considering petitioners’
standing to challenge others. But the components are
inextricably linked — a positive Endangerment Finding
inevitably led to mobile source regulation under the
Tailpipe Rule, which (via the Timing Rule) inevitably
led to stationary source regulation. That being so, the
court’s determination on the merits of the Endanger-
ment Finding and the Tailpipe Rule cannot control
standing to challenge the inevitable consequences of
those results for stationary sources. In essence, the
court erroneously allowed a merits determination to
control standing. See Steel Co. v. Citizens for a Better
Environment, 523 U.S. 83, 91-92 (1998) (whether a
cause of action exists goes to the merits of the case and
not standing). The D.C. Circuit’s approach improperly
denied effective judicial review of the full program.
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IV. This case portends an unconstitutional
and dangerous shift in the balance of
power from the Legislative Branch to the
Executive Branch.

Both the scope and the method of EPA’s dramatic
expansion of its regulatory authority warrant certio-
rari review because they implicate fundamental
issues of governance and separation of powers. Judge
Kavanaugh captured the point in his dissent from the
Order denying rehearing:

[TIf this case stands as a precedent that in-
fluences other agency decisionmaking, the
future consequences likewise could be sig-
nificant: Agencies presumably could adopt
absurd or otherwise unreasonable interpre-
tations of statutory provisions and then edit
other statutory provisions to mitigate the
unreasonableness. Allowing agencies to exer-
cise that kind of statutory re-writing author-
ity could significantly enhance the Executive
Branch’s power at the expense of Congress’s
and thereby alter the relative balance of
powers in the administrative process.

App. 144-45. Agencies that can re-write or ignore
statutes that stand in their way are essentially
unconstrained by law, resulting in an unbridled
rearrangement of power contrary to the constitutional
order.

As Judge Kavanaugh correctly noted, the shift
in the balance of power authorized by the D.C. Cir-
cuit goes far beyond this one case. Congress did not
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authorize EPA to go forth and do good — Congress
specified particular areas where it deemed regulation
to be warranted. Regulating GHG emissions from
stationary sources was obviously not one of them,
with even EPA recognizing the “absurd” results
that such regulation would produce. Yet the D.C.
Circuit has validated an assertion of agency power
that clearly goes well beyond the congressional dele-
gation of administrative authority. Such an outcome
portends dangers to the American system of govern-

ment that dwarf the serious implications under the
Clean Air Act.

Both EPA and the D.C. Circuit point to this
Court’s opinion in Massachusetts as somehow man-
dating this outcome. This petition, therefore, presents
the opportunity for this Court to specify exactly what
Massachusetts did and did not authorize with re-
spect to EPA’s regulation of GHGs under the Clean
Air Act. That clarification will likely entail revisiting
the application of FDA v. Brown & Williamson, 529
U.S. 120 (2000), to the regulation of GHGs under the
CAA. In Massachusetts, this Court distinguished
Brown & Williamson in affirming EPA’s power to
regulate GHG emissions from mobile sources under the
CAA for two reasons: (1) jurisdiction over GHGs
would not lead to “extreme measures” (549 U.S. at
530) and was not counterintuitive (id. at 531); and
(2) there was no unbroken series of congressional

enactments incompatible with EPA authority to regu-
late GHGs under the Act. Id.
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However, in light of EPA’s GHG program as
promulgated since Massachusetts, both reasons for
distinguishing Brown & Williamson should be revis-
ited with a fresh perspective. EPA has asserted that
Massachusetts forced it to implement measures that
even EPA acknowledges are “extreme” (or in EPA’s
exact parlance, “absurd” and “impossible”) and that
are overtly contrary to how Congress intended the
Clean Air Act to operate for stationary sources. In
addition, the backdrop of congressional action and
inaction on GHGs for more than twenty years leads to
the inescapable conclusion that Congress did not
intend to grant EPA authority to regulate GHGs,
particularly for stationary sources. As pointed out in
the dissenting opinions of Judges Kavanaugh and
Brown, over the past several years, Congress has
repeatedly considered and refused to enact precisely
the kinds of GHG controls at issue here. In 2009, the
House of Representatives passed a global warming
bill, supported by the President, which failed in the
Senate. Numerous other bills have been introduced
over the years, but none has been passed into law. See
App. 161 n.5. In drafting the 1990 Clean Air Act
Amendments, Congress considered, and expressly
rejected, proposals authorizing EPA to regulate GHGs
under the CAA. By one estimate, Members of Con-
gress proposed more than 400 bills concerning GHGs
between 1990 and 2009. App. 119.

In other words, the history of congressional ac-
tion and inaction, when viewed in light of the absurd
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consequences of applying GHG emission limitations
to stationary sources, makes it abundantly clear that
Congress did not intend for EPA to have the author-
ity to regulate emissions of GHGs from stationary
sources. In this broader context, as opposed to the
narrow definitional reading of the Act in Massa-
chusetts, the applicability of Brown & Williamson is
clear.

In essence, there are two analytical directions
presented by current circumstances. First, if this
Court was correct that the holding in Massachusetts
would not produce counterintuitive and extreme
consequences, then EPA and the D.C. Circuit misin-
terpreted Massachusetts and had no lawful basis to
approve regulations with plainly extreme and coun-
terintuitive consequences. Alternatively, if EPA and
the D.C. Circuit were correct that the regulation of
GHG emissions from stationary sources was com-
pelled by the holding in Massachusetts, then this
Court was wrong in assuming that no counterintui-
tive, extreme measures would result from its deci-
sion.”” In either event, the profound importance of

® Both Judge Brown and Judge Kavanaugh identified this
tension between the course of EPA’s regulatory onslaught and
the assumption in Massachusetts that there would be no ex-
treme or counterintuitive consequences as a result of the
decision. As Judge Brown said, “[Blound as I am by Massachu-
setts, 1 reluctantly concur with the Panel’s determination that
EPA may regulate GHGs in tailpipe emissions. But I do not
choose to go quietly. Because the most significant regulations of
recent memory rest on the shakiest of foundations, Part I of this

(Continued on following page)
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this case, and the enormous and unprecedented
regulatory burdens inflicted by the rules at issue,
provide the strongest grounds for certiorari review.
This case presents an exceptionally important oppor-
tunity for this Court to revisit the question of whether
GHGs should be regulated under the Clean Air Act at
all and to clarify that nothing in Massachusetts, as
decided then or as clarified in this matter, mandates

an unconstitutional shift of power from Congress to
EPA.

If the program here is allowed to stand, it will
validate a rationale that creates an avenue for regu-
latory authority unprecedented in American history.
That cannot possibly be what this Court envisioned in
Massachusetts, so it is now appropriate for this Court
to grant the petition to clarify the boundaries be-
tween legislative and executive authority.

Admittedly, the arguments raised by Petitioners
suggest that under the only reasonable interpretation
of the CAA, emissions of GHGs from stationary
sources could be subject to no regulation at the pre-
sent time. And it would leave in place the messy
stalemate between a Congress that has declined to
act and an executive agency driven to address what
it believes to be an important problem. But such

statement engages Massachusetts’s interpretive shortcomings in
the hope that either Court or Congress will restore order to the
CAA.” App. 113.
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dilemmas inhere in the nature of the American
system of government.

[W]hile a government of opposite and rival
interests may sometimes inhibit the smooth
functioning of administration ... [t]he
Framers recognized that, in the long term,
structural protections against abuse of power
were critical to preserving liberty. . . . [Global
warming| may be a pressing national prob-
lem, but a judiciary that licensed extra-
constitutional government with each issue of
comparable gravity would, in the long run,
be far worse.

Free Enterprise Fund v. Public Company Accounting
Oversight Board, 130 S. Ct. 3138, 3157 (2010) (inter-
nal quotation marks omitted).

¢

CONCLUSION

In petitioning for a writ of certiorari in Massa-
chusetts, the State of Massachusetts asserted that
there can be no reasonable debate about the impor-
tance of climate change. In fact, there can be such a
debate. As shown above, EPA’s certitude is irrational,
the costs of the GHG regulations are immense, and
the benefits of any regulatory program are acknowl-
edged to be so de minimis that they are literally
undetectable. Any program with all costs and no
benefits is certainly worthy of debate.

There should be no debate, however, that our coun-
try must be governed with a respect for constitutional
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separation of powers, congressional prerogatives, and
limitations on executive usurpations of legislative
power. These principles are of the greatest impor-
tance for the jurisprudence and role of this Court. The
rules at issue in this case pose a momentous threat
to those principles.

For these reasons, the petition for certiorari

should be granted.
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Before: SENTELLE, Chief Judge; ROGERS and
TATEL, Circuit Judges.

Opinion for the Court filed PER CURIAM.

PErR CuriaM: Following the Supreme Court’s
decision in Massachusetts v. EPA, 549 U.S. 497 (2007)
— which clarified that greenhouse gases are an “air
pollutant” subject to regulation under the Clean Air
Act (CAA) — the Environmental Protection Agency
promulgated a series of greenhouse gas-related rules.
First, EPA issued an Endangerment Finding, in
which it determined that greenhouse gases may
“reasonably be anticipated to endanger public health
or welfare.” See 42 U.S.C. § 7521(a)(1). Next, it issued
the Tailpipe Rule, which set emission standards for
cars and light trucks. Finally, EPA determined that
the CAA requires major stationary sources of green-
house gases to obtain construction and operating
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permits. But because immediate regulation of all
such sources would result in overwhelming permit-
ting burdens on permitting authorities and sources,
EPA issued the Timing and Tailoring Rules, in which
it determined that only the largest stationary sources
would initially be subject to permitting requirements.

Petitioners, various states and industry groups,
challenge all these rules, arguing that they are based
on improper constructions of the CAA and are other-
wise arbitrary and capricious. But for the reasons set
forth below, we conclude: 1) the Endangerment Find-
ing and Tailpipe Rule are neither arbitrary nor capri-
cious; 2) EPA’s interpretation of the governing CAA
provisions is unambiguously correct; and 3) no peti-
tioner has standing to challenge the Timing and
Tailoring Rules. We thus dismiss for lack of jurisdic-
tion all petitions for review of the Timing and Tailor-
ing Rules, and deny the remainder of the petitions.

I.

We begin with a brief primer on greenhouse
gases. As their name suggests, when released into the
atmosphere, these gases act “like the ceiling of a
greenhouse, trapping solar energy and retarding the
escape of reflected heat.” Massachusetts v. EPA, 549
U.S. at 505. A wide variety of modern human activities
result in greenhouse gas emissions; cars, power plants,
and industrial sites all release significant amounts of
these heat-trapping gases. In recent decades “[a] well-
documented rise in global temperatures has coincided
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with a significant increase in the concentration of
[greenhouse gases] in the atmosphere.” Id. at 504-05.
Many scientists believe that mankind’s greenhouse
gas emissions are driving this climate change. These
scientists predict that global climate change will
cause a host of deleterious consequences, including
drought, increasingly severe weather events, and
rising sea levels.

The genesis of this litigation came in 2007, when
the Supreme Court held in Massachusetts v. EPA that
greenhouse gases “unambiguous[ly]” may be regulat-
ed as an “air pollutant” under the Clean Air Act
(“CAA”). Id. at 529. Squarely rejecting the contention
— then advanced by EPA — that “greenhouse gases
cannot be ‘air pollutants’ within the meaning of the
Act,” id. at 513, the Court held that the CAA’s defini-
tion of “air pollutant” “embraces all airborne com-
pounds of whatever stripe.” Id. at 529 (emphasis
added). Moreover, because the CAA requires EPA to
establish motor-vehicle emission standards for “any
air pollutant . . . which may reasonably be anticipated
to endanger public health or welfare,” 42 U.S.C.
§ 7521(a)(1) (emphasis added), the Court held that
EPA had a “statutory obligation” to regulate harmful
greenhouse gases. Id. at 534. “Under the clear terms
of the Clean Air Act,” the Court concluded, “EPA can
avoid taking further action only if it determines that
greenhouse gases do not contribute to climate change
or if it provides some reasonable explanation as to
why it cannot or will not exercise its discretion to
determine whether they do.” Id. at 533. The Court
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thus directed EPA to determine “whether sufficient
information exists to make an endangerment finding”
for greenhouse gases. Id. at 534.

Massachusetts v. EPA spurred a cascading series
of greenhouse gas-related rules and regulations.
First, in direct response to the Supreme Court’s
directive, EPA issued an Endangerment Finding for
greenhouse gases. Endangerment and Cause or
Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act (“Endangerment
Finding”), 74 Fed. Reg. 66,496 (Dec. 15, 2009). The
Endangerment Finding defined as a single “air pollu-
tant” an “aggregate group of six long-lived and direct-
ly-emitted greenhouse gases” that are “well mixed”
together in the atmosphere and cause global climate
change: carbon dioxide, methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons, and sulfur
hexafluoride. Id. at 66,536-37. Following “common
practice,” EPA measured the impact of these gases on
a “carbon dioxide equivalent basis,” (CO,e) which is
based on the gases’ “warming effect relative to carbon
dioxide . . . over a specified timeframe.” Id. at 66,519.
(Using the carbon dioxide equivalent equation, for
example, a mixture of X amount of nitrous oxide and
Y amount of sulfur hexafluoride is expressed as Z
amount of CO.,e). After compiling and considering a
considerable body of scientific evidence, EPA conclud-
ed that motor-vehicle emissions of these six well-
mixed gases “contribute to the total greenhouse gas
air pollution, and thus to the climate change problem,
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which is reasonably anticipated to endanger public
health and welfare.” Id. at 66,499.

Next, and pursuant to the CAA’s requirement
that EPA establish motor-vehicle emission standards
for “any air pollutant ... which may reasonably be
anticipated to endanger public health or welfare,” 42
U.S.C. §7521(a)(1), the agency promulgated its
Tailpipe Rule for greenhouse gases. Light-Duty Vehi-
cle Greenhouse Gas Emission Standards and Corpo-
rate Average Fuel Economy Standards; Final Rule
(“Tailpipe Rule”), 75 Fed. Reg. 25,324 (May 7, 2010).
Effective January 2, 2011, the Tailpipe Rule set
greenhouse gas emission standards for cars and light
trucks as part of a joint rulemaking with fuel econo-
my standards issued by the National Highway Traffic
Safety Administration (NHTSA). Id. at 25,326.

Under EPA’s longstanding interpretation of the
CAA, the Tailpipe Rule automatically triggered
regulation of stationary greenhouse gas emitters
under two separate sections of the Act. The first, the
Prevention of Significant Deterioration of Air Quality
(PSD) program, requires state-issued construction
permits for certain types of stationary sources — for
example, iron and steel mill plants — if they have the
potential to emit over 100 tons per year (tpy) of “any
air pollutant.” See 42 U.S.C. §§ 7475; 7479(1). All
other stationary sources are subject to PSD permit-
ting if they have the potential to emit over 250 tpy of
“any air pollutant.” Id. § 7479(1). The second provi-
sion, Title V, requires state-issued operating permits
for stationary sources that have the potential to emit
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at least 100 tpy of “any air pollutant.” Id. § 7602(j).
EPA has long interpreted the phrase “any air pollu-
tant” in both these provisions to mean any air
pollutant that is regulated under the CAA. See Re-
quirements for Preparation, Adoption, and Submittal
of Implementation Plans; Approval and Promulgation
of Implementation Plans (“1980 Implementation Plan
Requirements”), 45 Fed. Reg. 52,676, 52,711 (Aug. 7,
1980) (PSD program); Prevention of Significant
Deterioration and Title V Greenhouse Gas Tailoring
Rule (“Tailoring Rule”), 75 Fed. Reg. 31,514, 31,553-
54 (June 3, 2010) (discussing history of Title V regu-
lation and applicability). And once the Tailpipe Rule
set motor-vehicle emission standards for greenhouse
gases, they became a regulated pollutant under the
Act, requiring PSD and Title V greenhouse permit-
ting.

Acting pursuant to this longstanding interpreta-
tion of the PSD and Title V programs, EPA issued two
rules phasing in stationary source greenhouse gas
regulation. First, in the Timing Rule, EPA concluded
that an air pollutant becomes “subject to regulation”
under the Clean Air Act — and thus subject to PSD
and Title V permitting — only once a regulation re-
quiring control of that pollutant takes effect. Recon-
sideration of Interpretation of Regulations That
Determine Pollutants Covered by Clean Air Act Per-
mitting Programs (“Timing Rule”), 75 Fed. Reg.
17,004 (Apr. 2, 2010). Therefore, EPA concluded,
major stationary emitters of greenhouse gases would
be subject to PSD and Title V permitting regulations
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on January 2, 2011 — the date on which the Tailpipe
Rule became effective, and thus, the date when
greenhouse gases first became regulated under the
CAA. Id. at 17,019.

Next, EPA promulgated the Tailoring Rule. In the
Tailoring Rule, EPA noted that greenhouse gases are
emitted in far greater volumes than other pollutants.
Indeed, millions of industrial, residential, and com-
mercial sources exceed the 100/250 tpy statutory
emissions threshold for CO,e. Tailoring Rule, 75 Fed.
Reg. at 31,534-36. Immediately adding these sources
to the PSD and Title V programs would, EPA predict-
ed, result in tremendous costs to industry and state
permitting authorities. See id. As a result, EPA
announced that it was “relieving overwhelming
permitting burdens that would, in the absence of this
rule, fall on permitting authorities and sources.” Id.
at 31,516. Departing from the CAA’s 100/250 tpy
emissions threshold, the Tailoring Rule provided that
only the largest sources — those exceeding 75,000 or
100,000 tpy CO.,e, depending on the program and
project — would initially be subject to greenhouse gas
permitting. Id. at 31,523. (The Tailoring Rule further
provided that regulated sources must also emit
greenhouse gases at levels that exceed the 100/250
tpy emissions threshold on a mass basis. That is, they
must emit over 100/250 tpy of actual pollutants, in
addition to exceeding the 75,000/100,000 tpy carbon
dioxide equivalent. Id. at 31,523.)

A number of groups — including states and regu-
lated industries — filed petitions for review of EPA’s
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greenhouse gas regulations, contending that the
agency misconstrued the CAA and otherwise acted
arbitrarily and capriciously. This appeal consolidates
the petitions for review of the four aforementioned
rules: the Endangerment Finding, the Tailpipe Rule,
the Timing Rule, and the Tailoring Rule.

“The Clean Air Act empowers us to reverse the
Administrator’s action in rulemaking if it is ‘arbi-
trary, capricious, an abuse of discretion, or otherwise
not in accordance with the law.’” Med. Waste Inst. &
Energy Recovery Council v. EPA, 645 F.3d 420, 424
(D.C. Cir. 2011) (quoting 42 U.S.C. § 7607(d)(9)(A)).
Questions of statutory interpretation are governed by
the familiar Chevron two-step: “First . . . if the intent
of Congress is clear, that is the end of the matter; for
the court, as well as the agency, must give effect to
the unambiguously expressed intent of Congress.”
Chevron, U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842-43 (1984). But “if the
statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether
the agency’s answer is based on a permissible con-
struction of the statute.” Id. at 843.

This opinion proceeds in several steps. Part II
explains why the Endangerment Finding was neither
arbitrary nor capricious, while Part III does the same
for the Tailpipe Rule. Turning to stationary source
regulation, Part IV examines whether any petition-
ers may timely challenge EPA’s longstanding inter-
pretation of the PSD statute. Because we conclude
that they may, Part V addresses the merits of their



App. 26

statutory arguments, and explains why EPA’s inter-
pretation of the CAA was compelled by the statute.
Next, Part VI explains why petitioners lack standing
to challenge the Timing and Tailoring Rules them-
selves. Finally, Part VII disposes of several argu-
ments that have nothing to do with the rules under
review, and thus are not properly before us.

I1.

We turn first to State and Industry Petitioners’
challenges to the Endangerment Finding, the first of
the series of rules EPA issued after the Supreme
Court remanded Massachusetts v. EPA. In the deci-
sion ordering the remand, the Supreme Court held
that EPA had failed in its statutory obligations when
it “offered no reasoned explanation for its refusal to
decide whether greenhouse gases cause or contribute
to climate change.” Massachusetts v. EPA, 549 U.S. at
534. On remand, EPA compiled a substantial scien-
tific record, which is before us in the present review,
and determined that “greenhouse gases in the atmos-
phere may reasonably be anticipated both to endan-
ger public health and to endanger public welfare.”
Endangerment Finding, 74 Fed. Reg. at 66,497. EPA
went on to find that motor-vehicle emissions of
greenhouse gases “ contribute to the total greenhouse
gas air pollution, and thus to the climate change
problem, which is reasonably anticipated to endanger
public health and welfare.” Id. at 66,499.
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State and Industry Petitioners challenge several
aspects of EPA’s decision, including (1) EPA’s inter-
pretation of CAA § 202(a)(1), which sets out the
endangerment-finding standard; (2) the adequacy of
the scientific record supporting the Endangerment
Finding; (3) EPA’s decision not to “quantify” the risk
of endangerment to public health or welfare created
by climate change; (4) EPA’s choice to define the “air
pollutant” at issue as an aggregate of six greenhouse
gases; (5) EPA’s failure to consult its Science Advisory
Board before issuing the Endangerment Finding; and
(6) EPA’s denial of all petitions for reconsideration of
the Endangerment Finding. We ultimately conclude
that the Endangerment Finding is consistent with
Massachusetts v. EPA and the text and structure of
the CAA, and is adequately supported by the admin-
istrative record.

A.

Industry Petitioners contend that EPA improper-
ly interpreted CAA § 202(a)(1) as restricting the
Endangerment Finding to a science-based judgment
devoid of considerations of policy concerns and regu-
latory consequences. They assert that CAA § 202(a)(1)
requires EPA to consider, e.g., the benefits of activi-
ties that require greenhouse gas emissions, the
effectiveness of emissions regulation triggered by the
Endangerment Finding, and the potential for societal
adaptation to or mitigation of climate change. They
maintain that eschewing those considerations also
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made the Endangerment Finding arbitrary and
capricious.

These contentions are foreclosed by the language
of the statute and the Supreme Court’s decision in
Massachusetts v. EPA. Section 202(a) of the CAA
states in relevant part that EPA’s Administrator

shall by regulation prescribe (and from time
to time revise) in accordance with the provi-
sions of this section, standards applicable to
the emission of any air pollutant from any
class or classes of new motor vehicles or new
motor vehicle engines, which in his judgment
cause, or contribute to, air pollution which
may reasonably be anticipated to endanger
public health or welfare.

42 U.S.C. § 7521(a)(1). This language requires that
the endangerment evaluation “relate to whether an air
pollutant ‘cause[s], or contribute[s] to, air pollution
which may reasonably be anticipated to endanger
public health or welfare.”” Massachusetts v. EPA, 549
U.S. at 532-33. At bottom, § 202(a)(1) requires EPA to
answer only two questions: whether particular “air
pollution” — here, greenhouse gases — “may reasona-
bly be anticipated to endanger public health or wel-
fare,” and whether motor-vehicle emissions “cause, or
contribute to” that endangerment.

These questions require a “scientific judgment”
about the potential risks greenhouse gas emissions
pose to public health or welfare — not policy discus-
sions. Massachusetts v. EPA, 549 U.S. at 534. In
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Massachusetts v. EPA, the Supreme Court rebuffed an
attempt by EPA itself to inject considerations of policy
into its decision. At the time, EPA had “offered a
laundry list of reasons not to regulate” greenhouse
gases, including

that a number of voluntary Executive
Branch programs already provide an effec-
tive response to the threat of global warm-
ing, that regulating greenhouse gases might
impair the President’s ability to negotiate
with “key developing nations” to reduce
emissions, and that curtailing motor-vehicle
emissions would reflect “an inefficient,
piecemeal approach to address the climate
change issue.”

Id. at 533 (citations omitted). The Court noted that
“these policy judgments ... have nothing to do with
whether greenhouse gas emissions contribute to
climate change. Still less do they amount to a rea-
soned justification for declining to form a scientific
judgment.” Id. at 533-34. In the Court’s view, EPA’s
policy-based explanations contained “no reasoned
explanation for [EPA’s] refusal to decide” the key part
of the endangerment inquiry: “whether greenhouse
gases cause or contribute to climate change.” Id. at
534.

As in Massachusetts v. EPA, a “laundry list of
reasons not to regulate” simply has “nothing to do
with whether greenhouse gas emissions contribute to
climate change.” Id. at 533-34. The additional exer-
cises State and Industry Petitioners would have EPA
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undertake — e.g., performing a cost-benefit analysis
for greenhouse gases, gauging the effectiveness of
whatever emission standards EPA would enact to
limit greenhouse gases, and predicting society’s
adaptive response to the dangers or harms caused by
climate change — do not inform the “scientific judg-
ment” that § 202(a)(1) requires of EPA. Instead of
focusing on the question whether greenhouse gas
emissions may reasonably be anticipated to endanger
public health or welfare, the factors State and Indus-
try Petitioners put forth only address what might
happen were EPA to answer that question in the
affirmative. As EPA stated in the Endangerment
Finding, such inquiries “muddle the rather straight-
forward scientific judgment about whether there may
be endangerment by throwing the potential impact of
responding to the danger into the initial question.” 74
Fed. Reg. at 66,515. To be sure, the subsection follow-
ing § 202(a)(1), § 202(a)(2), requires that EPA address
limited questions about the cost of compliance with
new emission standards and the availability of tech-
nology for meeting those standards, see infra Part III,
but these judgments are not part of the § 202(a)(1)
endangerment inquiry. The Supreme Court made
clear in Massachusetts v. EPA that it was not address-
ing the question “whether policy concerns can inform
EPA’s actions in the event that it makes such a find-
ing,” 549 U.S. at 534-35, but that policy concerns
were not part of the calculus for the determination of
the endangerment finding in the first instance. The
Supreme Court emphasized that it was holding “that
EPA must ground its reasons for action or inaction in
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the statute.” Id. at 535. The statute speaks in terms
of endangerment, not in terms of policy, and EPA has
complied with the statute.

State and Industry Petitioners insist that be-
cause statutes should be interpreted to avoid absurd
results, EPA should have considered at least the
“absurd” consequences that would follow from an
endangerment finding for greenhouse gases. Specifi-
cally: having made an endangerment finding, EPA
will proceed to promulgate emission standards under
§ 202(a)(1). Issuing those standards triggers regula-
tion — under EPA’'s PSD and Title V programs — of
stationary sources that emit greenhouse gases at
levels above longstanding statutory thresholds.
Because greenhouse gases are emitted in much
higher volumes than other air pollutants, hundreds of
thousands of small stationary sources would exceed
those thresholds. This would subject those sources to
PSD and Title V permitting requirements despite
what Petitioners claim was Congress’s clear intent
that the requirements apply only to large industrial
sources. Petitioners assert that even EPA believed
such overbroad regulation to be an absurd result,
which it attempted to rectify by adopting the Tailor-
ing Rule to raise the statutory thresholds, see infra
Part VI.

However “absurd” Petitioners consider this
consequence, though, it is still irrelevant to the
endangerment inquiry. That EPA adjusted the statu-
tory thresholds to accommodate regulation of green-
house gases emitted by stationary sources may
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indicate that the CAA is a regulatory scheme less-
than-perfectly tailored to dealing with greenhouse
gases. But the Supreme Court has already held that
EPA indeed wields the authority to regulate green-
house gases under the CAA. See Massachusetts v.
EPA. The plain language of § 202(a)(1) of that Act
does not leave room for EPA to consider as part of the
endangerment inquiry the stationary-source regula-
tion triggered by an endangerment finding, even if
the degree of regulation triggered might at a later
stage be characterized as “absurd.”

B.

State and Industry Petitioners next challenge the
adequacy of the scientific record underlying the
Endangerment Finding, objecting to both the type of
evidence upon which EPA relied and EPA’s decision to
make an Endangerment Finding in light of what
Industry Petitioners view as significant scientific
uncertainty. Neither objection has merit.

1.

As an initial matter, State and Industry Petition-
ers question EPA’s reliance on “major assessments”
addressing greenhouse gases and climate change
issued by the Intergovernmental Panel on Climate
Change (IPCC), the U.S. Global Climate Research
Program (USGCRP), and the National Research
Council (NRC). Endangerment Finding, 74 Fed. Reg.
at 66,510-11. These peer-reviewed assessments
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synthesized thousands of individual studies on vari-
ous aspects of greenhouse gases and climate change
and drew “overarching conclusions” about the state of
the science in this field. Id. at 66,511. The assess-
ments provide data and information on, inter alia,
“the amount of greenhouse gases being emitted by
human activities”; their continued accumulation in
the atmosphere; the resulting observed changes to
Earth’s energy balance, temperature and climate at
global and regional levels, and other “climate-
sensitive sectors and systems of the human and
natural environment”; the extent to which these
changes “can be attributed to human-induced buildup
of atmospheric greenhouse gases”; “future projected
climate change”; and “projected risks and impacts to
human health, society and the environment.” Id. at
66,510-11.

State and Industry Petitioners assert that EPA
improperly “delegated” its judgment to the IPCC,
USGCRP, and NRC by relying on these assessments
of climate-change science. See U.S. Telecom Ass’n v.
FCC, 359 F.3d 554, 566 (D.C. Cir. 2004). This argu-
ment is little more than a semantic trick. EPA did not
delegate, explicitly or otherwise, any decision-making
to any of those entities. EPA simply did here what it
and other decision-makers often must do to make a
science-based judgment: it sought out and reviewed
existing scientific evidence to determine whether a
particular finding was warranted. It makes no differ-
ence that much of the scientific evidence in large part
consisted of “syntheses” of individual studies and
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research. Even individual studies and research
papers often synthesize past work in an area and
then build upon it. This is how science works. EPA is
not required to re-prove the existence of the atom
every time it approaches a scientific question.

Moreover, it appears from the record that EPA
used the assessment reports not as substitutes for its
own judgment but as evidence upon which it relied to
make that judgment. EPA evaluated the processes
used to develop the various assessment reports,
reviewed their contents, and considered the depth of
the scientific consensus the reports represented.
Based on these evaluations, EPA determined the
assessments represented the best source material to
use in deciding whether greenhouse gas emissions
may be reasonably anticipated to endanger public
health or welfare. Endangerment Finding, 74 Fed.
Reg. at 66,510-11. It then reviewed those reports
along with comments relevant to the scientific con-
siderations involved to determine whether the evi-
dence warranted an endangerment finding for
greenhouse gases as it was required to do under the
Supreme Court’s mandate in Massachusetts v. EPA.

2.

Industry Petitioners also assert that the scien-
tific evidence does not adequately support the En-
dangerment Finding. As we have stated before in
reviewing the science-based decisions of agencies
such as EPA, “[a]lthough we perform a searching and
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careful inquiry into the facts underlying the agency’s
decisions, we will presume the validity of agency
action as long as a rational basis for it is presented.”
Am. Farm Bureau Fed’n v. EPA, 559 F.3d 512, 519
(D.C. Cir. 2009) (internal quotation marks omitted).
In so doing, “we give an extreme degree of deference
to the agency when it is evaluating scientific data
within its technical expertise.” Id. (internal quotation
marks omitted).

The body of scientific evidence marshaled by EPA
in support of the Endangerment Finding is substan-
tial. EPA’s scientific evidence of record included
support for the proposition that greenhouse gases
trap heat on earth that would otherwise dissipate
into space; that this “greenhouse effect” warms the
climate; that human activity is contributing to in-
creased atmospheric levels of greenhouse gases; and
that the climate system is warming.

Based on this scientific record, EPA made the
linchpin finding: in its judgment, the “root cause” of
the recently observed climate change is “very likely”
the observed increase in anthropogenic greenhouse
gas emissions. Endangerment Finding, 74 Fed. Reg.
at 66,518. EPA found support for this finding in three
lines of evidence. First, it drew upon our “basic physi-
cal understanding” of the impacts of various natural
and manmade changes on the climate system. For
instance, EPA relied on evidence that the past half-
century of warming has occurred at a time when
natural forces such as solar and volcanic activity
likely would have produced cooling. Endangerment
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Finding, Response to Comments (RTC) Vol. 3, at 20.
Other evidence supports EPA’s conclusion that the
observed warming pattern — warming of the bottom-
most layer of the atmosphere and cooling immediate-
ly above it — 1is consistent with greenhouse-gas
causation. Id.

EPA further relied upon evidence of historical
estimates of past climate change, supporting EPA’s
conclusion that global temperatures over the last
half-century are unusual. Endangerment Finding, 74
Fed. Reg. at 66,518. Scientific studies upon which
EPA relied place high confidence in the assertion that
global mean surface temperatures over the last few
decades are higher than at any time in the last four
centuries. Technical Support Document for the En-
dangerment Finding (TSD), at 31. These studies also
show, albeit with significant uncertainty, that tem-
peratures at many individual locations were higher
over the last twenty-five years than during any
period of comparable length since 900 A.D. Id.

For its third line of evidence that anthropogenic
emissions of greenhouse gases spurred the perceived
warming trend, EPA turned to computer-based cli-
mate-model simulations. Scientists have used global
climate models built on basic principles of physics
and scientific knowledge about the climate to try to
simulate the recent climate change. These models
have only been able to replicate the observed warm-
ing by including anthropogenic emissions of green-
house gases in the simulations. Endangerment
Finding, 74 Fed. Reg. at 66,523.
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To recap, EPA had before it substantial record
evidence that anthropogenic emissions of greenhouse
gases “very likely” caused warming of the climate
over the last several decades. EPA further had evi-
dence of current and future effects of this warming on
public health and welfare. Relying again upon sub-
stantial scientific evidence, EPA determined that
anthropogenically induced climate change threatens
both public health and public welfare. It found that
extreme weather events, changes in air quality,
increases in food- and water-borne pathogens, and
increases in temperatures are likely to have adverse
health effects. Id. at 66,497-98. The record also sup-
ports EPA’s conclusion that climate change endangers
human welfare by creating risk to food production
and agriculture, forestry, energy, infrastructure,
ecosystems, and wildlife. Substantial evidence further
supported EPA’s conclusion that the warming result-
ing from the greenhouse gas emissions could be
expected to create risks to water resources and in
general to coastal areas as a result of expected in-
crease in sea level. Id. at 66,498. Finally, EPA deter-
mined from substantial evidence that motor-vehicle
emissions of greenhouse gases contribute to climate
change and thus to the endangerment of public
health and welfare.

Industry Petitioners do not find fault with much
of the substantial record EPA amassed in support of
the Endangerment Finding. Rather, they contend
that the record evidences too much uncertainty to
support that judgment. But the existence of some
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uncertainty does not, without more, warrant invali-
dation of an endangerment finding. If a statute is
“precautionary in nature” and “designed to protect
the public health,” and the relevant evidence is
“difficult to come by, uncertain, or conflicting because
it is on the frontiers of scientific knowledge,” EPA
need not provide “rigorous step-by-step proof of cause
and effect” to support an endangerment finding. Ethyl
Corp. v. EPA, 541 F.2d 1, 28 (D.C. Cir. 1976). As we
have stated before, “Awaiting certainty will often
allow for only reactive, not preventive, regulation.”
Id. at 25.

Congress did not restrict EPA to remedial regula-
tion when it enacted CAA § 202(a). That section
mandates that EPA promulgate new emission stan-
dards if it determines that the air pollution at issue
“may reasonably be anticipated to endanger public
health or welfare.” 42 U.S.C. § 7521(a)(1). This lan-
guage requires a precautionary, forward-looking
scientific judgment about the risks of a particular air
pollutant, consistent with the CAA’s “precautionary
and preventive orientation.” Lead Indus. Ass’n, Inc. v.
EPA, 647 F.2d 1130, 1155 (D.C. Cir. 1980). Requiring
that EPA find “certain” endangerment of public
health or welfare before regulating greenhouse gases
would effectively prevent EPA from doing the job
Congress gave it in § 202(a) — utilizing emission
standards to prevent reasonably anticipated endan-
germent from maturing into concrete harm. Cf. id.
(“[Rlequiring EPA to wait until it can conclusively
demonstrate that a particular effect is adverse to
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health before it acts is inconsistent with both the
[CAA]’s precautionary and preventive orientation
and the nature of the Administrator’s statutory
responsibilities. Congress provided that the Adminis-
trator is to use his judgment in setting air quality
standards precisely to permit him to act in the face of
uncertainty.”).

In Massachusetts v. EPA the Supreme Court
confirmed that EPA may make an endangerment
finding despite lingering scientific uncertainty. In-
deed, the Court held that the existence of “some
residual uncertainty” did not excuse EPA’s decision to
decline to regulate greenhouse gases. Massachusetts
v. EPA, 549 U.S. at 534. To avoid regulating emissions
of greenhouse gases, EPA would need to show “scien-
tific uncertainty . . . so profound that it precludes EPA
from making a reasoned judgment as to whether
greenhouse gases contribute to global warming.” Id.
Clearly, then, EPA may issue an endangerment
finding even while the scientific record still contains
at least “some residual uncertainty.” Industry Peti-
tioners have shown no more than that.

In the end, Petitioners are asking us to re-weigh
the scientific evidence before EPA and reach our own
conclusion. This is not our role. As with other reviews
of administrative proceedings, we do not determine
the convincing force of evidence, nor the conclusion
it should support, but only whether the conclusion
reached by EPA is supported by substantial evidence
when considered on the record as a whole. See, e.g.,
New York v. EPA, 413 F.3d 3, 30 (D.C. Cir. 2005).
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When EPA evaluates scientific evidence in its baili-
wick, we ask only that it take the scientific record
into account “in a rational manner.” Am. Petroleum
Inst. v. Costle, 665 F.2d 1176, 1187 (D.C. Cir. 1981).
Industry Petitioners have not shown that EPA failed
to do so here.

C.

State Petitioners, here led by Texas, contend that
the Endangerment Finding is arbitrary and capri-
cious because EPA did not “define,” “measure,” or
“quantify” either the atmospheric concentration at
which greenhouse gases endanger public health or
welfare, the rate or type of climate change that it
anticipates will endanger public health or welfare, or
the risks or impacts of climate change. According to
Texas, without defining these thresholds and distin-
guishing “safe” climate change from climate change
that endangers, EPA’s Endangerment Finding is just
a “subjective conviction.”

It is true that EPA did not provide a quantitative
threshold at which greenhouse gases or climate
change will endanger or cause certain impacts to
public health or welfare. The text of CAA § 202(a)(1)
does not require that EPA set a precise numerical
value as part of an endangerment finding. Quite the
opposite; the § 202(a)(1) inquiry necessarily entails a
case-by-case, sliding-scale approach to endangerment
because “[d]anger . .. is not set by a fixed probability
of harm, but rather is composed of reciprocal
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elements of risk and harm, or probability and severi-
ty.” Ethyl, 541 F.2d at 18. EPA need not establish a
minimum threshold of risk or harm before determin-
ing whether an air pollutant endangers. It may base
an endangerment finding on “a lesser risk of greater
harm ... or a greater risk of lesser harm” or any
combination in between. Id.

Ethyl is instructive. There, EPA made an endan-
germent finding for airborne lead. During its endan-
germent inquiry, EPA initially tried to do what Texas
asks of it here: find a specific concentration of the air
pollutant below which it would be considered “safe”
and above which it would endanger public health. Id.
at 56. However, EPA abandoned that approach be-
cause it failed to account for “the wide variability of
dietary lead intake” and lacked predictive value. EPA
substituted a “more qualitative” approach, which
relied on “predictions based on uncertain data” along
with clinical studies. Id. at 56-57. This court upheld
the endangerment finding that used that qualitative
approach despite the lack of a specific endangerment
“threshold.”

In its essence, Texas’s call for quantification of
the endangerment is no more than a specialized
version of Industry Petitioners’ claim that the scien-
tific record contains too much uncertainty to find
endangerment. EPA relied on a substantial record of
empirical data and scientific evidence, making many
specific and often quantitative findings regarding the
impacts of greenhouse gases on climate change and
the effects of climate change on public health and
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welfare. Its failure to distill this ocean of evidence
into a specific number at which greenhouse gases
cause “dangerous” climate change is a function of the
precautionary thrust of the CAA and the multivariate
and sometimes uncertain nature of climate science,
not a sign of arbitrary or capricious decision-making.

D.

EPA defined both the “air pollution” and the “air
pollutant” that are the subject of the Endangerment
Finding as an aggregate of six greenhouse gases,
which EPA called “well mixed greenhouse gases”:
carbon dioxide (CO,), methane (CH,), nitrous oxide
(N,O), hydrofluorocarbons (HFCs), perfluorocarbons
(PFCs), and sulfur hexafluoride (SF,). Industry Peti-
tioners argue that EPA’s decision to include PFCs and
SF, in this group of greenhouse gases was arbitrary
and capricious primarily because motor vehicles
generally do not emit these two gases.

No petitioner for review of the Endangerment
Finding has established standing to make this argu-
ment. Industry Petitioners concede that EPA’s deci-
sion to regulate PFCs and SF, along with the other
four greenhouse gases does not injure any motor-
vehicle-related petitioner. Nor has any non-motor-
vehicle-related petitioner shown an injury-in-fact
resulting from EPA’s inclusion of these two gases in
the six-gas amalgam of “well-mixed greenhouse
gases.” At oral argument, Industry Petitioners assert-
ed for the first time that certain utility companies —
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members of associations that petitioned for review of
the Endangerment Finding — own utility transform-
ers that emit SF,. However, they never demonstrated
or even definitively asserted that any of these compa-
nies would not be subject to regulation or permitting
requirements but for EPA’s decision to include SF, as
part of the “well-mixed greenhouse gases” that are
the subject of the Endangerment Finding. See Sierra
Club v. EPA, 292 F.3d 895, 898-900 (D.C. Cir. 2002)
(requiring that a petitioner seeking review of agency
action demonstrate standing by affidavit or other
evidence if standing is not “self-evident” from the
administrative record). Absent a petitioner with
standing to challenge EPA’s inclusion of PFCs and
SF, in the “air pollution” at issue, this court lacks
jurisdiction to address the merits of Industry Peti-
tioners’ contention.

E.

EPA did not submit the Endangerment Finding
for review by its Science Advisory Board (SAB).
Industry Petitioners claim that EPA’s failure to do so
violates its mandate to “make available” to the SAB
“any proposed criteria document, standard, limita-
tion, or regulation under the Clean Air Act” at the
time it provides the same “to any other Federal
agency for formal review and comment.” 42 U.S.C.
§ 4365(c)(1); see Am. Petroleum Inst., 665 F.2d at
1188.
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To begin with, it is not clear that EPA provided
the Endangerment Finding “to any other Federal
agency for formal review and comment,” which trig-
gers this duty to submit a regulation to the SAB. EPA
only submitted a draft of the Endangerment Finding
to the Office of Information and Regulatory Affairs
pursuant to Executive Order 12,866. EPA contends
that this was merely an informal review process,
not “formal review and comment” — at least when
compared with a statutory review-and-comment
requirement in which other agencies are given the
opportunity to provide written comments about the
impacts of a proposed regulation on the reviewing
agency’s universe of responsibility. See, e.g., 49 U.S.C.
§ 32902(j). Industry Petitioners failed to respond to
this contention.

In any event, even if EPA violated its mandate by
failing to submit the Endangerment Finding to the
SAB, Industry Petitioners have not shown that this
error was “of such central relevance to the rule that
there is a substantial likelihood that the rule would
have been significantly changed if such errors had not
been made.” 42 U.S.C. § 7607(d)(8); see Am. Petrole-
um Inst., 665 F.2d at 1188-89 (applying this standard
to EPA’s failure to submit an ozone standard to the
SAB).

F.

Lastly, State Petitioners maintain that EPA erred
by denying all ten petitions for reconsideration of the
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Endangerment Finding. Those petitions asserted that
internal e-mails and documents released from the
University of East Anglia’s Climate Research Unit
(CRU) — a contributor to one of the global tempera-
ture records and to the IPCC’s assessment report —
undermined the scientific evidence supporting the
Endangerment Finding by calling into question
whether the IPCC scientists adhered to “best science
practices.” EPA’s Denial of the Petitions To Reconsider
the Endangerment and Cause or Contribute Findings
for Greenhouse Gases Under Section 202(a) of the
Clean Air Act (“Reconsideration Denial”), 75 Fed.
Reg. 49,556, 49,556-57 (Aug. 13, 2010). The petitions
pointed to factual mistakes in the IPCC’s assessment
report resulting from the use of non-peer-reviewed
studies and several scientific studies postdating the
Endangerment Finding as evidence that the Endan-
germent Finding was flawed. Id.

On August 13, 2010, EPA issued a denial of the
petitions for reconsideration accompanied by a 360-
page response to petitions (RTP). Id. at 49,556. It
determined that the petitions did not provide sub-
stantial support for the argument that the Endan-
germent Finding should be revised. According to EPA,
the petitioners’ claims based on the CRU documents
were exaggerated, contradicted by other evidence,
and not a material or reliable basis for questioning
the credibility of the body of science at issue; two of
the factual inaccuracies alleged in the petitions were
in fact mistakes, but both were “tangential and
minor” and did not change the key IPCC conclusions;
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and the new scientific studies raised by some peti-
tions were either already considered by EPA, misin-
terpreted or misrepresented by petitioners, or put
forth without acknowledging other new studies. Id. at
49,557-58.

1.

EPA is required to convene a proceeding for
reconsideration of a rule if a party raising an objec-
tion to the rule

can demonstrate to the Administrator that it
was impracticable to raise such objection
within such time or if the grounds for such
objection arose after the period for public
comment (but within the time specified for
judicial review) and if such objection is of
central relevance to the outcome of the rule.

42 U.S.C. § 7607(d)(7)(B). For the purpose of deter-
mining whether to commence reconsideration of a
rule, EPA considers an objection to be of “central
relevance to the outcome” of that rule “if it provides
substantial support for the argument that the regula-

tion should be revised.” Reconsideration Denial, 75
Fed. Reg. at 49,561.

State Petitioners have not provided substantial
support for their argument that the Endangerment
Finding should be revised. State Petitioners point out
that some studies the IPCC referenced in its assess-
ment were not peer-reviewed, but they ignore the fact
that (1) the IPCC assessment relied on around 18,000
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studies that were peer-reviewed, and (2) the IPCC’s
report development procedures expressly permitted
the inclusion in the assessment of some non-peer-
reviewed studies (“gray” literature).

Moreover, as EPA determined, the limited inac-
curate information developed from the gray literature
does not appear sufficient to undermine the substan-
tial overall evidentiary support for the Endangerment
Finding. State Petitioners have not, as they assert,
uncovered a “pattern” of flawed science. Only two of
the errors they point out seem to be errors at all, and
EPA relied on neither in making the Endangerment
Finding. First, as State Petitioners assert, the IPCC
misstated the percentage of the Netherlands that is
below sea level, a statistic that was used for back-
ground information. However, the IPCC corrected the
error, and EPA concluded that the error was “minor
and had no impact,” and the Endangerment Finding
did not refer to the statistic in any way. Id. at 49,576-
77. Second, the IPCC acknowledged misstating the
rate at which Himalayan glaciers are receding. EPA
also did not rely on that projection in the Endanger-
ment Finding. Id. at 49,577.

State Petitioners also contend that a new study
contradicts EPA’s reliance on a projection of more
violent storms in the future as a result of climate
change, but the study they cite only concerns past
trends, not projected future storms. The record shows
that EPA considered the new studies on storm trends
and concluded that the studies were consistent with
the Endangerment Finding. In sum, State Petitioners
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have failed to show that these isolated “errors” pro-
vide substantial support for their argument to over-
turn the Endangerment Finding.

2.

State Petitioners’ further argument that EPA
erred in denying reconsideration fails as well. These
Petitioners claim EPA erred by failing to provide
notice and comment before denying the petitions for
reconsideration because EPA’s inclusion of a 360-page
RTP amounted to a revision of the Endangerment
Finding, and revision of a rule requires notice and
comment. The RTP, however, appears to be exactly
what EPA called it — a response to the petitions for
reconsideration, not a revision of the Endangerment
Finding itself. EPA certainly may deny petitions for
reconsideration of a rule and provide an explanation
for that denial, including by providing support for
that decision, without triggering a new round of
notice and comment for the rule.

I11.

State and Industry Petitioners contend that in
promulgating the Tailpipe Rule, EPA relied on an
improper interpretation of CAA § 202(a)(1), and was
arbitrary and capricious in failing to justify and
consider the cost impacts of its conclusion that the
Rule triggers stationary-source regulation under the
PSD and Title V provisions. They do not challenge
the substantive standards of the Rule and focus
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principally on EPA’s failure to consider the cost of
stationary-source permitting requirements triggered
by the Rule. Positing an absurd-consequences scenar-
i0, Petitioners maintain that if EPA had considered
these costs it “would have been forced” to exclude
carbon dioxide from the scope of the emission stan-
dards, to decline to issue greenhouse gas emission
standards at all, or “to interpret the statute so as not
to automatically trigger stationary source regulation.”
Industry Tailpipe Br. 17; see also Industry Tailpipe
Reply Br. 8-9. Both the plain text of Section 202(a)
and precedent refute Petitioners’ contentions.

A.
Section 202(a)(1) provides:

The Administrator shall by regulation pre-
scribe . .. standards applicable to the emis-
sion of any air pollutant from any class or
classes of new motor vehicles or new motor
vehicle engines, which in his judgment
cause, or contribute to, air pollution which
may reasonably be anticipated to endanger
public health or welfare.

42 U.S.C. § 7521(a)(1). By employing the verb “shall,”
Congress vested a non-discretionary duty in EPA. See
Sierra Club v. Jackson, 648 F.3d 848, 856 (D.C. Cir.
2011). The plain text of Section 202(a)(1) thus refutes
Industry Petitioners’ contention that EPA had discre-
tion to defer issuance of motor-vehicle emission
standards on the basis of stationary-source costs.
Neither the adjacent text nor the statutory context
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otherwise condition this clear “language of com-
mand,” id. (citation omitted). Having made the En-
dangerment Finding pursuant to CAA § 202(a), 42
U.S.C. §7521(a), EPA lacked discretion to defer
promulgation of the Tailpipe Rule on the basis of its
trigger of stationary-source permitting requirements
under the PSD program and Title V.

The Supreme Court’s decision in Massachusetts v.
EPA compels this interpretation of Section 202(a)(1).
“If EPA makes a finding of endangerment, the Clean
Air Act requires the [algency to regulate emissions of
the deleterious pollutant from new motor vehicles.”
549 U.S. at 533. “Under the clear terms of the Clean
Air Act, EPA can avoid taking further action only if it
determines that greenhouse gases do not contribute
to climate change or if it provides some reasonable
explanation as to why it cannot or will not exercise its
discretion to determine whether they do.” Id. (empha-
sis added). In the Endangerment Finding, EPA de-
termined that motor-vehicle emissions contribute to
greenhouse gas emissions that, in turn, endanger the
public health and welfare; the agency therefore was
in no position to “avoid taking further action,” id., by
deferring promulgation of the Tailpipe Rule. Given
the non-discretionary duty in Section 202(a)(1) and
the limited flexibility available under Section
202(a)(2), which this court has held relates only to the
motor-vehicle industry, see infra Part II1.C, EPA had
no statutory basis on which it could “ground [any]
reasons for” further inaction, Massachusetts v. EPA,
549 U.S. at 535.
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The plain text of Section 202(a)(1) also negates
Industry Petitioners’ contention that EPA had discre-
tion to defer the Tailpipe Rule on the basis of
NHTSA’s authority to regulate fuel economy. The
Supreme Court dismissed a near-identical argument
in Massachusetts v. EPA, rejecting the suggestion that
EPA could decline to regulate carbon-dioxide emis-
sions because the Department of Transportation
(DOT) had independent authority to set fuel-
efficiency standards. Id. at 531-32. “[T]hat DOT sets
mileage standards in no way licenses EPA to shirk its
environmental responsibilities,” because EPA’s duty
to promulgate emission standards derives from “a
statutory obligation wholly independent of DOT’s
mandate to promote energy efficiency.” Id. at 532.
Just as EPA lacks authority to refuse to regulate on
the grounds of NHTSA’s regulatory authority, EPA
cannot defer regulation on that basis. A comparison of
the relevant statutes bolsters this conclusion. Com-
pare 49 U.S.C. § 32902(f) (“When deciding maximum
feasible average fuel economy ... , the Secretary of
Transportation shall consider ... the effect of other
motor vehicle standards of the Government on fuel
economy. . . .”), with 42 U.S.C. § 7521(a) (including no
such direction). Nor, applying the same reasoning,
was EPA required to treat NHTSA’s proposed regula-
tions as establishing the baseline for the Tailpipe
Rule. Furthermore, the Tailpipe Rule provides bene-
fits above and beyond those resulting from NHTSA’s
fuel-economy standards. See, e.g., Tailpipe Rule, 75
Fed. Reg. at 25,490 (Table IIL.F.1-2), 25,636 (Table
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IV.G.1-4). Petitioners’ related contentions regarding
the PSD permitting triggers are addressed in Part V.

B.

Turning to the APA [sic], Industry Petitioners
contend, relying on Small Refiner Lead Phase-Down
Task Force v. EPA, 705 F.2d 506, 525 (D.C. Cir. 1983),
and Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976),
that EPA failed both to justify the Tailpipe Rule in
terms of the risk identified in the Endangerment
Finding and to show that the proposed standards
“would meaningfully mitigate the alleged endanger-
ment,” Industry Tailpipe Br. 35. Instead, they main-
tain that EPA “separated these two integral steps,”
id. at 11, and “concluded that it had no obligation to
show ... ‘the resulting emissions control strategy or
strategies will have some significant degree of harm
reduction or effectiveness in addressing the endan-
germent,”” id. at 11-12 (quoting Endangerment
Finding, 74 Fed. Reg. at 66,508). These contentions
fail.

Petitioners’ reliance on Small Refiner, 705 F.2d at
525, is misplaced; the court there laid out guidelines
for assessing EPA’s discretion to set numerical
standards and Petitioners do not challenge the
substance of the emission standards. In Ethyl, 541
F.2d at 7, the court assessed the scope of EPA’s
authority, under CAA § 211(c)(1), 42 U.S.C. § 1857f-
6¢(c)(1) (1970) (currently codified as amended at 42
U.S.C. § 7545(c)(1)), to regulate lead particulate in
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motor-vehicle emissions. The court rejected the
argument that the regulations had to “be premised
upon factual proof of actual harm,” Ethyl, 541 F.2d at
12, and instead deferred to EPA’s reasonable inter-
pretation that regulations could be based on a “signif-
icant risk of harm,” id. at 13. Nothing in Ethyl
implied that EPA’s authority to regulate was condi-
tioned on evidence of a particular level of mitigation;
only a showing of significant contribution was re-
quired. EPA made such a determination in the En-
dangerment Finding, concluding that vehicle
emissions are a significant contributor to domestic
greenhouse gas emissions. See, e.g., Endangerment
Finding, 74 Fed. Reg. at 66,499. Further, in the
preamble to the Tailpipe Rule itself, EPA found that
the emission standards would result in meaningful
mitigation of greenhouse gas emissions. For example,
EPA estimated that the Rule would result in a reduc-
tion of about 960 million metric tons of CO,e emis-
sions over the lifetime of the model year 2012-2016
vehicles affected by the new standards. See Tailpipe
Rule, 75 Fed. Reg. at 25,488-90. Other precedent is
likewise unhelpful to Petitioners: in Chemical Manu-
facturers Association v. EPA, 217 F.3d 861, 866 (D.C.
Cir. 2000), “nothing in the record” indicated that the
challenged regulatory program would “directly or
indirectly, further the Clean Air Act’s environmental
goals,” whereas here the record is fulsome, see supra
Part II.
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C.

Petitioners also invoke Section 202(a)(2) as
support for their contention that EPA must consider
stationary-source costs in the Tailpipe Rule. Section
202(a)(2) provides:

Any regulation prescribed under paragraph
(1) of this subsection . .. shall take effect af-
ter such period as the Administrator finds
necessary to permit the development and
application of the requisite technology, giving
appropriate consideration to the cost of com-
pliance within such period.

42 U.S.C. §7521(a)(2). State Petitioners maintain
the reference to compliance costs encompasses those
experienced by stationary sources under the PSD
program, while Industry Petitioners maintain sta-
tionary-source costs are a relevant factor in EPA’s
Section 202(a)(1) rulemaking. This court, however,
has held that the Section 202(a)(2) reference to com-
pliance costs encompasses only the cost to the motor-
vehicle industry to come into compliance with the
new emission standards, and does not mandate
consideration of costs to other entities not directly
subject to the proposed standards. See Motor &
Equip. Mfrs. Ass’n, Inc. v. EPA, 627 F.2d 1095, 1118
(D.C. Cir. 1979).

D.

Petitioners’ remaining challenges to the Tailpipe
Rule fail as well. In Part II, the court rejects the
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contention that the Tailpipe Rule fails due to flaws in
the underlying Endangerment Finding. The record
also refutes Industry Petitioners’ suggestion that EPA
“employed a shell game to avoid,” Industry Tailpipe
Reply Br. 9 (capitalization removed), responding to
comments regarding stationary-source costs. Industry
Tailpipe Br. 19-20; see also Industry Tailpipe Reply
Br. 14-15. EPA adequately responded to “significant
comments,” 42 U.S.C. § 7607(d)(6)(B). See, e.g., Tail-
pipe Rule, 75 Fed. Reg. at 25,401-02; Tailpipe Rule,
Response to Comments at 7-65 to 7-69. And, assum-
ing other statutory mandates provide a basis for
judicial review, see Industry Tailpipe Br. 21-22 (listing
mandates); see, e.g., Small Refiner, 705 F.2d at 537-
39, the record shows EPA’s compliance, see Tailpipe
Rule, 75 Fed. Reg. at 25,539-42, and that EPA was
not arbitrary and capricious by not considering
stationary-source costs in its analyses. See, e.g.,
Michigan v. EPA, 213 F.3d 663, 689 (D.C. Cir. 2000);
Mid-Tex Elec. Coop., Inc. v. FERC, 773 F.2d 327, 341-
42 (D.C. Cir. 1985). EPA’s economic impact assess-
ment conducted pursuant to CAA § 317, 42 U.S.C.
§ 7617, does not provide grounds for granting the
petitions because Petitioners’ contentions that EPA,
“liln defiance of these requirements, ... refused to
estimate or even consider the costs of the [Tailpipe
Rule] for stationary sources,” Industry Tailpipe Br.
22, are no more than another attempt to avoid the
plain text of Section 202(a). See also 42 U.S.C.
§ 7617(e).
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IV.

We turn next to the stationary source regula-
tions. As noted supra in Part I, EPA’s interpretation
of the CAA requires PSD and Title V permits for
stationary sources whose potential emissions exceed
statutory thresholds for any regulated pollutant —
including greenhouse gases. Industry Petitioners now
challenge EPA’s longstanding interpretation of the
scope of the permitting requirements for construction
and modification of major emitting facilities under
CAA Sections 165(a) and 169(1), 42 U.S.C. §§ 7475(a)
& 7479(1) (“the PSD permitting triggers”). EPA
maintains that this challenge is untimely because its
interpretation of the PSD permitting triggers was set
forth in its 1978, 1980, and 2002 Rules.

In 1978, EPA defined “major stationary source”
as a source that emits major amounts of “any air
pollutant regulated under the [CAA]” Part 51 -
Requirements for Preparation, Adoption, and Submit-
tal of Implementation Plans; Prevention of Significant
Air Quality Deterioration (“1978 Implementation
Plan Requirements”), 43 Fed. Reg. 26,380, 26,382
(June 19, 1978). Industry petitioners’ challenge to the
1978 Rule in Alabama Power Co. v. Costle, 636 F.2d
323 (D.C. Cir. 1980) reflected their understanding
that EPA would apply the PSD permitting program to
both pollutants regulated pursuant to National
Ambient Air Quality Standards (NAAQS) and other
regulated pollutants. See Br. for Industry Pet’rs on
Regulation of Pollutants other than Sulfur Dioxide
and Particulates, No. 78-1006 (and consolidated
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cases) (Dec. 19, 1978) at 10, 12. In the 1980 Rule, EPA
highlighted that to be subject to PSD review, a
“source need only emit any pollutant in major
amounts (i.e., the amounts specified in [CAA
§ 169(1)]) and be located in an area designated at-
tainment or unclassifiable for that or any other
pollutant.” 1980 Implementation Plan Requirements,
45 Fed. Reg. at 52,711 (emphasis in original). EPA
explained that “any pollutant” meant “both criteria
pollutants, for which national ambient air quality
standards have been promulgated, and non-criteria
pollutants subject to regulation under the Act.” Id.
The same explanation of EPA’s interpretation ap-
peared in the 2002 Rule. Prevention of Significant
Deterioration and Nonattainment New Source Review,
67 Fed. Reg. 80,186, 80,239-40, 80,264 (Dec. 31,
2002).

CAA Section 307(b)(1) provides that a petition for
review of any promulgated nationally applicable
regulations:

“shall be filed within sixty days from the
date notice of such promulgation . .. appears
in the Federal Register, except that if such
petition is based solely on grounds arising af-
ter such sixtieth day, then any petition for
review . .. shall be filed within sixty days af-
ter such grounds arise.”

42 U.S.C. §7607(b)(1). The exception encompasses
the occurrence of an event that ripens a claim. See
Chamber of Commerce v. EPA, 642 F.3d 192, 208 n.14
(D.C. Cir. 2011); Am. Rd. & Transp. Builders Ass’n v.
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EPA, 588 F.3d 1109, 1113 (D.C. Cir. 2009). EPA
acknowledges this precedent, but maintains that the
“new grounds” exception is narrow and inapplicable
because Industry Petitioners’ challenge to EPA’s
interpretation of the PSD permitting triggers is based
on legal arguments that were available during the
normal judicial review periods for the 1978, 1980, and
2002 Rules, and the “new ground” on which they now
rely is a factual development, namely the regulation
of greenhouse gases by the Tailpipe Rule. This is
correct so far as it goes, but fails to demonstrate that
Industry Petitioners’ challenge is untimely.

Industry Petitioners point out that two petition-
ers — the National Association of Home Builders
(NAHB) and National Oilseed Processors Association
(NOPA) — have newly ripened claims as a result of the
Tailpipe Rule, which had the effect of expanding the
PSD program to never-regulated sources:

* NAHB’s members construct single family
homes, apartment buildings, and commercial
buildings. According to the Vice President of
Legal Affairs, prior to the Tailpipe Rule, no
member of NAHB was a major source of any
regulated pollutant, and thus no member
was ever required to obtain a PSD permit.
Decl. of Thomas J. Ward, Vice President of
Legal Affairs for NAHB, 6 (May 10, 2011).
Since the Tailpipe Rule rendered greenhouse
gases a regulated pollutant, it is now certain
that NAHB members that engage in con-
struction projects that emit greenhouse gases
in major amounts will have to obtain PSD
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permits sometime in the future. Id. at {7,
8. Indeed, EPA estimated that 6,397 multi-
family buildings and 515 single family homes
would trigger PSD review annually absent
the Tailoring Rule. See Prevention of Signifi-
cant Deterioration and Title V Greenhouse
Gas Tailoring Rule; Proposed Rule (“Pro-
posed Tailoring Rule”), 74 Fed. Reg. 55,292,
55,338 (Oct. 27, 2009).

¢ NOPAs members are large companies
that monthly produce millions of tons of veg-
etable meals and over a billion pounds of oils
from oilseeds, such as soybeans. See, e.g.,
NOPA, January 2012 Statistical Report (Feb.
14, 2012) available at www.nopa.org; NOPA,
February 2012 Statistical Report (Mar. 14,
2012), available at www.nopa.org. According
to the Executive Vice President of Regulatory
Affairs, NOPA members operate facilities
that are major sources of criteria pollutants
and, for this reason, are subject to PSD re-
view. Decl. of David C. Ailor, Executive Vice
President of Regulatory Affairs of NOPA, 8
(May 10, 2011). Prior to promulgation of the
Tailpipe Rule, no member’s facility had trig-
gered PSD review by virtue of emissions of a
non-criteria pollutant. Id. Now that green-
house gases are a regulated non-criteria pol-
lutant, many NOPA members will have to
obtain PSD permits as result of their facili-
ties’ emissions of a non-criteria pollutant. Id.
at 79, 10. For some NOPA members this
time is not far off because renovations to
their facilities will result in greenhouse gas
emissions above the significance thresholds
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set by the Tailoring Rule, 75 Fed. Reg. at
31,567. Id. at 1 9.

Industry Petitioners thus maintain that because
NAHB and NOPA filed their petitions on July 6,
2010, within 60 days of the promulgation of the
Tailpipe Rule in the Federal Register on May 7, 2010,
their challenges are timely.

“Ripeness, while often spoken of as a justiciability
doctrine distinct from standing, in fact shares the
constitutional requirement of standing that an injury
in fact be certainly impending.” Nat'l Treasury Emp.
Union v. United States, 101 F.3d 1423, 1427 (D.C. Cir.
1996). During an initial review period, although
purely legal claims may be justiciable and, thus,
prudentially ripe, a party without an immediate or
threatened injury lacks a constitutionally ripe claim.
See Baltimore Gas & Elec. Co. v. ICC, 672 F.2d 146,
149 (D.C. Cir. 1982). EPA’s position would conflate the
constitutional and prudential considerations. Consti-
tutional ripeness exists where a challenge “involve[s],
at least in part, the existence of a live ‘Case or Con-
troversy.”” Duke Power Co. v. Carolina Envtl. Study
Group, 438 U.S. 59, 81 (1978). Prudential considera-
tions embodied in the ripeness doctrine relate to “the
fitness of the issues for judicial decision and the
hardship to the parties of withholding court consider-
ation.” Abbott Labs. v. Gardner, 387 U.S. 136, 149
(1967); see Duke Power, 438 U.S. at 81. Standing to
challenge agency action exists where a petitioner can
demonstrate an “injury in fact” that is fairly traceable
to the challenged action and is likely to be redressed
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by a favorable judicial decision. Reytblatt v. NRC, 105
F.3d 715, 721 (D.C. Cir. 1997) (citing Lujan v. Defen-
ders of Wildlife, 504 U.S. 555, 560-61 (1992)).

Had NAHB and NOPA challenged EPA’s inter-
pretation of the PSD permitting triggers in 1978,
1980, or 2002, as EPA suggests, the court would have
lacked jurisdiction under Article III of the Constitu-
tion because their alleged injuries were only specula-
tive. See, e.g., Occidental Permian Ltd. v. FERC, 673
F.3d 1024, 1026 (D.C. Cir. 2012); Baltimore Gas &
Elec. Co., 672 F.2d at 149. At that time, NAHB and
NOPA could have shown only the possibility that
their members would be injured if EPA were someday
to determine that greenhouse gases were a pollutant
that endangers human health and welfare and to
adopt a rule regulating the greenhouse gas emissions
of stationary sources. EPA does not challenge the
assertions in the NAHB and NOPA declarations,
which establish no such rule was promulgated prior
to the Tailpipe Rule.

The NAHB and NOPA challenges ceased to be
speculative when EPA promulgated the Tailpipe Rule
regulating greenhouse gases and their challenges
ripened because of the “substantial probability” of
injury to them. See Baltimore Gas & Elec. Co., 672
F.2d at 149. Although, as EPA notes, other Industry
Petitioners’ challenges to EPA’s interpretation of the
PSD permitting triggers ripened decades earlier, this
court has assured petitioners with unripe claims that
“they will not be foreclosed from judicial review when
the appropriate time comes,” Grand Canyon Air Tour
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Coalition v. FAA, 154 F.3d 455, 473 (D.C. Cir. 1998),
and that they “need not fear preclusion by reason of
the 60-day stipulation [barring judicial review],”
Baltimore Gas & Elec. Co., 672 F.2d at 149-50. EPA
expresses concern that allowing NAHB and NOPA to
litigate their newly ripened claims will have far-
reaching implications for finality of agency actions,
but “the ripeness doctrine reflects a judgment that
the disadvantages of a premature review that may
prove too abstract or unnecessary ordinarily outweigh
the additional costs of — even repetitive — . . . litiga-
tion.” Ohio Forestry Ass’n, Inc. v. Sierra Club, 523
U.S. 726, 735 (1998). Some limitations inhere in
doctrines such as stare decisis or the law-of-the-
circuit doctrine, see LaShawn A. v. Barry, 87 F.3d 1389,
1395 (D.C. Cir. 1996) (en banc).

Because petitioners NAHB and NOPA’s challeng-
es to EPA’s PSD permitting triggers are newly rip-
ened upon promulgation of the Tailpipe Rule and they
filed petitions for review within sixty days thereof,
their challenge to EPA’s interpretation of the PSD
permitting triggers is timely.

V.

Having established that Industry Petitioners’
challenges to the PSD permitting triggers are both
timely and ripe, we turn to the merits of their claims.
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A.

CAA Title I, Part C — entitled “Prevention of
Significant Deterioration of Air Quality” (PSD) —
largely focuses on the maintenance of national ambi-
ent air quality standards (NAAQS). Under the PSD
program, EPA designates specific pollutants as
“NAAQS pollutants” and sets national ambient air
quality standards for those pollutants — requiring, for
example, that the concentration of a given NAAQS
pollutant may not exceed more than a certain number
of parts per billion in the ambient air. See generally
42 U.S.C. § 7407. Thus far, EPA has designated six
NAAQS pollutants: carbon monoxide, lead, nitrogen
dioxide, ozone, particle pollution, and sulfur dioxide.
None of these NAAQS pollutants is one of the six
well-mixed greenhouse gases defined as an “air
pollutant” in the Endangerment Finding. See Envi-
ronmental Protection Agency, National Ambient Air
Quality Standards, available at http://www.epa.gov/
air/criteria.html (last visited May 3, 2012); Endan-
germent Finding, 74 Fed. Reg. 66,536-37.

Acting upon information submitted by states, EPA
then determines whether each region of the country is
in “attainment” or “nonattainment” with the promul-
gated air quality standard for each NAAQS pollutant,
or, alternatively, whether a region is “unclassifiable”
for that pollutant. 42 U.S.C. § 7407(d)(1)(A). An area
in attainment for a NAAQS pollutant is “any area . . .
that meets the ... ambient air quality standard for
the pollutant.” Id. § 7407(d)(1)(A)(ii). By contrast, an
area in nonattainment for a NAAQS pollutant is “any
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area that does not meet (or that contributes to ambi-
ent air quality in a nearby area that does not meet)
the national . .. ambient air quality standard for the
pollutant.” Id. § 7407(d)(1)(A)(i). Finally, an unclassi-
fiable area is any area that “cannot be classified on
the basis of available information as meeting or not
meeting the ... ambient air quality standard for the
pollutant.” Id. § 7407(d)(1)(A)(iii).

The PSD program applies to those areas of the
United States designated as in “attainment” or “un-
classifiable” for any NAAQS pollutant, see id. § 7471,
and requires permits for major emitting facilities
embarking on construction or modification projects in
those regions. Id. § 7475(a). A separate part of Title I
of the CAA, Part D, governs the construction and
modification of sources in nonattainment regions. See
id. §§ 7501, 7502. It bears emphasis that attainment
classifications are pollutant-specific: depending on
the levels of each NAAQS pollutant in an area, a
region can be designated as in attainment for NAAQS
pollutant A, but in nonattainment for NAAQS pollu-
tant B. If a major emitting facility in such a region
wishes to undertake a construction or modification
project, both Part C and Part D’s substantive re-
quirements apply — that is, the source must obtain a
general PSD permit and must also abide by Part D’s
more stringent, pollutant-specific requirements for
any NAAQS pollutants for which the area is in nonat-
tainment. See 1980 Implementation Plan Require-
ments, 45 Fed. Reg. at 52,711-12 (“where a source
emits in major amounts a pollutant for which the
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area in which the source would locate is designated
nonattainment, Part D NSR rather than Part C PSD
review should apply to those pollutants.”) (emphasis
added).

The key substantive provision in the PSD pro-
gram is CAA Section 165(a), which establishes per-
mitting requirements for “major emitting facilities”
located in attainment or unclassifiable regions. In
relevant part, section 165(a) provides that “[nJo major
emitting facility ... may be constructed in any area
to which this part applies unless” the facility obtains
a PSD permit. 42 U.S.C. § 7475(a). To obtain a PSD
permit, a covered source must, among other things,
install the “best available control technology [BACT]
for each pollutant subject to regulation under [the
CAA]” - regardless of whether that pollutant is a
NAAQS pollutant. Id. § 7475(a)(4). Since the Tailpipe
Rule became effective, EPA has regulated automotive
greenhouse gas emissions under Title II of the Act.
Thus, greenhouse gases are now a “pollutant subject
to regulation under” the Act, and, as required by the
statute itself, any “major emitting facility” covered by
the PSD program must install BACT for greenhouse
gases. See id.

The dispute in this case centers largely on the
scope of the PSD program — specifically, which sta-
tionary sources count as “major emitting facilities”
subject to regulation. CAA Section 169(1) defines
“major emitting facility,” for the purposes of the PSD
program, as a stationary source “which emit[s], or
[has] the potential to emit” either 100 tons per year
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(tpy) or 250 tpy of “any air pollutant.” 42 U.S.C.
§ 7479(1) (emphasis added). As discussed supra in
Part I, whether the 100 or 250 tpy threshold applies
depends on the type of source. Certain listed catego-
ries of sources — for example, iron and steel mill
plants — qualify as “major emitting facilities” if they
have the potential to emit over 100 tons per year of
“any air pollutant.” Id. All other stationary sources
are “major emitting facilities” if they have the poten-
tial to emit over 250 tons per year of “any air pollu-
tant.” Id.

As mentioned above, since 1978 EPA has inter-
preted the phrase “any air pollutant” in the definition
of “major emitting facility” as “any air pollutant
regulated under the CAA.” See 1978 Implementation
Plan Requirements, 43 Fed. Reg. at 26,388, 26,403;
supra Part IV. Thus, because the PSD program covers
“major emitting facilities” in “any area to which this
part applies,” 42 U.S.C. § 7475, EPA requires PSD
permits for stationary sources that 1) are located in
an area designated as attainment or unclassifiable for
any NAAQS pollutant, and 2) emit 100/250 tpy of any
regulated air pollutant, regardless of whether that
pollutant is itself a NAAQS pollutant. See 1980
Implementation Plan Requirements, 45 Fed. Reg. at
52,710-11. Consequently, once the Tailpipe Rule took
effect and made greenhouse gases a regulated pollu-
tant under Title II of the Act, the PSD program
automatically applied to facilities emitting over
100/250 tpy of greenhouse gases. But because imme-
diate regulation of greenhouse gas-emitting sources
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exceeding the 100/250 tpy benchmark would result in
“overwhelming permitting burdens that would . . . fall
on permitting authorities and sources,” Tailoring
Rule, 75 Fed. Reg. at 31,516, EPA’s Tailoring Rule
provided that, for now, sources are subject to PSD
permitting requirements only if they have the poten-
tial to emit over 100,000 tpy of greenhouse gases (for
a construction project) or 75,000 tpy (for a modifica-
tion project). Id. at 31,523; see also infra, Part VI.

According to EPA, its longstanding interpretation
of the phrase “any air pollutant” — “any air pollutant
regulated under the CAA” — is compelled by the
statute. See id. at 31,517. Disputing this point, Indus-
try Petitioners argue that the phrase is capable of a
far more circumscribed meaning and that EPA could
have — and should have — avoided extending the PSD
permitting program to major greenhouse gas emit-
ters. For the reasons discussed below, we agree with
EPA that its longstanding interpretation of the PSD
permitting trigger is statutorily compelled. Thus, as
EPA argues, it “must give effect to the unambiguously
expressed intent of Congress,” Chevron, 467 U.S. at
843, which here requires PSD coverage for major
emitters of any regulated air pollutant.

We begin our analysis, as we must, with the
statute’s plain language. See Chevron, 467 U.S. at 842
(“First, always, is the question whether Congress has
directly spoken to the precise question at issue.”).
CAA Section 169(1) requires PSD permits for station-
ary sources emitting major amounts of “any air
pollutant.” 42 U.S.C. § 7479(1) (emphasis added). On
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its face, “the word ‘any’ has an expansive meaning,
that is, ‘one or some indiscriminately of whatever
kind,” United States v. Gonzales, 520 U.S. 1, 5 (1997)
(quoting WEBSTER’S THIRD NEW INTERNATIONAL Dic-
TIONARY 97 (1976)). Greenhouse gases are indisputa-
bly an “air pollutant.” See Massachusetts v. EPA, 549
U.S. at 528-29. Congress’s use of the broad, indiscrim-
inate modifier “any” thus strongly suggests that the
phrase “any air pollutant” encompasses greenhouse
gases.

This plain-language reading of the statute is
buttressed by the Supreme Court’s decision in Massa-
chusetts v. EPA. There the Court determined that
CAA’s overarching definition of “air pollutant” in
Section 302(g) — which applies to all provisions of the
Act, including the PSD program — unambiguously
includes greenhouse gases. Noting that “[t]he Clean
Air Act’s sweeping definition of ‘air pollutant’ includes
‘any air pollution agent or combination of such
agents. . .. which is emitted into or otherwise enters
the ambient air,” the Court held that “the definition
embraces all airborne compounds of whatever stripe,
and underscores that intent through repeated use
of the word ‘any.” Id. at 529 (quoting 42 U.S.C.
§ 7602(g)) (second and third emphases added). Cru-
cially for purposes of the issue before us, the Court
concluded that “[t]he statute is unambiguous.” Id.

Thus, we are faced with a statutory term — “air
pollutant” — that the Supreme Court has determined
unambiguously encompasses greenhouse gases. This
phrase is preceded by the expansive term “any,” a
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word the Court held “underscores” Congress’s intent
to include “all” air pollutants “of whatever stripe.” See
id. Absent some compelling reason to think otherwise,
“‘any’ ... means any,” Ford v. Mabus, 629 F.3d 198,
206 (D.C. Cir. 2010), and Petitioners have given us no
reason to construe that word narrowly here. To the
contrary: given both the statute’s plain language and
the Supreme Court’s decision in Massachusetts v.
EPA, we have little trouble concluding that the
phrase “any air pollutant” includes all regulated air
pollutants, including greenhouse gases.

In reaching this conclusion, we recognize that
EPA’s definition of “any air pollutant” slightly nar-
rows the literal statutory definition, which nowhere
requires that “any air pollutant” be a regulated
pollutant. See 42 U.S.C. § 7479(1). But this does not
make the statutory language ambiguous. Indeed,
“any regulated air pollutant” is the only logical read-
ing of the statute. The CAA’s universal definition of
“air pollutant” — the one at issue in Massachusetts v.
EPA — provides that the term includes “any physical,
chemical, biological [or] radioactive ... substance or
matter which is emitted into or otherwise enters the
ambient air.” Id. § 7602(g). Of course, nothing in the
CAA requires regulation of a substance simply be-
cause it qualifies as an “air pollutant” under this
broad definition. As discussed supra in Parts II and
ITI, for example, the Act requires EPA to prescribe
motor vehicle “standards applicable to the emission of
any air pollutant” only if that pollutant “cause[s], or
contribute[s] to, air pollution which may reasonably
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be anticipated to endanger public health or welfare.”
Id. §7521(a)(1). But if “any air pollutant” in the
definition of “major emitting facility” was read to
encompass both regulated and nonregulated air
pollutants, sources could qualify as major emitting
facilities — and thus be subjected to PSD permitting
requirements — if they emitted 100/250 tpy of a
“physical, chemical, [or] biological” substance EPA
had determined was harmless. It is absurd to think
that Congress intended to subject stationary sources
to the PSD permitting requirements due to emissions
of substances that do not “endanger public health or
welfare.” Id. § 7521(a)(1). Thus, “any regulated air
pollutant” is, in this context, the only plausible read-
ing of “any air pollutant.”

We find further support for this definition
throughout the CAA. First, as previously mentioned,
the PSD program provides that all major emitting
facilities must install BACT for “each pollutant
subject to regulation under [the CAAL” Id. § 7475(a)(4).
“Each pollutant subject to regulation under” the Act
is, of course, synonymous with “any air pollutant
regulated under the Act.” Thus, EPA’s interpretation
of “any air pollutant” in the definition of “major
emitting facilities” harmonizes the PSD program’s
scope (i.e., which pollutants trigger PSD coverage)
with its substantive requirements (i.e., which pollu-
tants must be controlled to obtain a permit). In other
words, because a covered source must control green-
house gas emissions, it makes sense that major
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emissions of greenhouse gases would subject that
source to the PSD program.

Second, a PSD permittee is required to establish
that it

will not cause, or contribute to, air pollution
in excess of any (A) maximum allowable in-
crease or maximum allowable concentration
for any pollutant in any area to which this
part applies more than one time per year, (B)
national ambient air quality standard in any
air quality control region, or (C) any other
applicable emission standard or standard of
performance under [the CAA].

Id. § 7475(a)(3). Subsections (A) and (B) prohibit a
permitted source from contributing to a concentration
of NAAQS pollutants that exceeds EPA’s standards.
By contrast, subsection (C) has an entirely different
focus: it prohibits a permitted source from causing or
contributing to air pollution in excess of any CAA
emission standard. Thus, as EPA notes, “what this
provision establishes is that while the PSD program
was certainly directed towards NAAQS-criteria
pollutants, it also was directed at maintaining air
quality for other pollutants regulated under other
provisions.” EPA Timing & Tailoring Br. 101. EPA’s
determination that “any air pollutant” means “any air
pollutant regulated under the Act” — encompassing
the greenhouse gases regulated under Title II — is
entirely consistent with this focus.
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Finally, Congress made perfectly clear that the
PSD program was meant to protect against precisely
the types of harms caused by greenhouse gases. The
PSD provision contains a section entitled “Congres-
sional declaration of purpose,” which provides, in
relevant part, that “[t]he purposes of this part are . . .
to protect public health and welfare from any actual
or potential adverse effect which in the Administra-
tor’s judgment may reasonably be anticipated to
occur from air pollution.” 42 U.S.C. § 7470(1). The
CAA further provides that “[a]ll language referring to
effects on welfare includes, but is not limited to,
effects on . .. weather . . . and climate.” Id. § 7602(h).
As previously noted, EPA in the Endangerment
Finding “marshaled ... substantial.... scientific
evidence ... for the proposition that greenhouse
gases trap heat on earth that would otherwise dissi-
pate into space [and] that this ‘greenhouse effect’
warms the climate.” Part II, supra at 28-29. It further
concluded that this “anthropogenically induced
climate change” was likely to threaten the public
welfare through, among other things, “extreme
weather events.” Id. at 15-16. Thus, one express
purpose of the program is to protect against the
harms caused by greenhouse gases.

In sum, we are faced with a statutory term —
“any air pollutant” — that the Supreme Court has
determined is “expansive,” and “unambiguous[ly]”
includes greenhouse gases. Massachusetts v. EPA, 549
U.S. at 529. Moreover, the PSD program requires
covered sources to install control technology for “each
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pollutant” regulated under the CAA, 42 U.S.C.
§ 7475(a)(4), and to establish that they “will not
cause, or contribute to, air pollution in excess of any

. emission standard ... under [the CAA]L” Id.
§ 7475(a)(3) (emphasis added). These provisions
demonstrate that the PSD program was intended to
control pollutants regulated under every section of
the Act. Finally, Congress’s “Declaration of Purpose”
expressly states that the PSD program was meant, in
part, to protect against adverse effects on “weather”
and “climate” — precisely the types of harm caused by
greenhouse gases. See id. § 7470(1). Given all this, we
have little trouble concluding that “any air pollutant”
in the definition of “major emitting facility” unambig-
uously means “any air pollutant regulated under the
CAA”

B.

Industry Petitioners offer three alternative
interpretations of the PSD permitting triggers, none
of which cast doubt on the unambiguous nature of the
statute.

As a preliminary matter, we note that none of
Petitioners’ alternative interpretations applies to
Title V. To the contrary, all of the proposed alternative
interpretations are based on the structure of — and
purported Congressional intent behind — the PSD
program. Indeed, Industry Petitioners never argue
that their proposed alternative interpretations are
relevant to Title V. Petitioners have thus forfeited any
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challenges to EPA’s greenhouse gas-inclusive inter-
pretation of Title V. See, e.g., Nat’l Steel & Shipbuild-
ing Co. v. NLRB, 156 F.3d 1268, 1273 (D.C. Cir. 1998)
(petitioners forfeit an argument by failing to raise it
in their opening brief).

Industry Petitioners’ first alternative is simple
enough. Because the PSD program focuses on “the air
people breathe in certain geographically defined . ..
areas,” Coalition for Responsible Reg. Timing &
Tailoring Br. 38, Industry Petitioners contend that
the term “pollutant” in the PSD statute encompasses
only air pollutants that, unlike greenhouse gases,
“pollute locally.” Id. at 35. Industry Petitioners would
thus apply a greenhouse gas-exclusive interpretation
of “pollutant” throughout the statute’s PSD provision.
Under this reading, a source would qualify as a
“major emitting facility” only if it emits 100/250 tpy of
“any air pollutant” except greenhouse gases. See 42
U.S.C. § 7479(1). Moreover, sources that are subject
to PSD permitting requirements would be required to
install BACT for “each pollutant subject to regulation
under [the CAA]” — except greenhouse gases. Id.
§ 7475(a)(4).

We can easily dispose of Industry Petitioners’
argument that the PSD program’s “concerns with
local emissions,” Coalition for Responsible Reg.
Timing & Tailoring Br. 36, somehow limit the BACT
provision. The statutory text provides, without quali-
fication, that covered sources must install the “best
available control technology for each pollutant subject
to regulation under [the CAA].” 42 U.S.C. § 7475(a)(4)
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(emphasis added). Because greenhouse gases are
indisputably a pollutant subject to regulation under
the Act, it is crystal clear that PSD permittees must
install BACT for greenhouse gases. “When the words
of a statute are unambiguous ... judicial inquiry is
complete.” Connecticut Nat'l Bank v. Germain, 503
U.S. 249, 254 (1992) (internal quotation marks omit-
ted).

Equally without merit is Industry Petitioners’
argument that the PSD program’s regional focus
requires a greenhouse gas-exclusive interpretation of
“any air pollutant” in the definition of “major emit-
ting facility.” In support of this contention, Industry
Petitioners note that CAA Section 161 provides that
states’ implementation plans for the PSD program
“shall contain emission limitations and such other
measures as may be necessary . .. to prevent signifi-
cant deterioration of air quality in each region.” 42
U.S.C. § 7471 (emphasis added). The term “air quali-
ty,” Industry Petitioners contend, implies a focus on
“the air people breathe,” and the term “in each re-
gion” suggests that Congress was concerned about
local, not global, effects. See Coalition for Responsible
Reg. Timing & Tailoring Br. 36. Moreover, Industry
Petitioners note that when Congress enacted the PSD
program in 1977, it did so “against the backdrop of a
known universe of CAA-regulated pollutants.” Id. All
these pollutants, Industry Petitioners argue, “were
regulated because they could cause elevated ground-
level concentrations in ambient air people breathe.”
Id. And as Industry Petitioners point out, EPA itself
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has concluded that greenhouse gases are problematic
for reasons other than local health and environmen-
tal concerns. In EPA’s Advance Notice of Proposed
Rulemaking for the regulations at issue here, for
example, the agency noted that “[a] significant differ-
ence between the major [greenhouse gases] and most
air pollutants regulated under the CAA is that
[greenhouse gases] have much longer atmospheric
lifetimes [and] . .. can remain in the atmosphere for
decades to centuries.” Regulating Greenhouse Gas
Emissions Under the Clean Air Act (“Greenhouse Gas
Advance Notice”), 73 Fed. Reg. 44,354, 44,400-01
(July 30, 2008). Moreover, “unlike traditional air
pollutants,” greenhouse gases “become well mixed
throughout the global atmosphere so that the long-
term distribution of [greenhouse gas] concentrations
is not dependant on local emission sources.” Id. Thus,
Industry Petitioners conclude, greenhouse gases are
problematic for reasons entirely distinct from the
local concerns that provided the basis for the PSD
program. Given this, the phrase “any air pollutant”
cannot be applied to greenhouse gases in the context
of the regionally-focused PSD program.

As an initial matter, we note that the Supreme
Court rejected a very similar argument in Massachu-
setts v. EPA. There, EPA attempted to distinguish
between greenhouse gases and other air pollution
agents “because greenhouse gases permeate the
world’s atmosphere rather than a limited area near
the earth’s surface.” Massachusetts v. EPA, 549 U.S.
at 529 n.26. The Court held that this was “a plainly
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unreasonable reading of a sweeping statutory provi-
sion designed to capture ‘any physical, chemical . ..
substance or matter which is emitted into or other-
wise enters the ambient air,” id. (quoting 42 U.S.C.
§ 7602(g)), thus rejecting the dissent’s view that
“EPA’s exclusion of greenhouse gases . . . is entitled to
deference.” Id. As the Court noted, the purported
distinction between greenhouse gases and “tradition-
al” air pollutants “finds no support in the text of the
statute, which uses the phrase ‘the ambient air’
without distinguishing between atmospheric layers.”
Id. Massachusetts v. EPA thus forecloses Industry
Petitioners’ argument that because greenhouse gases
do not “cause elevated ground-level concentrations in
ambient air people breathe,” Coalition for Responsi-
ble Reg. Timing & Tailoring Br. 36, EPA should have
adopted a greenhouse gas-exclusive interpretation of
“any air pollutant.”

We also have little trouble disposing of Industry
Petitioners’ argument that the PSD program is specif-
ically focused solely on localized air pollution. True,
as Industry Petitioners note, one part of the PSD
program requires states to “prevent significant dete-
rioration of air quality in each region.” 42 U.S.C.
§ 7471 (emphasis added). But while localized air
quality is obviously one concern of the PSD program,
a comprehensive reading of the statute shows it was
also meant to address a much broader range of
harms. As an initial matter, the PSD provision’s
“Congressional declaration of purpose” section expan-
sively provides that the program is intended “to
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protect public health and welfare from any actual or
potential adverse effect ... from air pollution.” Id.
§ 7470(1) (emphasis added). Nothing in this section
limits the PSD program to adverse effects on local air
quality; to the contrary, the word “any” here gives
this clause an “expansive meaning” which we see “no
reason to contravene.” New York, 443 F.3d at 885
(internal quotation marks omitted). Indeed, the CAA
expressly provides that effects on “welfare” means
“effects on ... weather ... and climate.” 42 U.S.C.
§ 7602(h). It seems quite clear to us, then, that the
PSD program was intended to protect against precise-
ly the types of harms caused by greenhouse gases.
This broad understanding of the PSD program’s scope
is buttressed by the fact that the program requires
covered sources to control “each pollutant subject to
regulation under [the CAA]” and further requires
sources to comply with “any ... emission standard”
under the CAA. Id. §§ 7475(a)3); (a)(4) (emphasis
added). These substantive requirements amount to
further evidence that Congress wanted the PSD
program to cover all regulated pollutants, regardless
of the type of harm those pollutants cause.

In light of the PSD program’s broad scope of
regulation and the express purposes of the program,
we conclude — consistent with the Supreme Court in
Massachusetts v. EPA — that Industry Petitioners’
greenhouse gas-exclusive interpretation of “pollutant”
is “a plainly unreasonable reading” of the statute.
Massachusetts v. EPA, 549 U.S. at 529 n.26.
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2.

For their second alternative interpretation,
Industry Petitioners argue that the PSD program’s
definition of “major emitting facility” establishes a
“pollutant-specific situs requirement.” Am. Chemistry
Council Br. 33. Under this reading of the statute, a
stationary source is subject to PSD permitting re-
quirements only if “(1) a source has major emissions
of a NAAQS criteria pollutant and (2) the source is
located in an area attaining that pollutant’s” air
quality standard. Coalition for Responsible Reg.
Timing & Tailoring Br. 23. Thus, for example, a
source would be subject to the PSD permitting re-
quirements if it 1) emits over 100/250 tpy of sulfur
dioxide (a NAAQS criteria pollutant), and 2) is locat-
ed in an area that is in “attainment,” or is “unclassi-
fiable,” for sulfur dioxide. But under this approach, a
stationary source could never be subject to the PSD
program solely because of its greenhouse gas emis-
sions. After all, Industry Petitioners observe, EPA
declined to make greenhouse gases a NAAQS criteria
pollutant. Instead, EPA regulated greenhouse gases
only under Title II of the Act, dealing with motor
vehicle emissions. Because “no major source of
[greenhouse gases] can be located in an area attain-
ing the nonexistent [air quality standard] for [green-
house gases],” id. at 24, Industry Petitioners point
out that their reading of the statute would bring no
new stationary sources under the PSD program’s
ambit — alleviating any “absurd results” caused by
excessive permitting requirements, id. at 25.
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Industry Petitioners emphasize that, unlike their
first proposed alternative, nothing in this approach
would “wholly exempt [greenhouse gases] from PSD.”
Coalition for Responsible Reg. Timing & Tailoring
Reply Br. 20. Although a pollutant-specific situs
requirement would limit the number of sources
subject to the PSD program, nothing in this proposed
reading of the statute would alter the substantive
requirements for PSD permits, including the re-
quirement that all regulated sources install BACT
“for each pollutant subject to regulation under [the
CAA]” 42 U.S.C. § 7475(a)(4). So, for example, under
this interpretation, a hypothetical stationary source
emitting more than 100/250 tpy of sulfur dioxide and
located in an area designated as “in attainment” for
sulfur dioxide, must still install BACT for “each
pollutant subject to regulation” under the Act, includ-
ing greenhouse gases. Their key point, though, is that
sources emitting only major amounts of greenhouse
gases — but not major amounts of a NAAQS criteria
pollutant — would escape PSD permitting require-
ments.

Industry Petitioners’ argument in support of this
interpretation proceeds in several steps. First, they
argue that the term “any air pollutant,” though
“capacious and flexible by itself,” “is a chameleon
term” when placed in certain contexts. Am. Chemis-
try Council Br. 38. Indeed, Industry Petitioners note
that EPA has already narrowed the literal meaning of
the term “any air pollutant” here. After all, and as
discussed supra, although the statutory term “air
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pollutant” includes “any physical [or] chemical ...
substance or matter,” 42 U.S.C. § 7602(g), EPA has
long maintained that the term “any air pollutant” in
the definition of “major emitting facility” encom-
passes only air pollutants regulated under the Act.
Moreover, Industry Petitioners point out that when
interpreting CAA Part C, Subpart 2, entitled “Visibil-
ity Protection,” EPA determined that the term “any
pollutant” in the definition of “major stationary
source” meant “any visibility-impairing pollutant.”
See Coalition for Responsible Reg. Timing & Tailoring
Br. 34 (emphasis added). The statute’s definition of
“major stationary source” in the visibility-protection
subpart is quite similar to the definition of “major
emitting facility” in the PSD subpart: for the purpos-
es of the visibility program, a “major stationary
source” is defined as a “stationary source[ ] with the
potential to emit 250 tons or more of any pollutant.”
42 U.S.C. § 7491(g)(7); compare 42 U.S.C. § 7479(1)
(“major emitting facility” for the purposes of the PSD
program is a source which “emit[s], or [has] the
potential to emit,” either 100 or 250 tons per year “of
any air pollutant”). These narrowed interpretations,
Industry Petitioners argue, prove that the seemingly
capacious term “any air pollutant” is, notwithstand-
ing that the Supreme Court called this term “expan-
sive” and “sweeping,” Massachusetts v. EPA, 549 U.S.
at 529 nn.25-26, capable of a far more circumscribed
meaning.

According to Industry Petitioners, EPA should
have adopted that more circumscribed meaning by
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interpreting “any air pollutant” as establishing a
pollutant-specific situs requirement. As Industry
Petitioners point out, the PSD program requires
permits for “major emitting facilit[ies] . . . in any area
to which this part applies,” 42 U.S.C. § 7479(1), and
defines “major emitting facilities” as stationary
sources emitting 100/250 tpy of “any air pollutant.”
Id. §7475(a). In this context, Industry Petitioners
contend, the phrases “any air pollutant” and “in any
area to which this part applies” must be read in
concert. And, Industry Petitioners argue, these
phrases “together mean” that a source is subject to
PSD permitting requirements only if it emits major
amounts of “any [NAAQS] air pollutant whose
NAAQS an area is attaining.” Am. Chemistry Council
Br. 33.

In support of this supposedly holistic interpreta-
tion of the statute, Industry Petitioners cite CAA
§ 163(b), a different section of the PSD provision in
which the phrase “any air pollutant” and “any area to
which this part applies” are used in conjunction with
one another. Unlike § 165(a), which sets permitting
requirements for sources covered by the PSD pro-
gram, § 163 provides guidelines for areas designated
as “in attainment” under the program. Specifically,
§ 163(b) limits the “maximum allowable increase
in concentrations of” airborne NAAQS pollutants
that may occur in an attainment area before that
area’s “attainment” status is jeopardized. See 42
U.S.C. § 7473(b)(1). Subsections (1) through (3) of

§ 163(b) — not directly relevant here — set limits on
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the maximum allowable increases for two specific
NAAQS pollutants, sulfur dioxide and particulate
matter. Subsection (4) is a catchall provision, which
limits the maximum allowable increases for all other
NAAQS pollutants. It is in subsection (4) that Indus-
try Petitioners find what they believe is their payoff:
the terms “any air pollutant” and “any area to which
this part applies” in conjunction with one another.
Section 163(b)(4) provides:

The maximum allowable concentration of
any air pollutant in any area to which this
part applies shall not exceed a concentration
for such pollutant for each period of exposure
equal to —

(A) the concentration permitted under
the national secondary ambient air qual-
ity standard, or

(B) the concentration permitted under
the national primary ambient air quality
standard,

whichever concentration is lowest for such
pollutant for such period of exposure.

42 U.S.C. § 7473(b)(4) (emphasis added). As Industry
Petitioners correctly point out, in this context the
phrase “any air pollutant” must mean “any NAAQS
pollutant,” and “in any area to which this part ap-
plies” must mean “any area that is in attainment for
that NAAQS pollutant.” After all, the statute states
that the “maximum allowable concentration of any
air pollutant . . . shall not exceed” either the primary
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or secondary national ambient air quality standards.
But, as Industry Petitioners observe, national ambi-
ent air standards exist only for NAAQS pollutants, so
even if “any air pollutant” in CAA § 163(b)(4) was
read to include non-NAAQS pollutants, the phrase, in
context, would have no practical effect for those
pollutants. Moreover, “any area to which this part
applies” must mean “any area that is in attainment
for that NAAQS pollutant,” because if an area was in
nonattainment for a particular pollutant, Part D —
rather than the PSD program — would govern emis-
sions limits for that specific pollutant. See id. § 7501
(2) (“[t]he term ‘nonattainment area’ means, for any
air pollutant, an area which is designated ‘nonat-
tainment’ with respect to that pollutant”); § 7502(c)
(setting out required “Nonattainment plan provi-
sions”). Finally, Industry Petitioners correctly note
that a pollutant-specific reading of the phrase “air
pollutant” must also apply to CAA § 165(a)(3)(A),
which prohibits PSD permittees from “caus[ing], or
contribut[ing] to, air pollution in excess of any ...
maximum allowable concentration for any air pollu-
tant in any area to which this part applies more than
one time per year.” Id. § 7475(a)(3)(A) (emphasis
added). This clause, as Industry Petitioners point out,
piggybacks off the NAAQS pollutant-specific defini-
tion of “maximum allowable concentration” in
§ 163(b)(4), prophylactically restricting PSD permit-
tees from endangering an area’s attainment status.
See Am. Chemistry Council Br. 32 (describing the
interplay between the two provisions as “Section
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163(b)(4) (and Section 165(a)(3)(A), which implements
it)...”).

Based on all of this, Industry Petitioners con-
clude that because the phrase “any air pollutant in
any area to which this part applies” in § 163(b)(4)
means “any NAAQS pollutant in any area in attain-
ment for that NAAQS pollutant,” an identical reading
must apply to the definition of “major emitting facili-
ty.” As a result, a stationary source may be subject to
the PSD program only if it emits 100/250 tpy of any
NAAQS pollutant and is located in an area designat-
ed as in attainment for that NAAQS pollutant. We
are unpersuaded.

Although we agree that the term “any air pollu-
tant” is, in some contexts, capable of narrower inter-
pretations, we see nothing in the definition of “major
emitting facility” that would allow EPA to adopt a
NAAQS pollutant-specific reading of that phrase. The
contrast with the visibility program is instructive.
There, EPA determined that “any pollutant” in the
definition of “major stationary source” meant “any
visibility-impairing pollutant.” See 40 C.F.R. pt. 51,
App. Y, § II.A. But as EPA notes, the entire visibility
program, codified in CAA Part C, Subpart 2, deals
with visibility-impairing pollutants, as reflected in
that subpart’s title: “Visibility Protection.” See 42
U.S.C. prec. § 7491. From this, “it naturally follows
that EPA’s regulations under that section should
address ‘visibility-impairing pollutants.”” EPA Timing
& Tailoring Br. 99 n.19. No similar guidance can be
garnered from Part C, Subpart 1, which contains the
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phrase “any air pollutant” at issue here. Dealing with
far more than NAAQS pollutants, Part C, Subpart 1
requires, for example, covered sources to install
BACT for “each pollutant subject to regulation under
[the CAA].” 42 U.S.C. § 7475(a)(4). Indeed, Subpart 1
is simply — and expansively — entitled “Clean Air.” Id.
prec. § 7470. Moreover, Congress designed the PSD
program broadly to protect against “adverse effect[s]”
on “public health and welfare,” Id. § 7470(1), includ-
ing effects on global problems like weather and
climate. Id. § 7602(h).

Furthermore, the phrases “any air pollutant” and
“in any area to which this part applies” are used
differently in Section 163(b)(4) and in the PSD pro-
gram’s definition of “major emitting facility.” The
presumption that “[a] term appearing in several
places in a statutory text is generally read the same
way each time it appears,” Ratzlaf v. United States,
510 U.S. 135, 143 (1994), “readily yields whenever
there is such variation in the connection in which the
words are used as reasonably to warrant the conclu-
sion that they were employed in different parts of the
act with different intent,” A¢l. Cleaners & Dyers, Inc.
v. United States, 286 U.S. 427, 433 (1933). Here, the
focus and structure of § 163(b)(4) is entirely distinct
from the PSD permitting trigger. Section 163(b)(4)
provides that “[tlhe maximum allowable concentra-
tion of any air pollutant in any area to which this
part applies shall not exceed a [particular] concentra-
tion.” 42 U.S.C. § 7473(b)(4). By contrast, § 165(a)
provides that “[n]Jo major emitting facility . .. may be



App. 87

constructed in any area to which this part applies”
unless certain conditions are met, id. § 7475(a), and
§ 169(1) defines “major emitting facility” as any
stationary source that emits or has the potential to
emit threshold amounts of “any air pollutant,” id.
§ 7479(1). The differences between these two provi-
sions are manifest. In § 163(b)(4), the phrases “any
air pollutant” and “in any area to which this part
applies” appear next to one another, and it is the
concentration of the pollutant in an area that mat-
ters. In the PSD permitting trigger, the phrases
appear in different subsections and it is the location
of the facility that matters. Section 163(b)(4) thus
does nothing to undermine the unambiguous mean-
ing of “any air pollutant” in the definition of “major
emitting facility.”

Industry Petitioners’ pollutant-specific reading of
“any air pollutant” is further undermined by con-
trasting Part C of the Act (the PSD program) with
Part D (which regulates areas in nonattainment).
Unlike Part C, Part D is expressly pollutant-specific,
providing that “tlhe term ‘nonattainment area’
means, for any air pollutant, an area which is desig-
nated ‘nonattainment’ with respect to that pollutant.”
Id. § 7501(2) (emphasis added). Congress thus clear-
ly knew how to promulgate a narrow, pollutant-
specific definition of “any air pollutant.” That it did
so in Part D but not in Part C strongly suggests that
the phrase “any air pollutant” in Part C was meant
to be construed broadly. Keene Corp. v. United
States, 508 U.S. 200, 208 (1993) (“IW]here Congress
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includes particular language in one section of a
statute but omits it in another ... , it is generally
presumed that Congress acts intentionally and pur-
posely in the disparate inclusion or exclusion.”)
(quoting Russello v. United States, 464 U.S. 16, 23
(1983)).

A final point: Industry Petitioners observe that
every area in the country has always been in attain-
ment for at least one NAAQS criteria pollutant. See
Tailoring Rule, 75 Fed. Reg. at 31,561. Thus, pursu-
ant to EPA’s pollutant-indifferent reading of § 165(a),
under which a major emitting facility must abide by
PSD requirements so long as it is located in an at-
tainment area for any NAAQS pollutant, every facili-
ty in the United States has always been in an “area to
which this part applies.” Consequently, Industry
Petitioners argue, “[i]f EPA’s interpretation were
right, Congress simply could have left out the phrase
‘in any area to which this part applies’” in the PSD
permitting trigger. Am. Chemistry Council Br. 36. But
“Congress does not enact ‘stillborn’ laws,” id. (quoting
Sosa v. Alvarez-Machain, 542 U.S. 692, 714 (2004)),
and interpretations that render statutory language
superfluous are disfavored. Am. Chemistry Council
Reply Br. 19. The fact that the PSD program has
applied nationwide since its inception, Industry
Petitioners conclude, thus militates against EPA’s
pollutant-indifferent approach.

This argument fails at its premise, for Industry
Petitioners confuse a lack of practical import with a
lack of meaning. To say that the phrase “in any area
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to which this part applies” is currently without prac-
tical import is quite different than showing that the
phrase means nothing. Indeed, under different cir-
cumstances, the phrase would have a significant
effect. If, hypothetically, one area of the country was
designated as “nonattainment” for every NAAQS
pollutant, the phrase “in any area to which this part
applies” would limit PSD coverage, as covered sources
in that area would be subject only to Part D require-
ments. In fact, Environmental Intervenors point out
that when Congress drafted the PSD permitting
triggers “the prospect that some areas could be in
nonattainment for all NAAQS was not far-fetched.”
Sierra Club Historic Reg. Br. 23. “In the years leading
up to 1977, EPA air quality data identified a number
of areas that failed to meet all five of the then-current
[air quality standards] for which EPA had gathered
data.” Id. Accordingly, “in any area to which this part
applies” is a meaningful phrase under EPA’s pollu-
tant-indifferent interpretation of the PSD permitting
triggers: it provides that sources need not obtain PSD
permits if they are located in areas designated “non-
attainment” for all six NAAQS pollutants.

In short, although we agree with Industry Peti-
tioners that phrases like “any air pollutant” are, in
certain contexts, capable of a more limited meaning,
they have failed to identify any reasons that the
phrase should be read narrowly here. Nor do we know
of one. We thus conclude that EPA’s 34-year-old
interpretation of the PSD permitting triggers is
statutorily compelled: a source must obtain a permit
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if it emits major amounts of any regulated pollutant
and is located in an area that is in attainment or
unclassifiable for any NAAQS pollutant.

3.

We can quickly dispose of Industry Petitioners
third alternative interpretation, namely, that in order
to regulate new pollutants through the PSD program,
EPA was required to go through the process pre-
scribed by CAA § 166. Section 166 provides specific
steps that EPA must take when designating new
“pollutants for which national ambient air quality
standards” apply. 42 U.S.C. § 7476(a). Here, Industry
Petitioners argue, EPA unlawfully failed to follow the
steps laid out in Section 166, including a required
study of the pollutant and a one-year delay before the
effective date of regulations, before adding green-
house gases “to the PSD [c]onstellation.” Coalition for
Responsible Reg. Timing & Tailoring Br. 41.

>

This argument fails on its face. By its terms,
§ 166 applies only to new “pollutants for which na-
tional ambient air quality standards” apply, 42 U.S.C.
§ 7476(a) (emphasis added), i.e., NAAQS criteria
pollutants for which regions may be classified as in
“attainment,” “non-attainment,” or “unclassifiable.”
And EPA never classified greenhouse gases as a
NAAQS criteria pollutant. Instead, it simply deter-
mined that under § 165, major emitters of greenhouse
gases are subject to the PSD program and all covered
sources must install BACT for greenhouse gases.
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Contrary to Industry Petitioners’ arguments, then,
§ 166 has no bearing on this addition of greenhouse
gases into “the PSD [clonstellation.” Coalition for
Responsible Reg. Timing & Tailoring Br. 41. Indeed,
we rejected a nearly identical argument in Alabama
Power, holding that there is “no implied or apparent
conflict between sections 165 and 166; nor ... must
the requirements of section 165 be ‘subsumed’ with
those of section 166.” Alabama Power, 636 F.2d at
406. Stating what should have been obvious from the
text of the statute, we concluded: “[Slection 166 has a
different focus from section 165.” Id.

Thus, because EPA has never classified green-
house gases as a NAAQS criteria pollutant, the § 166
requirements are entirely inapplicable here. This
section of the CAA has absolutely no bearing on our
conclusion that EPA’s interpretation of the PSD
permitting trigger is compelled by the statute itself.

VI

Having concluded that the CAA requires PSD
and Title V permits for major emitters of greenhouse
gases, we turn to Petitioners’ challenges to the Tailor-
ing and Timing Rules themselves.

As an initial matter, we note that Petitioners fail
to make any real arguments against the Timing Rule.
To be sure, at one point State Petitioners contend
that the Timing Rule constitutes an attempt “to
extend the PSD and Title V permitting requirements
to greenhouse-gas emissions,” State Pet’rs’ Timing &
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Tailoring Br. 67. This is plainly incorrect. As dis-
cussed in the previous section, greenhouse gases are
regulated under PSD and Title V pursuant to auto-
matic operation of the CAA. All the Timing Rule did
was delay the applicability of these programs, provid-
ing that major emitters of greenhouse gases would be
subject to PSD and Title V permitting requirements
only once the Tailpipe Rule actually took effect on
January 2, 2011. See Timing Rule, 75 Fed. Reg. at
17,017-19. Despite this, Petitioners confusingly urge
us to vacate “[t]he Tailoring and Timing Rules,” e.g.
State Pet’rs’ Timing & Tailoring Br. 24 (emphasis
added), although it is unclear what practical effect
vacature [sic] of the Timing Rule would have. None-
theless, given this phrasing of their argument, and
given our conclusion that Petitioners lack Article III
standing to challenge both rules, we shall, where
appropriate, discuss the Timing Rule in conjunction
with the Tailoring Rule.

In the Tailoring Rule, EPA announced that it was
“relieving overwhelming permitting burdens that
would, in the absence of this rule, fall on permitting
authorities and sources.” Tailoring Rule, 75 Fed. Reg.
at 31,516. Although the PSD statute requires permits
for sources with the potential to emit 100/250 tpy of
“any air pollutant,” 42 U.S.C. § 7479(1), EPA noted
that immediate application of that threshold to
greenhouse gas-emitting sources would cause permit
applications to jump from 280 per year to over 81,000
per year. Tailoring Rule, 75 Fed. Reg. at 31,554. Many
of these applications would come from commercial
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and residential sources, which would “each incur, on
average, almost $60,000 in PSD permitting expens-
es.” Id. at 31,556. Similarly, if the Title V 100 tpy
threshold applied immediately to greenhouse gases,
sources needing operating permits would jump from
14,700 per year to 6.1 million per year. Id. at 31,562.
“The great majority of these sources would be small
commercial and residential sources” which “would
incur, on average, expenses of $23,175.” Id. And were
permitting authorities required to hire the 230,000
full-time employees necessary to address these per-
mit applications, “authorities would face over $21
billion in additional permitting costs each year due to
[greenhouse gases], compared to the current program
cost of $62 million each year.” Id. at 31,563.

Thus, instead of immediately requiring permits
for all sources exceeding the 100/250 tpy emissions
threshold, EPA decided to “phas[e] in the applicability
of these programs to [greenhouse gas] sources, start-
ing with the largest [greenhouse gas] emitters.” Id. at
31,514. The Tailoring Rule established the first two
steps in this phased-in process. During Step One,
only sources that were “subject to PSD requirements
for their conventional pollutants anyway” (i.e., those
sources that exceeded the statutory emissions thresh-
old for non-greenhouse gas pollutants) were required
to install BACT for their greenhouse gas emissions.
Id. at 31,567. Step Two, which took effect on July 1,
2011, also requires PSD permits for sources with the
potential to emit over 100,000 tpy CO,e after a pro-
posed construction project, or 75,000 tpy CO,e after a
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proposed modification project. Id. at 31,523. Step Two
further requires Title V permits for sources which
have the potential to emit over 100,000 tpy CO.,e. Id.
at 31,516. EPA has since proposed — but has yet to
finalize — a “Step Three,” which would maintain the
current thresholds while the agency evaluates the
possibility of regulating smaller sources. See EPA’s
28(j) Letter 1-2, February 27, 2012.

In the Tailoring Rule, EPA justified its phased-in
approach on three interrelated grounds, each of
which rests on a distinct doctrine of administrative
law. First, EPA concluded “the costs to sources and
administrative burdens ... that would result from
[immediate] application of the PSD and title V pro-
grams ... at the statutory levels ... should be con-
sidered ‘absurd results,”” which Congress never
intended. Id. at 31,517; see Am. Water Works Ass’n v.
EPA, 40 F.3d 1266, 1271 (D.C. Cir. 1994) (lW]here a
literal reading of a statutory term would lead to
absurd results, the term simply has no meaning . ..
and is the proper subject of construction by EPA and
the courts.”). Thus, under the “absurd results” doc-
trine, EPA concluded that the PSD and Title V pro-
grams “should not [immediately] be read to apply to
all [greenhouse gas] sources at or above the 100/250
tpy threshold.” Tailoring Rule, 75 Fed. Reg. at 31,554.
Second, emphasizing that immediate regulation at
the 100/250 tpy threshold would cause tremendous
administrative burden, EPA justified its deviation
from this threshold on the basis of the “administra-
tive necessity” doctrine. Id. at 31,576; see Enuvtl. Def.
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Fund, Inc. v. EPA, 636 F.2d 1267, 1283 (D.C. Cir.
1980) (“[Aln agency may depart from the require-
ments of a regulatory statute ... to cope with the
administrative impossibility of applying the com-
mands of the substantive statute.”). Finally, asserting
that there exists a judicial doctrine that allows agen-
cies to implement regulatory programs in a piecemeal
fashion, EPA stated that the Tailoring Rule was
justified pursuant to this “one-step-at-a-time” doc-
trine. Tailoring Rule, 75 Fed. Reg. at 31,578; see
Massachusetts v. EPA, 549 U.S. at 524 (“Agencies,
like legislatures, do not generally resolve massive
problems in one fell regulatory swoop.”).

Petitioners — particularly State Petitioners —
argue that none of these doctrines permit EPA to
“depart wunilaterally from the [CAA’s] permitting
thresholds and replace them with numbers of its own
choosing.” State Pet’rs’ Timing & Tailoring Br. 29.
Admitting the “lamentable policy consequences of
adhering to the unambiguous numerical thresholds in
the Clean Air Act,” State Petitioners rather colorfully
argue that EPA’s attempts to alleviate those burdens
“establish only that EPA is acting as a benevolent
dictator rather than a tyrant.” Id. at 26. And because
EPA exceeded the boundaries of its lawful authority
Petitioners urge us to vacate the Tailoring Rule.

Before we may address the merits of these
claims, however, we must determine whether we have
jurisdiction. “No principle,” the Supreme Court has
repeatedly explained, “is more fundamental to the
judiciary’s proper role in our system of government
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than the constitutional limitation of federal-court
jurisdiction to actual cases or controversies.” Raines
v. Byrd, 521 U.S. 811, 818 (1997) (internal quotation
marks omitted). The doctrine of standing “is an
essential and unchanging part of the case-or-
controversy requirement.” Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992). To establish stand-
ing, a petitioner must have suffered an “injury in
fact” that is 1) “concrete and particularized . . . [and]
actual or imminent, not conjectural or hypothetical,”
2) was caused by the conduct complained of, and 3) is
“likely, as opposed to merely speculative [to] be re-
dressed by a favorable decision.” Id. at 560-61 (inter-
nal quotation marks and citations omitted).

Petitioners fall far short of these “irreducible
constitutional ... elements” of standing, id. at 560.
Simply put, Petitioners have failed to establish that
the Timing and Tailoring Rules caused them “injury
in fact,” much less injury that could be redressed by
the Rules’ vacatur. Industry Petitioners contend that
they are injured because they are subject to regula-
tion of greenhouse gases, Coalition for Responsible
Reg. Timing & Tailoring Br. 14. State Petitioners
claim injury because they own some regulated
sources and because they now carry a heavier admin-
istrative burden. State Pet’rs’ Timing & Tailoring Br.
22-23. But as discussed above, see supra Part V, the
CAA mandates PSD and Title V coverage for major
emitters of greenhouse gases. Thus, Industry Peti-
tioners were regulated and State Petitioners required
to issue permits not because of anything EPA did in
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the Timing and Tailoring Rules, but by automatic
operation of the statute. Given this, neither the
Timing nor Tailoring Rules caused the injury Peti-
tioners allege: having to comply with PSD and Title V
for greenhouse gases.

Indeed, the Timing and Tailoring Rules actually
mitigate Petitioners’ purported injuries. Without the
Timing Rule, Petitioners may well have been subject
to PSD and Title V for greenhouse gases before Janu-
ary 2, 2011. Without the Tailoring Rule, an even
greater number of industry and state-owned sources
would be subject to PSD and Title V, and state au-
thorities would be overwhelmed with millions of
additional permit applications. Thus, Petitioners
have failed to “show that, absent the government’s
allegedly unlawful actions, there is a substantial
probability that they would not be injured and that, if
the court affords the relief requested, the injury will
be removed.” Chamber of Commerce v. EPA, 642 F.3d
192, 201 (D.C. Cir. 2011) (quotations and alterations
omitted). Far from it. If anything, vacature [sic] of the
Tailoring Rule would significantly exacerbate Peti-
tioners’ injuries.

Attempting to remedy this obvious jurisdictional
defect, State Petitioners present two alternative
theories, neither of which comes close to meeting the
“irreducible constitutional . .. elements” of standing.
Lujan, 504 U.S. at 560. First, State Petitioners
counterintuitively suggest that they actually want
EPA to immediately “applly] the 100/250 tpy permit-
ting thresholds to greenhouse-gas emissions.” State
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Pet’rs’ Timing & Tailoring Reply Br. 15. Admitting
that vacature [sic] of the Tailoring Rule would result
in astronomical costs and unleash chaos on permit-
ting authorities, State Petitioners predict that Con-
gress will be forced to enact “corrective legislation” to
relieve the overwhelming permitting burdens on
permitting authorities and sources, thus mitigating
their purported injuries. Id.

This theory fails. To establish standing, plaintiffs
must demonstrate that it is “likely, as opposed to
merely speculative, that the injury will be redressed
by a favorable decision,” Lujan, 504 U.S. at 561
(internal quotation marks omitted), but here, State
Petitioners simply hypothesize that Congress will
enact “corrective legislation.” State Pet’rs’ Timing &
Tailoring Reply Br. 15. We have serious doubts as to
whether, for standing purposes, it is ever “likely” that
Congress will enact legislation at all. After all, a
proposed bill must make it through committees in
both the House of Representatives and the Senate
and garner a majority of votes in both chambers —
overcoming, perhaps, a filibuster in the Senate. If
passed, the bill must then be signed into law by the
President, or go back to Congress so that it may
attempt to override his veto. As a generation of
schoolchildren knows, “by that time, it’s very unlikely
that [a bill will] become a law. It’s not easy to become
a law.” Schoolhouse Rock, I'm Just a Bill, at 2:41,
available at http://video.google.com/videoplay?docid=
7266360872513258185# (last visited June 1, 2012).
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And even if the astronomical costs associated
with a 100/250 tpy permitting threshold make some
Congressional action likely, State Petitioners are still
unable to show that it is “likely, as opposed to merely
speculative,” Lujan, 504 U.S. at 561, that Congress
will redress their injury. State Petitioners apparently
assume that if the 100/250 tpy permitting threshold
was immediately applied to greenhouse gases, Con-
gress would exempt those pollutants from the PSD
and Title V programs entirely. But this is just one of
many forms “corrective legislation” could take. For
example, were we to vacate the Tailoring Rule, Con-
gress could decide to readopt its key provisions in the
PSD and Title V statutes. Or it could set PSD and
Title V permitting thresholds at 25,000 tpy for green-
house gases — higher than the 100/250 tpy threshold,
but lower (and thus more costly to Petitioners) than
the thresholds promulgated in the Tailoring Rule. Or
it could do something else entirely. All of this is
guesswork, which is precisely the point: State Peti-
tioners’ faith that Congress will alleviate their injury
is inherently speculative.

State Petitioners’ second alternative theory of
standing fares no better. In their reply brief, they
contend that even if vacating the Timing or Tailoring
Rules would indeed exacerbate their costs and admin-
istrative burdens (the purported injuries they claimed
in their opening brief), “then State Petitioners can
establish Article III standing under Massachusetts by
asserting injuries caused by EPA’s failure to regulate
sooner.” State Pet’rs’ Timing & Tailoring Reply Br. 5.



App. 100

Essentially, State Petitioners’ reply brief contends
that, contrary to the position taken in the opening
brief, they want more regulation, not less, and that
they wanted regulation sooner rather than later. And
because the Commonwealth of Massachusetts had
standing to seek regulation of greenhouse gases in
Massachusetts v. EPA, State Petitioners argue that
they now have standing to seek more regulation of
greenhouse gases as well.

This argument is completely without merit. As an
initial matter, we are aware of no authority which
permits a party to assert an entirely new injury (and
thus, an entirely new theory of standing) in its reply
brief. Quite to the contrary, we have held that, where
standing is not self-evident, “[iln its opening brief, the
petitioner should . .. include ... a concise recitation
of the basis upon which it claims standing.” Sierra
Club v. EPA, 292 F.3d 895, 901 (D.C. Cir. 2002) (em-
phasis added); see also D.C. Cir. R. 28(a)(7) (“[iln
cases involving direct review in this court of adminis-
trative actions, the brief of the appellant or petitioner
must set forth the basis for the claim of standing.”);
American Library Ass’n v. FCC, 401 F.3d 489, 493-94
(D.C. Cir. 2005) (discussing limitations on this princi-
ple). After all, “it is often the case ... that some of
the relevant facts are known only to the petitioner,
to the exclusion of both the respondent and the
court.” Sierra Club, 292 F.3d at 901. If “the petition-
er does not submit evidence of those facts with its
opening brief,” the respondent is “left to flail at the
unknown in an attempt to prove the negative.” Id.
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This principle is particularly important here, for
State Petitioners’ asserted fear of global warming
stands in stark contrast to the position they took
throughout this litigation. In an earlier brief, for
example, they characterized the Endangerment
Finding as “a subjective conviction” State Pet’rs’
Endangerment Br. 19, “supported by highly uncertain
climate forecasts,” id. at 18, and “offer[ing] no criteria
for determining a harmful, as opposed to a safe,
climate,” id. at 17. Given this, EPA could not possibly
have anticipated that State Petitioners, abruptly
donning what they themselves call “an environmen-
talist hat,” State Pet’rs’ Timing & Tailoring Reply Br.
4, would assert that global warming causes them
concrete and particularized harm.

In any event, State Petitioners fail to cite any
record evidence to suggest that they are adversely
affected by global climate change. This is in stark
contrast to the evidence put forward in Massachusetts
v. EPA, where the Commonwealth submitted unchal-
lenged affidavits and declarations showing that 1)
rising sea tides due to global warming had “already
begun to swallow Massachusetts’ coastal land,” and 2)
“[t]he severity of that injury will only increase over
the course of the next century.” Massachusetts v. EPA,
549 U.S. at 522-23. These specific, factual submis-
sions were key to the standing analysis in Massachu-
setts v. EPA: the Court held that “petitioners’
submissions as they pertain to Massachusetts have
satisfied the most demanding standards of the adver-
sarial process.” Id. at 521 (emphasis added). It is



App. 102

true, as State Petitioners emphasize, that the Su-
preme Court held that states are “entitled to special
solicitude in our standing analysis.” Id. at 522. But
nothing in the Court’s opinion remotely suggests that
states are somehow exempt from the burden of estab-
lishing a concrete and particularized injury in fact.
State Petitioners, like Industry Petitioners, failed to
do so here. We shall thus dismiss all challenges to the
Timing and Tailoring Rules for lack of jurisdiction.

VII.

Following promulgation of the Timing and Tailor-
ing Rules, EPA issued a series of rules ordering states
to revise their PSD State Implementation Plans
(SIPs) to accommodate greenhouse gas regulation.
See Action to Ensure Authority to Issue Permits Under
the Prevention of Significant Deterioration Program to
Sources of Greenhouse Gas Emissions: Finding of
Substantial Inadequacy and SIP Call, 75 Fed. Reg.
53,892 (Sept. 2, 2010), 75 Fed. Reg. 77,698 (Dec. 13,
2010); Action to Ensure Authority to Issue Permits
Under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions:
Finding of Failure to Submit State Implementation
Plan Revisions Required for Greenhouse Gases, 75
Fed. Reg. 81,874 (Dec. 29, 2010). Industry Petitioners
present several challenges to these SIP-related rules.
But our review in this case is limited to four EPA
decisions: the Endangerment Finding, the Tailpipe
Rule, and the Timing and Tailoring Rules. We thus
lack jurisdiction over the SIP-related rules. Moreover,
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challenges to these rules are currently pending in at
least two separate cases before this court. See Utility
Air Regulatory Group v. EPA, No. 11-1037 (consolidat-
ing various challenges); Texas v. EPA, No. 10-1425
(challenge brought by Texas). We decline Industry
Petitioners’ invitation to rule on the merits of cases
which are properly before different panels.

VIII.

For the foregoing reasons, we dismiss all peti-
tions for review of the Timing and Tailoring Rules,
and deny the remainder of the petitions.

So ordered.
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Consolidated with 10-1168, 10-1169, 10-1170,
10-1173, 10-1174, 10-1175, 10-1176, 10-1177,
10-1178, 10-1179, 10-1180

On Petitions for Rehearing En Banc

Before: SENTELLE*, Chief Judge, and HEN-
DERSON, ROGERS*, TATEL*, GARLAND, BROWN?*,
GRIFFITH, and KAVANAUGH?*, Circuit Judges.

ORDER

The petition of the Chamber of Commerce of the
United States of America, joined by the State of
Alaska, Peabody Energy Company, Southeastern
Legal Foundation, et al., State Petitioners and Inter-
venors for Petitioners, for rehearing en banc; and the
petition of the National Association of Manufactur-
ers, et al. for rehearing en banc in No. 10-1073, et al.
and No. 10-1167, et al., and the responses to the
petitions were circulated to the full court, and a vote
was requested. Thereafter, a majority of the judges
eligible to participate did not vote in favor of the
petitions. Upon consideration of the foregoing, it is

ORDERED that the petitions be denied.

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Jennifer M. Clark
Deputy Clerk
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*  Circuit Judges Brown and Kavanaugh would grant
the petitions for rehearing en banc.

* A statement by Chief Judge Sentelle and Circuit
Judges Rogers and Tatel, concurring in the denials of
rehearing en banc, is attached.

* A statement by Circuit Judge Brown, dissenting
from the denials of rehearing en banc, is attached.

* A statement by Circuit Judge Kavanaugh, dissent-
ing from the denials of rehearing en banc, is attached.

SENTELLE, Chief Judge, ROGERS, Circuit Judge,
and TATEL, Circuit Judge, concurring in the denials of
rehearing en banc: In dissenting from the denials of
rehearing en banc, Judge Brown primarily takes
issue with EPA’s Endangerment Finding. But as she
candidly acknowledges, see Dissenting Op. at 2
(Brown, dJ.), her quarrel is with the Supreme Court.
In Massachusetts v. EPA, 549 U.S. 497 (2007), the
Court expressly held that the Clean Air Act’s “sweep-
ing definition of ‘air pollutant’” unambiguously in-
cludes greenhouse gases. See id. at 528-29. Moreover,
in so holding, the Court expressly rejected many of
the arguments her dissent now presses. In particular,
it rebuffed EPA’s attempt to use “postenactment
congressional actions and deliberations” to obscure
“the meaning of an otherwise-unambiguous statute,”
id. at 529, and found EPA’s reliance on FDA v. Brown
& Williamson Tobacco Corp., 529 U.S. 120 (2000),
“similarly misplaced,” Massachusetts v. EPA, 549 U.S.
at 530. Seeking to revive the Brown & Williamson
argument, Judge Brown suggests that the Court
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never considered the “far-reaching effects” of extend-
ing greenhouse gas regulation to stationary sources.
See Dissenting Op. at 18 (Brown, J.). But this is
inaccurate — the briefs before the Court explicitly
raised the argument that interpreting “air pollutant”
to include greenhouse gases could have tremendous
consequences for stationary-source regulation. See,
e.g., Brief of Respondent CO, Litigation Group, Mas-
sachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120),
2006 WL 3043971 at ¥19-*31.

To the extent Judge Brown attempts to bypass
Massachusetts v. EPA by focusing on the statutory
condition that air pollution “reasonably be anticipated
to endanger public health or welfare,” 42 U.S.C.
§ 7521(a)(1) (emphasis added), her quarrel is not just
with the Supreme Court, but also with EPA’s assess-
ment of the science. Of course, we agree that the
statute requires EPA to find a particular causal nexus
between the pollutant and the harm in order to
regulate. See Dissenting Op. at 9 (Brown, J.). But
that is exactly what EPA did: it found that “green-
house gases in the atmosphere may reasonably be
anticipated both to endanger public health and to
endanger public welfare.” Endangerment and Cause
or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act, 74 Fed. Reg.
66,496, 66,497 (Dec. 15, 2009). And, as the panel
opinion explains, EPA’s scientific judgment about the
causal relationship between greenhouse gases and
climate change is a scientific determination entitled
to “an extreme degree of deference.” Coalition for
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Responsible Regulation v. EPA, 684 F.3d 102, 120
(D.C. Cir. 2012) (quoting American Farm Bureau
Federation v. EPA, 559 F.3d 512, 519 (D.C. Cir.
2009)). The dissent’s suggestion that EPA was some-
how statutorily precluded from finding the requisite
nexus between greenhouse gases and harm to public
health and welfare, see Dissenting Op. at 10-11
(Brown, dJ.), is belied by the Supreme Court’s decision

to remand precisely this question. See Massachusetts
v. EPA, 549 U.S. at 532-35.

Judge Kavanaugh’s dissent relates to the scope of
the Prevention of Significant Deterioration (“PSD”)
program, an aspect of the panel opinion Judge Brown
also rejects. Specifically, Judge Kavanaugh disagrees
with EPA’s longstanding interpretation of the term
“any air pollutant,” 42 U.S.C. § 7479(1), arguing that,
in the context of the PSD program, “any air pollutant”
refers not to all pollutants regulated under the Clean
Air Act, but only to the six NAAQS pollutants. Be-
cause taking the statute at its word and interpreting
“any air pollutant” to include greenhouse gases would
lead to what he considers absurd results, Judge
Kavanaugh insists that EPA and this Court are
obligated to read “any air pollutant” more narrowly.
See Dissenting Op. at 3-10 (Kavanaugh, J.). This
argument, however, hinges on the proposition that
both readings are plausible interpretations of an
ambiguous statutory provision. See Dissenting Op.
at 2-3, 10 (Kavanaugh, J.). But as the panel opinion
explains at length, the statute is clear. See Coalition
for Responsible Regulation, 684 F.3d at 132-44.
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Congress did not say “certain ‘air pollutants.”” Dis-
senting Op. at 2 (Kavanaugh, J.). It said “any air
pollutant,” and it meant it. See Coalition for Respon-
sible Regulation, 684 F.3d at 136. Thus, unlike the
unreasonable interpretation rejected in Kloeckner v.
Solis, No. 11-184, slip op. at 7-13 (U.S. 2012), the
panel’s interpretation of the statute is the only plau-
sible one.

Moreover — and again, as the panel opinion ex-
plains at length, see Coalition for Responsible Regu-
lation, 684 F.3d at 135-36 — considering “any air
pollutant” in context buttresses rather than under-
mines the panel’s interpretation. The statute frames
the purpose of the PSD program in broad — not
NAAQS-specific — terms, emphasizing that the pro-
gram’s goal is “to protect public health and welfare
from any actual or potential adverse effect which . ..
may reasonably be anticipate[d] to occur from air
pollution.” 42 U.S.C. § 7470(1). And although certain
aspects of the program are specifically directed at
NAAQS pollutants, see, e.g., id. §7473(b)(4), the
program as a whole plainly has a more expansive
scope. For instance, covered sources are required to
(1) install the best available control technology for
“each pollutant subject to regulation under [the Act],”
id. §7475(a)4) (emphasis added), and (2) demon-
strate that they will not cause or contribute to “any

. applicable emission standard” under the Act, id.
§ 7475(a)(3) (emphasis added).

In the end, we agree that “the question here is:
Who Decides?” Dissenting Op. at 18 (Kavanaugh, J.).
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We also agree that “Congress (with the President)
sets the policy through statutes, agencies implement
that policy within statutory limits, and courts in
justiciable cases ensure that agencies stay within the
statutory limits set by Congress.” Dissenting Op. at
18 (Kavanaugh, J.). Here, Congress spoke clearly,
EPA fulfilled its statutory responsibilities, and the
panel, playing its limited role, gave effect to the
statute’s plain meaning. See Chevron, U.S.A., Inc. v.
NRDC, 467 U.S. 837, 842-43 (1984) (“If the intent of
Congress is clear, that is the end of the matter; for
the court, as well as the agency, must give effect to
the unambiguously expressed intent of Congress.”).

To be sure, the stakes here are high. The under-
lying policy questions and the outcome of this case
are undoubtedly matters of exceptional importance.
The legal issues presented, however, are straightfor-
ward, requiring no more than the application of clear
statutes and binding Supreme Court precedent.
There is no cause for en banc review.

BrowN, Circuit Judge, dissenting from the denial
of rehearing en banc: In the summer of 1974, while
waiting to start classes at UCLA, I was lucky enough
to obtain a summer job house sitting in the pleasant,
upscale neighborhood of Pasadena. Known mostly
for its Rose Parade and Rose Bowl, Pasadena is one
of the more scenic exurbs of Los Angeles. I inhabited
a sparsely furnished, modest-but-pricey bungalow
set among the lush landscape typical of southern
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California. This is a place where Birds of Para-
dise grow ten feet tall and the magenta blossoms of
Bougainvillea fall like lavish draperies from redwood
garden trellises. After staying in the house more than
a month and spending a restless night listening to the
agitated thrashings of the jacaranda trees in a fitful
wind, I stumbled bleary-eyed into the kitchen, looked
out the window, and stopped — utterly dumbfounded.
There — looking like it was but a few feet beyond the
back fence — stood a mountain. Not a foothill. Not an
unobtrusive mesa. A mountain! Closer inspection
revealed not a lone majestic peak, but a whole moun-
tain range I later identified as the San Gabriels. In
those days, the air in the Los Angeles basin was so
thick with smog that a mountain, or even a nearby
mountain range, could simply disappear.

Although the Los Angeles basin was among the
most notorious examples of the phenomenon, it was
by no means unique and certainly not the worst.
It was this crisis of ambient air quality that precipi-
tated the enactment of the Clean Air Act (CAA). But
as the CAA’s history, language, and structure make
clear, Congress never intended the Act to serve as an
environmental cure-all. It was targeted legislation
designed to remedy a particular wrong: the harmful
direct effects of poisoned air on human beings and
their local environs. This is what Congress under-
stood as “air pollution which may reasonably be
anticipated to endanger public health” in the tailpipe
emissions provision, 42 U.S.C. § 7521(a)(1). The
Supreme Court in Massachusetts v. EPA, 549 U.S.
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497 (2007), however, concluded otherwise. In dicta too
suggestive to ignore, the Court implicitly assumed
that climate change could provide the basis for an

endangerment finding in the tailpipe context. See id.
at 532-33.

Bound as I am by Massachusetts, 1 reluctantly
concur with the Panel’s determination that EPA may
regulate GHGs in tailpipe emissions. But I do not
choose to go quietly. Because the most significant
regulations of recent memory rest on the shakiest
of foundations, Part I of this statement engages
Massachusetts’s interpretive shortcomings in the
hope that either Court or Congress will restore order
to the CAA. Part II, by contrast, reflects my belief
that Massachusetts does not compel the same result
for Title V and the Prevention of Significant De-
terioration of Air Quality (PSD) program. Although I
agree with Judge Kavanaugh’s dissent, Coal. for
Responsible Regulation v. EPA, Nos. 09-1322, et al.
(Kavanaugh, J., dissenting from denial of rehearing
en banc), I approach the inflection point from a
slightly different perspective. Part III concludes with
a brief note on standing.

Because I would vote for the full court to consider
the propriety of extending Massachusetts to Title V
and the PSD program, I respectfully dissent from this
denial of rehearing en banc.
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I.
A.

The origins of the Clean Air Act are closely tied to
fatal fogs and deadly air inversions that, for much of
early postindustrial history, seemed to be the inevita-
ble consequence of economic progress. See Arnold W.
Reitze, Jr., A Century of Air Pollution Control Law:
What's Worked; What's Failed; What Might Work, 21
ENvTL. L. 1549, 1575 (1991)." Initially regulated at
the local and state level, air pollution became the
focus of the federal government only after World War
II. See id. at 1585-86. In October 1948, a severe
temperature inversion in the industrial city of Do-
nora, Pennsylvania increased air pollution to such an
extent that traffic “‘was virtually stopped because of
lack of visibility.’” The inversion killed 20 people, id.,
and prompted the federal government to begin re-
searching air pollution. Id. at 1586. By 1961, Presi-
dent Kennedy included a plea for “an effective air
pollution program” in his Special Message on the
Natural Resources. Id. Public pressures for legisla-
tion only increased when a “Killer Smog” engulfed
London in December 1962, killing at least 340, and a
similar inversion in New York City allegedly claimed
the lives of 200. Id. Eventually, legislation recom-
mended by President Kennedy in February 1963 led

! Inversions, sometimes known as “Londoners,” occur “when
a layer of hot air warmed by ... water exists above cooler
ground-level air and traps smoke and particulate matter under
the warmer air.” Id.
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to the enactment of the CAA, which President John-
son signed into law on December 17, 1963. Id. at
1586-87. Seven years later, President Nixon signed
The Clean Air Amendments of 1970. The 1970 Amend-
ments authorized the EPA to prescribe national am-
bient air quality standards (NAAQS) and created the
statutory framework that still exists today.

B.

It was no happy accident that congressional
draftsmen titled the legislation the “Clean Air Act.”
Ambient air quality was the point, purpose, and focus
of the CAA. Congress had set its sights on the “dirty,
visible ‘smokestack’ emissions,” 136 CONG. REC.
H2771-03 (1990) (statement of Rep. Roe), and smog
caused by vehicle emissions. The CAA was the means
by which Congress would grapple with urban air
pollution and its attendant health effects, including
impaired breathing, heart disease, lung damage and
lung disease, and even death. If pollution was the
problem, these ills were the specific harms Congress
sought to combat. Even a cursory glance at the legis-
lative history, with its numerous charts, graphics,
and statistics detailing cancer and death rates, will
bear this point out. See, e.g., Hearings on Air Pollu-
tion — 1968 Before the Subcomm. on Air and Water
Pollution of the Sen. Comm. on Pub. Works, 90th
Cong. 2nd Sess., pt. 2, 608-20 (1968) (statement of Dr.
Samuel S. Epstein, Children’s Cancer Research
Foundation.) (“Air Pollution — 1968”).
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With the enactment of the 1990 Amendments,
Congress expanded the Act beyond its singular em-
phasis on urban air quality to address hazardous —
i.e., toxic — air pollutants, acid rain, and stratospheric
ozone. In regulating hazardous pollutants, Congress
reemphasized the need for a close and tangible nexus
between pollutant and harm. The legislative record,
for example, continued to conceive of dangers in
terms of their direct effects on human health and
well-being. See, e.g., S. Rep. No. 101-228, at 3388
(1989), reprinted in 1990 U.S.C.C.A.N. 3385 (“Air
pollution can silently damage our lungs and heart or
act swiftly in the case of exposure to toxic air pollu-
tants. Rigorous regulation of toxic air pollutants is
needed to avoid risk of serious, irreversible damage to
human health.”). To the extent the regulation of
stratospheric ozone and acid rain suggest a broader
nexus between pollutant and harm to human health,
the very particular way in which Congress handled
these exceptions goes a long way toward proving the
rule: Congress only expands the CAA through consid-
ered legislative acts.

In addressing these transnational phenomena,
the legislature did not spin regulations out of whole
cloth. With ozone concerns, for example, Congress
developed solutions through international negotia-
tions, the implementation of which led to the creation
of a separate title of the CAA. See NRDC v. EPA, 464
F.3d 1, 3 (D.C. Cir. 2006). Likewise, years of conten-
tious discussions with Canada helped bring about the
acid rain provisions in the 1990 Amendments. See
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generally Dennis A. Leaf, Intergovernmental Coopera-
tion: Air Pollution from an U.S. Perspective, 18 CAN.-
U.S. L.J. 245 (1992). Simply put, when Congress
became aware of new dangers, it acted judiciously in
crafting workable remedies that, when they obtained
the necessary political support, were worked into
their own discrete provisions under the Act. Neither
Congress nor the EPA attempted to force these dis-
tinct problems into existing, ill-suited regulatory
schemes.

Congressman Waxman, one of the strongest
proponents of stringent air pollution controls and a
key force behind the 1990 Amendments, has stated
that “in recent experience, no legislation has received
more scrutiny during its consideration.” The Honora-
ble Henry A. Waxman, An Overview of the Clean Air
Act Amendments of 1990, 21 ENvTL. L. 1721, 1724
(1991). Hyperbole or not, the admission is telling. The
history of the CAA is one of hard-fought incremental
gains through which Congress remedied particular
environmental wrongs with tailored remedies. Said
the Congressman:

Discrete and extensive new programs are in-
cluded to grapple with high ambient pol-
lution levels (urban and regional smog),
hazardous air pollution, acid rain, and deple-
tion of the stratospheric ozone layer. Each of
these programs [was] tailored to the problem
it [sought] to address, and each [was] quite
different in its approach.”
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Id. at 1811. Political necessity has forced Congress to
calibrate its amendments to the CAA with great
specificity and care. Where our Representatives have
acted with such caution, any suggestion that Con-
gress has — through a single word — conferred upon
EPA the authority to steamroll through Congressional
gridlock, upend the Senate’s rejection of the Kyoto
Protocol, and regulate GHGs for the whole of Ameri-
can industry must necessarily fail. The legislature,
recall, does not “hide elephants in mouseholes.”
Whitman v. Am. Trucking Assocs., 531 U.S. 457, 468
(2001).

But we needn’t rely on interpretative canons
alone to make this point. In drafting the 1990
Amendments, Congress considered — and expressly
rejected — proposals authorizing EPA to regulate
GHGs under the CAA. See S. Rep. No. 101-228, at
377 (1989), as reprinted in 1990 U.S.C.C.A.N. 3385,
3760. Even the Executive objected that an attempt
to control Carbon Dioxide (CO,) emissions — emis-
sions not harmful to health — in order to prevent
global warming was premature. See Administration’s
Amendments — Hearings Before the Subcomm. On
Health and the Env’t of the Comm. on Energy and
Commerce, 101st Cong., 1st Sess. (1989) (includes
Bush Administration Report on S. 1630). The Execu-
tive’s critique noted that “unilateral action aimed at
addressing a global problem” through a standard
limiting tailpipe emissions would not be an effective
means of safeguarding the global environment and
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would “necessarily punish national interests.” Id. at
792, 813.

That Congress has never deviated from its deci-
sion to not regulate GHGs under the CAA was not for
lack of opportunity. Congress has considered and
rejected countless other bills in the years since the
1990 Amendments that would have authorized GHG
regulation. By one estimate, Congressmen have
proposed over 400 bills concerning GHGs between
1990 and 2009. See Abigail R. Moncrieff, Reincarnat-
ing the “Major Questions” Exception to Chevron
Deference As A Doctrine of Noninterference (or Why
Massachusetts v. EPA Got It Wrong), 60 ADMIN. L.
REv. 593, 636-37 (2008) (tracking proposals). Con-
gress’s inability to break this nearly quarter-century
long deadlock is incredibly suggestive: this is not an
area of policymaking where the legislature has acted
rashly or unthinkingly in delegating authority to
agencies.

At bottom, Congress understood the dangers of
“any air pollutant” in § 7521(a)(1) in terms of the
ill-effects caused those who inhale the pollutants,
not the broad, attenuated consequences of climate
change. The CAA was drafted not to combat the
threat of flooding or the menace of heat waves, see
Endangerment and Cause of Contribute Findings for
Greenhouse Gases, 74 Fed. Reg. 66,496, 66,526 (Dec.
15, 2009) (“EPA Endangerment Finding”), but the
choking, stifling, and degenerative effect of airborne
pollutants on human beings and their affected locali-
ties. Congress has long quantified this harm in terms
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of mortality rates, see, e.g., Air Pollution — 1968, 564
(statement of Dr. Roger S. Mitchell, Director, Webb-
Waring Institute for Medical Research), not acreage
of “costal [sic] land” lost. Massachusetts, 549 U.S. at
522. To put matters pointedly: the injury sufficient to
establish standing need not suffice to establish en-
dangerment as well.

Congress was of course free to circumvent this
close cause-health effect nexus by devising a separate
provision for GHG regulation, much as it did for
stratospheric ozone, but it did no such thing. And
nothing in the legislative history suggests that Con-
gress has deviated from this status quo.

The plain language of the CAA only underscores
the Act’s non-applicability to GHGs insofar as it re-
quires the harm be of the sort “reasonably [] antici-
pated to endanger.” 42 U.S.C. § 7251(a)(1) — a term
we know to have a discrete meaning.

C.

In the present case, this Court had “little trouble”
disposing of the argument that the “PSD program is
specifically focused solely on localized air pollution”
because it is “quite clear ... the PSD program was
intended to protect against precisely the types of
harms caused by greenhouse gases.” CRR Slp. Op.
62-63 (emphasis added). Massachusetts notwithstand-
ing, this statement is a curious thing in light of the
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uncontradicted legislative history just discussed.” So
too is the court’s reliance on the statutory text, par-
ticularly its finding that “the CAA expressly provides
that effects on ‘welfare’ means ‘effects on . .. weather
... and climate.”” Slp. Op. 62-63 (citing 42 U.S.C.
§ 7602(h)).

As a textual matter, there is nothing “quite clear”
about it. The Supreme Court has declared that GHGs
like CO, are pollutants within the meaning of the Act.
Under the CAA, however, EPA can regulate a pollu-
tant only if the administrator finds that the GHG
causes or contributes to “air pollution which may
reasonably be anticipated to endanger public health or
welfare.” 42 U.S.C. § 7251(a)(1) (emphasis added).
But in locating the CAA’s conception of “harm” in
§ 7602(h), the definition of “welfare,” and not
§ 7251(a)(1) generally, this court effectively skirted
the operative statutory language — “may reasonably
be anticipated” — and rendered it nugatory. This was
in error. Section 7602(h) defines only the potential
objects of harm; the “reasonably be anticipated”
language of § 7251(a)(1) supplies the requisite nexus
between the pollutant and the objects of its harm.
The two provisions must be read together if the
statute is to be interpreted faithfully. To put matters
another way, the “may reasonably be anticipated”

* As noted, the weather and climate issues targeted by the
CAA involve direct, deleterious, localized effects caused by
polluted air people breathe or suspended pollutants that may be
deposited on land and crops by precipitation.
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language must do some analytical work in the endan-
germent determination lest it be deemed surplusage.
See, e.g., Conference of State Bank Supervisors v.
Conover, 715 F.2d 604, 627 (D.C. Cir. 1983) (“[Iln
construing a statute, we ‘are obliged to give effect, if
possible, to every word Congress used.”” (quoting
Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979))).
And in view of the CAA’s legislative history, the
nature of that work is clear.

In order to reasonably anticipate that a pollutant
will contribute to air pollution that endangers public
health or welfare, the Agency would have to conclude
that pollution created by CO, or another GHG is a
reasonably direct cause of the damage to public
health and welfare. To find that CO, may ultimately
endanger public health and welfare because sea
levels will rise tells us nothing about whether CO,
concentrations in the ambient air directly harm
public health and welfare. The ingredients of a Killer
Smog are few and specific; the process through which
an air inversion traps particulate matter close to the
ground is well understood. With both there is a direct
correlation between reducing the concentration of the
pollutant and reducing the negative health effects.
Questions of public health impacts from air pollution
have consistently been based on the direct — that is,
inhalational — effects of exposure to the pollutant.
See, e.g., Joint Opening Brief of Non-State Petitioners
and Supporting Intervenors at 58, Coal. for Responsi-
ble Regulation v. EPA, No. 09-1322 (May 20, 2011);
NRDC, Inc. v. EPA, 902 F.2d 962, 973 (D.C. Cir. 1990)
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(concluding that EPA may not consider the health
effects of increased unemployment when setting new
health-based NAAQS)

In contrast, any harm to human health and
welfare flowing from climate change comes at the end
of a long speculative chain. The dissent in Massachu-
setts pointed out that EPA had described in great
detail the scientific uncertainty that precluded even
forming a judgment as to whether greenhouse gases
endanger public welfare. See 549 U.S. at 553-55
(Scalia, J., dissenting). In that earlier defense of its
refusal to form a judgment, EPA explained how
predicting climate change involved a “complex web of
economic and physical factors,” including:

[o]Jur ability to predict future global anthro-
pogenic emissions of GHGs and aerosols; the
fate of these emissions once they enter the
atmosphere (e.g., what percentage are ab-
sorbed by vegetation or are taken up by the
oceans); the impact of those emissions that
remain in the atmosphere on the radiative
properties of the atmosphere; changes in crit-
ically important climate feedbacks (e.g.,
changes in cloud cover and ocean circula-
tion); change in temperature characteristics
(e.g., average temperatures, shifts in daytime
and evening temperatures); changes in other
climatic parameters (e.g., shifts in precipita-
tion, storms); and ultimately the impact of
such changes on human health and welfare
(e.g., increases or decreases in agricultural
productivity, human health impacts).
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Id. If there can be this much logical daylight between
the pollutant and the anticipated harm, there is
nothing EPA is not authorized to do. If this finding
is valid, in a world where six degrees of separation
is the compass of all humankind, the right endan-
germent finding would allow EPA to rule the world.
But as this Court has noted before, EPA’s authority to
regulate is constrained, not enlarged, by the relation-
ship of the term “will endanger” to other sections of
the CAA. See Ethyl v. EPA, 541 F.2d 1, 29 (D.C. Cir.
1976) (en banc).

Of course, nothing here should be taken to imply
that a particular GHG does not contribute to climate
change. I mean only to suggest that a pollutant might
contribute to the nebulous mélange of potential
drivers of climate change without having any direct,
deleterious impact within the meaning of the CAA. I
emphasize too that this is not a problem with science.
This is a problem of statutory interpretation. Climate
change, with its geologic timeframe and its many
uncertainties and imponderables, is and will probably
remain a subject of some controversy. EPA finds the
science sufficiently convincing for its purposes and it
is entitled to a certain amount of deference on ques-
tions related to its technical expertise. But it is not
necessary to quibble with the science of climate
change to conclude that the endangerment finding
fails on textual and logical terms. There is simply a
point at which a difference in degree becomes a differ-
ence in kind and we have passed this point many
times over in the course of this tortured litigation. The
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Supreme Court, however, has refused to recognize as
much for tailpipe emissions.

I1.
A.

But we need not follow Massachusetts off the
proverbial cliff and apply its reasoning to the unique
Title V and PSD provisions not considered in that
case. The cascading layers of absurdity that flow from
that interpretive exercise make clear that the plain
language of the CAA compels no such result. As EPA’s
own rulemaking documents have so unabashedly
explained:

To apply the statutory PSD and title V ap-
plicability thresholds literally to sources of
GHG emissions would bring tens of thou-
sands of small sources and modifications into
the PSD program each year, and millions of
small sources into the title V program. These
extraordinary increases in scope of the per-
mitting programs would mean that the pro-
grams would become several hundred-fold
larger than what Congress appeared to con-
template.

PSD and Title V Greenhouse Gas Tailoring Rule;
Final Rule, 75 Fed. Reg. 31,514, 31,533 (Jun. 3, 2010)

(“Final Tailoring Rule”). Completely oblivious to the
irony, EPA added:

For our authority to take this action, we rely
in part on the “absurd results” doctrine,
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because applying the PSD and title V re-
quirements literally (as previously inter-
preted narrowly by EPA) would not only be
inconsistent with congressional intent con-
cerning the applicability of the PSD and title
V programs, but in fact would severely un-
dermine congressional purpose for those pro-
grams.

Id. at 31,541-42. And again:

[IIn this case because a literal reading of
the PSD and title V applicability provisions
results in insurmountable administrative
burdens. Those insurmountable administra-
tive burdens — along with the undue costs to
sources — must be considered “absurd re-
sults” that would undermine congressional
purpose for the PSD and title V programs.

Id. at 31,547.

In precincts outside Washington, D.C., this litany
might cause a regulator to pause and consider whether
results so at odds with Congressional presuppositions
could ever be justified as falling within the literal
meaning of an enactment. EPA, however, proposes
that the absurd result can be easily eliminated by
ramping up and gradually phasing in the require-
ments. Faced with the choice of reconsidering the
legitimacy of an endangerment finding that sets
in motion such a cluster of chaos or rewriting the
statute, the agency has blithely done the latter. This
is an abuse of the absurdity and administrative
necessity doctrines as neither can be invoked to
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preempt legislative prerogatives. Permitting a statute
“to be read to avoid absurd results allows an agency
to establish that seemingly clear statutory language
does not express the ‘unambiguously expressed intent
of Congress,”” but it does not grant the agency “a
license to rewrite the statute.” Mova Pharmaceuticals
v. Shalala, 140 F.3d 1060, 1068 (D.C. Cir. 1998).

But that is not the worst of it. The real absurdity
— apparently as invisible to the EPA as the San
Gabriels once were to me — cannot be cured by phase
in, no matter how subtly Byzantine. The real absurd-
ity is that this unprecedented expansion of regulatory
control, this epic overreach, may very well do more
damage to the wellbeing of Americans than GHGs
could ever do.’

B.

A second, more elementary consideration coun-
sels against the mechanical application of Massa-
chusetts’s tailpipe emissions determination to these
distinct CAA provisions: deference to Congress.

As articulated in Food & Drug Administration v.
Brown & Williamson Tobacco Corp., 529 U.S. 120

° See, e.g., Joint Reply Br. of Non-State Petitioners and
Supporting Intervenors at *1, No. 09-1322 (Nov. 14, 2011) (“Nor
does [EPA] dispute that the new rules will impose massive
burdens on a struggling economy, or that its program of vehicle
standards will affect global mean temperatures by no more than
0.01 degree Celsius by 2100”).
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(2000), the Supreme Court’s “major questions” canon
gives form to the judicial intuition so strongly impli-
cated here: Congress should not be presumed to have
deferred to agencies on questions of great significance
more properly resolved by the legislature. If there
was ever a regulation in recent memory more befit-
ting such a presumption than the present, I confess I
do not know of it.

On familiar facts, the Supreme Court in Brown &
Williamson rebuffed the FDA’s expansionist effort to
bring tobacco products within its regulatory ambit.
The agency’s regulation rested on a strained interpre-
tation of the Food, Drug, and Cosmetic Act, 21 U.S.C.
§ 301 et seq., in which it defined nicotine as a “drug”
and cigarettes and smokeless tobacco as “combination
products” used to deliver nicotine to the body. See
Brown & Williamson, 529 U.S. at 125-27. Applying
Chevron U.S.A. Inc. v. Natural Resources Defense
Council, 467 U.S. 837 (1984), the Court first consid-
ered the statutory structure. “[I]f tobacco products
were within the FDA’s jurisdiction,” the majority
concluded, the normal operation of the “Act would
require the FDA to remove them from the market
entirely,” and this would “contradict Congress’ clear
intent as expressed in its more recent, tobacco-
specific legislation.” Brown & Williamson, 359 U.S. at
143. As the present case confirms, such absurdity is
all but inevitable where an agency attempts to regu-
late that which “simply do[es] not fit” within its
regulatory scheme. Id. The Court next considered Con-
gress’s 35 year history of tobacco-specific legislation,
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finding it “clear” that this “legislation has effectively
ratified the FDA’s previous position that it lacks
jurisdiction to regulate tobacco.” Id. at 156.

The Court then closed its lengthy Chevron dis-
cussion with an appeal to first principles. The “in-
quiry into whether Congress has directly spoken to
the precise question at issue,” the Court explained, “is
shaped, at least in some measure, by the nature of
the question presented.” Id. at 159. Chevron defer-
ence operates on the assumption “that a statute’s
ambiguity constitutes an implicit delegation,” but this
tenuous fiction need not hold true in every situation.
Id. “In extraordinary cases,” the Court went on,
“there may be reason to hesitate before concluding
that Congress has intended such an implicit delega-
tion.” Id. (referencing Stephen Breyer, Judicial
Review of Questions of Law and Policy, 38 ADMIN. L.
REv. 363, 370 (1986) (“A court may also ask whether
the legal question is an important one. Congress is
more likely to have focused upon, and answered,
major questions, while leaving interstitial matters to
answer themselves in the course of the statute’s daily
administration”)).*

* MCI Telecommunications Corporation v. AT&T Co., 512
U.S. 218 (1994), a case the Brown & Williamson Court found
“instructive,” Brown & Williamson, 529 U.S. at 160, had ad-
vanced a similar logic. In concluding Congress had spoken to the
meaning of the term “modify” as it appears in § 203(b) of the
Communications Act of 1934, the Court rejected FCC’s far more
expansive interpretation. The Court assumed in dicta that it was
“highly unlikely that Congress would leave the determination of

(Continued on following page)
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Declaring Brown & Williamson “hardly [the]
ordinary case,” the Court reasoned:

Contrary to its representations to Congress
since 1914, the FDA has now asserted juris-
diction to regulate an industry constituting a
significant portion of the American economy.
In fact, the FDA contends that, were it to de-
termine that tobacco products provide no
“reasonable assurance of safety,” it would
have the authority to ban cigarettes and
smokeless tobacco entirely. Owing to its
unique place in American history and society,
tobacco has its own unique political history.
Congress, for better or for worse, has created
a distinct regulatory scheme for tobacco
products, squarely rejected proposals to give
the FDA jurisdiction over tobacco, and re-
peatedly acted to preclude any agency from
exercising significant policymaking authority
in the area. Given this history and the
breadth of the authority that the FDA has
asserted, we are obliged to defer not to the
agency’s expansive construction of the stat-
ute, but to Congress’ consistent judgment to
deny the FDA this power.

Brown & Williamson, 529 U.S. at 159-60.

whether an industry will be entirely, or even substantially, rate-
regulated to agency discretion — and even more unlikely that it
would achieve that through such a subtle device as permission
to ‘modify’ rate-filing requirements.” MCI, 512 U.S. at 231.
Certainly the same might be said here as well.
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In view of the language, structure, and history of
the CAA, I am simply unable to distinguish this logic
from the present case in any meaningful way. To the
contrary, with only the slightest of modifications one
could rework the above text to apply to GHG emis-

. 5
sions.

Although the Massachusetts Court distinguished
Brown & Williamson, it did so only in the context of
tailpipe emissions. Its reasoning does not extend to
Title V and the PSD program.

In the Court’s view, Brown & Williamson had
“found critical at least two considerations that have
no counterpart in [Massachusetts].” 549 U.S. at 531.

® Perhaps:

Contrary to its representations in Massachusetts v.
EPA, the EPA has now asserted jurisdiction to regu-
late industries constituting a significant portion of the
American economy. In fact, the EPA contends that, be-
cause greenhouse gases can be regulated as tailpipe
emissions, it is obligated to regulate all stationary
sources at admittedly “absurd” levels. Owing to its
ubiquitous place in the planet’s life cycle, greenhouse
gases have their own unique political history. Con-
gress, for better or for worse, has declined to create a
distinct regulatory scheme for greenhouse gases,
squarely rejected proposals to give the EPA jurisdic-
tion over greenhouse gases, and repeatedly acted to
preclude any agency from exercising significant poli-
cymaking authority in the area. Given this history
and the breadth of the authority that the EPA has as-
serted, we are obliged to defer not to the agency’s ex-
pansive construction of the statute, but to Congress’
consistent judgment to deny the EPA this power.
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First, whereas the regulation of tobacco under the
FDCA would have necessarily led to a ban on tobacco
products — an outcome that clashed with the “com-
mon sense” intuition that Congress never meant to
remove those products from circulation — the expan-
sion of EPA’s “jurisdiction would lead to no such
extreme measures [because] EPA would only regulate
emissions” and “there is nothing counterintuitive to
the notion that EPA can curtail the emission of sub-
stances that are putting the global climate out of
kilter.” Id. But the Court spoke too soon. In the
present litigation, EPA argued — and a Panel of this
Court readily agreed — that in regulating tailpipe
emissions under 42 U.S.C. § 7521, it is obligated to
regulate stationary sources under Title V and the
PSD program as well. As a threshold matter, the
Massachusetts Court never considered these far-
reaching effects. It limited its brief discussion on the
merits to the tailpipe emissions question squarely
before it. In this way, the Court never considered the
differing ways in which the CAA regulates tailpipes
and stationary sources.

With tailpipe emissions, the inclusion of green-
house gasses within the term “air pollutant” does not
directly expand or contract the universe of vehicles
and engines subject to the new standards. Conse-
quently, the regulation’s impact will fall primarily on
those manufacturers already complying with exist-
ing emission requirements. And even then, the Court
explained, EPA “would have to delay any action
‘to permit the development and application of the
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requisite technology, giving appropriate consideration
to the cost of compliance.”” Massachusetts, 549 U.S.
at 531 (quoting § 7521(a)(2)). Not so with the regula-
tion of stationary sources. Insofar as 42 U.S.C.
§ 7479(1) defines “major emitting facility” to include
those facilities with the “potential to emit” either 100
or 250 “tons per year or more of any air pollutant,”
the statutory term is necessarily tied to CAA’s juris-
dictional scope. Inescapably, then, the regulation of
greenhouse gasses as “air pollutants” will radically
expand the universe of covered entities far beyond
Congress’s intentions. EPA’s decidedly extra-textual
Tailoring Rule only confirms the ludicrousness of this
result. Nor can it be said that the statutory safe-
guards operate in the same way as § 7521(a)(2).
Permitting authorities may well be able to determine
on a case-by-case basis what constitutes the “best
available control technology” for a particular emitting
facility, 42 U.S.C. § 7479(3), but this is of little conso-
lation for the small business owner who previously
fell outside the CAA. At bottom, this outcome clashes
with the “common sense” understanding that Con-
gress would not have intended such a broad, un-
checked expansion of the CAA to potentially millions
of businesses from all walks of industry. The Supreme
Court in Massachusetts simply did not have occasion
to consider this absurd and “counterintuitive” out-
come, but we do — and we must.

Second, the Court determined that the “unbroken
series of congressional enactments” referenced in
Brown & Williamson “made sense only if adopted
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‘against the backdrop of the FDA’s consistent and
repeated statements that it lacked authority under
the FDCA to regulate tobacco.”” Massachusetts, 549
U.S. at 531.° By contrast, EPA had “not identified any
congressional action that conflicts in any way with
the regulation of greenhouse gases from new motor
vehicles.” Id. And even if it had, “Congress could not
have acted against a regulatory ‘backdrop’ of dis-
claimers of regulatory authority” because “EPA had
never disavowed the authority to regulate greenhouse
gases, and in 1998 it in fact affirmed that it Aad such
authority.” Id. When read in context, however, it is
clear that the Court’s reasoning was building toward
a wholly unspectacular point: because EPA’s legisla-
tive history failed to establish congressional intent
with the same weight and precision as Brown &
Williamson, it did not justify “readling] ambiguity
into a clear statute.” Id. That logic is inapplicable
here. In the absence of lexical clarity — which the
Court had found in in [sic] CAA’s “sweeping definition
of ‘air pollutant,’” id. at 528 — we need legislative
history and other indicia of congressional intent to
inform our understanding of how GHGs are to be
regulated under other CAA provisions.”

® The suggestion here seems to be that Congress’s decision
to regulate tobacco products would not, by itself, evince its
intent to proscribe agencies from doing the same. Doing so in
light of FDA’s statements, however, had the effect of implicitly
codifying the agency’s long-held view.

" Consider the role of NAAQS in this regulatory sys-
tem. EPA in Massachusetts had observed that NAAQS were
(Continued on following page)
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The Massachusetts Court’s effort to distinguish
Brown & Williamson is thus unavailing where we
deal not with the definitional scope of “any pollutant”
and tailpipe emissions, but the particular dangers
Congress sought to combat in enacting Title V and
the PSD program. When read in conjunction with the
CAA’s history, structure, and language, the intuitive
logic of the “major questions” doctrine makes clear
that the Panel erred in extending Massachusetts.
Congress simply did not intend for EPA to convert the
“Clean Air Act” to the “Warm Air Act” writ large. But
that is exactly what the federal courts have done.

As the Chief Justice observed in his Massa-
chusetts dissent, impatience is not a juridical princi-
ple that can be sustained under our constitutional

established to “address air pollution problems that occur pri-
marily at ground level” as well as “concentrations of substances
in the ambient air and the related public health and welfare
problems.” Massachusetts, 549 U.S. at 558-59 (Scalia, J., dis-
senting). EPA thus reasoned that the regulation of the buildup of
CO, in the upper reaches of the atmosphere — the process alleged
to cause global climate change — was not akin to regulating the
concentration of a substance that is polluting the air and was
“beyond the scope of CAA’s authorization to regulate.” Id. In
other words, EPA maintained that had Congress intended the
CAA to regulate greenhouse cases [sic] and global climate
change, it would have provided some better tool than NAAQS.
That defense — offered in response to a demand to regulate
tailpipe emissions — applies with even greater potency to Title V
and the PSD program. In fact, although EPA now claims it is
authorized to regulate greenhouse gases and global climate
change, the agency acknowledges that the regulatory framework
is as ill-suited to the task as ever.



App. 136

framework. See Massachusetts, 549 U.S. at 535-36
(Roberts, C.dJ., dissenting). It certainly fares no better
as a default measure of institutional choice under
Chevron. As Massachusetts recognized, an agency can
only exercise the authority Congress has delegated to
it. See 549 U.S. at 534-35 (noting that EPA must
“ground its reasons for action or inaction in the
statute” and “exercise its discretion within defined
statutory limits.”). Absurdity can never figure as an
adequate substitute for authority in this threshold
assessment. Nor can absurdity cure the agency’s
failure to establish that the statute unambiguously
compels its interpretation or that its interpretation,
though discretionary, is actually consistent with
statutory text, structure, and purposes. The agency
seeks to avoid these pesky constraints here by invok-
ing Massachusetts, but Article III judges cannot be a
legitimate source of legislative authority. By deferring
to the distorted claim of delegation advanced here,
this Court has transformed Chevron from a useful,
albeit accidental, touchstone into an idol to which we
surrender our constitutional faith.

I11.

In rejecting State Petitioners’ challenge to the
Tailoring Rule for want of standing, the Panel in-
voked that famed preceptor of American civics,
Schoolhouse Rock, to great effect. Slp. Op. at 79. (“As
a generation of schoolchildren knows, ‘by that time,
it’s very unlikely that [a bill will] become a law. It’s
not easy to become a law.””). I certainly do not quarrel
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with such dispositive authority. Lawmaking is nei-
ther easy nor certain. In an ordinary case, the mere
possibility of “corrective legislation” will not establish
that redress is “likely, as opposed to merely specula-
tive.” Lujan, 504 U.S. at 561. But it bears repeating
that this is not an ordinary case. Where the choice is
between non-action or a confessedly “absurd” regula-
tion poised to impress countless billions of dollars in
costs on American industry, we have transcended the
realm of the speculative. For once, the comparison
with Massachusetts is apt. The Supreme Court found
standing on the basis of an estimated rise in sea level
of 20 to 70 centimeters by the year 2100, see Massa-
chusetts, 549 U.S. at 542 (Roberts, C.J, dissenting) —
a prediction based almost entirely on conjecture. Is it
any more speculative to say that specific projections
of billions of dollars in actual regulatory costs would
not suffice to compel Congress to act?

The Panel’s alternative contention fares better:
because Congress could remedy the issue in countless
ways, not all of which inure to State Petitioners’
benefit, the inquiry is “inherently speculative.” See
Op. at 79. This argument benefits from the genuine
uncertainty in Congress over what, if any, role EPA
should play in GHG regulation. But therein lies a
frighteningly obtuse logic. If EPA actions are ultra
vires precisely because disagreement on the Hill
prevented Congress from altering the status quo and
authorizing such regulation, how then can the very
same deadlock be used to defeat Petitioners’ standing
to challenge the Rule through which EPA effectuates
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its absurdist scheme? The Court cannot have it both
ways.

At bottom, bad decisions make bad law. In deny-
ing rehearing en banc, this Court has read Massachu-
setts to its illogical ends and it is American industry
that will have to pay. That this Court did so is unsur-
prising, but certainly not fated. Massachusetts does
not compel this outcome for the PSD and Title V
provisions. Had this Court interrogated its own
assumptions and yielded not to Massachusetts’s telos
but sound constitutional principles, it would have
found that the matter properly belongs before Con-
gress, not courts or agencies. As Schoolhouse Rock
long ago explained:

Ring one, Executive,
Two is Legislative, that’s Congress.
Ring three, Judiciary.
See it’s kind of like my circus, circus.’

And what a circus it is.

For these reasons, I respectfully dissent from the
denial of rehearing en banc.

* “Three Ring Government,” Schoolhouse Rocks [sicl, avail-
able at http://www.schoolhouserock.tv/ThreeRing.html.
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KAVANAUGH, Circuit Judge, dissenting from the
denial of rehearing en banc:

This case is plainly one of exceptional im-
portance. A decision in either direction will have
massive real-world consequences. The U.S. Chamber
of Commerce describes the EPA regulations at issue
here as “the most burdensome, costly, far-reaching
program ever adopted by a United States regulatory
agency.” Petition for Rehearing En Banc at 1. On the
other hand, EPA issued these regulations to help
address global warming, a policy issue of major
long-term significance to the United States. Put
simply, the economic and environmental policy stakes
are very high.

Of course, our role is not to make the policy
choices or to strike the balance between economic and
environmental interests. That job is for Congress and
the President when considering and enacting legisla-
tion, and then as appropriate for the Executive
Branch — here, EPA, under the ultimate supervision
of the President — when exercising its authority
within statutory constraints. Our job as a court is
more limited: to ensure that EPA has acted within the
authority granted to it by Congress. In this case, I
conclude that EPA has exceeded its statutory authori-
ty. I respectfully disagree with the panel opinion’s
contrary conclusion, and given the overall importance
of the case, I respectfully dissent from the denial of
rehearing en banc.
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I
A

This case concerns EPA’s implementation of the
Prevention of Significant Deterioration provisions of
the Clean Air Act. The Prevention of Significant De-
terioration program — which is codified in Sections
7470 to 7479 of Title 42 — is designed to maintain
state and local compliance with the National Ambient
Air Quality Standards, known as the NAAQS. The
NAAQS are currently established for six air pollu-
tants: carbon monoxide, lead, nitrogen dioxide, ozone,
particle pollution, and sulfur dioxide. As relevant
here, the Prevention of Significant Deterioration
statute requires stationary facilities that emit cer-
tain “air pollutants” to obtain permits before begin-
ning new construction. See 42 U.S.C. §§ 7475(a)(1),
7479(1). To obtain a permit, the facility must undergo
a lengthy, costly process to analyze the new construc-
tion’s impact on air quality and to try to demonstrate
its compliance with the relevant emissions limits.

A central question in this case is how to construe
the term “air pollutant” for purposes of this statutory
permitting requirement. In particular, the question is
whether the term “air pollutant” here covers not just
the NAAQS pollutants, which can cause breathing
problems or other health issues, but also greenhouse
gases such as carbon dioxide, which contribute to
global warming. Under the broader interpretation of
“air pollutant” that encompasses greenhouse gases, a
far greater number of facilities would fall within the
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Prevention of Significant Deterioration program and
have to obtain pre-construction permits. That in turn
would impose significantly higher costs on businesses
and individuals that are building new commercial or
residential property.

In considering a different Clean Air Act program
targeted at motor vehicle emissions, the Supreme
Court said that the term “air pollutant” meant “all
airborne compounds of whatever stripe,” which
included greenhouse gases such as carbon dioxide.
Massachusetts v. EPA, 549 U.S. 497, 529 (2007). But
all parties here, including EPA, agree that the Mas-
sachusetts v. EPA interpretation of the term “air
pollutant” cannot control in this case, for purposes of
this very different Clean Air Act program for station-
ary facilities. Rather, as the parties agree, we must
look to the text and context of the Prevention of
Significant Deterioration statute to determine what
“air pollutant” covers here.

Looking at the relevant statutory text and con-
text, there would initially appear to be two plausible
interpretations of the term “air pollutant” for pur-
poses of the Prevention of Significant Deterioration
statute: (i) more broadly, an airborne compound that
is deemed harmful and is regulated by EPA in any
Clean Air Act program, which would include green-
house gases such as carbon dioxide; or (ii) more
narrowly, the six air pollutants that are regulated by
EPA in setting and enforcing the NAAQS, which
would cover carbon monoxide, lead, nitrogen dioxide,
ozone, particle pollution, and sulfur dioxide, but
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would not include greenhouse gases such as carbon
dioxide.

EPA chose the broader interpretation of “air
pollutant,” thereby greatly expanding the reach of the
Prevention of Significant Deterioration statute. But
that broader interpretation has a glaring problem, as
EPA itself recognized. In the context of the Prevention
of Significant Deterioration statute, EPA’s broader
interpretation would not mesh with other provisions
of the statute and would lead to absurd results.
That’s because the Prevention of Significant De-
terioration statute requires pre-construction permits
for facilities with the potential to emit more than
250 tons per year (or, for some facilities, 100 tons
per year) of any covered pollutant. See 42 U.S.C.
§§ 7475(a)(1), 7479(1). That would be a very low
trigger for emissions of greenhouse gases because
greenhouse gases are emitted in far greater quanti-
ties than the NAAQS pollutants. As a result, the low
trigger would mean a dramatically higher number of
facilities would fall within the program and have to
obtain pre-construction permits.

In an unusual twist, EPA openly acknowledged
the unreasonableness — indeed, the absurdity -
caused by its interpretation of the statute. If the
Prevention of Significant Deterioration program were
interpreted to require pre-construction permits based
on emissions of greenhouse gases, EPA candidly
stated that the result would be “so contrary to what
Congress had in mind — and that in fact so under-
mines what Congress attempted to accomplish with
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the PSD requirements — that it should be avoided
under the ‘absurd results’ doctrine.” 74 Fed. Reg.
55,292, 55,310 (Oct. 27, 2009).

But faced with those absurd consequences from
the broader interpretation of the statute, EPA sur-
prisingly did not choose the seemingly obvious option
of adopting the narrower and more sensible interpre-
tation of the term “air pollutant” for the Prevention of
Significant Deterioration statute — the interpreta-
tion limited to NAAQS air pollutants. Instead, EPA
plowed ahead with the broader interpretation. And
then, to try to deal with the absurd repercussions of
that interpretation for the Prevention of Significant
Deterioration statute, EPA re-wrote the very specific
250-ton trigger in the permitting requirement of the
statute, unilaterally raising that trigger for green-
house gas emissions from 250 tons to 100,000 tons — a
400-fold increase. See 75 Fed. Reg. 31,514 (June 3,
2010). EPA believed that re-writing the statute’s
permitting-triggers provision in this way would
reduce the number of facilities that would require
pre-construction permits and thereby “tailor” the
absurdity — that is, alleviate some of the absurdity
caused by interpreting “air pollutant” to cover green-
house gases.

' At the same time, EPA reserved the right to ratchet the
trigger all the way back down to 250 tons, thereby bringing more
and more facilities under the program at EPA’s unilateral
discretion. EPA’s assertion of such extraordinary discretionary
power both exacerbates the separation of powers concerns in

(Continued on following page)
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This is a very strange way to interpret a statute.
When an agency is faced with two initially plausible
readings of a statutory term, but it turns out that one
reading would cause absurd results, I am aware of no
precedent that suggests the agency can still choose
the absurd reading and then start rewriting other
perfectly clear portions of the statute to try to make it
all work out. And just recently, the Supreme Court
reminded the Executive Branch and the lower courts
that this is not the proper way to interpret a statute:
Instead of “reading new words into the statute” to
avoid absurd results, as the Government had urged in
that case, the Court said that the statute should be
interpreted so that “no absurdity arises in the first
place.” Kloeckner v. Solis, No. 11-184, slip op. at 13
(U.S. 2012).

Even limited to this case alone, the practical
implications of accepting EPA’s approach are obviously
major. And if this case stands as a precedent that
influences other agency decisionmaking, the future
consequences likewise could be significant: Agencies
presumably could adopt absurd or otherwise unrea-
sonable interpretations of statutory provisions and
then edit other statutory provisions to mitigate the
unreasonableness. Allowing agencies to exercise
that kind of statutory re-writing authority could

this case and underscores the implausibility of EPA’s statutory
interpretation. Put simply, the statute cannot be read to grant
discretion to EPA to raise or lower the permitting triggers as
EPA sees fit.
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significantly enhance the Executive Branch’s power
at the expense of Congress’s and thereby alter the
relative balance of powers in the administrative
process. I would not go down that road.

B

In my view, the statutory issue here is reasonably
straightforward. The Prevention of Significant Dete-
rioration statute’s definition of “major emitting facil-
ity” subjects a facility to the permitting requirement
based on the facility’s emissions of “air pollutants.”
See 42 U.S.C. §§ 7475(a)(1), 7479(1). In the context of
the Prevention of Significant Deterioration program
as a whole, it seems evident that the term “air pollu-
tant” refers to the NAAQS air pollutants.

To begin with, as explained above, interpreting
“air pollutant” in this context to refer to the NAAQS
air pollutants would avoid the absurd consequences
that EPA’s broader interpretation creates — namely,
the exponential increase in the number of facilities
that would be required to obtain pre-construction
permits. That single point alone provides dispositive
support for the narrower, NAAQS-specific interpreta-
tion. See, e.g., Taniguchi v. Kan Pacific Saipan, Ltd.,
132 S. Ct. 1997, 2004-05 (2012) (statutory context
supports narrower rather than broader reading of
statutory term).

Moreover, other provisions in the Prevention of
Significant Deterioration statute likewise plainly
use the term “air pollutant” to refer to the NAAQS
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air pollutants. The Prevention of Significant Deterio-
ration program is codified in Sections 7470 to 7479 of
Title 42. Of relevance here, Section 7473 sets guide-
lines for areas designated as in attainment of the
NAAQS and requires that the “concentration of any
air pollutant” in those areas not exceed certain con-
centrations permitted by the NAAQS. 42 U.S.C.
§ 7473(b)(4). The term “air pollutant” in Section
7473(b)(4) necessarily refers to the NAAQS air pollu-
tants. In addition, several other provisions in the
Prevention of Significant Deterioration statute simi-
larly refer to Section 7473(b)(4)s maximum con-
centrations for NAAQS pollutants. Each of those
references thus also necessarily employs a NAAQS-
specific use of the term “air pollutant.” See, e.g., 42
U.S.C. § 7473(c)(1) (listing exclusions from “the max-
imum allowable increases in ambient concentrations
of an air pollutant”); § 7474(a)(B) (redesignations
cannot cause “concentrations of any air pollutant”
to exceed the maximum); see also § 7475(a)(3)(A) (fa-
cility may not cause air pollution in excess of “maxi-
mum allowable concentration for any pollutant”).

So it’s clear that a variety of provisions in the
Prevention of Significant Deterioration statute use
“air pollutant” to refer to a NAAQS air pollutant. And
we presume that, unless otherwise indicated, the
term “air pollutant” is used the same way throughout
the Prevention of Significant Deterioration statute —
and here, we have no reason to conclude otherwise.
See IBP, Inc. v. Alvarez, 546 U.S. 21, 34 (2005)
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(“identical words used in different parts of the same
statute are generally presumed to have the same
meaning”).

By contrast, when Congress wanted, in the
Prevention of Significant Deterioration statute, to
refer to a broader set of pollutants than the NAAQS
pollutants, it did so expressly. Thus, a facility that
requires a pre-construction permit because of its
emissions of NAAQS pollutants must employ the best
available control technology for emissions not just of
“air pollutants” but of “each pollutant subject to
regulation under this chapter,” which — now that EPA
has regulated greenhouse gases in other parts of the
Clean Air Act — does include greenhouse gases. 42
U.S.C. § 7475(a)(4). By its terms, Section 7475(a)(4)
thus applies to greenhouse gases, not just the
NAAQS. Importantly, however, Congress did not
employ the language “each pollutant subject to regu-
lation under this chapter” in the statutory provision
setting forth which facilities must obtain a pre-
construction permit, the provision at issue in this
case. And the policy distinction drawn in Section
74'75(a)(4) is rather intuitive: Congress designed the
statute’s permitting requirement based on facilities’
NAAQS emissions, but, once those facilities are sub-
ject to the permitting requirement, they must also
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meet a range of other minimum environmental stan-

dards.’?

The overall objectives of the Prevention of Signif-
icant Deterioration statute also suggest that “air
pollutant” refers to the NAAQS air pollutants for
purposes of the permitting requirement. Importantly,
the Prevention of Significant Deterioration statute
applies only in areas that have met the NAAQS —
that is, areas that do not have excessive emissions of
the NAAQS air pollutants. If the purpose of this
statute were in part to address global warming by
requiring pre-construction permits for facilities that
emit greenhouse gases, as EPA’s reading suggests,
why would the statute target the construction of
facilities only in areas that are in compliance with the
NAAQS - and not elsewhere in the United States?
That would make little sense, which in turn further
suggests that EPA has misread the statute.

Moreover, as its name indicates, the Prevention
of Significant Deterioration statute is designed pri-
marily to prevent “deterioration” of an attainment
area’s air quality. The relevant air quality standards
that define whether an area is in attainment are the
NAAQS. In a statute expressly linked to the NAAQS

* Section 7479(1) — the definition of “major emitting facility”
— speaks of “any” air pollutant. But the word “any” just begs the
question of what the term “air pollutant” covers in the Preven-
tion of Significant Deterioration program. It’s either any air pol-
lutant regulated under the Clean Air Act or any of the NAAQS
air pollutants.
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and designed to ensure that air quality does not
“deteriorate” with respect to the NAAQS, it is some-
what illogical to read the statute as requiring pre-
construction permits simply because a facility may
emit substances that will not affect attainment of the
NAAQS. Under EPA’s approach, a facility could be
covered by the permitting requirement even if it
emits no NAAQS air pollutants at all. That, too,
makes little sense and suggests that EPA has misread
the statute.

A separate canon of interpretation further
demonstrates that EPA’s broad reading of the term
“air pollutant” is at odds with Congress’s design. By
requiring a vastly increased number of facilities to
obtain pre-construction permits, EPA’s interpretation
will impose enormous costs on tens of thousands of
American businesses, with corresponding effects on
American jobs and workers; on many American
homeowners who move into new homes or plan other
home construction projects; and on the U.S. economy
more generally. Yet there is literally no indication in
the text or legislative record that Members of Con-
gress ever contemplated — much less intended — such
a dramatic expansion of the permitting requirement
of the Prevention of Significant Deterioration statute.
Courts do not lightly conclude that Congress intended
such major consequences absent some indication that
Congress meant to do so. See FDA v. Brown & Wil-
liamson Tobacco Corp., 529 U.S. 120, 159-61 (2000).
Here, as elsewhere, we should not presume that
Congress hid an elephant in a mousehole.
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For all of those reasons — the statutory text, the
absurdity principle, the statutory context as demon-
strated by related statutory provisions, the overarch-
ing objectives of the statute, the major unintended
consequences of a broader interpretation — the Pre-
vention of Significant Deterioration statute as a
whole overwhelmingly indicates that the permitting
requirement is based on emissions of the NAAQS air
pollutants.

And just to reiterate, the simple and absolutely
dispositive point in this case is the following: The
broader interpretation of “air pollutant” adopted by
EPA produces what even EPA itself admits are absurd
consequences. When an agency is faced with two
plausible readings of a statutory term, but one read-
ing would cause absurd results, the agency cannot
choose the absurd reading. Here, therefore, EPA was
required to adopt the narrower and more sensible
interpretation of “air pollutant,” the interpretation
limited to the NAAQS pollutants. As the Supreme
Court has said, “interpretations of a statute which
would produce absurd results are to be avoided if
alternative interpretations consistent with the legis-
lative purpose are available.” Griffin v. Oceanic
Contractors, Inc., 458 U.S. 564, 575 (1982). Such an
“alternative interpretation[] consistent with the
legislative purpose” is readily available here.
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IT

If that were the end of the analysis, I would not
hesitate to conclude that EPA had adopted an imper-
missibly broad reading of the term “air pollutant” for
purposes of the permitting provision of the Preven-
tion of Significant Deterioration statute. But before
reaching that conclusion definitively, we need to
consider whether EPA’s approach was mandated by
the Supreme Court’s decision in Massachusetts v.
EPA, 549 U.S. 497 (2007). In that case, the Supreme
Court considered the general statutory term “air
pollutant” as applied to a different aspect of the Clean
Air Act — the motor vehicle emissions program. The
Court there interpreted “air pollutant” very broadly
to mean “all airborne compounds of whatever stripe,”
including greenhouse gases. Id. at 529.

Does Massachusetts v. EPA dictate EPA’s broader
interpretation of “air pollutant” in the different
context of the Prevention of Significant Deterioration
statute? The panel opinion seemed to think so; its
conclusion appears to have been heavily if not
dispositively influenced by Massachusetts v. EPA. See,
e.g., Coalition for Responsible Regulation, Inc. v. EPA,
684 F.3d 102, 134, 136 (D.C. Cir. 2012). In my view,
however, the holding in Massachusetts v. EPA does
not control the result in this case. Indeed, as ex-
plained more fully below, even EPA has concluded
that Massachusetts v. EPA does not control here. The
decision in Massachusetts v. EPA concerned the motor
vehicle emissions program, a point the Supreme
Court expressly noted many times in its opinion. The
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case did not purport to say that every other use of the
term “air pollutant” throughout the sprawling and
multifaceted Clean Air Act necessarily includes
greenhouse gases. Each individual Clean Air Act
program must be considered in context.’

Importantly, in Massachusetts v. EPA, the Su-
preme Court explicitly relied on the fact that the
Clean Air Act’s “capacious definition of ‘air pollu-
tant,”” did not appear “counterintuitive” or produce
“extreme” consequences in the context of motor
vehicle emissions. 549 U.S. at 531-32. But, as ex-
plained above, EPA’s capacious definition of “air
pollutant” is counterintuitive and does produce ex-
treme consequences in the context of the Prevention

° As an analogy, take the familiar example of “no vehicles in
the park.” Assume that a court has decided that the term
“vehicles” generally includes bicycles, and that no bicycles are
allowed in the park. Next assume that another park regulation
states that “all park service vehicles must have reinforced gas
tanks.” In that latter regulation, context tells us that the term
“vehicles” obviously does not include bicycles. Bicycles are still
vehicles in the abstract, but the gas-tank regulation logically
applies only to a specific subset of vehicles (namely, motor
vehicles).

So it is with “air pollutant” as used in different parts of the
Clean Air Act. Massachusetts v. EPA held that the term “air
pollutant” generally includes greenhouse gases. But that does
not mean that the term “air pollutant” can never be used in a
narrower sense. Greenhouse gases may qualify as “air pollu-
tants” in the abstract, but context tells us that the Prevention of
Significant Deterioration program uses the term “air pollutant”
to refer only to a subset of all air pollutants (namely, the NAAQS
pollutants).



App. 153

of Significant Deterioration statute, as EPA itself
acknowledges. Moreover, in this case, an alternative
and sensible interpretation of the term “air pollutant”
is readily discernible from the text, context, and
structure of the Prevention of Significant Deteriora-
tion statute as a whole — namely, the NAAQS-specific
interpretation.

To be sure, as noted earlier, the same words used
in different parts of an Act are often construed to
have the same meaning. See IBP, Inc. v. Alvarez, 546
U.S. 21, 34 (2005). If that were an inflexible com-
mand, the Massachusetts v. EPA interpretation of “air
pollutant” would certainly control here and through-
out the entire Clean Air Act. But as the Supreme
Court recently reminded us — in the context of inter-
preting the Clean Air Act — “the natural presumption
that identical words used in different parts of the
same act are intended to have the same meaning is
not rigid and readily yields whenever there is such
variation in the connection in which the words are
used as reasonably to warrant the conclusion that
they were employed in different parts of the act with
different intent.” Environmental Defense v. Duke
Energy Corp., 549 U.S. 561, 574 (2007) (internal
quotation marks and ellipsis omitted). As instructed
by the Supreme Court, we must interpret statutory
terms based on their context and in light of the stat-
ute as a whole, even if that approach on some occa-
sions means that the same term applies differently
in different parts of a statute. See, e.g., General
Dynamics Land Systems, Inc. v. Cline, 540 U.S. 581,
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596-97 (2004) (term “age” has different meanings
within Age Discrimination in Employment Act);
United States v. Cleveland Indians Baseball Co., 532
U.S. 200, 212-13 (2001) (term “wages paid” has differ-
ent meanings within Social Security Act Amendments
of 1939); Robinson v. Shell Oil Co., 519 U.S. 337, 343-
44 (1997) (term “employee” has different meanings
within Title VII).

The Supreme Court’s application of that interpre-
tive principle in Environmental Defense v. Duke
Energy — a decision issued on the same day as Massa-
chusetts v. EPA — is illuminating. There, the Supreme
Court confronted the Clean Air Act’s definition of a
stationary source “modification.” See 549 U.S. at 567-
68. That term was relevant to both the New Source
Performance Standards program and the Prevention
of Significant Deterioration program. The Court ruled
that EPA could interpret the term “modification”
differently for each of those two Clean Air Act pro-
grams, even though “the terms share a common
statutory definition.” Id. at 574. In so holding, the
Court analyzed the two programs’ different regu-
latory goals, noting that a “given term in the same
statute may take on distinct characters from associa-
tion with distinct statutory objects calling for differ-
ent implementation strategies.” Id.

The Supreme Court’s interpretive approach in
Environmental Defense v. Duke Energy — which
recognizes that the meaning of a statutory term in
the Clean Air Act may vary based on the particular
program at issue — shows that the Massachusetts v.
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EPA interpretation of “air pollutant” in the context of
the motor vehicle emissions program does not neces-
sarily require the same interpretation of “air pollu-
tant” in the context of the Prevention of Significant
Deterioration program. In Massachusetts v. EPA, the
Supreme Court emphasized that the regulation of
greenhouse gases in the motor vehicle emissions
program would not be “counterintuitive” and would
not lead to any “extreme measures.” 549 U.S. at 531.
Greenhouse gas standards would simply be added to
the other regulations already applicable to manufac-
turers of new motor vehicles, and any such standards
would take into account both cost and technological
feasibility. See 42 U.S.C. § 7521(a). By contrast, the
regulation of greenhouse gases in the Prevention of
Significant Deterioration program would be both
counterintuitive and extreme. Tens of thousands of
businesses and homeowners would be swept into the
Clean Air Act’s purview for the first time and hit with
permitting costs averaging $60,000, not to mention
the additional costs of trying to construct and main-
tain the facility in compliance with the relevant
emissions limits and technological standards. See 75
Fed. Reg. 31,514, 31,556 (June 3, 2010). In addition,
the costs associated with a vastly expanded permit-
ting requirement would deter numerous projects from
even starting in the first place. The major differences
between the motor vehicle emissions program and the
Prevention of Significant Deterioration program thus
neatly fit the Environmental Defense v. Duke Energy
paradigm of “distinct statutory objects calling for
different implementation strategies.”
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In reaching that conclusion, it bears mention
that the Clean Air Act is a very complicated statute
encompassing several distinct environmental pro-
grams. It is no surprise, then, that the motor vehicle
emissions program and the Prevention of Significant
Deterioration program are not the only parts of the
Act to employ a term like “air pollutant” in a context-
dependent way. For example, the visibility program
applies to facilities based on their emissions of “any
pollutant.” 42 U.S.C. § 7491(g)(7). In the context of
that program, EPA has interpreted the term “any
pollutant” to mean “any visibility-impairing pollutant,”
which obviously does not include greenhouse gases. 40
C.F.R. pt. 51, App. Y, § ILLA. Similarly, the nonattain-
ment program applies to areas that have been desig-
nated as nonattainment “for any air pollutant.” 42
U.S.C. § 7501(2). In the context of that program, the
term “air pollutant” is logically limited to the NAAQS
air pollutants, which are the only pollutants for
which an area can be designated as nonattainment.
Id. § 7407(d)(1)(A). All of that simply underscores
that a court should exercise caution before reflexively
importing the interpretations applicable to one Clean
Air Act program into a distinct Clean Air Act pro-
gram.

Any lingering doubt that Massachusetts v. EPA
does not control here is dispelled when we recall that
EPA itself has rejected Massachusetts v. EPA’s inter-
pretation of “air pollutant” for the Prevention of
Significant Deterioration statute. The Court in Mas-
sachusetts v. EPA said that “air pollutant” meant “all
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airborne compounds of whatever stripe.” 549 U.S. at
529. EPA has acknowledged, however, that such
a broad definition cannot possibly extend to the use
of the term “air pollutant” in the Prevention of Signif-
icant Deterioration statute. EPA understood that it
would be absurd to require pre-construction permits
because of emissions of any airborne compound,
including emissions of airborne compounds that have
not been deemed harmful and regulated under the
Clean Air Act. To avoid rendering the Prevention of
Significant Deterioration statute an absurdity, EPA
construed “air pollutant” to mean certain air pollu-
tants — in particular, “any regulated air pollutant.”

The critical point for present purposes — and it
really is a critical point in thinking about the signifi-
cance of Massachusetts v. EPA to the present case — is
that EPA itself recognized that the Massachusetts v.
EPA definition of “air pollutant” cannot and does not
control how to interpret “air pollutant” in the Preven-
tion of Significant Deterioration context. As it tries to
justify its broad interpretation of the Prevention of
Significant Deterioration statute, EPA cannot simul-
taneously latch on to Massachusetts v. EPA and reject
Massachusetts v. EPA.

If Massachusetts v. EPA does not control here —
and even EPA admits that it does not — then we are
back where we started. EPA was faced with two
initially plausible interpretations of “air pollutant”
for purposes of the permitting requirement of the
Prevention of Significant Deterioration statute. One
interpretation created patent absurdities and made
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little sense given the other statutory provisions. The
other interpretation fit comfortably and sensibly
within the statutory text and context. EPA nonethe-
less chose the first option. In my view, EPA’s reading
of the statute was impermissible. An agency cannot
adopt an admittedly absurd interpretation and dis-
card an eminently sensible one.

Given all of this, the case seems reasonably
straightforward. So how did the panel opinion reach
the opposite conclusion? I respectfully have three
main points of disagreement. First, as I read it, the
panel opinion was decisively influenced by Massachu-
setts v. EPA’s interpretation of “air pollutant” in the
context of the motor vehicle emissions program. But
in light of the material differences between the motor
vehicle emissions program and the Prevention of
Significant Deterioration program, the Massachusetts
v. EPA interpretation cannot control here, as even
EPA acknowledges. Second, the panel opinion at-
tempted to buttress its choice of a broad interpreta-
tion of the term “air pollutant” by pointing to Section
7475(a)(4), the provision in the Prevention of Signifi-
cant Deterioration program requiring covered facili-
ties to use the best available control technology. But
as explained above, Section 7475(a)(4) actually cuts
the other way because it specifically refers to “each
pollutant subject to regulation under this chapter,”
which now does include greenhouse gases — whereas,
by contrast, other statutory provisions in the Preven-
tion of Significant Deterioration program clearly
employ a NAAQS-specific interpretation of the
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unadorned term “air pollutant.” Third, the panel gave
insufficient weight to the most critical point in this
case, the absurd consequences of EPA’s broad inter-
pretation. This was a mistake because the ultimate
clincher in this case is one simple point: EPA chose an
admittedly absurd reading over a perfectly natural
reading of the relevant statutory text. An agency
cannot do that.

I1I

In finding EPA’s statutory interpretation legally
impermissible, I do not in any way want to diminish
EPA’s vital policy objectives. EPA’s regulations for the
Prevention of Significant Deterioration statute may
well be a good idea as a matter of policy. The task of
dealing with global warming is urgent and important.
But as in so many cases, the question here is: Who
Decides? The short answer is that Congress (with the
President) sets the policy through statutes, agencies
implement that policy within statutory limits, and
courts in justiciable cases ensure that agencies stay
within the statutory limits set by Congress. A court’s
assessment of an agency’s compliance with statutory
limits does not depend on whether the agency’s policy
is good or whether the agency’s intentions are lauda-
tory. Even when that is true, we must enforce the
statutory limits. See Hamdan v. United States, 696
F.3d 1238 (D.C. Cir. 2012) (ruling that Executive
Branch exceeded statutory authority in wartime
prosecution of al Qaeda member).
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In cases like this one, the bedrock underpinnings
of our system of separation of powers are at stake. To
be sure, courts must be wary of undue interference
with an agency’s action implementing its statutory
responsibilities. See American Radio Relay League,
Inc. v. FCC, 524 F.3d 227 (D.C. Cir. 2008) (separate
opinion of Kavanaugh, J.); see also Desert Citizens
Against Pollution v. EPA, 699 F.3d 524 (D.C. Cir.
2012); National Environmental Development Associa-
tion’s Clean Air Project v. EPA, 686 F.3d 803 (D.C. Cir.
2012); American Petroleum Institute v. EPA, 684 F.3d
1342 (D.C. Cir. 2012); ATK Launch Systems, Inc. v.
EPA, 669 F.3d 330 (D.C. Cir. 2012); Natural Resources
Defense Council v. EPA, 661 F.3d 662 (D.C. Cir. 2011);
Medical Waste Institute & Energy Recovery Council v.
EPA, 645 F.3d 420 (D.C. Cir. 2011). To take one sali-
ent and important example, the statutory scheme
gives EPA significant discretion in setting the
NAAQS for the NAAQS air pollutants — a discretion
the courts must respect.

But at the same time, undue deference or abdica-
tion to an agency carries its own systemic costs. If a
court mistakenly allows an agency’s transgression of
statutory limits, then we green-light a significant
shift of power from the Legislative Branch to the
Executive Branch. The Framers of the Constitution
did not grant the Executive Branch the authority to
set economic and social policy as it sees fit. Rather,
the Framers gave Congress, along with the Presi-
dent, that legislative role (subject to constitutional
limits), and they assigned the Executive Branch the
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executive power to issue rules and enforce the law
within the limits set by Congress."

It is true that the legislative process can be
cumbersome and frustrating, and the Executive
Branch often is well-intentioned in wanting to ad-
dress pressing policy concerns quickly, before the
sometimes glacial congressional machinery can be
stirred to action.” The legislative process can be slow
because the Constitution makes it far harder to enact
legislation than to block it: Under the Constitution,
three different entities must agree in order to enact
legislation — the House, the Senate, and the President
(or two-thirds of both the House and the Senate to
override a President’s veto). But the Framers knew
the legislative process would be laborious. They
designed it that way. The time and difficulty of
enacting new legislation has never justified an
agency’s contravention of statutory limits. The

* In protecting national security, the Executive has some
Article II authority to act in certain circumstances in the
Nation’s defense even without specific congressional authoriza-
tion. This is known as Youngstown category two. See Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson,
dJ., concurring). There is no general Youngstown category two
authority in the domestic social and economic realms, where the
Executive must have statutory authority in order to act.

> In 2009, the House of Representatives passed a global
warming bill that was supported by the President. But the
Senate did not pass it. In the early 2000s, Senators McCain and
Lieberman sought to pass global warming legislation, but no law
was ultimately enacted. Numerous other bills have been intro-
duced over the years, and various legislative efforts are ongoing.
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Framers specifically contemplated, moreover, that
there would be situations where the Executive
Branch confronts a pressing need that it does not
have current authority to address. In those circum-
stances, the Constitution’s Recommendations Clause
provides that the President may “recommend” to
Congress “such Measures as he shall judge necessary
and expedient.” U.S. ConsrT. art. II, § 3.

Importantly, the separation of powers and checks
and balances of our system are designed not just to
ensure that the Branches operate within the proper
spheres of their authority, but also to protect individ-
ual liberty. As the Supreme Court has explained
many times, “while a government of opposite and
rival interests may sometimes inhibit the smooth
functioning of administration, the Framers recog-
nized that, in the long term, structural protections
against abuse of power were critical to preserving
liberty. . .. The failures of ... regulation may be a
pressing national problem, but a judiciary that li-
censed extraconstitutional government with each
issue of comparable gravity would, in the long run, be
far worse.” Free Enterprise Fund v. Public Company
Accounting Quversight Board, 130 S. Ct. 3138, 3157
(2010) (internal quotation marks, alterations, and
citations omitted).

As a court, it is not our job to make the policy
choices and set the statutory boundaries, but it is
emphatically our job to carefully but firmly enforce
the statutory boundaries. That bedrock separation of
powers principle accounts for my concern about this
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case. Here, as I see it, EPA went well beyond what
Congress authorized for the Prevention of Significant
Deterioration statute. I respectfully disagree with the
panel’s resolution of this issue, and given the overall
importance of the case, I respectfully dissent from the
denial of rehearing en banc.
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RELEVANT SECTIONS — CLEAN AIR ACT
(42 U.S.C. § 7401, et seq.)

Section 107 (42 U.S.C. § 7407)

(a) Responsibility of each State for air quality;
submission of implementation plan Each State
shall have the primary responsibility for assuring
air quality within the entire geographic area
comprising such State by submitting an imple-
mentation plan for such State which will specify
the manner in which national primary and sec-
ondary ambient air quality standards will be
achieved and maintained within each air quality
control region in such State.

(d) Designations. —
(1) Designations generally. —

(A) Submission by governors of initial
designations following promulgation of
new or revised standards. — By such date
as the Administrator may reasonably re-
quire, but not later than 1 year after
promulgation of a new or revised na-
tional ambient air quality standard for
any pollutant under section 109, the
Governor of each State shall (and at any
other time the Governor of a State
deems appropriate the Governor may)
submit to the Administrator a list of all
areas (or portions thereof) in the State,
designating as —
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(i) nonattainment, any area that
does not meet (or that contributes to
ambient air quality in a nearby area
that does not meet) the national
primary or secondary ambient air
quality standard for the pollutant,

(i1) attainment, any area (other
than an area identified in clause (i))
that meets the national primary or
secondary ambient air quality stan-
dard for the pollutant, or

(i1i) unclassifiable, any area that
cannot be classified on the basis of
available information as meeting or
not meeting the national primary or
secondary ambient air quality stan-
dard for the pollutant. The Adminis-
trator may not require the Governor
to submit the required list sooner
than 120 days after promulgating a
new or revised national ambient air
quality standard.

Section 161 (42 U.S.C. § 7471)

In accordance with the policy of section 7401
(b)(1) of this title, each applicable implementa-
tion plan shall contain emission limitations and
such other measures as may be necessary, as de-
termined under regulations promulgated under
this part, to prevent significant deterioration of
air quality in each region (or portion thereof) des-
ignated pursuant to section 7407 of this title as
attainment or unclassifiable.
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Section 165 (42 U.S.C. § 7475)

(a) Major emitting facilities on which construc-
tion is commenced

No major emitting facility on which construction
is commenced after August 7, 1977, may be con-
structed in any area to which this part applies
unless —

(1) a permit has been issued for such pro-
posed facility in accordance with this part
setting forth emission limitations for such
facility which conform to the requirements of
this part;

Section 169 (42 U.S.C. § 7479):

For purposes of this part:

(1) The term “major emitting facility” means
any of the following stationary sources of air pol-
lutants which emit, or have the potential to emit,
one hundred tons per year or more of any air pol-
lutant from the following types of stationary
sources: [listing 26 particular stationary source
categories]. Such term also includes any other
source with the potential to emit two hundred
and fifty tons per year or more of any air pollu-
tant. This term shall not include new or modified
facilities which are nonprofit health or education
institutions which have been exempted by the
State [emphasis added].



App. 167

Section 501 (42 U.S.C. § 7661):
As used in this subchapter —

(2) Major source

The term “major source” means any stationary
source (or any group of stationary sources located
within a contiguous area and under common con-
trol) that is either of the following:

(A) A major source as defined in section
7412 [pertaining to hazardous air pollutants] of
this title.

(B) A major stationary source as defined in
section 7602 of this title [defining the term “ma-
jor stationary source” to mean any stationary fa-
cility or source of air pollutants which directly
emits, or has the potential to emit, one hundred
tons per year or more of any air pollutant] or part
D of subchapter I of this chapter [pertaining to
sources in nonattainment areas].

Section 502 (42 U.S.C. § 7661(a))

(a) Violations

... The Administrator may, in the Administra-
tor’s discretion and consistent with the applicable
provisions of this chapter, promulgate regula-
tions to exempt one or more source categories
(in whole or in part) from the requirements of
this subsection if the Administrator finds that
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compliance with such requirements is impracti-
cable, infeasible, or unnecessarily burdensome on
such categories, except that the Administrator
may not exempt any major source from such re-
quirements.
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Excerpt from EPA Technical Support Document for
the Endangerment Finding, defining the meaning of
“very likely” as 90-99% certainty. JA03355:

Box 1.2: Communication of Uncertainty in the
IPCC Fourth Assessment Report and CCSP/
USGCRP

Because some aspects of climate change are better
understood, established, and/or resolved than others
and involve projections, it is helpful to precisely con-
vey the degree of certainty of statements and find-
ings. Uncertainty can arise from a variety of sources:
(1) a misspecification of the cause(s), such as the
omissions of a causal factor resulting in spurious
correlations; (2) mischaracterization of effect(s), such
as a model that predicts cooling rather than warming;
(3) absence of or imprecise measurement or calibra-
tion; (4) fundamental stochastic (chance) processes;
(5) ambiguity over the temporal ordering of cause and
effect; (6) time delays in cause and effect; and (7) com-
plexity where cause and effect between certain factors
are camouflaged by a context with multiple causes
and effects, feedback loops, and considerable noise
(CCSP, 2008b). For this reason, climate change as-
sessments have developed procedures and terminol-
ogy for communicating uncertainty. Consistent and
transparent treatment of uncertainty helps minimize
ambiguity and opportunities for misinterpretation of
language.
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IPCC Fourth Assessment Report Uncertainty
Treatment

A set of terms to describe uncertainties in current
knowledge is common to all parts of the IPCC Fourth
Assessment Report based on the Guidance Notes for
Lead Authors of the IPCC Fourth Assessment Report
on Addressing Uncertainties(http://www.ipcc.ch/pdf/
assessment-report/ar4/wgl/ar4-uncertaintyguidance
note.pdf), produced by the IPCC in July 2005 (IPCC,
2005). Any use of these terms in association with
IPCC statements in this Technical Support Document
carries the same meaning as originally intended in
the IPCC Fourth Assessment Report.

Description of confidence

Based on a comprehensive reading of the literature
and their expert judgment, authors have assigned a
confidence level as to the correctness of a model, an
analysis, or a statement as follows:

Very high confidence At least 9 out of 10 chance
of being correct

High confidence About 8 out of 10 chance
Medium confidence About 5 out of 10 chance
Low confidence About 2 out of 10 chance

Very low confidence  Less than a 1 out of 10 chance

Description of likelihood

Likelihood refers to a probabilistic assessment of
some well defined outcome having occurred or occur-
ring in the future, and may be based on quantitative
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analysis or an elicitation of expert views. When
authors evaluate the likelihood of certain outcomes,
the associated meanings are:

Virtually certain >99% probability of
occurrence

Very likely 90 to 99% probability

Likely 66 to 90% probability

About as likely as not 33 to 66% probability

Unlikely 10 to 33% probability

Very unlikely 1 to 10% probability

Exceptionally unlikely <1% probability

CCSP/USGCRP Uncertainty Treatment

In many of its SAPs and its report “Global Climate
Change Impacts in the United States” (Karl et al.,
2009), the CCSP/USGCRP uses the same or similar
terminology to the IPCC to describe confidence and
likelihood. However, there is some variability from
report to report, so readers should refer to the indi-
vidual SAPs for a full accounting of the respective
uncertainty language. In this document, when refer-
encing CCSP/USGCRP reports, EPA attempted to
reflect the underlying CCSP/USGCRP reports’ termi-
nology for communicating uncertainty.
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Excerpt from US Climate Change Science Program
(“CCSP”), Synthesis and Assessment Product 1.1,
Temperature Trends in the Lower Atmosphere,
Steps for Reconciling and Understanding Differ-
ences, p. 64. JA05120:

Lower Stratosphere Middle Troposphere/Surface  Lower Troposphere/Surface
So—— —v— ? 80 — o B a0 v v
A . B : Cc
60 \!}J 60 : B0
yd
45 J a5 45
ie »
?.Q +
30 L\ L 30 30
' \
s &w
15 ¥ 1
. \
4 . 15 15
8 4 & | 8 8
£0 |\ Il 1 €0 20
3 . T 5 |
O 4
-15 15
-30 =30
45} " —Taal 45
::'.; : —PLT?A
P - T
bl LR E “Tzp| & —TaTp
gz =TsN =Ts:N

‘.m—:"l.l 12 -10 08 10_5.:&!. 042 00

Trand ("Cidecade)
R=RSS A=UAH

I" Lower Stratosphare Tz- Mid Treposphere to
Lower Stratosphere

e T T T T T T Y

Trend (*Cidecade)
U = HadAT2 M = UmMd

oo o oz 05

P = RATPAC
I‘z,l_.l Lower Troposphers

Trend ("Cldecade)
N = NOAA
T Surlace

Figure 3.5: Temperature trends for 1979-2004
(°C/decade) by latitude.
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Left: stratospheric temperature (T, based on RSS
(red) and UAH (blue) satellite datasets, and RATPAC
(violet) and HadAT?2 (green) radiosonde datasets.

Middle: mid-tropospheric temperature (T,) based on
UMd (orange), RSS (red) and UAH (blue) satellite
datasets, and RATPAC (violet) and HadAT2 (green)
radiosonde datasets; and surface temperature (T,)
from NOAA data (black).

Right: surface temperature (T,) from NOAA data
(black) and lower tropospheric temperature (T,,)
from RSS (red) and UAH satellite data (blue), and
from RATPAC (violet) and HadAT2 (green) radi-
osonde data.

Filled circles denote trends estimated to be statisti-
cally significantly different from zero (at the 5%
level). A Student’s t-test, using the lag-1 autocorrela-
tion to account for the non-independence of residual
values about the trend line, was used to assess signif-
icance (see Appendix A for discussion of confidence
intervals and significance testing).
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Excerpt from Public Comment submitted by Joseph
D’Aleo on the Endangerment Finding, regarding
past warming in the Arctic. JA02615, 02617:

THE ARCTIC

Warming in the arctic has shown to be cyclical in
nature. This was acknowledged in the AR4 which
mentioned the prior warming and ice reduction in the
1930s and 1940s. Warming results in part from the
reduction of arctic ice extent because of flows of the
warm water associated with the warm phases of the
PDO and AMO into the arctic from the Pacific
through the Bering Straits and the far North Atlantic
and the Norwegian Current.

Hartmann et al., 2005 showed how the rapid Great
Pacific Climate Shift that was the change of the PDO
from cold to warm in 1977 produced stepladder
discontinuities in Alaskan temperatures.

Polyakov et al (2002) created a temperature record
using stations north of 62 degrees N. The late 1930s-
early 1940s were clearly the warmest of the last
century. In addition, the numbers of available obser-
vations in the late 1930s-early 1940s (slightly more
than 50) is comparable to recent decades. The annual
temperatures are plotted in figure 3.
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Arctic Average Annual Temperature Anomalies
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Excerpt from Public Comment submitted by Joseph
D’Aleo on the Endangerment Finding, regarding the
absence of any trend in extreme events. JA01280,
01283:

When examined on a state by state basis, the 1930s
jumps out as the warmest decade with 24 state
records. 37 records occurred before the 1970s.

All-time Record Highs By State

8
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Excerpt from U.S. Climate Change Science Pro-
gram, Synthesis and Assessment Product 3.3,
Weather and Climate Extremes in a Changing
Climate, p. 39, Figure 2.3. JA05139:
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Figure 2.3: Time series of (a) annual values of a U.S.
national average “heat wave” index. Heat waves are
defined as warm spells of 4 days in duration with
mean temperature exceeding the threshold for a 1 in
10 year event. (updated from Kunkel et al., 1999);
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(b) Area of the United States (in percent) with much
above normal daily high temperatures in summer; (c)
Area of the United States (in percent) with much
above normal daily low temperatures in summer.
Blue vertical bars give values for individual seasons
while red lines are smoothed (9-year running) aver-
ages. The data used in (b) and (c) were adjusted to
remove urban warming bias.
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Excerpt from Public Comment submitted by Joseph
D’Aleo on the Endangerment Finding. JA02587:

Annual CO2 versus USHCN V2 Termps
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Figure 7: USHCN version 2 annual mean tempera-
tures versus annual average CO2 sice [sic] 1895.
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Excerpt from US Climate Change Science Program,
Synthesis and Assessment Product 1.1, Temperature
Trends in the Lower Atmosphere, Steps for Reconciling
and Understanding Differences, p. 25; Figure 1.3(F);
graph showing tropical upper tropospheric hot spot
predicted by theory and simulated by models. JA05113:

PCM Simulations of Zonal-Mean Atmospheric Tem-
perature Change
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Figure 1.3: PCM simulations of the vertical profile of
temperature change due to various forcings, and the
effect due to all forcings taken together [F] (after
Santer et al., 2000).




Excerpt from US Climate Change Science Program, Synthesis and Assessment Product 1.1,
Temperature Trends in the Lower Atmosphere, Steps for Reconciling and Understanding Dif-
ferences, p. 62, Figure 3.4b; graph showing absence of tropical upper tropospheric hot spot in
multiple independent data sets. JA05118:
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Figure 3.4b: Tropical (20°N-20°S) temperature trends (°C/decade) for 1979-2004 from Table 3.4
plotted as symbols. See figure legend for definition of symbols. Filled symbols denote trends
estimated to be statistically significantly different from zero (at the 5% level). A Student’s t-test,
using the lag-1 autocorrelation to account for the non-independence of residual values about the
trend line, was used to assess significance (see Appendix A for discussion of confidence intervals
and significance testing).
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Excerpt from Public Comment submitted by Joseph
D’Aleo on the Endangerment Finding. JA02584:

IPCC AR4 TS Fig. 26 Updated
(2008: Jan-July only)
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Figure 4: IPCC model scenarios versus actual satel-
lite derived temperatures adjusted to the surface and
Hadley CRUT in the lower troposphere (Source John
Christy UAH)
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Excerpt from Public Comment, authored by Profes-
sor Richard S. Lindzen, Alfred P. Sloan Professor of
Atmospheric Sciences, M.I.T., discussing model
validity. EPA Docket No. EPA-HQ-OAR-2009-0171-
11564, pp. 2-3:

The matter of what are the questions really at issue
is by no means obvious. That atmospheric CO, levels
have risen from about 280 ppmv to 380 ppmv since
the industrial revolution began is generally accepted.
Similarly, it appears that there has been a net in-
crease in global mean temperature anomaly over the
same period of about 0.5-0.8C. However, this increase
has been irregular implying a significant contribution
from natural variability. Indeed, warming, cooling,
and change, in general, are natural features of the
climate. The mere existence of change tells us noth-
ing beyond this. The serious questions involve quanti-
tative issues. Is the warming sufficiently large to
exclude natural origin? Is the sensitivity of climate
such that we might reasonably expect such large
warming in the future as a result of human activi-
ties? Is the net impact of such warming likely to be
beneficial or detrimental? Are the proposed policies of
relevance to climate per se? The public discussion of
the global warming (or the peculiarly relabeled
climate change) issue has generally conflated the
non-serious and serious issues to the detriment of
significant meaning. Gore’s powerpoint presentation
exemplifies this intentional and misleading confu-
sion.
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Note that just as the existence of change per se is no
cause for alarm or even surprise, neither is the fact
that some part of such change must certainly be due
to man’s activities. This would hardly need mention-
ing but for the fact that the iconic claim of the IPCC
AR4 was that most of the change of temperature over
the period since 1954 was due to man. Even, if true,
this statement would hardly support alarm. However,
once one looks at the argument presented by the
IPCC, one readily sees how embarrassing the claim
really is. What was done, was to take a large number
of models that could not reasonably simulate known
patterns of natural behavior (such as ENSO, the
Pacific Decadal Oscillation, the Atlantic Multidecadal
Oscillation), claim that such models nonetheless
accurately depicted natural internal climate variabil-
ity, and use the fact that these models could not
replicate the warming episode from the mid seventies
through the mid nineties, to argue that forcing was
necessary and that the forcing must have been due to
man. The argument makes arguments in support of
intelligent design sound rigorous by comparison. It
constitutes a rejection of scientific logic, while widely
put forward as being ‘demanded’ by science. Equally
ironic, the fact that the global mean temperature
anomaly ceased increasing by the mid nineties is
acknowledged by modeling groups as contradicting
the main claim of the so-called attribution argument
(Smith et al, 2007, Keenlyside et al, 2008). The be-
havior of the temperature anomalies is readily seen
in the records of any of the official IPCC sources (viz
figures 1 and 1a). Note that the failure of the models
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to predict the cessation of warming in the mid 90’s
(except for a bump associated with a major El Nino
event in 1998), does not disprove the possibility of
significant anthropogenic warming. What it does
disprove is the claim that the data provides evidence
that recent warming is mostly due to man. It must be
emphasized that the popular projections of catastro-
phe hardly follow simply from warming (at any level).
They all depend on many additional and unpredicta-
ble factors.
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Excerpts from Nongovernmental International
Panel on Climate Change (“NIPCC”), Final Report,
Climate Change Reconsidered, pp. 2-3; 9-11. (Copy-
righted material not available in public EPA Docket
for Endangerment Finding; available at http:/www.
nipccreport.org/reports/2009/pdf/CCR2009FullReport.
pdf, last visited April 4, 2013):

Key Findings by Chapter

Chapter 1. Global Climate Models and Their
Limitations

* The IPCC places great confidence in the ability of
general circulation models (GCMs) to simulate
future climate and attribute observed climate
change to anthropogenic emissions of greenhouse
gases.

* The forecasts in the Fourth Assessment Report
were not the outcome of validated scientific pro-
cedures. In effect, they are the opinions of scien-
tists transformed by mathematics and obscured
by complex writing. The IPCC’s claim that it is
making “projections” rather than “forecasts” is
not a plausible defense.

* Today’s state-of-the-art climate models fail to
accurately simulate the physics of earth’s
radiative energy balance, resulting in uncertain-
ties “as large as, or larger than, the doubled CO,
forcing.”

* Along list of major model imperfections prevents
models from properly modeling cloud formation
and cloud-radiation interactions, resulting in
large differences between model predictions and
observations.
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¢ Computer models have failed to simulate even
the correct sign of observed precipitation anoma-
lies, such as the summer monsoon rainfall over
the Indian region. Yet it is understood that pre-
cipitation plays a major role in climate change.

% % &

Global Climate Models and Their Limitations

1. Global Climate Models and Their Limitations
1.1. Models and Forecasting
1.2 Radiation
1.3. Clouds
1.4. Precipitation

Introduction

Because the earth-ocean-atmosphere system is so
vast and complex, it is impossible to conduct a small-
scale experiment that reveals how the world’s climate
will change as the air’s greenhouse gas (GHG) con-
centrations continue to rise. As a result, scientists try
to forecast the effect of rising GHG by looking back-
wards at climate history to see how the climate
responded to previous “forcings” of a similar kind, or
by creating computer models that define a “virtual”
earth-ocean-atmosphere system and run scenarios or
“story lines” based on assumptions about future
events.
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The Intergovernmental Panel on Climate Change
(IPCC) places great confidence in the ability of gen-
eral circulation models (GCMs) to simulate future
climate and attribute observed climate change to
anthropogenic emissions of greenhouse gases. It says
“climate models are based on well-established physi-
cal principles and have been demonstrated to repro-
duce observed features of recent climate ... and past
climate changes ... There is considerable confidence
that Atmosphere-Ocean General Circulation Models
(AOGCMs) provide credible quantitative estimates of
future climate change, particularly at continental and
larger scales” (IPCC, 2007-1, p. 591).

To be of any validity, GCMs must incorporate all
of the many physical, chemical, and biological pro-
cesses that influence climate in the real world, and
they must do so correctly. A review of the scientific
literature reveals numerous deficiencies and short-
comings in today’s state-of-the-art models, some of
which deficiencies could even alter the sign of pro-
jected climate change. In this chapter, we first ask if
computer models are capable in principle of produc-
ing reliable forecasts and then examine three areas of
model inadequacies: radiation, clouds, and precipita-
tion.

References

IPCC. 2007-1. Climate Change 2007: The Physical
Science Basis. Contribution of Working Group I to the
Fourth Assessment Report of the Intergovernmental
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Panel on Climate Change. Solomon, S., D. Qin, M.
Manning, Z. Chen, M. Marquis, K.B. Averyt, M.
Tignor and H.L. Miller. (Eds.) Cambridge University
Press, Cambridge, UK.

1.1. Models and Forecasting

J. Scott Armstrong, professor, The Wharton School,
University of Pennsylvania and a leading figure in
the discipline of professional forecasting, has pointed
out that forecasting is a practice and discipline in
its own right, with its own institute (International
Institute of Forecasters, founded in 1981), peer-
reviewed journal (International Journal of Forecast-
ing), and an extensive body of research that has been
compiled into a set of scientific procedures, currently
numbering 140, that must be used to make reliable
forecasts (Principles of Forecasting: A Handbook for
Researchers and Practitioners, by J. Scott Armstrong,
Kluwer Academic Publishers, 2001).

According to Armstrong, when physicists, biolo-
gists, and other scientists who do not know the rules
of forecasting attempt to make climate predictions
based on their training and expertise, their forecasts
are no more reliable than those made by nonexperts,
even when they are communicated through complex
computer models (Armstrong, 2001). In other words,
forecasts by scientists, even large numbers of very
distinguished scientists, are not necessarily scientific
forecasts. In support of his position, Armstrong and
a colleague cite research by Philip E. Tetlock (2005),
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a psychologist and professor of organizational behav-
ior at the University of California, Berkeley, who
“recruited 288 people whose professions included
‘commenting or offering advice on political and eco-
nomic trends.” He asked them to forecast the probabil-
ity that various situations would or would not occur,
picking areas (geographic and substantive) within
and outside their areas of expertise. By 2003, he had
accumulated more than 82,000 forecasts. The experts
barely if at all outperformed non-experts and neither
group did well against simple rules” (Green and
Armstrong, 2007). The failure of expert opinion to
lead to reliable forecasts has been confirmed in scores
of empirical studies (Armstrong, 2006; Craig et al.,
2002; Cerf and Navasky, 1998; Ascher, 1978) and
illustrated in historical examples of incorrect fore-
casts made by leading experts (Cerf and Navasky,
1998).

In 2007, Armstrong and Kesten C. Green of
Monash University conducted a “forecasting audit” of
the IPCC Fourth Assessment Report (Green and
Armstrong, 2007). The authors’ search of the contri-
bution of Working Group I to the IPCC “found no
references ... to the primary sources of information
on forecasting methods” and “the forecasting proce-
dures that were described [in sufficient detail to be
evaluated] violated 72 principles. Many of the viola-
tions were, by themselves, critical.”

One principle of scientific forecasting Green and
Armstrong say the IPCC violated is “Principle 1.3
Make sure forecasts are independent of politics.” The
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two authors write, “this principle refers to keeping
the forecasting process separate from the planning
process. The term ‘politics’ is used in the broad sense
of the exercise of power.” Citing David Henderson
(Henderson, 2007), a former head of economics and
statistics at the Organization for Economic Coopera-
tion and Development (OECD), they say “the IPCC
process is directed by non-scientists who have policy
objectives and who believe that anthropogenic global
warming is real and danger.” They conclude:

The forecasts in the Report were not the out-
come of scientific procedures. In effect, they
were the opinions of scientists transformed
by mathematics and obscured by complex
writing. Research on forecasting has shown
that experts’ predictions are not useful in
situations involving uncertainty and com-
plexity. We have been unable to identify any
scientific forecasts of global warming. Claims
that the Earth will get warmer have no more
credence than saying that it will get colder.

Scientists working in fields characterized by
complexity and uncertainty are apt to confuse the
output of models — which are nothing more than a
statement of how the modeler believes a part of the
world works — with real-world trends and forecasts
(Bryson, 1993). Computer climate modelers certainly
fall into this trap, and they have been severely crit-
icized for failing to notice that their models fail
to replicate real-world phenomena by many scien-
tists, including Balling (2005), Christy (2005), Essex
and McKitrick (2007), Frauenfeld (2005), Michaels
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(2000, 2005, 2009), Pilkey and Pilkey-Jarvis (2007),
Posmentier and Soon (2005), and Spencer (2008).

Canadian science writer Lawrence Solomon

(2008) interviewed many of the world’s leading scien-
tists active in scientific fields relevant to climate
change and asked them for their views on the reliabil-
ity of the computer models used by the IPCC to detect
and forecast global warming. Their answers showed a
high level of skepticism:

Prof. Freeman Dyson, professor of physics at the
Institute for Advanced Study at Princeton Uni-
versity, one of the world’s most eminent physi-
cists, said the models used to justify global
warming alarmism are “full of fudge factors” and
“do not begin to describe the real world.”

Dr. Zbigniew Jaworowski, chairman of the Scien-
tific Council of the Central Laboratory for Radio-
logical Protection in Warsaw and former chair of
the United Nations Scientific Committee on the
Effects of Atomic Radiation, a world-renowned
expert on the use of ancient ice cores for climate
research, said the U.N. “based its global-warming
hypothesis on arbitrary assumptions and these
assumptions, it is now clear, are false.”

Dr. Richard Lindzen, a professor of meteorology
at ML.I.T. and member of the National Research
Council Board on Atmospheric Sciences and Cli-
mate, said the IPCC is “trumpeting catastrophes
that couldn’t happen even if the models were
right.”
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e Prof. Hendrik Tennekes, director of research at
the Royal Netherlands Meteorological Institute,
said “there exists no sound theoretical framework
for climate predictability studies” used for global
warming forecasts.

e Dr. Richard Tol, principal researcher at the
Institute for Environmental Studies at Vrije
Universiteit and adjunct professor at the Center
for Integrated Study of the Human Dimensions of
Global Change at Carnegie Mellon University,
said the IPCC’s Fourth Assessment Report is
“preposterous . . . alarmist and incompetent.”

* Dr. Antonino Zichichi, emeritus professor of
physics at the University of Bologna, former pres-
ident of the European Physical Society, and one
of the world’s foremost physicists, said global
warming models are “incoherent and invalid.”

Princeton’s Freeman Dyson has written else-
where, “I have studied the climate models and I know
what they can do. The models solve the equations of
fluid dynamics, and they do a very good job of describ-
ing the fluid motions of the atmosphere and the
oceans. They do a very poor job of describing the
clouds, the dust, the chemistry, and the biology of
fields and farms and forests. They do not begin to
describe the real world that we live in” (Dyson, 2007).

Many of the scientists cited above observe that
computer models can be “tweaked” to reconstruct
climate histories after the fact, as the IPCC points
out in the passage quoted at the beginning of this
chapter. But this provides no assurance that the new



App. 195

model will do a better job forecasting future climates,
and indeed points to how unreliable the models are.
Individual climate models often have widely differing
assumptions about basic climate mechanisms but are
then “tweaked” to produce similar forecasts. This is
nothing like how real scientific forecasting is done.

Kevin Trenberth, a lead author along with Philip
D. Jones of chapter 3 of the Working Group I contri-
bution to the IPCC’s Fourth Assessment Report,
replied to some of these scathing criticisms on the
blog of the science journal Nature. He argued that
“the TPCC does not make forecasts” but “instead
proffers ‘what if’ projections of future climate that
correspond to certain emissions scenarios,” and then
hopes these “projections” will “guide policy and deci-
sion makers” (Trenberth, 2007). He says “there are no
such predictions [in the IPCC reports] although the
projections given by the Intergovernmental Panel on
Climate Change (IPCC) are often treated as such.
The distinction is important.”

This defense is hardly satisfactory. As Green and
Armstrong point out, “the word ‘“forecast’” and its
derivatives occurred 37 times, and ‘predict’ and its
derivatives occurred 90 times in the body of Chapter
8” of the Working Group I report, and a survey of
climate scientists conducted by those same authors
found “most of our respondents (29 of whom were
IPCC authors or reviewers) nominated the IPCC
report as the most credible source of forecasts (not
‘scenarios’ or ‘projections’) of global average tempera-
ture.” They conclude that “the IPCC does provide



App. 196

forecasts.” We agree, and add that those forecasts are
unscientific and therefore likely to be wrong.

Additional information on this topic, including
reviews of climate model inadequacies not discussed
here, can be found at http:/www.co2science.org/subject/
m/subject_m.php under the heading Models of Cli-
mate.




