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i 

 
QUESTION PRESENTED 

 
Whether this Court should exercise its discretion to 
grant certiorari in a case in which the United States 
Court of Appeals for the Fourth Circuit applied a 
clear error standard of review in affirming the 
bankruptcy court’s conclusion that Respondent’s 
uncontested evidence of value was sufficient to satisfy 
Respondent’s burden of proving a “new value” defense 
in a bankruptcy preference action. 
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PARTIES TO THE PROCEEDING 

 
Petitioner is Stanley Marvin Campbell. 

Respondent is The Hanover Insurance Company. 

 
CORPORATE DISCLOSURE STATEMENT 

Respondent The Hanover Insurance Company is a 
wholly-owned subsidiary of Opus Investment Man-
agement, Inc. which is a wholly-owned subsidiary of 
The Hanover Insurance Group, Inc., a publicly traded 
company. 
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OPINIONS BELOW 

 The opinion of the bankruptcy court granting 
judgment, together with the opinions of the district 
court and Fourth Circuit affirming, are included in 
Petitioner’s appendix. 

---------------------------------  --------------------------------- 
 

STATUTES INVOLVED 

11 U.S.C. § 547(a)(2) 

(2) “new value” means money or money’s worth in 
goods, services, or new credit, or release by a trans-
feree of property previously transferred to such trans-
feree in a transaction that is neither void nor voidable 
by the debtor or the trustee under any applicable 
law, including proceeds of such property, but does not 
include an obligation substituted for an existing 
obligation; 

11 U.S.C. § 547(c)(1) 

(c) The trustee may not avoid under this section a 
transfer 

(1) to the extent that such transfer was – 

(A) intended by the debtor and the creditor 
to or for whose benefit such transfer was 
made to be a contemporaneous exchange 
for new value given to the debtor; and 

(B) in fact a substantially contemporaneous 
exchange; 

---------------------------------  ---------------------------------   
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REASONS FOR DENYING THE 
PETITION FOR WRIT OF CERTIORARI 

Introduction 

 Our system of justice is structured upon the 
assumption and requirement that lawyers will accu-
rately represent the law and the facts in their court 
filings. When a party petitioning for a writ of certio-
rari disregards that obligation and misrepresents the 
law, the party opposing the grant of the petition has 
“an obligation to the Court” to point out that mis-
statement. Supreme Court Rule 15.2. Respondent files 
the instant brief in compliance with that obligation. 

 Petitioner argues that there is a “split” among 
the circuit courts with respect to the evidentiary 
standard to be applied in “new value” cases. Further, 
Petitioner contends that issue is central here because 
the Fourth Circuit (and courts below) adopted and 
applied a lesser standard to the proof required in this 
case. Petitioner is incorrect on both matters. Not only 
is there no “split” among the circuit courts, but the 
Fourth Circuit expressly adopted and applied the 
very evidentiary standard requested by Petitioner in 
this case. 

 This case involved the sufficiency of the evidence 
provided by Respondent in support of its “new value” 
defense to a bankruptcy preference claim. Petitioner 
presented no evidence to contest Respondent’s affida-
vit evidence of value and the bankruptcy court held 
that Respondent’s evidence was sufficient to sustain 
its burden of proof. On appeal, both the district and 
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circuit courts applied a clear error standard of review 
and affirmed, despite Petitioner’s objection that Re-
spondent’s evidence of value was not “specific” enough. 

 The Court should deny the petition for certiorari 
because this case deals with an issue best left to the 
trial court; i.e., determining the quantum of evidence 
necessary for a party to meet its burden of proving a 
particular fact. There are no “compelling reasons” for 
the Court to hear this case, as the opinion of the 
Fourth Circuit is not in conflict with the decisions of 
other circuit courts and this case does not involve 
novel principles of first impression. Supreme Court 
Rule 10. To the contrary, the Fourth Circuit’s decision 
involves the application of a properly stated rule of 
law in determining that a particular conclusion by 
the bankruptcy court was not clearly erroneous. Such 
petitions are “rarely granted” and there are no good 
reasons (let alone compelling ones) for the Court to 
grant the petition in this case. Id. 

 
I. There is no conflict among the circuit 

courts with regard to the standard applied 
in determining whether a defendant has 
presented sufficient evidence of a “new 
value” defense in a bankruptcy preference 
avoidance action. 

 Petitioner has fabricated an imaginary split 
among the circuit courts. No such split exists as the 
circuit courts apply a uniform standard in deter-
mining whether a defendant has presented sufficient 
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evidence of a “new value” defense under 11 U.S.C. 
§ 547(c)(1). 

 The party asserting a “new value” defense has the 
burden of proving that defense. 11 U.S.C. § 547(g). 
The following chart (listed in chronological order of 
decision) shows that the circuit courts (including the 
Fourth Circuit below) have uniformly held that a de-
fendant can satisfy its burden by proving “with speci-
ficity” the new value provided to a bankrupt debtor. 

Circuit Citation Standard 

Eleventh Jet Florida, Inc. 
v. American Air-
lines, Inc. (In re 
Jet Florida Sys-
tems, Inc.), 861 
F.2d 1555, 1559 
(11th Cir. 1988)1 

“[A] creditor seeking 
the protection of section 
547(c)(1) must prove 
with specificity the 
new value given to 
the debtor.” 

Tenth Lowrey v. U.P.G., 
Inc. (In re Robin-
son Brothers 
Drilling, Inc.), 
877 F.2d 32, 34 
(10th Cir. 1989) 

“[I]t is the defendants’ 
burden to prove with 
specificity that [de-
fendant] gave new value 
equivalent to the re-
mainder of the debt not 
secured by these liens.” 
(citing Jet Florida)   

 
 1 See also In re Arrow Air, Inc., 940 F.2d 1463 (11th Cir. 1991) 
(“a party relying on [547(c)(1)] must prove with specificity the 
measure of new value given the debtor in the exchange trans-
action he seeks to protect.”). 
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Third Creditors’ Com-
mittee v. Spada 
(In re Spada), 903 
F.2d 971, 976-77 
(3d Cir. 1990) 

We “conclude that a 
determination of how 
much ‘new value’ was 
involved in the exchange 
is mandated.” (agreeing 
with the reasoning of Jet 
Florida “in its entirety”) 

Ninth Sulmeyer v. Su-
zuki (In re Grand 
Chevrolet, Inc.), 
25 F.3d 728, 733 
(9th Cir. 1994)2 

“[A] court must measure 
the value given to the 
creditor and the new 
value given to the debtor 
in determining the extent 
to which the trustee may 
void a contemporaneous 
exchange” and the de-
fendant must “prove the 
specific measure of the 
new value” (citing Jet 
Florida and Spada) 

Fifth Baker Hughes Oil-
field Operations, 
Inc. v. Cage (In re 
Ramba, Inc.), 416 
F.3d 394, 399 (5th 
Cir. 2005)3 

“[I]t is the precise benefit 
received from the creditor, 
and not the secondary 
or tertiary effects thereof, 
that must [constitute 
new value].” 

 
 2 The Ninth Circuit also applied the Jet Florida standard in 
a prior opinion in Milchem, Inc. v. Fredman (In re Nucorp Energy, 
Inc.), 902 F.2d 729, 732-33 (9th Cir. 1990). 
 3 The Fifth Circuit previously adopted this standard in an 
unpublished opinion in 2000. See Southmark Corp. v. Schulte 
Roth & Zabel (In re Southmark Corp.), 2000 WL 1741550 at *3 
(5th Cir. Nov. 7, 2000) in which the court specifically held that 

(Continued on following page) 
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Fourth Campbell v. The 
Hanover Insurance 
Company (In re 
ESA Environ-
mental Specialists, 
Inc.), 709 F.3d 388, 
398 (4th Cir. 2013)4

“The party bearing the 
burden of proof also ‘must 
prove with specificity the 
new value given to the 
debtor.’ ” (citing Jet 
Florida) 

 Petitioner’s assertion that “the Fourth Circuit 
decision below, the Eighth Circuit, and different panels 
of the Third and Tenth Circuits have held that mere 
approximation of ‘new value’ is sufficient” is a mis-
statement. Cert. Pet. at 9. The Third, Fourth and 
Tenth Circuits all explicitly follow the “specificity” 
standard and the Eighth Circuit has applied a similar 
standard. 

 
A. The Fourth Circuit follows the “speci-

ficity” standard. 

 The Fourth Circuit below did not hold (as Peti-
tioner incorrectly alleges) that “mere approximation” 
of new value was sufficient. Id. Rather, the Court ex-
pressly adopted the Jet Florida standard. “The party 
bearing the burden of proof also must prove with 
specificity the new value given to the debtor.” ESA, 

 
“the creditor is required to demonstrate the ‘specific measure’ of 
the new value received by the debtor.” (citing Jet Florida). 
 4 See also United Rentals, Inc. v. Angell, 592 F.3d 525, 533 
(4th Cir. 2010) (citing favorably to the Fifth Circuit’s Ramba 
“precise benefit” test). 
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709 F.3d at 398 (citing Jet Florida and Robinson 
Brothers). See also id. at 399 (holding that bankruptcy 
court “did not err in concluding that Hanover had 
carried its burden to ‘prove with specificity the new 
value given to the debtor.’ ”); id. (“Hanover only 
needed to prove with specificity that the New Con-
tracts had a value at least as great as the amount of 
the alleged preferential transfer. . . .”). 

 
B. The Tenth Circuit follows the “speci-

ficity” standard. 

 The Tenth Circuit also specifically follows the 
Jet Florida standard. See Lowrey v. U.P.G., Inc. (In re 
Robinson Brothers Drilling, Inc.), 877 F.2d 32, 34 (10th 
Cir. 1989) (holding that “creditor must prove the 
specific valuation” of new value). Petitioner attempts 
to cast some doubt on this clear position by citing 
Kenan v. Fort Worth Pipe Co. (In re George Rodman, 
Inc.), 792 F.2d 125 (10th Cir. 1986). However, Rod-
man is inapposite. In Rodman, defendant alleged that 
it provided new value by releasing a lien on an oil 
well. The bankruptcy court held that the release of 
the lien was valueless based upon the fact that at the 
time the preference litigation was filed the well had 
been determined to be dry (even though the parties 
agreed that the well “may have had some value at the 
time of payment.”). In reversing, the Tenth Circuit 
noted that there was only a single issue before it: 
“whether § 547(c)(1) requires a valuation of a transfer 
at the time of the adversary proceeding.” 792 F.2d at 
127 (emphasis added). The Tenth Circuit reversed 
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and remanded because nothing in the statute required 
the bankruptcy court to determine the value at the 
time the preference lawsuit was filed (as opposed to a 
valuation at the time the transfer occurred). 

 In Robinson Brothers Drilling, the Tenth Circuit 
held that the Rodman opinion was limited and did 
not address the evidentiary standard for proving 
value at the time of the transfer. 877 F.2d at 34.5 
The Robinson court then specifically adopted the Jet 
Florida test and held that a defendant must “prove 
with specificity” the new value given at the time of the 
transfer. This test has been applied by later panels of 
the Tenth Circuit. See Electronic Metal Products, Inc. 
v. Bittman (In re Electronic Metal Products, Inc.), 916 
F.2d 1502, 1506 (10th Cir. 1990) (“the creditor must 
prove the specific valuation” of the transferred item). 
Accordingly, there is no internal circuit split in the 
Tenth Circuit as alleged by Petitioner. 

 
C. The Third Circuit follows the “speci-

ficity” standard. 

 As Petitioner acknowledges, the Third Circuit 
adopted the Jet Florida “specificity” standard in 

 
 5 The Robinson Brothers Court held that “the sole issue 
before us is the correct interpretation of our decision in In re 
George Rodman, Inc.” 877 F.2d at 33. Noticeably, Judge Baldock 
who authored the Rodman opinion was a member of the panel 
that issued the per curiam decision in Robinson Brothers. As 
such, Judge Baldock was clearly in a prime position to state the 
proper interpretation of his prior opinion. 
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Creditors’ Committee v. Spada (In re Spada), 903 F.2d 
971 (3d Cir. 1990). Cert. Pet. at 13. Yet, Petitioner 
argues that the Third Circuit’s later decision in Reigle 
v. Mahajan (In re Kumar Bavishi & Associates), 906 
F.2d 942 (3d Cir. 1990) is inconsistent and creates 
an internal circuit split. Specifically, Petitioner now 
alleges (for the first time) that “proof of specific value 
was not required” by the Kumar court. Cert. Pet. at 
13-14.6 This newly-minted argument is at odds with 
the clear language of the Kumar opinion in which the 
court found specific evidence of the new value pro-
vided by defendant. 

 Kumar involved a limited partnership that ap-
plied for a $200,000 loan. The lending institution 
refused to make the loan unless the limited partners 
agreed to personally guarantee the debt. In order to 
induce one limited partner to execute the guarantee, 
the limited partnership repaid existing debt to him in 
the amount of $33,333. The limited partner then 
executed his guarantee and the lending institution 
gave the limited partnership the $200,000 loan. 

 The question before the Third Circuit was “wheth-
er executing a personal guarantee to a lending insti-
tution, to enable the debtor to obtain additional credit 
which it would not otherwise have been accorded, 

 
 6 This is a remarkable change from Petitioner’s position 
below in which it argued that “[t]he Kumar court found that it 
had sufficient factual basis to determine the exact worth of the 
guarantee at the time of the transfer” Trustee’s Fourth Circuit 
Reply Brief at 24 (emphasis added). 
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qualifies as [new value].” 906 F.2d at 944. The Court 
concluded that it did. 

[Defendant] gave new value in that it 
caused the Bank to provide new money 
to [the debtor]. . . . It cannot be disputed 
that the estate was enhanced to the extent 
of the $200,000 by virtue of the additional 
loans . . . 

The guarantee exposed appellee to a potential 
liability of $200,000 and an actual liability of 
$41,000. The debtor received $200,000 in 
cash as a result of appellee’s guarantee. 
The ‘new value’ transferred by appellee was 
sufficient in relation to the $33,000 trans-
ferred by debtor to appellee to satisfy the re-
quirements of section 547(c)(1). 

Id. at 946 (emphasis added) (internal quotes and cita-
tion omitted). 

 Petitioner argues that the Kumar court’s state-
ment that the new value “was sufficient” was contrary 
to a standard requiring that new value be shown with 
“specificity.” This is incorrect. As noted above, the 
Third Circuit did make a specific determination of the 
actual new value provided by holding that “[t]he 
debtor received $200,000 in cash as a result of appel-
lee’s guarantee.” It was unnecessary for the Court to 
undertake any further “specificity” analysis as the 
transfer was one of money by the bank to the debtor, 
and no “valuation” is necessary with regard to a 
cash transfer. Accordingly, Kumar Bavishi is perfectly 
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consistent with Spada, and there is no “internal 
circuit split” in the Third Circuit’s decisions. 

 
D. Eighth Circuit opinions are consistent 

with the “specificity” standard. 

 Finally, although it has not explicitly quoted the 
“specificity” pronouncement of Jet Florida, the Eighth 
Circuit applies a similar evidentiary standard to that 
of the other circuits. For instance, in each of the 
following cases, the Eighth Circuit required specific 
proof of the amount of new value provided: 

  (a) Tyler v. Swiss American Securities, Inc. 
(In re Lewellyn & Co., Inc.), 929 F.2d 424, 429 (8th 
Cir. 1991) (determining that the amount of the new 
value – $8 million in credit – was greater than the 
specific value of the transferred property – 425,000 
shares of stock with a market value of $6.8 million). 
Id. at 429; 

  (b) Kroh Brothers Development Co. v. Con-
tinental Construction Engineers, Inc. (In re Kroh 
Brothers Development Co.), 930 F.2d 648, 652 (8th 
Cir. 1991) (holding that a new value defense was only 
available when the creditor “advances to the estate 
new value in an amount equal to the preference. . . .”) 
(emphasis added); and 

  (c) Southern Technical College, Inc. v. Hood, 
89 F.3d 1381, 1385 (8th Cir. 1996) (holding that 
transferred property was only fully exempt under 
new value defense if the amount of the new value 
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“exceeded the amount” of the property transferred by 
the debtor). 

 Petitioner insists, however, that the Eighth Cir-
cuit established a different standard in Jones Truck 
Lines, Inc. v. Central States, Southeast & Southwest 
Areas Pension Fund (In re Jones Truck Lines, Inc.), 
130 F.3d 323 (8th Cir. 1997). This argument is incor-
rect as Jones Truck Lines dealt with a different 
inquiry and is readily distinguishable. In that case, 
employee benefit funds were sued to recover $6 
million that they received during the 90 days before 
the debtor’s bankruptcy. The Eighth Circuit noted 
that the payments were made to the benefit funds in 
connection with contemporaneous services provided 
by the employees and the debtor received new value 
in the form of “the services its employees continued to 
provide” during the 90-day period. Id. at 327. 

If the employer resumes paying the em-
ployee’s current salary and benefits when 
due, and the employee keeps working, those 
current payments are contemporaneous ex-
changes for “new value,” the employee’s con-
tinuing services. In our view, this new value 
analysis is the same whether the creditor 
claiming § 547(c)(1) protection is the em-
ployee who continued to work in exchange 
for current wages, or the employee benefit 
fund to which current benefits were paid on 
the employee’s behalf. 

Id. 
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 The debtor argued, however, that the defendant 
had “failed to quantify the ‘new value’ that [the 
debtor] received, relying on cases such as Southern 
Technical College, Inc. v. Hood.” Id. at 328 n.4. Rather 
than applying a different standard than in Hood, or 
holding that the debtor misconstrued Hood, the 
Eighth Circuit noted in a footnote that a presumption 
arises when determining the specific value of em-
ployee services. 

Absent contrary evidence, the value of em-
ployee services is presumed to equal the 
wages and benefits the employer contracted 
to pay. It would not encourage employees to 
stick with a troubled business if their current 
wages and benefits could later be attacked as 
preferential on the ground that their labor 
was not worth what the employer agreed to 
pay. 

Id. These two sentences in a footnote are the entire 
basis for Petitioner’s argument that the Eighth Cir-
cuit has adopted a standard which allows the new 
value defense “without any evidentiary determination 
that the creditor provided that same value ‘in money 
or money’s worth’ to the debtor’s estate.” Cert. Pet. at 
15. 

 Petitioner’s interpretation of Jones Truck Lines is 
incorrect. The Jones Truck court did not announce a 
different standard than the one it had applied in all 
prior new value decisions. Furthermore, its opinion 
was limited to a different question (i.e., how exactly 
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can a party demonstrate the specific value of em-
ployee services in a new value defense). 

 A party can show the specific value of stock or 
real property by showing what another party would 
pay for it (i.e., through stock market quotes, an 
appraisal or third party purchase contract). Similarly, 
an employee can show the specific value of its ser-
vices by showing what the employer agreed to pay for 
them. The presumption that the employment agree-
ment demonstrates the specific value of the em-
ployee’s services can be rebutted by evidence from the 
bankruptcy trustee (for instance by showing that a 
particular employee is being paid more than employ-
ees doing the same job or other “contrary evidence” of 
value). However, the Eighth Circuit’s recognition of 
this presumption is not inconsistent with the “speci-
ficity” standard but is merely a particular application 
of the “specificity” standard in the context of valuing 
employee services. This application of the standard 
does not create any conflict with decisions of the other 
circuits.7 

 
 7 Moreover, even if Jones Truck Lines could be read as 
adopting a different evidentiary standard to be applied in new 
value cases, its holding would be limited to the standard to be 
applied in valuing “employee services,” an issue which was not 
present in any of the other circuit decisions, and is not present 
in this case. 
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 Accordingly, Petitioner’s argument that a circuit 
split exists is frivolous and without support.8 

 
II. The Fourth Circuit correctly applied the 

“specificity” standard in determining that 
Respondent had carried its burden of 
proving the amount of the new value 
transferred to the debtor. 

 In the case below, the Fourth Circuit clearly 
stated that it was applying the “specificity” standard. 
Thus, Petitioner is left, at best, with an argument re-
garding whether the Fourth Circuit properly applied 
that standard to the particular facts of this case. 
Petitioner does not contest that as a result of Hano-
ver’s issuance of bonds, that ESA was awarded gov-
ernment contracts with a face amount in excess of 
$3.9 million (the “New Contracts”), and that both 
“Hanover and ESA intended the $1.375 million trans-
fer to be a contemporaneous exchange for new value 
in the form of the New Contracts.” 709 F.3d at 398 
(emphasis added). Rather, the question before the 
Fourth Circuit was whether Hanover had met its 

 
 8 This petition is not the first time that Petitioner has 
misrepresented circuit authority. For instance, the district court 
previously had to call Petitioner to task for characterizations of 
Fourth Circuit authority that were “erroneous and deceptive.” 
App. 43. Petitioner’s misrepresentations in its certiorari petition 
(particularly the creation of an imaginary circuit split) warrant 
an award of “just damages” and costs under Supreme Court 
Rule 42.2. The lack of accuracy also justifies denial of the 
Petition under Supreme Court Rule 14.4. 
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burden “to establish with specificity the exact meas-
ure of the new value received by ESA” when it was 
awarded the New Contracts. Id.9 

 As evidence of the value of the New Contracts, 
Hanover provided an affidavit from the former Chief 
Executive Officer of ESA which stated: 

[The] government contracts awarded to ESA 
had a face amount in excess of $3.9 million 
and the New Bonds provided ESA with the 
ability to proceed with the new government 
contracts and to earn revenues in excess of 
$1,375,000 – the face amount of the Letter of 
Credit. 

Id. “The Trustee introduced no evidence to contradict 
the Cole Affidavit or to establish any other measure of 
value for the New Contracts.” Id. at 399. To the con-
trary, the Trustee admitted that the New Contracts 
had value, but just argued that Hanover had not met 
its burden of showing the amount of that value. Id. 
Based on the Cole Affidavit, the Fourth Circuit held 
that the bankruptcy court had not clearly erred. 

Once Hanover offered its uncontradicted evi-
dence that ESA received new value in excess 

 
 9 In the Petition, the Trustee talks about Hanover having a 
burden to “prove the actual value of its bonds.” Cert. Pet. at 34 
(emphasis added). However, it was the value of the New Con-
tracts, and not the bonds, which was addressed by the Fourth 
Circuit and which is relevant in this petition. See 709 F.3d at 
399 n.11 (“we do not address the bankruptcy court’s determina-
tion regarding the New Bonds as new value.”). 
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of $1.375 million – the amount of the alleged 
preferential transfer – Hanover did not need 
to demonstrate any exact figure beyond that 
amount. Hanover only needed to prove with 
specificity that the New Contracts had a 
value at least as great as the amount of the 
alleged preferential transfer in order to 
demonstrate that ESA’s bankruptcy estate 
had not diminished as a result of the trans-
fer. Thus, on the record evidence before the 
bankruptcy court that the value of the New 
Contracts met or exceeded the amount of the 
alleged preferential transfer – the $1.375 
million – the court did not err in concluding 
that Hanover had carried its burden to “prove 
with specificity the new value given to the 
debtor.” Jet Fla., 861 F.2d at 1559. 

709 F.3d at 399. 

 Petitioner disingenuously argues that the Fourth 
Circuit “ruled that Hanover ‘did not need to demon-
strate any exact figure’ to support the alleged ‘new 
value’ it provided. . . .” Cert. Pet. at 31. Petitioner’s 
reference to this partial quotation misstates the 
Fourth Circuit’s ruling as the court’s actual holding 
was: “Hanover did not need to demonstrate any exact 
figure beyond that amount” (i.e., above the $1.375 
million of the transfer). 709 F.3d at 399 (emphasis 
added). In other words, the Fourth Circuit properly 
recognized that while a defendant must prove with 
specificity that it provided new value in an amount 
at least equal to the value of the property trans- 
ferred from the debtor, there is no requirement in the 
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statute, caselaw or otherwise that a defendant must 
prove specificity of new value over and above the 
value of the transferred property. 

 This holding is consistent with the language of 
the statute. Section 547(c)(1) applies only “to the 
extent” of the new value provided. If the defendant 
provides specific evidence that the new value pro-
vided is at least equal “to the extent” of the transferred 
property, then there can be no recovery by the trustee. 
Thus, further proof of the “exact-to-the-penny” value 
over and above the value of the transferred property 
would serve no purpose and is not required. 

 This holding is consistent with the opinion of the 
Seventh Circuit in In re EDC Inc., 930 F.2d 1275 (7th 
Cir. 1991). In that case, EDC (the debtor) transferred 
a large number of iron pellets to a creditor in exchange 
for $6 million paid by the creditor to a third party 
(which released a lien against the debtor’s mine). The 
bankruptcy court held that there was new value given 
and the Seventh Circuit affirmed. It noted that if the 
pellets were worth more than $6 million, then 

the bankrupt estate was depleted by the 
exchange; and the game in which favored 
creditors pick up valuable assets of the fail-
ing company at distressed prices is just what 
the voidable preference and fraudulent con-
veyance provisions of the Bankruptcy Code 
aim to eradicate. However, although Judge 
Moran made no specific finding with respect 
to the dollar value of the pellets, he did find 
– not clearly erroneously – that the entire 
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package of benefits exceeded the value 
of the pellets, which while certainly not 
worthless, as some witnesses testified, may 
well have been worth less than $6 million at 
the time. 

Id. at 1282 (emphasis added). 

 Said another way, the Fourth Circuit set a ceiling 
for a defendant’s proof. If a defendant proves with 
specificity that the new value was at least equal to 
the transferred property, then the debtor’s estate has 
not been diminished and there is no preferential 
transfer. In such a circumstance, the defendant “did 
not need to demonstrate any exact figure beyond that 
amount.” 709 F.3d at 399. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The bankruptcy court did not clearly err in its 
conclusion that Respondent had presented sufficient 
evidence to sustain its burden of proving a new value 
defense. As the circuit courts apply a consistent 
evidentiary standard in new value preference defense 
cases, and the Fourth Circuit correctly applied that 
standard in this case, the Court should deny the 
petition for a writ of certiorari. 
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