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QUESTIONS PRESENTED

1. When law enforcement officers provide Miranda
warnings prior to conducting a voluntary, non-
custodial interview, must they cease all questioning
if the interview subject subsequently expresses a
desire to stop the interview, or may the officers
continue the questioning without violating any
constitutional requirements? 

2. If what concededly began as a voluntary, non-
custodial interview by police arguably becomes a
custodial situation, does the fact of “custody” alone
make any subsequently obtained confession
involuntary, or must a court employ a “totality of
the circumstances” analysis, with custody simply
being one factor?
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PETITION FOR A WRIT OF CERTIORARI

The Attorney General of the State of Kansas
respectfully petitions for a Writ of Certiorari to review
the judgment of the Kansas Supreme Court.

OPINION BELOW

The opinion of the Kansas Supreme Court is
reported, State v. Swindler, 294 P.3d 308 (Kan. 2013),
and is reproduced in the appendix at 1-25. The opinion
of the trial court is unreported but reproduced in the
appendix at 26-43.

JURISDICTION

The Kansas Supreme Court decided this case on
February 15, 2013, and denied the State’s timely
petition for rehearing or modification on April 19, 2013.
Pet. App. 44-45. This Court has jurisdiction under 28
U.S.C. § 1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Fifth Amendment to the United States
Constitution provides, in pertinent part, “No person
. . . shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty,
or property, without due process of law;”  U.S. Const.
amend. V.

The Fourteenth Amendment to the United
States Constitution provides, in pertinent part, “nor
shall any State deprive any person of life, liberty, or
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property without due process of law ...”  U.S. Const.
amend. XIV.

STATEMENT OF THE CASE

Jeffery Swindler was charged with raping an
eleven-year-old girl – identified in court documents as
L.C., the young cousin of Swindler’s girlfriend – by
inserting his finger in the girl’s vagina while she was
asleep in the same bed as Swindler. The victim
reportedly awoke while Swindler was molesting her,
and she later reported the incident to a relative who
contacted law enforcement authorities.

During a subsequent investigation of the incident,
Swindler agreed to participate in a voluntary interview
and polygraph examination at the offices of the Kansas
Bureau of Investigation (KBI) in Wichita, Kansas.
Swindler was interviewed by KBI Agent Rick Attebury
and Sumner County Sheriff’s Deputy Jeff Hawkins.
The officers began the interview by providing full
Miranda warnings to Swindler, though all agreed that
the interview was voluntary and noncustodial. At one
point, Swindler expressed a desire to leave, but then
continued talking and the officers continued
questioning him. Ultimately, Swindler made
incriminating statements, gave written confessions,
and provided an incriminating drawing to the officers. 

Before his trial, Swindler moved to suppress this
evidence, arguing that the interview had in fact been or
become custodial, that he invoked his right to stop the
questioning, and that the officers failed to honor
Swindler’s invocation of his rights. Thus, Swindler
argued that all of his incriminating statements and the
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drawing were obtained in violation of Miranda and
involuntary, and could not be used against him.

During the hearing on the motion to suppress,
Attebury and Hawkins testified about the
circumstances surrounding Swindler’s interview.
Hawkins testified that he interviewed Swindler as a
suspect for the first time at the Southwest Wichita
Police Department Substation six days before the
polygraph examination was conducted. Pet. App. 51. At
the conclusion of that interview, Hawkins invited
Swindler to the KBI’s Wichita office to take a
polygraph examination. The Wichita KBI office is
located within a large state office building housing
multiple state agencies; it is not an exclusively law
enforcement facility. Id. at 59.

On a day and time scheduled to accommodate
Swindler’s work schedule, Swindler’s girlfriend drove
Swindler and his two daughters to the KBI office. Pet.
App. 53-54, 59, 87. Swindler’s girlfriend and his
children waited in a hallway during the interview and
polygraph examination. Id. at 59-60. When the officers
began the interview, Attebury advised Swindler of his
Miranda rights. Id. at 55. Attebury also provided
Swindler a written advice of rights form that included
Miranda warnings and statements explaining that the
polygraph examination was voluntary and that
Swindler could terminate the examination at any time.
Id. at 46-47, 95-97.  

Neither Hawkins nor Attebury was armed, and both
were dressed in civilian clothes. Pet. App. 56-57, 91. No
other officers were involved in the interview. Attebury
testified that there are 10 to 12 plain-clothes KBI
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agents assigned to the Wichita office, but that typically
fewer than 6 of them are in the office at the time of day
that the interview in this case occurred. Id. at 99.

The interview room measured 8' x 8' . Pet. App. 102.
Swindler was not restrained in any way, the door to the
interview room was not locked, and there were no
physical barriers that would have prevented Swindler
from leaving the room or the building. Id. at 57-59, 88,
91-92. Attebury testified that the way for Swindler to
terminate the interview was to “get up and walk out.”
Id. at 96. 

Shortly after the interview began, Hawkins left the
room but watched the interview on a monitor in
another room. Pet. App. 55. He testified that he did not
watch the interview in its entirety. Id. at 74-75. Thus,
Attebury alone primarily interviewed Swindler in
preparation for the polygraph examination. 

At 10:02 a.m., Swindler took an 8–minute
unescorted break in which he left the KBI office and
spoke with his girlfriend in the hallway. Pet. App. 78,
87-88. After the break, Attebury conducted a polygraph
examination of Swindler which lasted 34 minutes. Id.
at 90. Attebury then informed Swindler that Swindler
had failed the examination questions about whether he
had ever touched L.C. in her “vaginal area.” 

At about 11:20 a.m., Attebury and Swindler had the
following exchange:

“Attebury: Just tell me so we can move on. Ok.
With the truth of it.
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“Swindler: You want me to say ‘Yes. I did it’
and....

“Attebury: Well, yeah, the details, yeah....

“Swindler: ... go on....

“Attebury: Yeah, the details, so I, so I can figure
out how to ask the questions....

“Swindler: I can’t give you the details. I don’t
know when I did it. I’m done. I want to go home.
I’m done.

“Attebury: Let me, let me go ahead and talk, tell
Jeff [Hawkins].

“Swindler: I can’t give you the details of when it
happened. You know. It’s been so long. I can’t
remember if I touched a little girl’s vaginal area.
You know. I didn’t do it. You know. I don’t know
what the heck’s wrong, but I didn’t do it. I know
I didn’t do it.”

Pet. App. 7.

Attebury then briefly left the room and returned
with Hawkins about three minutes later. Pet. App. 8.
At that point, the following exchange occurred:

“Hawkins: Well what are we gonna do?

“Swindler: What are we gonna do?
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“Hawkins: Well, I gotta, I gotta ask you
[inaudible] Jeff. You know. Who am I dealing
with, you know, are you this guy that goes
around taking advantage of younger girls? Or is
this something....

“Swindler: I don’t, I don’t do that stuff. I don’t
mess around with little girls. Since I’ve got two
daughters of my own. I’ve got to take care of my
kids. I go to work. I bust my time. I go to work.

“Hawkins: I understand that. But, you know, I
need to know where I’m at here. Is this
something that just happened out of the blue,
one-time thing, or is it something, you know,
that’s more far reaching than that.

“Swindler: [stuttering] Ok. Just to get this over
with so I can go home. It’s out of the blue. I need
to go—I wanna go home. I gotta get work done.
I gotta go to work so I can make some money for
my kids and stuff so....

“Hawkins: Well, tell me what happened.”

Pet. App. 8-9.

Swindler eventually made incriminating state-
ments, signed two written confessions, and drew a
diagram of his hand to show how far his middle finger
had penetrated L.C.’s vagina. Pet. App. 9. The entire
interview and polygraph examination lasted from 8:21
a.m. until 1:35 p.m., at which point Swindler was
arrested. Id. at 87.



7

1. The trial court. The trial court denied
Swindler’s motion to suppress in a written opinion
issued after conducting a hearing in which Deputy
Hawkins and Agent Attebury testified (the transcript
of their testimony is attached in the appendix at 48-
109). The trial court identified four issues:

1. Was the defendant in custody when he made
damaging statements?

2. Is law enforcement required to “scrupulously
honor” the assertion of the right to remain
silent in a noncustodial setting?

3. Did the defendant unequivocally invoke his
right to remain silent?

4. Were defendant’s damaging statements to
law enforcement voluntary?

Pet. App. 27-28. The trial court made extensive factual
findings based on the evidence submitted and the
testimony given during the suppression hearing. Id. at
28-32. The court then addressed each question in the
order stated above, ultimately concluding that
Swindler’s confessions were lawfully obtained and
voluntary.

First, the trial court spent several pages reviewing
the evidence as it related to eight different factors that
the Kansas Supreme Court previously had identified as
relevant to the totality of the circumstances inquiry on
the question of “custody.” Pet. App. 32-38. The trial
court concluded that under the totality of the
circumstances a reasonable person in Swindler’s
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position would have felt that he was free to terminate
the interview and leave. Id. at 38.

Second, the trial court recognized that Miranda
warnings are not required for non-custodial
interrogations and the court reviewed and cited a
number of federal and state decisions addressing the
first Question Presented in this petition – whether
police are “required to ‘scrupulously honor’ the
assertion of the right to remain silent in a noncustodial
setting?” Pet. App. at 39-40. The trial court held that
“[c]ourts from around the country agree that, during
non-custodial questioning, the police need not
immediately stop their efforts when the person being
questioned expresses a desire not to speak further.” Id.
at 40 (citations omitted). Thus, the trial court held that
there was no Miranda-type violation in this case. Id.

Third, based on the totality of the circumstances,
including the fact that Swindler himself and without
prompting kept talking to the officers after stating that
he was “done” and wanted “to go home,” the trial court
held that Swindler did not unequivocally invoke his
right to remain silent. In particular, the court pointed
out that Swindler immediately and without further
questioning followed those statements with “it
happened” and “I can’t remember if it happened”
(referring to the crime). Pet. App. at 41. The trial court
concluded that any invocation in these circumstances
was ambiguous, not unequivocal. Id.

Finally, the trial court applied multiple factors set
forth in State v. Morton, 286 Kan. 632 (2008), in
conducting a totality of the circumstances analysis of
whether Swindler’s incriminating statements were
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voluntary. Pointing to its findings of fact at the outset
of the opinion, the trial court concluded that Swindler’s
statements were the product of “free and independent
will.” Pet. App. 43.

Swindler ultimately was convicted of rape under
Kan. Stat. Ann. 21-3502(a)(2), for having sexual
intercourse with a child under fourteen years of age.

2. Kansas Supreme Court. On appeal, the Kansas
Supreme Court reversed Swindler’s conviction on the
ground that his incriminating statements were
involuntary and therefore inadmissible against him.
The Court first pointed out that Swindler had “two
distinct avenues of attack.” Pet. App. 13. First, he
argued that the officers “gave him Miranda warnings
in what ended up as a custodial interrogation and that
he unequivocally invoked his right to remain silent.”
Id. Second, “based on a Fifth Amendment Due Process
voluntariness analysis,” Swindler argued that the
officers’ “conduct compelled his confessions.” Id. at 14.
The Court opined “that these two avenues run parallel
to one another,” and that statements made in a non-
custodial interrogation not barred by Miranda “‘may
nevertheless be inadmissible if they were obtained in
violation of the due process voluntariness
requirement.’” Id. (quoting State v. Morton, 286 Kan.
632, 649 (2008)).

The Court decided to address Swindler’s “arguments
in reverse order because the Fifth Amendment Due
Process voluntariness analysis is dispositive of the bulk
of his claim.” Pet. App. 14. In the Court’s view, doing so
“minimizes the need for lengthy discussion of whether
and when the interview evolved into a custodial
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interrogation and whether Swindler unequivocally
invoked his right to remain silent after having received
Miranda warnings.” Id. at 14-15.

The Court then turned to the involuntariness claim,
recognizing that the constitutional test requires an
evaluation of the “totality of the circumstances” and
further identifying multiple factors from prior cases.
Pet. App. 15-17. After noting that the trial judge
“primarily focused on Miranda analysis,” id. at 17, the
Court distilled Swindler’s involuntariness claim to the
following: 

Swindler does not argue that the manner or
duration of his interrogation; his ability to
communicate with the outside world; his mental
condition; his age, intellect and background; or
his proficiency with the English language
negatively impacted on the voluntariness of his
statements. He relies solely on what he
characterizes as the unfairness of the officers in
conducting the interrogation—specifically, their
assurances that he was free to terminate the
interrogation and leave at any time contrasted
with their refusal to honor those assurances—to
support his assertion that his statements were
compelled.

Pet. App. 17 (emphasis added).

After briefly discussing two cases involving
custodial interrogations in which the resulting
confessions were held to be involuntary, the Court
distinguished those cases from Swindler’s situation:
“Swindler does not claim officers manufactured
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information or evidence in order to get him to confess,
as was the case in [the other Kansas cases].” Pet. App.
17-19. “But he argues that the investigators’ bait and
switch about his ability to terminate the interview and
leave had the same coercive effect.” Id. at 19. In the
Kansas Supreme Court’s view (and directly contrary to
the factual findings of the trial court), “it is obvious
that Swindler wanted to terminate the interview and
leave the KBI office,” at least “[f]rom the time that he
said ‘I’m done. I want to go home. I’m done.’” Id.

The Kansas Supreme Court thus reached the
following conclusion:

In short, the investigators set the rules of
engagement and then did not hesitate to break
them as soon as they thought Swindler might
slip away without telling them what they
wanted to hear. Under the totality of these
circumstances, the State cannot carry its burden
to show that Swindler’s resulting oral
confession, written confessions, and drawing
were given voluntarily under the Fifth
Amendment.

Pet. App. 20.

The Court then proceeded, however, to engage in
what it labeled the “Miranda Analysis,” Pet. App. 20,
pointing out that “[n]ormally, when a motion seeks to
suppress a confession obtained in an allegedly custodial
interrogation, the court must first determine whether
the interrogation was, in fact, custodial. If not,
Miranda warnings are unnecessary.” Id. The Court
emphasized that “Swindler concedes that his encounter
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with Attebury and Hawkins started as merely
investigatory rather than as a custodial interrogation,”
id. at 22, but he “argues that the encounter became a
custodial interrogation” before he confessed. Id. 

The Court opined that “Swindler may be right”
about the interview becoming custodial, Pet. App. 22,
“but, under the unique circumstances of this case, it
does not matter.” Id. According to the Court, because
the officers gave Miranda warnings to Swindler before
the interview commenced, Swindler’s only possible
Miranda claim would be that he unequivocally invoked
his rights in the interview but the officers failed to
honor his invocation. Id. at 22-23. 

That said, the Court declared that the question
whether Swindler unequivocally invoked his rights
“need not be answered here” because Swindler’s
statement about wanting to go home “marked the line
that we have identified above between his voluntary
statements and involuntary statements under the Fifth
Amendment.” Pet. App. 23. Thus, the Court declined to
decide whether Swindler’s statements were “an
unequivocal invocation of his right to remain silent,
because we have already decided that anything after
that statement was inadmissible as involuntary under
the Fifth Amendment.”  Id. 

The Court further held that the admission of
Swindler’s statements and the incriminatory drawing
was not harmless error, so the Court reversed his
conviction.
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REASONS FOR GRANTING THE WRIT

This case is challenging because the Kansas
Supreme Court’s opinion does not clearly follow either
traditional Miranda analysis or involuntariness
analysis. Instead, in some respects the court’s opinion
is ambiguous and confusing. Depending on how the
opinion is read, the Kansas court’s decision raises
either or both of the two Questions Presented.

First, if the Kansas Supreme Court effectively held
that the officers violated Miranda v. Arizona, 384 U.S.
436 (1966), or due process principles because they gave
Miranda warnings to Swindler at the start of a
concededly non-custodial interview, but failed to cease
questioning when he indicated a desire to stop, then
the court’s decision directly implicates a clear split of
authority as explained below in Section I. Some
Circuits and state courts have held that police must
respect a request to stop questioning even in non-
custodial settings if the police began the interview with
Miranda warnings, United States v. Bautista, 145 F.3d
1140, 1150-51 (10th Cir. 1998); Tukes v. Dugger, 911
F.2d 508, 516 n. 11 (11th Cir. 1990); Bean v. State, 973
N.E.2d 3541-42 (Ind. Ct. App. 2012); Ex parte Comer,
591 So.2d 13, 15-16 (Al. 1991), while other Circuits and
state courts have expressly rejected that approach,
holding instead that so long as the interview is non-
custodial no Miranda warnings are required and police
need not cease questioning just because they gave such
warnings in an abundance of caution at the start of
such an interview. Davis v. Allsbrooks, 778 F2d 168,
172 (4th Cir. 1985); United States v. Lewis, 556 F.2d
446, 449 (6th Cir. 1977); United States v. Serlin, 707
F.2d 953, 958 (7th Cir. 1983); Estrada v. State, 313
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S.W.3d 274, 289-95 (Tex. Crim. App. 2010); Slwooko v.
State, 139 P.3d 593, 599-604 (Alaska Ct. App. 2006);
People v. Vasquez, 913 N.E.2d 60, 68 (Ill. App. Ct.
2009); State v. Lang, 862 P.2d 235, 244 (Ariz. Ct. App.
1993); State v. Silva, 674 P.2d 443, 449 (Idaho Ct. App.
1983).

Second, if the Kansas Supreme Court effectively
held that Swindler’s confession was “involuntary”
under the Due Process Clause solely and simply
because at some point during the encounter the
interview became custodial, such a holding would be
plainly incorrect, and a candidate for summary
reversal.  This Court long has emphasized that the
“voluntariness” determination is to be made based on
the totality of circumstances. Schneckloth v.
Bustamonte, 412 U.S. 218, 226(1973); Frazier v. Cupp,
394 U.S. 731, 739 (1969); Clewis v. Texas, 386 U.S. 707,
708 (1967); Blackburn v. Alabama, 361 U.S. 199, 206
(1960). Furthermore, this Court has recognized that all
custodial police questioning may have coercive aspects
to it (that proposition is one of the justifications for the
Miranda requirements) but the potential for coercion
alone does not automatically make a confession
obtained in such circumstances involuntary. See, e.g.,
J.D.B. v. North Carolina, ___ U.S. ___, 131 S.Ct. 2394,
2410-11 (2011) (Miranda’s prophylactic measures are
designed to counter the “’inherently compelling
pressures of custodial interrogation.”) 

The Kansas Supreme Court, in contrast, effectively
held that any non-custodial interview that at some
point becomes custodial is so inherently and
necessarily coercive that any resulting confession is
automatically involuntary. Indeed, when the Kansas
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Supreme Court’s opinion is distilled to its essential
premise, it is apparent that the court made the very
fact of custody the only factor that matters in
determining whether a confession is involuntary. If the
Kansas Supreme Court is correct, then 50 years or
more of this Court’s involuntariness decisions are
wrong, because what matters for constitutional
purposes is not the “totality of the circumstances,” but
instead “custody.”

In either event, whether the Court reads the Kansas
Supreme Court opinion to effectively find a Miranda-
type violation or to hold that any custodial
interrogation necessarily results in an involuntary
confession, the decision merits this Court’s attention.
The Court could grant plenary review to resolve the
Miranda issue which has divided the Circuits
(Question Presented #1) and/or the Court could simply
grant Question Presented #2 and summarily reverse
the Kansas Supreme Court’s holding that any
confession obtained in a custodial interview is
necessarily “involuntary”. 

I. THE CIRCUITS AND STATE COURTS ARE
SPLIT ON THE MIRANDA QUESTION
PRESENTED HERE.

The Kansas Supreme Court determined that the
officers’ purported refusal to allow Swindler to
terminate the interview and leave the KBI office when
he expressed a desire to stop the questioning created a
coercive environment that rendered his subsequent
confession involuntary. Because Swindler was not in
custody when the interview began – a point he
conceded, Pet. App. 22 – the Kansas Supreme Court’s
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decision necessarily relies on the premise that police
must scrupulously honor an interview subject’s desire
to cease questioning in a non-custodial setting
(otherwise it becomes a custodial interrogation and any
resulting confession is involuntary), just as Miranda
and subsequent cases require them to do in a custodial
interrogation. This Court has never addressed that
question.

In a custodial interrogation, the subject must be
advised of his rights in accordance with Miranda v.
Arizona, 384 U.S. 436, 467 (1966), and if the subject
invokes those rights, his request must be “scrupulously
honored” and questioning must cease. Michigan v.
Mosley, 423 U.S. 96, 104 (1975). But this Court has
never addressed the constitutional requirements, if
any, in a non-custodial setting, where police give
Miranda warnings out of an abundance of caution and
the subject purports to invoke his Miranda “rights,”
such as here where Swindler said, “I’m done.  I want to
go home.”  

The Circuits and state courts have split on this very
question, reaching irreconcilable results. In United
States v. Harris, the Eighth Circuit recognized the
split, observing: 

Some courts have held that the reading of the
Miranda rights during a non-custodial
interrogation does not afford the suspect any of
those rights, since the reading is unnecessary.
Davis v. Allsbrooks, 778 F.2d 168, 172 (4th
Cir.1985); United States v. Charles, 738 F.2d
686, 693 n. 6 (5th Cir.1984); United States v.
Kampiles, 609 F.2d 1233, 1242 (7th Cir.1979);
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United States v. Lewis, 556 F.2d 446, 449 (6th
Cir.1977); State v. Haddock, 257 Kan. 964, 897
P.2d 152, 162–63 (1995).1 Other courts have
suggested that the reading of the Miranda
rights does transform a non-custodial
interrogation into a custodial interrogation. See
United States v. Bautista, 145 F.3d 1140, 1151
(10th Cir.), cert. denied, 525 U.S. 911, 119 S.Ct.
255, 142 L.Ed.2d 210 (1998); Tukes v. Dugger,
911 F.2d 508, 516 n. 11 (11th Cir.1990).

221 F.3d 1048, 1051 (2000).

Among the federal circuits that have concluded
there is no constitutional violation in these
circumstances are the Fourth, Sixth, and Seventh. For
example, in Davis v. Allsbrooks, 778 F2d 168, 172 (4th
Cir. 1985), the Fourth Circuit held:

To hold that the giving of Miranda warnings
automatically disables police from further
questioning upon a suspect’s slightest indication
to discontinue a dialogue would operate as a
substantial disincentive to police to inform
suspects of their constitutional protections. It
would convert admirable precautionary
measures on the part of officers into an
investigatory obstruction.

1 In its decision in this case, the Kansas Supreme Court took no
notice of its previous decision in Haddock. Haddock has been
overruled on other grounds related to the standard of review
applied to alleged Miranda violations and determinations of
custody. State v. James, 79 P.3d 169 (2003).
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The Sixth and Seventh Circuits previously reached
the same conclusion. See United States v. Lewis, 556
F.2d 446, 449 (6th Cir. 1977) (“The precaution of giving
Miranda rights in what is thought could be a non-
custodial interview should not be deterred by
interpreting the giving of such rights as a restraint on
the suspect, converting a non-custodial interview into
a custodial interrogation for Miranda purposes.”);
United States v. Serlin, 707 F.2d 953, 958 (7th Cir.
1983) (rejecting argument that police must
scrupulously honor a request to cease questioning in a
non-custodial interrogation; rather reviewing court
must examine totality of the circumstances and
determine voluntariness).

But at least two Circuits expressly disagree. In
Tukes v. Dugger, 911 F.2d 508, 516 n. 11 (11th Cir.
1990), the Eleventh Circuit held that disregard of the
subject’s expressed desire to cease questioning would
be a constitutional violation: “the coercive effect of
continued interrogation would be greatly increased
because the suspect would believe that the police
‘promises’ to provide the suspect’s constitutional rights
were untrustworthy…” The Tenth Circuit cited the
Eleventh Circuit’s view with approval in United States
v. Bautista, 145 F.3d 1140, 1150-51 (10th Cir. 1998),
and expressly adopted the same rule as the Eleventh
Circuit. The Tenth Circuit reasoned that “[i]f the
authorities are free to tell a suspect that he has the
right to appointed counsel, but could, while continuing
to interrogate him, refuse to provide such counsel on
the grounds that the suspect was not actually in
custody, the suspect would be led to believe that no
request for counsel would be honored.” Id. at 150.
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The state courts are likewise split. Some hold that
in a non-custodial setting, the giving of Miranda
warnings imposes no duty on law enforcement officers
to scrupulously honor a purported invocation of
Miranda rights.  Estrada v. State, 313 S.W.3d 274, 289-
95 (Tex. Crim. App. 2010); Slwooko v. State, 139 P.3d
593, 599-604 (Alaska Ct. App. 2006); People v. Vasquez,
913 N.E.2d 60, 68 (Ill. App. Ct. 2009); State v. Lang,
862 P.2d 235, 244 (Ariz. Ct. App. 1993); State v. Silva,
674 P.2d 443, 449 (Idaho Ct. App. 1983). Others
conclude that, even in non-custodial settings, Miranda
warnings must be given effect if the subject has been
advised of Miranda rights.  Bean v. State, 973 N.E.2d
3541-42 (Ind. Ct. App. 2012); Ex parte Comer, 591
So.2d 13, 15-16 (Al. 1991).  

Here, although the Kansas Supreme Court tried to
dodge the question of whether its decision rested on
Swindler’s alleged invocation of his Miranda rights,
that court’s rationale for finding Swindler’s confessions
to be involuntary cannot be separated from the fact
that the officers began the interview by giving Swindler
full Miranda warnings. The Kansas Supreme Court
reasoned that Swindler’s confessions were involuntary
precisely because of the officers’ alleged “bait and
switch” about Swindler’s ability to terminate the
interview. The only argument for a “bait and switch” is
that the Miranda rights form Swindler signed at the
beginning of the interview informed him that he could
cease the interview and polygraph examination at any
time. 

Thus, the giving of Miranda warnings is central to
the Kansas Supreme Court’s involuntariness holding.
The Kansas Supreme Court opined that “Swindler
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wanted to exercise the power the investigators had
initially guaranteed that he possessed,” Pet. App. 19 –
that is, the power to terminate the interview in
accordance with the waiver of rights form provided to
him. Id. at 46-47.  The court found error in the fact that
the investigators broke “the rules of engagement” they
had set – rules ostensibly set through the giving of
Miranda warnings. Id. at 20. That rationale precisely
mirrors the rationales of the Tenth and Eleventh
Circuits which have held that it is a constitutional
violation to give Miranda warnings and then not honor
a subject’s invocation of rights in a non-custodial
interview.

Thus, when the Kansas court says that Swindler’s
attempt to invoke his right to remain silent “marked
the line we have identified above between his voluntary
statements and involuntary statements,” Pet. App. 23,
that court appears to have been deciding the Miranda
issue in the first Question Presented. That conclusion
is strengthened when one further considers that the
Kansas court emphasized that it never determined that
Swindler was in “custody” during the interview. Id. at
22-23. The Kansas Supreme Court functionally ruled
that, because the investigators gave Miranda warnings
to Swindler, even though the interview was non-
custodial and the officers were under no obligation to
give such warnings, the officers had to scrupulously
honor Swindler’s request to terminate the interview.

The Kansas Supreme Court’s decision adds to the
growing split of authority on this issue, and is at odds
with the position taken by a majority of the Circuits.
The first question presented is recurring and important
because police conducting non-custodial interviews are
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subject to different rules regarding the effect of giving
unnecessary Miranda warnings, depending on the
jurisdiction. Indeed, other courts have declined to find
a constitutional violation on facts very similar to those
in this case, which simply demonstrates that the split
of authority has consequences and merits this Court’s
plenary review. 

For example, in Estrada v. State, 313 S.W.3d 274
(Tex. Crim. App. 2010), a murder suspect voluntarily
accompanied officers to a police station for an
interview. 313 S.W.3d at 289. The suspect was not in
custody, but a detective gave the suspect Miranda
warnings. Id. Two detectives then interviewed the
suspect and, at various stages of the interview, just like
Swindler in this case, the suspect said that he wanted
to leave and go home. Id. at 290-92.  Nonetheless, he
remained in the interview room, questioning continued,
and the suspect eventually confessed to the crime. Id.
The Texas Court of Criminal Appeals held that there
was no constitutional violation in obtaining the
suspect’s confession because he was not subjected to a
custodial interview and the detectives therefore did not
have to honor his purported invocations of his right to
remain silent. Id. at 294-95.

Similarly, in Slwooko v. State, 139 P.3d 593, 599-
604 (Alaska Ct. App. 2006), the Alaska Court of
Appeals held that the rule of Michigan v. Mosley that
police must scrupulously honor invocation of Miranda
rights did not apply to a subject who was not in
custody, even though the officers had given her
Miranda warnings prior to starting the interview. The
subject, like Swindler here, had gone voluntarily to the
police station, where she was questioned in an office by



22

two officers. Id. at 595-96.  Relying on the Seventh
Circuit’s decision in Serlin, supra, as well as decisions
from the courts of other states, the Alaska court held
that police did not violate the Fifth Amendment by
continuing to question the subject after she indicated
she did not wish to speak to them because she was not
in custody at the time and Miranda thus did not apply. 
139 P.3d at 599-604.  

In People v. Vasquez, 913 N.E.2d 60 (Ill. App. Ct.
2009), the Illinois Court of Appeals observed that
“[b]ecause the right to cut off questioning is designed to
counteract the coercive pressures of the custodial
setting, courts have recognized that the right exists
only in that setting.” 913 N.E.2d at 68. The court noted
that “there is no per se rule requiring police to cease
questioning in such circumstances.” Id. 

Coming down on the same side of the issue, the
Arizona Court of Appeals held in State v. Lang, 862
P.2d 235, 244 (Ariz. Ct. App. 1993), that “[p]olice may
continue to question suspects who are not in custody,
even though they invoke their right to remain silent, as
long as the responses are voluntary …” Lastly, in State
v. Silva, 674 P.2d 443, 449 (Idaho 1983), the Supreme
Court of Idaho held that where a subject voluntarily
appeared at the sheriff’s office, was advised of his
rights, and was not under arrest or restrained, the
“police did not violate any Miranda-based right by
continuing to talk with him after he said he did not
want to answer questions.”

The Kansas Supreme Court’s decision here, which
effectively holds that even in a non-custodial setting
police must cease questioning when the interview
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subject says he wants to stop, clearly contrasts with
these decisions from other states.  But the Kansas
Supreme Court is not quite alone. In Ex parte Comer,
591 So.2d 13, 15-16 (Ala. 1991), the Supreme Court of
Alabama, relying on the Eleventh Circuit’s decision in
Tukes, supra, held that “once a police officer informs a
person of his or her rights under Miranda, the police
must honor the exercise of those rights even if the
individual is not in custody.”  Drawing on language
from this Court’s decision in Mosley, the Alabama court
found that the right to “cut off questioning” was
inherent in the right to remain silent, and therefore,
even a non-custodial interview must cease when a
subject previously given Miranda warnings asserts
that right. Id. at 16. 

Likewise, in Bean v. State, 973 N.E.2d 35, 41-42
(Ind. Ct. App. 2012), relying in part on both Tukes,
supra, and the Tenth Circuit’s decision in Bautista,
supra, the Indiana Court of Appeals questioned the
propriety of giving Miranda warnings in a non-
custodial setting and then refusing to honor them. 
While the Bean court ultimately concluded that in the
case before it the subject of the interview was in
custody when he confessed, it held that “[t]he crucial
factor” leading to this conclusion was that the police
advised the subject of his Miranda rights, but then
refused to honor them when he attempted to invoke his
right to remain silent. Id. at 44. Although resting on a
custody analysis rather than a voluntariness analysis,
this decision is nevertheless very similar to the decision
of the Kansas Supreme Court here, which based its
entire conclusion that Swindler’s confession was
involuntary on the fact that police had told him he was
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free to terminate the interview, but then (in the court’s
view) refused to honor his statement that he was done.

There is a split of authority among the Circuits and
state courts on this issue. The fundamental issue –
whether police must, in a non-custodial setting, cease
questioning when they started the interview with
Miranda warnings and the subject subsequently
expresses a desire to stop the interview – has arisen
repeatedly, but the lower courts have resolved that
issue in conflicting ways. This split of authority on a
recurring and important federal constitutional issue –
one this Court has never addressed – warrants the
Court’s attention. 

II. THE KANSAS SUPREME COURT
EFFECTIVELY HELD THAT THE MERE FACT
OF “CUSTODY” MAKES ANY CONFESSION
OBTAINED INVOLUNTARY.

The Kansas Supreme Court held that the officers
effectively coerced Swindler’s confession when they
failed to cease questioning after he indicated a desire
to stop, i.e., when he stated that “I’m done. I want to go
home. I’m done.” According to the court, the officers’
continued questioning of Swindler, by itself, resulted in
“coercion” that rendered Swindler’s subsequent
statements involuntary and inadmissible. In the court’s
view, the officers employed an unconstitutional “bait
and switch” after originally telling Swindler he was
free to terminate the interview.  Pet. App. 19-20. 

The court’s conclusion that Swindler’s statements
and confessions necessarily were involuntary because
he was in “custody” at the time he made them is
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fundamentally flawed as a matter of basic federal
constitutional law. In particular, the Kansas Supreme
Court failed to actually evaluate the “totality of the
circumstances” in determining whether Swindler’s
statements were involuntary. Perhaps even more
significantly, the court’s logic necessarily would
invalidate every confession obtained in a custodial
interrogation or, at a minimum, every confession
obtained in what began as a voluntary interview but
arguably became a custodial situation. Indeed, the
court effectively held that the mere fact of “custody,”
automatically and alone, made Swindler’s statements
involuntary. 

A. A Confession Is Only “Involuntary” For
Constitutional Purposes If The Totality Of
The Circumstances Demonstrates That The
Subject’s Will Was Overborne By Coercive
Police Misconduct.

Under the Due Process Clause of the Fourteenth
Amendment, a confession must be “voluntary” to be
admissible in a criminal trial. Blackburn v. Alabama,
361 U.S. 199, 205 (1960). The voluntariness
requirement is grounded in the Fifth Amendment
privilege against self-incrimination, Davis v. North
Carolina, 384 U.S. 737, 740 (1966); see also Dickerson
v. United States, 530 U.S. 428, 433 (2000), and requires
that for a confession to be constitutionally obtained it
must be the product of a free and unconstrained choice
by its maker.  Schneckloth v. Bustamonte, 412 U.S. 218,
225 (1973); Culombe v. Connecticut, 367 U.S. 568, 602
(1961). A confession is not voluntary if the subject’s will
was overborne and coercive police misconduct critically
impaired his capacity for self-determination. Id. The
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determination whether a confession is voluntary
requires a court to analyze the totality of the
circumstances. Id. at 226; Frazier v. Cupp, 394 U.S.
731, 739 (1969); Clewis v. Texas, 386 U.S. 707, 708
(1967); Blackburn, 361 U.S. at 206.  

A necessary requisite for determining that a
confession was made involuntarily is proof that the
police engaged in coercive misconduct: “[C]oercive
police activity is a necessary predicate to finding a
confession is not ‘voluntary’ within the meaning of the
Due Process Clause of the Fourteenth Amendment.”
Colorado v. Connelly, 479 U.S. 157, 167 (1986); see also
Rogers v. Richmond, 365 U.S. 534, 544 (1961) (“the
question [is] whether the behavior of the State’s law
enforcement officials was such as to overbear [the
subject’s] will to resist and bring about confessions not
freely self-determined…”). 

Absent coercive misconduct by police, such as
physical abuse, threats, or false promises of leniency,
“there is simply no basis for concluding that any state
actor has deprived a criminal defendant of due process
of law.” Connelly, 479 U.S. at 164; Withrow v. Williams,
507 U.S. 680, 708 (1993) (O’Connor, J., concurring)
(“Involuntariness requires coercive state action, such as
trickery, psychological pressure, or mistreatment.”);
Oregon v. Elstad, 470 U.S. 298, 304-05 (1985) (noting
the Fifth Amendment “is not concerned … with moral
and psychological pressures to confess emanating from
sources other than official coercion.”)

Further, the possibility of such coercive misconduct
by police in a non-custodial interview is remote, if not
wholly theoretical. No decision of this Court has ever
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found a confession to be involuntary when obtained in
a non-custodial setting. Indeed, only once has this
Court ever even contemplated that possibility. See
Beckwith v. United States, 425 U.S. 341, 347-48 (1976)
(“We recognize, of course, that noncustodial
interrogation might possibly in some situations, by
virtue of some special circumstances, be characterized
as one where “the behavior of … law enforcement
officials was such as to overbear petitioner’s will to
resist and bring about confessions not freely self-
determined.”) But even then, the Court did not
volunteer even a single hypothetical where that might
be true, much less cite any actual case finding a
confession involuntary when obtained in a non-
custodial setting.2  

Here, Swindler conceded in the Kansas Supreme
Court that his interrogation was, at its inception,
noncustodial. In finding Swindler’s non-custodial
interrogation to be unconstitutionally coercive, the
Kansas Supreme Court apparently believed that it had
stumbled onto a set of facts this Court had found to be
so elusive and to date, purely theoretical, as to be non-
existent.  However, contrary to the dictates of this

2 The Kansas Supreme Court, however, perhaps alone among lower
courts, now has at least twice found a confession to be involuntary
even though there was no coercive police misconduct. One instance
is this case, and the other is State v. Morton, 286 Kan. 632, 186
P.3d 785 (2008) (holding that investigator’s statement to interview
subject that he was conducting an informal interview and she
probably would not need her lawyer, standing alone, was sufficient
to render her confession given during a concededly non-custodial,
voluntary interview coerced and involuntary), cert. denied, 555
U.S. 1126 (2009).
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Court’s voluntariness precedent, the Kansas Supreme
Court did not examine the totality of the
circumstances, but rather focused on a single
circumstance – the investigators’ purported refusal to
allow Swindler to leave coupled with their initial
representation that he was free to terminate the
interview and polygraph examination at any time.
Thus, the Kansas Supreme Court found what all agree
began as a non-custodial interrogation to be
unconstitutionally coercive based on a single factor –
the very factor that is generally considered only in
determining whether an interrogation is custodial or
non-custodial. 

But to determine whether a confession is
involuntary for constitutional purposes, a court must
do more than simply determine an interview was
custodial; the court must “examine the entire record
and make an independent determination of the
ultimate issue of voluntariness.” Beckwith, 425 U.S. at
348 (citing Davis, supra). “[A]ll the circumstances
attendant upon the confession must be taken into
account.” Dickerson, 530 U.S. at 434 (quoting Reck v.
Pate, 367 U.S. 433, 440 (1961)). Proof that warnings
were given is relevant to determining whether the
questioning was, in fact, coercive, Beckwith, 425 U.S. at
348, but the ultimate determination must be based on
the “totality of the circumstances,” not the sole fact that
the interview arguably had become “custodial” in
nature.
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B. The Totality Of The Circumstances Do Not
Support The Kansas Supreme Court’s
Conclusion That Swindler’s Statements
Were Coerced By Police Misconduct.

Although the Kansas Supreme Court gave lip
service to its duty to consider the totality of the
circumstances, the court’s opinion rested entirely on a
single circumstance – the officers’ purported refusal to
let Swindler leave when he expressed  a desire to cease
the questioning after they had given him full (though
unnecessary) Miranda warnings. Pet. App. 17-20.
Swindler did not challenge “the manner or duration of
the interrogation,” or argue that his ability to
communicate with the outside world was cut off, or
that his mental condition, age, intellect, or background
inhibited his ability to make a voluntary statement, or
that he had difficulty understanding English. Id. at 17.
Rather, Swindler and the Kansas Supreme Court relied
solely on the proposition that the officers’ purported
refusal to honor their assurances that Swindler was
free to terminate the interview at any time rendered
Swindler’s subsequent statements involuntary. Id. at
17-20.  

1. The record evidence does not support
the conclusion that Swindler was not
free to leave.

Under the totality of the circumstances, however,
the very premise for the Court’s rationale – that the
officers refused to allow Swindler to leave – is
questionable. First, the court’s rationale ignores the
following important facts: 1) Swindler immediately and
without prompting continued to talk after indicating he
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wanted to go home; 2) Swindler made no attempt to
leave the unlocked interview room even after he was
left alone in the room shortly after stating that he
wanted to go home; 3) both officers testified that
Swindler was free to leave until he was arrested; and
(4) no physical restraint prevented Swindler from
leaving. Cf. Montejo v. Louisiana, 556 U.S. 778, 795
(2009) (“When a defendant is not in custody, he is in
control, and need only shut his door or walk away to
avoid police badgering.”) (Emphasis added).  

Based on these uncontroverted facts, the Kansas
Supreme Court’s conclusion that Swindler was not free
to leave is unsupported by the totality of the
circumstances. See Berghuis v. Thompkins, ___ U.S.
___, 130 S.Ct. 2250, 2262 (2010) (“As a general
proposition, the law can presume that an individual
who, with a full understanding of his or her rights, acts
in a manner inconsistent with their exercise has made
a deliberate choice to relinquish the protection those
rights afford.”). Instead, as the trial court expressly
found after evaluating the totality of the circumstances
and the undisputed facts, a reasonable person in
Swindler’s position would have believed he could end
the interview at any time and leave.

2. There is no evidence of coercive police
misconduct.

But even more fundamentally, even if Swindler was
not free to leave, that is only one factor to consider
under the totality of the circumstances.  This Court’s
cases make clear that the voluntariness of a confession
does not turn on the presence or absence of a single
controlling criterion such as “custody,” but rather “a
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careful scrutiny of all the surrounding circumstances.”
Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).
Here, no other circumstance besides the alleged
custody weighs against finding that Swindler’s
confession was voluntary.  

There is no evidence of coercive police misconduct
which, under Connelly, 479 U.S. at 167, is a necessary
prerequisite for finding any confession involuntary.
Indeed, there is nothing in this case that comes close to
what this Court has identified as coercive police
misconduct sufficient to overbear a subject’s will and
render his confession involuntary.  Cf. Connelly, 479
U.S. at 163, n.1 (reviewing cases involving police
overreaching, all of which involve egregious police
misconduct, including Mincey v. Arizona, 437 U.S. 385
(1978) (defendant subjected to 4-hour interrogation
while incapacitated and sedated in intensive-care unit),
Greenwald v. Wisconsin, 390 U.S. 519 (1968)
(defendant, on medication, interrogated for over 18
hours without food or sleep), Beecher v. Alabama, 389
U.S. 35 (1967) (police officers held gun to the head of
wounded confessant to extract confession), Davis v.
North Carolina, 384 U.S. 737 (1966) (16 days of
incommunicado interrogation in closed cell without
windows, limited food, and coercive tactics), Reck v.
Pate, 367 U.S. 433 (1961) (defendant held for four days
with inadequate food and medical attention until
confession obtained), Culombe v. Connecticut, 367 U.S.
568 (1961) (defendant held for five days of repeated
questioning during which police employed coercive
tactics), Payne v. Arkansas, 356 U.S. 560 (1958)
(defendant held incommunicado for three days with
little food; confession obtained when officers informed
defendant that Chief of Police was preparing to admit
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lynch mob into jail), and Ashcraft v. Tennessee, 322
U.S. 143 (1944) (defendant questioned by relays of
officers for 36 hours without an opportunity for sleep)). 

Here, even if Swindler was in fact not free to leave,
this circumstance would merely transform what began
as a voluntary, non-custodial interview into a custodial
interrogation. The fact of “custody” would not, in and of
itself, render his eventual confessions involuntary for
constitutional purposes.

3. The mere fact that an interview is
custodial does not automatically make
any resulting confession involuntary for
constitutional purposes.

If Swindler was not free to leave, then, at most, his
inability to leave transformed a voluntary interview
into a custodial interrogation. The mere fact that a
person is not free to leave after being given Miranda
warnings simply cannot amount to unconstitutional
coercion, standing alone. Such a conclusion is
inconsistent with Miranda itself, which required the
warnings precisely because a custodial interrogation is
more likely to have coercive elements than a non-
custodial interrogation. But nowhere in Miranda or
this Court’s subsequent decisions interpreting Miranda
can one find the legal conclusion that all statements
made in custodial interrogations are necessarily
involuntary for constitutional purposes.

Thus, not surprisingly, this Court has never held
that once Miranda warnings are given, any restraint
on a subject’s freedom to leave is, by itself, so coercive
as to render a subsequent confession involuntary.



33

Rather, such restraint merely creates a custodial
interrogation, demanding that police implement and
honor the safeguards set forth in Miranda. See, e.g.,
J.D.B. v. North Carolina, ___ U.S. ___, 131 S.Ct. 2394,
2410-11 (2011) (Miranda’s prophylactic measures are
designed to counter the “’inherently compelling
pressures of custodial interrogation.”)

Other than purportedly refusing to let Swindler
leave when he said he was done (after initially advising
Swindler that he was free to terminate the interview at
any time), neither Swindler nor the Kansas Supreme
Court has identified any coercive act or police
misconduct that compelled Swindler to confess. See
Dickerson, 428 U.S. at 444 (“Cases in which a
defendant can make a colorable argument that a self-
incriminating statement was ‘compelled’ despite the
fact that the law enforcement authorities adhered to
the dictates of Miranda are rare.”)

To uphold the Kansas Supreme Court’s decision in
this case would result in necessarily invalidating every
confession obtained during custodial interrogation
because such questioning, by definition, takes place
with the subject in “custody.” See Miranda, 384 U.S. at 
444 (“By custodial interrogation, we mean questioning
initiated by law enforcement officers after a person has
been taken into custody or otherwise deprived of his
freedom of action in any significant way.”). The
subject’s inability to leave is exactly what makes an
interview a custodial interrogation for constitutional
purposes. But that fact alone does not make all
confessions obtained in custodial interrogations
involuntary.



34

At a minimum, the Kansas Supreme Court’s
decision would render involuntary every confession
obtained in an interview that began as voluntary but
arguably at some point become custodial. No matter
whether one reads the Kansas Supreme Court’s
decision here on involuntariness to apply to all
custodial confessions or even some subset of custodial
confessions, the court’s analysis and reasoning run
directly counter to decades of this Court’s voluntariness
decisions and warrants plenary review, if not summary
reversal.

CONCLUSION

The State of Kansas requests that the Petition for
a Writ of Certiorari be granted, and the case set for
plenary review of both Questions Presented. In the
alternative, Kansas requests that the Court grant
review and summarily reverse the Kansas Supreme
Court with respect to the second Question Presented.
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APPENDIX A
                         

IN THE SUPREME COURT OF THE 
STATE OF KANSAS

No. 104,580

[Filed February 15, 2013]
_______________________
STATE OF KANSAS, )
Appellee, )

)
v. )

)
JEFFERY SWINDLER, )
Appellant. )
_______________________ )

SYLLABUS BY THE COURT

1.

Issues of statutory interpretation and construction,
including issues of whether a statute creates
alternative means, raise questions of law reviewable de
novo on appeal.

2.

“Sexual intercourse” as an element of the crime of
rape is defined by K.S.A. 21-3501(1) as “any
penetration of the female sex organ by a finger, the
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male sex organ or any object.” The actus reus of the
element of sexual intercourse in the rape statute is
“penetration of the female sex organ.” The methods of
penetrating the female sex organ set forth in the
statute—by a finger, the male sex organ, and/or an
object—merely describe factual circumstances by which
a defendant might perpetrate the single actus reus of
the crime and do not constitute alternative means.

3.

When challenged, the prosecution bears the burden
of proving, by a preponderance of the evidence, that a
confession was the product of the accused’s free and
independent will. A court looks at the totality of the
circumstances to determine the question. Nonexclusive
factors include: (1) the accused’s mental condition;
(2) the duration and manner of the interrogation;
(3) the ability of the accused on request to communicate
with the outside world; (4) the accused’s age, intellect,
and background; (5) the fairness of the officers in
conducting the interrogation; and (6) the accused’s
fluency with the English language. The factors are not
to be weighed against one another, with those favorable
to a free and voluntary confession offsetting those
tending to the contrary. Instead, the situation
surrounding the giving of a confession may dissipate
the import of an individual factor that might otherwise
have a coercive effect. Even after analyzing such
dilution, if any, a single factor or a combination of
factors considered together may inevitably lead to a
conclusion that under the totality of circumstances an
accused’s will was overborne and the confession was
not therefore a free and voluntary act.
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4.

In this case, the coercive effect of the investigators’
failure to honor their promise that defendant could
terminate an interview at any time compelled
defendant’s confessions and inculpatory drawing in
violation of the Fifth Amendment to the United States
Constitution. Thus the district judge’s refusal to
suppress the confessions and drawing was error.

5.

The safeguards of Miranda v. Arizona, 384 U.S.
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), are
triggered only when an accused is subjected to
custodial interrogation. In this case, neither the
allegedly custodial nature of the defendant’s
interrogation nor his attempt to invoke his right to
remain silent need be analyzed, because the attempt
coincided with the shift from his voluntary statements
to coerced confessions and an inculpatory drawing.

6.

A constitutional error may be declared harmless
where the party benefitting from the error proves
beyond a reasonable doubt that the error complained of
will not or did not affect the outcome of the trial in
light of the entire record, i.e., where there is no
reasonable possibility that the error contributed to the
verdict. The district judge’s failure to suppress in this
case did not qualify as harmless error.
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Appeal from Sumner District Court; WILLIAM R.
MOTT, judge. Opinion filed February 15, 2013.
Reversed and remanded.

Lydia Krebs, of Capital Appellate Defender Office,
argued the cause and was on the brief for appellant.

Evan C. Watson, county attorney, argued the cause,
and Derek Schmidt, attorney general, was with him on
the brief for appellee.

The opinion of the court was delivered by

BEIER, J. Defendant Jeffery Swindler appeals his
conviction for rape. He argues his conviction should be
reversed on two grounds: (1) rape is an alternative
means crime, and the State failed to present sufficient
evidence to support each of the means upon which the
district court instructed the jury; and (2) the district
court erred in denying Swindler’s motion to suppress
incriminating statements and a drawing he provided
law enforcement officers. Swindler also contends that
the journal entry of judgment wrongly reflects that the
district court imposed lifetime postrelease rather than
lifetime parole and that the district court erred in
imposing lifetime parole with electronic monitoring.

We reverse his conviction because his motion to
suppress should have been granted, and we remand to
the district court for further proceedings.

FACTUAL AND PROCEDURAL BACKGROUND

Defendant Jeffery Swindler lived with his then
girlfriend, M.M., and his two daughters from a previous
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relationship in a rental home owned by M.M.’s aunt,
J.C. J.C.’s then-11-year-old daughter, L.C., M.M.’s
cousin, occasionally spent the night at Swindler’s
residence. One night in late 2008, Swindler, M.M., and
L.C. were in bed watching a movie in Swindler and
M.M.’s bedroom. According to L.C., she fell asleep
during the movie and awoke to find Swindler’s finger in
her vagina. L.C. told her mother about the incident in
May 2009. Based on her allegation, the State charged
Swindler with one count of rape under K.S.A. 21-
3502(a)(2) (sexual intercourse with a child under 14
years of age).

Before trial, Swindler filed a motion to suppress
incriminating statements, written confessions, and a
drawing he provided to investigators during an
interview at the Kansas Bureau of Investigation’s
Wichita office. In his memorandum in support of the
motion to suppress, Swindler argued that the interview
was a custodial interrogation and that his invocation of
his right to remain silent was not honored by the
officers conducting the interview, KBI Agent Ricky
Attebury and Jeff Hawkins of the Sumner County
Sherriff’s office. Swindler argued that the statements
he made after he invoked his right to remain silent
were involuntary and inadmissible.

During the hearing on the motion to suppress,
Attebury and Hawkins testified about the
circumstances surrounding Swindler’s interview.
Hawkins testified that he had interviewed Swindler as
a suspect for the first time at the Southwest Wichita
Police Department Substation. At the conclusion of
that interview, Hawkins invited Swindler to the KBI’s
Wichita office to take a polygraph examination.
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Six days later, at a time scheduled to accommodate
Swindler’s work schedule, M.M. drove Swindler and his
two daughters to the KBI office. M.M. and the two girls
waited in a hallway while Swindler was interviewed,
beginning at 8 a.m. Attebury testified that the
interview room measured 8’ x 8’; Attebury sat in front
of the exit during the interview and examination. At
the start of the interview, Attebury advised Swindler of
his Miranda rights. Attebury also provided Swindler a
written form that indicated that the polygraph
examination was voluntary and that Swindler could
terminate the examination at any time. Attebury
testified that the way for Swindler to terminate the
interview was to “get up and walk out.” Neither
Hawkins nor Attebury was armed, and both were
dressed in civilian clothes. No other officers were
involved with the interview. Attebury testified that
there are 10 to 12 plain-clothes agents assigned to the
Wichita office but that typically there were fewer than
6 in the office at the time the interview occurred.
Swindler was not placed in any restraints during the
interview; nor was any property, such as a driver’s
license or wallet, taken from him.

Shortly after the interview began, Hawkins left the
room but was able to watch the interview on a monitor
in another room. He testified that he did not watch the
interview in its entirety. After Hawkins left the room,
Attebury started the interview. At 10:02 a.m., Swindler
took an 8-minute unescorted break. After the break,
Attebury connected Swindler to the polygraph machine
and conducted the examination, which lasted 46
minutes. Following the examination, Attebury
informed Swindler that he failed the examination
questions about whether he had ever touched L.C. in
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her “vaginal area.” At that point, Attebury’s questions
became more direct and accusatory.

According to the video recording of the interview in
the record on appeal, at about 11:20 a.m., the following
exchange between Attebury and Swindler occurred:

“Attebury: Just tell me so we can move on. Ok.
With the truth of it.

“Swindler: You want me to say ‘Yes. I did it’ and
. . . .

“Attebury: Well, yeah, the details, yeah . . . .

“Swindler: . . . go on . . . .

“Attebury: Yeah, the details, so I, so I can figure
out how to ask the questions . . . .

“Swindler: I can’t give you the details. I don’t
know when I did it. I’m done. I want to go home.
I’m done.

“Attebury: Let me, let me go ahead and talk, tell
Jeff [Hawkins].

“Swindler: I can’t give you the details of when it
happened. You know. It’s been so long. I can’t
remember if I touched a little girl’s vaginal area.
You know. I didn’t do it. You know. I don’t know
what the heck’s wrong, but I didn’t do it. I know
I didn’t do it.”
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The video shows Attebury then left the room and 3
minutes passed before he and Hawkins returned.
Attebury testified at the suppression hearing that he
suspended Swindler’s interview to consult with
Hawkins because Attebury thought Swindler was
“close to invoking” his right to remain silent. When the
two investigators re-entered the interview room,
Hawkins questioned Swindler about the incident with
L.C. Hawkins’ questions were, like Attebury’s,
accusatory.

“Hawkins: Well what are we gonna do?

“Swindler: What are we gonna do?

“Hawkins: Well, I gotta, I gotta ask you
[inaudible] Jeff. You know. Who am I dealing
with, you know, are you this guy that goes
around taking advantage of younger girls? Or is
this something . . . .

“Swindler: I don’t, I don’t do that stuff. I don’t
mess around with little girls. Since I’ve got two
daughters of my own. I’ve got to take care of my
kids. I go to work. I bust my time. I go to work.

“Hawkins: I understand that. But, you know, I
need to know where I’m at here. Is this
something that just happened out of the blue,
one-time thing, or is it something, you know,
that’s more far reaching than that.

“Swindler: [stuttering] Ok. Just to get this over
with so I can go home. It’s out of the blue. I need
to go-I wanna go home. I gotta get work done. I
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gotta go to work so I can make some money for
my kids and stuff so . . . .

“Hawkins: Well, tell me what happened.”

During the next 2 hours, Swindler made
incriminating statements, signed two written
confessions, and drew a diagram of his hand to show
how far his middle finger had penetrated L.C.’s vagina.
The entire interview and polygraph examination lasted
from 8:21 a.m. until 1:35 p.m., at which point Swindler
was arrested.

The district court judge denied Swindler’s motion to
suppress. The district court ruled that (1) the interview
was investigatory rather than a custodial interrogation;
(2) law enforcement was not required to “scrupulously
honor” Swindler’s assertion of his right to remain silent
in an investigatory setting; (3) Swindler did not
“unequivocally invoke his right to remain silent”; and
(4) Swindler’s statements were voluntary.

J.C., L.C., Attebury, and Hawkins testified for the
prosecution at trial. Over defense counsel’s objections,
the State offered Swindler’s two written confessions
and the drawing and played the video of Swindler’s
interview in which he orally admitted to inserting his
finger into L.C.’s vagina. Attebury testified during
cross-examination that, at some point during the
interview, after his oral confession, Swindler
nevertheless again denied touching L.C.’s vagina and
said that he had fabricated the confession so he could
go to work.
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Swindler testified at trial that he had only admitted
to touching L.C. during the interview because he
wanted to go home, and because he wanted to take his
children home. When asked why he wrote the
confession, Swindler stated, “I was not getting through
to the law enforcement there that I was understanding
that I could go home, so I was doing this for them
because they wanted to hear this, so I gave them a
statement so I can get out of there and take my
children to their house, and then I can go to work.”
Swindler denied ever touching L.C.’s vagina.

At the close of the evidence at trial, the district
judge instructed Swindler’s jury that, in order to find
Swindler guilty of rape, it had to find that he “had
sexual intercourse with L.C.” The jury instructions
defined “sexual intercourse” as “any penetration of the
female sex organ by a finger, the male sex organ[,] or
any object.”

The jury convicted Swindler of rape. The district
court sentenced Swindler to life in prison without the
possibility of parole for 25 years. While the transcript
of the sentencing hearing reflects that the district court
imposed “lifetime parole with electronic monitoring,”
the journal entry of sentencing indicates lifetime
postrelease supervision. 

DISCUSSION

Alternative Means

“Issues of statutory interpretation and construction,
including issues of whether a statute creates
alternative means, raise questions of law reviewable de
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novo on appeal.” State v. Brown, 295 Kan. 181, 193-94,
284 P.3d 977 (2012).

A criminal defendant has a statutory right to a
unanimous jury verdict. See K.S.A. 22-3421; State v.
Rojas-Marceleno, 295 Kan. 525, Syl. ¶ 13, 285 P.3d 361
(2012); State v. Wright, 290 Kan. 194, 201, 224 P.3d
1159 (2010). In State v. Timley, 255 Kan. 286, 289, 875
P.2d 242 (1994), this court explained:

“‘In an alternative means case, where a single
offense may be committed in more than one way,
there must be jury unanimity as to guilt for the
single crime charged. Unanimity is not required,
however, as to the means by which the crime
was committed so long as substantial evidence
supports each alternative means.’”

“Because jury unanimity is not required as to the
means by which an alternative means crime is
committed, unanimity instructions are not required in
alternative means cases.” Rojas-Marceleno, 295 Kan. at
544. Nevertheless, the State must meet a “super-
sufficiency of the evidence” requirement, i.e., present
sufficient evidence to permit a jury to find each means
of committing the crime upon which it is instructed
beyond a reasonable doubt. Rojas-Marceleno, 295 Kan.
at 544. If the State fails to present sufficient evidence
to support each means, reversal is required. Rojas-
Marceleno, 295 Kan. at 544.

In Brown, we clarified how courts are to identify
statutes that underlie alternative means instructions.
295 Kan. at 193 (“Identifying an alternative means
statute is more complicated than spotting the word
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‘or.’”). We summarized the alternative means analysis
as follows:

“[I]n determining if the legislature intended to
state alternative means of committing a crime,
a court must analyze whether the legislature
listed two or more alternative distinct, material
elements of a crime—that is, separate or distinct
mens rea, actus reus, and, in some statutes,
causation elements. Or, did the legislature list
options within a means, that is, options that
merely describe a material element or describe
a factual circumstance that would prove the
element? The listing of alternative distinct,
material elements, when incorporated into an
elements instruction, creates an alternative
means issue demanding super-sufficiency of the
evidence. Often this intent can be discerned
from the structure of the statute. On the other
hand, the legislature generally does not intend
to create alternative means when it merely
describes a material element or a factual
circumstance that would prove the crime. Such
descriptions are secondary matters—options
within a means—that do not, even if included in
a jury instruction, raise a sufficiency issue that
requires a court to examine whether the option
is supported by evidence.” Brown, 295 Kan. at
199-200.

Swindler argues that rape is an alternative means
crime and that the State failed to present sufficient
evidence of each of the means in the elements jury
instruction. Instead, the evidence was limited to
penetration with his finger. At the time of the offense,
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K.S.A. 21-3502(a)(2) provided: “Rape is . . . sexual
intercourse with a child who is under 14 years of age.”
Sexual intercourse was defined under K.S.A. 21-
3501(1) as “any penetration of the female sex organ by
a finger, the male sex organ or any object.” Swindler
argues that K.S.A. 21-3501(1) provides three distinct
ways of committing the crime of rape: penetrating a
female victim’s sex organ with (1) a finger, (2) the male
sex organ, or (3) any object.

We recently addressed this same issue in State v.
Britt, 295 Kan. 1018, 287 P.3d 905 (2012), and held
that K.S.A. 21-3501(1) does not create alternative
means for committing rape. Rather, the language in
the statute merely describes different factual
circumstances by which a defendant might perpetrate
the single actus reus of the crime, i.e., penetration of
the female sex organ. Britt, 295 Kan. at 1027.
Swindler’s argument lacks merit.

Motion to Suppress

Swindler’s second issue on appeal is the denial of
his motion to suppress his statements, written
confessions, and the drawing.

Swindler has two distinct avenues of attack. First,
under a Miranda analysis, Swindler argues that the
officers gave him Miranda warnings in what ended up
as a custodial interrogation and that he unequivocally
invoked his right to remain silent. Under this avenue,
according to Swindler, everything he said after
invoking his right was per se inadmissible. The State’s
response to this line of argument is twofold: (1) the
interview was not custodial, and thus Swindler was not
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entitled to protections under Miranda; and (2) even if
Swindler was entitled to Miranda protections, he failed
to invoke his right to remain silent unequivocally.

Swindler’s second avenue of attack is based on a
Fifth Amendment Due Process voluntariness analysis.
He argues that, independent of the Miranda and
invocation of his right to remain silent, the
investigators’ conduct compelled his confessions. The
State responds that Swindler’s statements were freely
and voluntarily given.

We note at the outset that these two avenues run
parallel to one another. Although both may turn on
“voluntariness,” the voluntariness of Miranda analysis
references the voluntariness of the defendant’s
encounter with law enforcement, i.e., whether an
interview qualified as a custodial interrogation. Fifth
Amendment Due Process analysis, on the other hand,
references the voluntariness of the interrogated
individual’s eventual incriminating statements. See
State v. Morton, 286 Kan. 632, 649, 186 P.3d 785 (2008)
(“Unwarned inculpatory statements obtained through
noncustodial interrogation, although not barred by
Miranda, may nevertheless be inadmissible if they
were obtained in violation of the due process
voluntariness requirement.”).

We address Swindler’s arguments in reverse order
because the Fifth Amendment Due Process
voluntariness analysis is dispositive of the bulk of his
claim. This minimizes the need for lengthy discussion
of whether and when the interview evolved into a
custodial interrogation and whether Swindler
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unequivocally invoked his right to remain silent after
having received Miranda warnings.

Fifth Amendment Due Process Voluntariness
Analysis

The primary consideration to be given to a criminal
defendant’s inculpatory statement is its voluntariness.
State v. Lewis, 258 Kan. 24, 34, 899 P.2d 1027 (1995)
(citing Oregon v. Elstad, 470 U.S. 298, 318, 105 S. Ct.
1285, 84 L. Ed. 2d 222 [1985]). A court looks at the
totality of the circumstances to determine whether an
accused’s confession was voluntary. State v. Robinson,
293 Kan. 1002, 1018, 270 P.3d 1183 (2012).
Nonexclusive factors to be examined include:

“(1) the accused’s mental condition; (2) the
duration and manner of the interrogation;
(3) the ability of the accused on request to
communicate with the outside world; (4) the
accused’s age, intellect, and background; (5) the
fairness of the officers in conducting the
interrogation; and (6) the accused’s fluency with
the English language. [Citations omitted.].

. . . .

“‘“[T]hese factors are not to be weighed
against one another . . . , with those favorable to
a free and voluntary confession offsetting those
tending to the contrary. Instead, the situation
surrounding the giving of a confession may
dissipate the import of an individual factor that
might otherwise have a coercive effect. [Citation
omitted.] Even after analyzing such dilution, if



App. 16

any, a single factor or a combination of factors
considered together may inevitably lead to a
conclusion that under the totality of
circumstances a suspect’s will was overborne
and the confession was not therefore a free and
voluntary act.” [Citations omitted.]’” Gilliland,
294 Kan. 519, 528-29, 276 P.3d 165 (2012).

K.S.A. 60-460(f) also governs the admissibility of
confessions or statements by the accused:

“In a criminal proceeding as against the
accused, a previous statement by the accused
relative to the offense charged [is admissible],
but only if the judge finds that the accused
(1) when making the statement was conscious
and was capable of understanding what the
accused said and did and (2) was not induced to
make the statement (A) under compulsion or by
infliction or threats of infliction of suffering upon
the accused or another, or by prolonged
interrogation under such circumstances as to
render the statement involuntary or (B) by
threats or promises concerning action to be
taken by a public official with reference to the
crime, likely to cause the accused to make such
a statement falsely, and made by a person whom
the accused reasonably believed to have the
power or authority to execute the same.”

When challenged, the State has the burden to prove,
by a preponderance of the evidence, that a defendant’s
statements were voluntarily made, i.e., that the
statements were the product of the defendant’s free
and independent will. Gilliland, 294 Kan. at 528; State
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v. Edwards, 291 Kan. 532, Syl. ¶ 5, 243 P.3d 683
(2010); State v. Brown, 286 Kan. 170, 172, 182 P.3d
1205 (2008).

The district judge’s memorandum opinion primarily
focused on Miranda analysis questions of custodial
interrogation and unequivocal invocation. As to
voluntariness, he simply stated that he had considered
the voluntariness factors and the facts of the case and
determined that Swindler’s confessions and drawing
were the products of his free and independent will. The
judge also relied on a passage from United States v.
Washington, 431 U.S. 181, 188, 97 S. Ct. 1814, 52 L.
Ed. 2d 238 (1977): “[I]t seems self-evident that one who
is told he is free to refuse to answer questions is in a
curious posture to later complain that his answers were
compelled.”

Swindler does not argue that the manner or
duration of the interrogation; his ability to
communicate with the outside world; his mental
condition; his age, intellect, and background; or his
proficiency with the English language negatively
impacted on the voluntariness of his statements. He
relies solely on what he characterizes as the unfairness
of the officers in conducting the interrogation—
specifically, their assurances that he was free to
terminate the interrogation and leave at any time
contrasted with their refusal to honor those
assurances—to support his assertion that his
statements were compelled.

As stated, we must consider the totality of the
circumstances in determining the voluntariness of
Swindler’s confessions and drawing. In State v. Stone,
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291 Kan. 13, 237 P.3d 1229 (2010), this court held that
defendant Joshua Stone’s incriminating statements
made during a custodial interview were involuntary
based on the totality of the circumstances, including:

“(1) the defendant appeared exhausted during
the interrogation, which began at 1 a.m., and
several of his responses were garbled and
disorganized; (2) the detective made misleading
and ultimately untrue statements regarding
finding the defendant’s semen on the pajamas of
the 9-year-old victim; (3) the detective implied
that if the defendant told the truth, the length of
his sentence could be affected; and (4) the
detective said the defendant would be viewed as
a sexual predator unless he confessed.” State v.
Robinson, 293 Kan. 1002, 1020, 270 P.3d 1183
(2012) (citing Stone, 291 Kan. at 22-33).

In State v. Swanigan, 279 Kan. 18, 106 P.3d 39
(2005), this court held that defendant Jami Del
Swanigan’s confession was involuntary. Again, the
court applied the totality of the circumstances test and
relied on the following factors:

“(1) the law enforcement officers’ repeated use of
false information and evidence, (2) the
combination of the tactics used by law
enforcement, including threats to convey
Swanigan’s lack of cooperation to the county
attorney and threatening to charge him with
additional robberies unless he confessed, and
(3) evidence of the defendant’s low intellect and
his susceptibility to anxiety.” Robinson, 293
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Kan. at 1019 (citing Swanigan, 279 Kan. at 37-
39). 

Both the Stone and the Swanigan decisions
cautioned lower courts against extending their holdings
beyond their particular facts. See Stone, 291 Kan. at 32
(indicating that any one of the circumstances
surrounding the interrogation, standing alone, might
not have led the court to conclude the statements were
coerced); Swanigan, 279 Kan. at 44 (“[A] broad reading
of our opinion today is expressly discouraged.”); cf.
Robinson, 293 Kan. at 1020 (confession voluntary;
distinguishing Swanigan); State v. Ransom, 288 Kan.
697, 706, 207 P.3d 208 (2009) (confession voluntary).

In this case, Swindler does not claim officers
manufactured information or evidence in order to get
him to confess, as was the case in Stone and Swanigan.
But he argues that the investigators’ bait and switch
about his ability to terminate the interview and leave
had the same coercive effect.

The video in the appellate record makes it very
clear that Swindler wanted to exercise the power the
investigators had initially guaranteed that he
possessed. From the time that he said “I’m done. I want
to go home. I’m done,” it is obvious that Swindler
wanted to terminate the interview and leave the KBI
office. His girlfriend and two small children were
waiting for him in the hallway, and he expressed his
desire to go to work to provide for his children. He
repeated that he was “done” and wanted to go home.

Swindler’s first clearly inculpatory statement was
not made until he had said that he was confessing “just
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to get this over with so I can go home.” Instead of being
allowed to leave, the investigators persisted in
questioning him. In particular, we note that Attebury
admitted he left the room to consult with Hawkins to
avoid an expected invocation of Swindler’s right to
remain silent. Also, Hawkins met Swindler’s repeated
efforts to do what he had been told he was free to do
with “Well, tell me what happened.” The message of
these investigators was unmistakable: If Swindler
wanted to stop talking and leave, he needed to confess
to raping L.C.

In short, the investigators set the rules of
engagement and then did not hesitate to break them as
soon as they thought Swindler might slip away without
telling them what they wanted to hear. Under the
totality of these circumstances, the State cannot carry
its burden to show that Swindler’s resulting oral
confession, written confessions, and drawing were
given voluntarily under the Fifth Amendment. The
district judge’s refusal to suppress the confessions and
drawing was error.

Miranda Analysis

Normally, when a motion seeks to suppress a
confession obtained in an allegedly custodial
interrogation, the court must first determine whether
the interrogation was, in fact, custodial. If not,
Miranda warnings are unnecessary.

“An appellate court reviewing a trial court’s
determination of whether an interrogation is
custodial, makes two discrete inquiries. Under
the first inquiry, the court determines the
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circumstances surrounding the interrogation,
employing a substantial competent evidence
standard of review. In determining if there is
substantial competent evidence supporting the
existence of the circumstances found by the trial
court, an appellate court does not reweigh
evidence, assess the credibility of the witnesses,
or resolve conflicting evidence. [Citations
omitted]. The second inquiry employs a de novo
standard of review to determine whether, under
the totality of those circumstances, a reasonable
person would have felt free to terminate the
interrogation and disengage from the
encounter.” State v. Warrior, 294 Kan. 484, 497,
277 P.3d 1111 (2012).

In State v. Carson, 216 Kan. 711, Syl. ¶ 5, 533 P.2d
1342 (1975), this court identified five circumstances
bearing on whether a person questioned was subject to
custodial interrogation. This list of factors has since
been modified and grown.

“Factors to be considered in determining if an
interrogation is investigative or custodial
include: (1) the time and place of the
interrogation; (2) the duration of the
interrogation; (3) the number of law enforcement
officers present; (4) the conduct of the officers
and the person subject to the interrogation;
(5) the presence or absence of actual physical
restraint or its functional equivalent, such as
drawn firearms or a stationed guard;
(6) whether the person is being questioned as a
suspect or a witness; (7) whether the person
being questioned was escorted by officers to the



App. 22

interrogation location or arrived under his or her
own power; and (8) the result of the
interrogation, for instance, whether the person
was allowed to leave, was detained further, or
was arrested after the interrogation. No one
factor outweighs another, nor do the factors bear
equal weight. Every case must be analyzed on
its own particular facts.” Warrior, 294 Kan. 484,
Syl. ¶ 2.

Swindler concedes that his encounter with Attebury
and Hawkins started as merely investigatory rather
than as a custodial interrogation. He argues that the
encounter became a custodial interrogation either
(1) when he was informed that he failed the polygraph
evaluation or (2) when he said “I’m done. I want to go
home. I’m done.”

Swindler may be right, but, under the unique
circumstances of this case, it does not matter. See State
v. Schultz, 289 Kan. 334, 342, 212 P.3d 150 (2009);
State v. Ninci, 262 Kan. 21, 38, 936 P.2d 1364 (1997).

There is no dispute between the parties here that
Swindler received Miranda warnings when his
interview and the polygraph examination got under
way. He need not have been given them if what
followed was not a custodial interrogation. But the fact
that he was given them in this situation, i.e.,
approximately 2 hours before in the same interview
about the same crime conducted by the same
investigators, inoculated any evolution of a mere
investigatory encounter into a custodial interrogation
from challenge, as long as he did not invoke any of the
rights the warnings were designed to protect. Compare
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State v. Grady, 317 Wis. 2d 344, 766 N.W.2d 729 (2009)
(precustodial Miranda warnings remained effective
once encounter became custodial interrogation) with
State v. Appleby, 289 Kan. 1017, 1046-47, 221 P.3d 525
(2009) (Miranda rights cannot be anticipatorily
invoked in a context other than custodial
interrogation); see also United States v. Bautista, 145
F.3d 1140, 1151 (10th Cir.1998) (law enforcement
officers not free to give Miranda warnings and then
ignore person’s attempt to invoke any right thereunder
because encounter is merely investigatory).

We therefore need not analyze whether the
interview up until Swindler’s “I’m done. I want to go
home. I’m done” statement was, in fact, a custodial
interrogation. We may simply assume that all or part
of it was and note that he received the warnings the
law required him to be given in such a situation.

The next question in a Miranda analysis would
ordinarily be whether the defendant unequivocally
invoked his or her right to remain silent. This question
also need not be answered here.

In short, Swindler’s first attempt to invoke his right
to remain silent also marked the line we have
identified above between his voluntary statements and
involuntary statements under the Fifth Amendment.
We need not decide whether Swindler’s statement “I’m
done. I want to go home. I’m done” was an unequivocal
invocation of his right to remain silent, because we
have already decided that anything after that
statement was inadmissible as involuntary under the
Fifth Amendment. Swindler does not contend that
anything he said before that point constituted an
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invocation of his right to remain silent, much less an
unequivocal invocation of that right.

Harmlessness Analysis

Having decided that the district judge erred in
refusing to suppress Swindler’s confessions and
drawing, we turn to whether that violation of
Swindler’s Fifth Amendment right to remain silent was
harmless. A constitutional error may be declared
harmless where the party benefitting from the error
proves beyond a reasonable doubt that the error
complained of will not or did not affect the outcome of
the trial in light of the entire record, i.e., where there
is no reasonable possibility that the error contributed
to the verdict. State v. Ward, 292 Kan. 541, Syl. ¶ 6,
256 P.3d 801 (2011), cert. denied 132 S. Ct. 1594 (2012).

Here, there was no physical evidence offered at
trial. The entire case turned on whom the jury believed,
L.C. or Swindler. This means that the admission of
Swindler’s confessions and drawing was indescribably
prejudicial. The erroneous admission of this evidence
cannot be ruled harmless beyond a reasonable doubt, a
point the State essentially conceded during oral
argument. Swindler’s conviction of rape must be
reversed.

Sentencing Arguments

Because we determine that Swindler’s conviction
must be reversed, we do not reach his sentencing
arguments.
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CONCLUSION

For all of the reasons detailed above, we reverse
defendant Jeffery Swindler’s conviction for rape and
remand this case to the district court for further
proceedings consistent with this opinion.
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APPENDIX B
                         

IN THE THIRTIETH JUDICIAL DISTRICT
DISTRICT COURT, 

SUMNER COUNTY, KANSAS
CRIMINAL DEPARTMENT

Case No. 2009 CR 94

[Filed December 17, 2009]
__________________________
STATE OF KANSAS, )

)
Plaintiff, )

)
v. )

)
JEFFERY D. SWINDLER, )

)
Defendant. )

__________________________ )

MEMORANDUM OPINION-RE: DEFENDANT’S
MOTION TO SUPPRESS HIS

STATEMENTS TO LAW ENFORCEMENT

NATURE AND HISTORY OF CASE

The defendant is charged with one count of rape
against a child under fourteen years of age, to-wit: L.C.
(D.O.B. 1997). Defendant has filed a motion to suppress
his statements made on video tape to law enforcement.
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The Court heard the motion to suppress on December
10, 2009. The State called two witnesses: Senior
Special Agent Rick Atteberry of the Kansas Bureau of
Investigation & Detective Jeff Hawkins of the Sumner
County Sheriff’s Department. The Defendant called no
witnesses.

CONTENTIONS OF THE PARTIES

The defendant contends the interrogation which
elicited the damaging statements was custodial.
Defendant further contends he asserted his Fifth
Amendment right to remain silent. Defendant contends
his assertion of his right to remain silent was
unequivocal, and law enforcement failed to
“scrupulously honor” this request. Defendant also
contends his statements were not voluntary, even if he
was not in custody.

The State contends the defendant’s statements were
made in a noncustodial setting. The State a contends
that in a noncustodial setting, law enforcement need
not immediately stop their questioning when the
person being questioned expresses a desire not to speak
further. The State further contends that the alleged
assertion of the Fifth Amendment privilege was
equivocal and ambiguous. The State contends the
defendant’s statements were voluntary.

ISSUES TO BE DETERMINED BY THE COURT

1. Was the defendant in custody when he made
damaging statements?
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2. Is law enforcement required to “scrupulously
honor” the assertion of the right to remain silent
in a noncustodial setting?

3. Did the defendant unequivocally invoke his right
to remain silent?

4. Were defendant’s damaging statements to law
enforcement voluntary?

FACTS:

The Following Facts were proved by a
preponderance of the evidence:

On May 5, 2009, Detective Hawkins interviewed the
defendant with regard to allegations of sexual abuse
made by L.C., a child under fourteen years of age.
Detective Hawkins first explained to the defendant the
allegations that caused Hawkins to need to speak to
the defendant. The interview lasted less than one hour,
and took place at a South Wichita Police Substation.
Only Detective Hawkins and the defendant were
present for the interview. The defendant arrived by his
own means. At the conclusion of the interview, the
defendant left the substation, not under arrest. The
defendant agreed to take a polygraph examination.

On May 11, 2009, a second interview and polygraph
examination was scheduled at the Kansas Bureau of
Investigation’s Wichita Office. Detective Hawkins had
made arrangements to meet at 7:30 A.M., and the
defendant arrived at the KBI office by his own means
at approximately 8 A.M.. The defendant brought his
family and girlfriend to the interview. The defendant
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had advised Hawkins he was employed and had
requested the early start so as to avoid missing any
more work than necessary.

Prior to administering the polygraph examination,
Agent Atteberry reviewed with the defendant a KBI
form entitled, “Rights Waiver – Polygraph Examination
Statement of Consent”. (Defendant’s Exhibit B) The
form includes all the “Miranda Warnings”, including
“the right to remain silent.” The defendant indicated he
understood all his Miranda Rights. The defendant
indicated he was willing to speak, further indicating
that his participation was voluntary. The defendant
was informed he could terminate the examination at
any time. Defendant was informed that a refusal to
take part in the examination will immediately
terminate the examination.

Agent Atteberry also familiarized the defendant
with the procedures of the polygraph prior to testing
while assessing the defendant’s psychological
capabilities. During this pre-test phase, the defendant
advised he had ADHD (Attention Deficit Disorder). The
defendant advised he quit taking his medication for
ADHD after he had quit school in the 11th grade. The
defendant was twenty three years old at the time of the
interview. From viewing the video of the interview, the
court has determined that the defendant
comprehended and communicated effectively
throughout the entire interview, which lasted to 1:35 in
the afternoon. Defendant’s responses connected
logically to the questions asked as testified to by Agent
Atteberry. The defendant is fluent in English. There
was no other evidence to consider with regard to
defendant’s claim of ADHD, or what, if any effect it
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may have had in this matter. There was no evidence
law enforcement took advantage of the alleged
disorder.

At 10:02 A.M., prior to the polygraph exam, all
involved (Atteberry, Hawkins, and Defendant) took a
break. Defendant was unescorted during the break,
and left the KBI office. There were no locked doors
from the interview room to the exit of the KBI office at
any time during the interview. The defendant left the
KBI office on this break and had the opportunity to
speak with his family in this time frame. There were no
physical restraints on the defendant. The break lasted
to 10:10 A.M.. No other breaks were requested by or
denied the defendant.

From 10:18 to 10:52 A.M., the defendant took the
polygraph exam, administered by Atteberry. Hawkins
was not present for this portion of the interview and
was often not present during other phases of the
interview process as well. The defendant was attached
to the polygraph, by means ill suited for restraint. It is
obvious from State’s Exhibit 1 (the video of the entire
interview) that Agent Atteberry felt the defendant was
not truthful when he denied sexually abusing the
alleged victim while attached to the polygraph.

Approximately one hour and thirteen minutes after
the break, Agent Atteberry, who had been questioning
the defendant alone, said something to the effect of,
“I’m not worried about when and where. If it happened,
let’s get to the facts so I can clear you on it. That’s
where we’re at.” The defendant then said, “You want
me to say yes, I did it?” Atteberry responded, “Well,
yeah, so I can figure out . . . ” Defendant responded, “I
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can’t give you the details, I don’t know when I did it.
I’m done. I want to go home. I’m done.” Atteberry said
something to the effect of, “Let me tell Jeff, Okay . . . ” 
The defendant continued, “I can’t give you the details
of when it happened, ya know, it’s been so long I can’t
remember if I touched the little girls’ vaginal area, ya
know. I didn’t do it. Ya know. I don’t know what the
heck’s wrong. But I didn’t do it. I know I didn’t do it.”

Agent Atteberry then leaves and returns with
Detective Jeff Hawkins about two and a half minutes
later. When Hawkins entered the room, he said to the
defendant something to the effect of, “Well, what are
we gonna do?” The defendant says something to the
effect of, “Let’s get this over with so I can go home.” 

The defendant proceeded to advise that the alleged
victim rolled over, or jumped on his hands, denying he
put his finger in her vagina. Later in the interview, the
defendant explained he was in bed with his girlfriend,
and accidentally put his finger in the alleged victim’s
vagina, thinking it was his girlfriend. When asked by
Hawkins why he didn’t tell them this in the first place,
the defendant said he lied, making up the story so he
could go to work. The defendant then asks, “Any way I
can go home?” Neither Hawkins nor Atteberry
responded to this question. The defendant continued
with words to the effect of, “I tried to show you what I
did . . . now I just want to go home.” The defendant
then proceeded in an effort to explain that he
accidentally fingered the victim, and that it “shocked
the hell” out of him. When asked, he explained he did
have an erection, not for the alleged victim, but for his
girlfriend.
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Throughout the interviews, Atteberry and Hawkins
used a polite, conversational tone. Neither was armed.
Both would classify the defendant as a suspect. Prior to
his eventual arrest at 1:35 p.m., no property was taken
from the defendant.

MEMORANDUM OPINION

1. Was the defendant in custody when he made
damaging statements?

An interrogation is “custodial” if the defendant’s
freedom to depart is restricted in any significant way.
Oregon v. Mathiason, 429 U.S. 492, 495 (1977).

A two-part inquiry is used to determine whether an
interrogation is custodial for purposes of Miranda.
First, what were the circumstances surrounding the
interrogation? Second, under the totality of those
circumstances, would a reasonable person have felt he
was not at liberty to terminate the interrogation and
leave? State v. Morton, 286 Kan. 632, 640 (2007).

The following factors are to be considered in
analyzing the circumstances surrounding the
interrogation: “‘(1) when and where the interrogation
occurred; (2) how long the interrogation lasted; (3) how
many police officers were present; (4) what the officers
and defendant said and did; (5) the presence of actual
physical restraint on the defendant or thing equivalent
to actual restraint such as drawn weapons or a guard
stationed at the door; (6) whether the defendant is
being questioned as a suspect or a witness; (7) how the
defendant got to the place of questioning, that is,
whether he came completely on his own in response to
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a police request or was escorted by police officers; and ;
(8) what happened after the interrogation–whether the
defendant left freely, was detained, or was arrested.”’
State v. Jones, 283 Kan. at 186, 195 (2007) (quoting
State v. Deal, 271 Kan. 483, 495 (2001).

The factors are not to be applied mechanically or
treated as if each factor bears equal weight. Instead,
each case is to be analyzed on its own facts. State v.
Jones, 283 Kan. at 195.

When and Where the Interrogation Occurred

The interrogation occurred at the KBI office in
downtown Wichita on May 11, 2009, beginning at about
8 A.M. While the KBI office is a law enforcement
facility, a factor typically weighing in favor of custody,
this does not end the analysis for this factor. It is well
settled that an interrogation which occurs at the police
station or jailhouse is not necessarily custodial. Oregon
v. Mathiason, 429 U.S. 492 (1977).

First, the time of the meeting was specifically set for
the defendant’s convenience, to accommodate his work
schedule. This implies he would be leaving the
interview and wouldn’t miss any more work than
practicable. This fact tips the scales in favor of labeling
it a noncustodial interrogation. Second, the evidence
showed that the KBI office housed about twelve KBI
agents, all of which were “plain clothes” agents.
Typically, only about half of them are there at any one
time, and if the agents are carrying firearms, they are
concealed. The evidence showed that the KBI office,
while a law enforcement facility for sure, does not
display the trappings one associates with police
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stations housing uniformed police officers. While this
may overlap with other factors, there were no armed
guards, and there were no obstacles or locked doors
between the defendant and the exit to the KBI office at
any time. Hawkins and Atteberry were both in plain
clothes, and not armed. With the defendant having
been given the power to call the shot as to when this
meeting occurred, along with the other facts listed in
this paragraph, this factor tips in favor of classifying
the interview as a noncustodial one.

How Long the Interview Lasted

The interview lasted from about 8 A.M. to about
1:35 P.M.. The length of the interview alone is not
persuasive one way or the other to the Court. It is not
such a short time frame as to be easily classified as a
factor leaning towards noncustodial. On the other
hand, five and a half hours, given that a significant
period of the time was spent in acquainting the
defendant with polygraph exams in general, is not such
a long time as to shock the conscience. One break was
taken in which the defendant had access to his family,
and actually left the KBI facility. The defendant was
unescorted during this break. No breaks were denied,
or requested by the defendant. The unescorted break,
along with the access to family is a factor weighing in
favor of classifying this interview as a noncustodial
one. The analysis shifts somewhat after the defendant
is aware he has, in essence, flunked the polygraph
according to Atteberry, but the interview never morphs
into a custodial one by the length of the interview, nor
by the actions of the officers.
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How Many Police Officers Were Present

There were two: Senior Special Agent Atteberry and
Detective Hawkins. Often during the 5 1/2 hours, there
was only one. This factor seems to bear little weight
either way.

What the Officers Said and Did

Detective Hawkins first met with the defendant on
May 5, 2009, advising him of his Miranda rights on
that occasion as well. The defendant waived his
Miranda rights. The defendant was not taken into
custody after that first interview.

The video of the May 11, 2009 interview reveals
that both officers employed a polite and conversational
tone. Neither yelled or showed any force during the
interview. Except for when the defendant was arrested,
neither restrained the defendant. Agent Atteberry
reviewed with the defendant all his rights, including
his Miranda rights. The defendant waived those rights
in writing. The giving of Miranda warnings, itself, does
not transform a noncustodial interrogation into a
custodial interrogation. State v. Haddock, 257 Kan.
964, 976-977 (citing United States v. Charles, 738 F. 2d
686, 693 n. 6 (5th Cir. 1984).

At the May 11th, 2009 interview, at about the hour
and thirteen minute mark after the break, the
defendant communicated to Agent Atteberry that he
can’t give details, followed with “I’m done.” This could
be interpreted as an expression of “my story is
complete.” Then defendant adds: “I want to go home.
I’m done.” When Agent Atteberry indicates he is going
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to inform Detective Hawkins, the defendant keeps
talking without any prompting, expressing he can’t
give details of when it happened because it’s been so
long and he can’t remember if he touched the alleged
victim’s vagina, followed with essentially a declaration
of innocence. In the context of this interview and the
surrounding circumstances, including the fact that the
defendant continues to explain himself after having
waived his Miranda rights in writing, it appears to the
court that the defendant wanted to be heard, and
believed, much more than he wanted to go home. In the
context of this interview, where defendant has waived
his Miranda rights, on this and one prior occasion, it
would be a stretch to say the defendant is attempting
to exercise his right to remain silent while continuing
to explain his innocence.

When Detective Hawkins appears to ask, “Well,
what are we gonna do”, the defendant says something
to the effect of, “Let’s get this over with so I can go
home.” Again, it appears the defendant wants to go
home, for sure, but only after convincing the officers of
his innocence. The cycle is repeated again, later in the
interview. 

The Court sees nothing in the way Agent Atteberry
and Detective Hawkins handled the interview that
would cause a reasonable person to have felt he was
not at liberty to terminate the interrogation and leave.
The objective test’s “reasonable person” does not have
a guilty state of mind and does not have peculiar
mental or emotional conditions that are not apparent
to the questioning officer. United States v. Erving L.,
147 F. 3d 1240 (10th Cir. 1998). “The particular
personal traits or subjective state of mind of the
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defendant are irrelevant to the objective ‘reasonable
person’ test. . . ‘other than to the extent that they may
have been known to the officer and influenced his
conduct.”’ United States v. Little, 18 F. 3d 1499, 1505
(10th Cir. 1994). “We do not ask police officers to
consider. . . . contingent psychological factors when
deciding whether suspects should be advised of their
Miranda rights . . . The inquiry turns too much on the
suspect’s subjective state of mind and not enough on
the ‘objective circumstances of the interrogation.””
Yarborough v. Alvarado, 541 U.S. 652, 668-669 (2004).
The Miranda custody inquiry is an objective test . . .
designed to give clear guidance to the police.” Id. at
667-668.

As set forth in the “Facts” section of this opinion,
there was no evidence law enforcement took advantage
of the defendant’s alleged condition of ADHD, and
there was no evidence of how this alleged diagnosis
may have affected the defendant adversely.

What the officers said and did favors a
“noncustodial” finding.

The Presence of Actual Physical Restraint, 
or Its Equivalent, on the Defendant

As noted in the “Facts”, there was no physical
restraint of the defendant up until he was arrested at
1:35 P.M.. This factor favors a “noncustodial” finding.
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Whether the Defendant was Being 
Questioned as a Suspect or a Witness

The defendant was being questioned as a suspect,
and the defendant knew it. The officers informed the
defendant of the allegations of the alleged victim. After
the defendant is aware he has in essence “flunked” the
polygraph exam in the opinion of Atteberry, there could
be no doubt in any reasonable person’s mind the
defendant was a suspect. This factor favors a finding of
“custodial.”

How the Defendant Got to the Place of
Questioning, that is, Whether He Came

Completely on His Own in Response to a 
Police Request or Was Escorted 

By Police Officers

The defendant came completely on his own in
response to a police request. This factor favors a
finding of “noncustodial.”

What Happened After the Interrogation–
Whether the Defendant Left Freely,

Was Detained, or Was Arrested

Defendant was arrested after the interrogation.
This factor favors a finding of “custodial.”

Under the totality of those circumstances, a
reasonable person in the defendant’s position would
have felt he was at liberty to terminate the
interrogation and leave? The interrogation was
noncustodial.
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2. Is law enforcement required to “scrupulously
honor” the assertion of the right to remain silent
in a noncustodial setting?

The protections afforded by Miranda v. Arizona, 384
U.S. 436 (1966) simply do not exist outside the context
of a custodial interrogation. State v. Morton, 286 Kan.
at 646, (citing State v. Haddock, 257 Kan. 964, 976-977
(1995)).

Many courts have addressed this precise point of
law, and are virtually unanimous in concluding that
the rights provided by Miranda and its progeny,
including the right that the police “scrupulously honor”
one’s invocation of the right to remain silent, are only
applicable in the context of a “custodial interrogation.”
It is only in this context that the prophylactic safe-
guards of Miranda are considered justified and
necessary. Slwooko v. Alaska, 139 P. 3d 593, 602
(2006). 

In Michigan v. Mosley, 423 U.S. 96 (1975), the
United States Supreme Court held that when a suspect
who is undergoing custodial interrogation invokes their
right to silence, that right must be “scrupulously
honored.” --i.e., the police must immediately cease their
questioning. The cease-questioning rule stems from the
Court’s recognition that “without the right to cut off
questioning, the setting of in-custody interrogation
operates on the will of the individual to overcome free
choice in producing a statement after the privilege has
once been invoked.” Michigan v. Mosley, 423 U.S. at
100-101 (quoting Miranda v. Arizona, 384 U.S. at 473-
474.)
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Unlike reviews of custodial interrogation, in which
the issue is whether the police “scrupulously honored”
a request to cease questions, the Court’s duty “in
reviewing noncustodial interrogation is ‘to examine the
entire record and make an independent determination
of the ultimate issue of voluntariness.”’ Beckwith v.
United States, 425 U.S. 341, 348 (1976) (quoting Davis
v. North Carolina, 384 U.S. 737, 741-742 (1966).

Courts from around the country agree that, during
non-custodial questioning, the police need not
immediately stop their efforts when the person being
questioned expresses a desire not to speak further. See
United States v. Serlin, 707 F. 2d 953 (7th Cir. 1983);
State v. Lang, 176 Ariz. 475 (Ariz. App. 1993); State v.
Silva, 106 Idaho 14 (Idaho App. 1983); State v. P.Z.,
152 N.J. 86 (1997); State v. Jeffreys, 165 Vt. 579 (Vt.
1996); Webber v. Commonwealth, 26 Va. App. 549 (Aa.
App. 1998); State v. Warness, 77 Wn. App. 636 (Wash.
App. 1995); State v. Bradshaw, 193 W.Va. 519 (W.Va.
1995).

The Court is persuaded that law enforcement is not
required to “scrupulously honor” a defendant’s
assertion of his right to remain silent in a noncustodial
setting.

3. Did the defendant unequivocally invoke his right
to remain silent?

The issue may be moot in light of the Court’s
findings above, however, it may be helpful to consider
this issue were an appellate court to disagree with the
Court’s findings on either of the first two issues.
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In considering whether a suspect has clearly
invoked the right to remain silent, courts review not
only the words of the defendant, but also the context of
the invocation. Davis v. United States, 512 U.S. 452
(1994). In State v. McCorkendale, 267 Kan. 263, 273
(1999), the defendant argued that when he stated, “So
that’s all I got to say,” he was invoking his right to
remain silent and questioning should have ceased at
that point. The Kansas Supreme Court held this was
not an unequivocal invocation of his right to remain
silent. The Supreme Court noted: “It could just have
easily been interpreted as a statement that he had
finished his explanation of the matter.” Id.

This case has similarities to the facts in
McCorkendale. Here, the defendant said, “I’m done.”
Those words, in the context of the taped interview
certainly could reasonably be interpreted in the same
way the words in McCorkendale were interpreted.
When the defendant tacks on, “I want to go home”, the
matter is less ambiguous only for an instant, as the
defendant in an unprompted statement immediately
encourages further dialogue, offering “it happened” and
“I can’t remember if it happened” while pronouncing
his innocence. What might otherwise be a clear
statement is inextricably attached to language
inconsistent with a wish to remain silent.

Agent Atteberry felt the defendant was close to
invoking, yet did not seek to clarify, instead opting to
advise Deputy Hawkins. The alleged invocations in this
case were ambiguous. Interrogators may, but are not
required to ask questions to clarify whether a person is
invoking the right to remain silent when the invocation
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is ambiguous. State v. Scott, 286 Kan. 54, Syl. ¶ 8
(2008).

4. Were defendant’s damaging statements to law
enforcement voluntary?

“Unwarned inculpatory statements obtained
through noncustodial interrogation, although not
barred by Miranda, may nevertheless be inadmissible
if they were obtained in violation of the due process
voluntariness requirement.” State v. Morton, 286 Kan.
632, Syl. ¶ 6 (2007).

To determine whether a defendant’s confession is
voluntary, the essential inquiry is whether the
statement was the product of the free and independent
will of the accused. To make this determination,
Kansas court’s consider the following specific factors:
(1) The accused’s mental condition; (2) the manner and
duration of the interrogation; (3) the ability of the
accused to communicate with the outside world; (4) the
accused’s age, intellect, and background; (5) the
fairness of the officers in conducting the interrogation;
and (6) the accused’s fluency in the English language.
State v. Morton, 286 Kan. at Syl. ¶ 7.

The facts are clear that the defendant was aware of
his Miranda rights, even though it was not necessary
for law enforcement to make him aware of them in this
case. The defendant voluntarily and intelligently
waived those rights. As the Supreme Court has noted,
“it seems self-evident that one who is told he is free to
refuse to answer questions is in a curious posture to
later complain that his answers were compelled.”
United States v. Washington, 431 U.S. 181, 188 (1977).
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The “Facts” section of this opinion touches on each
of these factors set forth in Morton. After considering
those factors and the facts, the Court finds the
defendant’s statement was the product of the free and
independent will of the accused. 

For the foregoing reasons, the defendant’s motion to
suppress is denied.

IT IS SO ORDERED 

/s/William R. Mott                  ____            
THE HONORABLE WILLIAM R. MOTT
DISTRICT COURT JUDGE

[Certificate of Service Omitted in 
Printing of this Appendix]

* * *
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APPENDIX C
                         

Supreme Court of Kansas
301 SW 10th Ave.
Topeka, KS 66612

785.296.3229

***** FLAT FILE COPY *****

Appellate Case No. 10-104580-S
District Court Case No. 09CR94

[Filed April 19, 2013]
_______________________
STATE OF KANSAS, )

APPELLEE, )
)

V. )
)

JEFFERY SWINDLER, )
APPELLANT. )

_______________________ )

Order

THE COURT HAS TAKEN THE FOLLOWING
ACTION:

MOTION FOR REHEARING AND MEMORANDUM
IN SUPPORT BY APPELLEE, STATE OF KANSAS.
CONSIDERED BY THE COURT AND DENIED.
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Date: April 19, 2013 Carol G. Green
Clerk
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APPENDIX D
                         

[Defendant’s Exhibit B]

Kansas Bureau of Investigation
Rights Waiver -- Polygraph Examination 

Statement of Consent

Name Jeffery Dane Swindler                                         

Address 3174 South Davidson, Wichita, KS, 67210      

Date May 11, 2009          Time 8:21 AM                 

In the presence of the witness(s) whose
signature(s) below

SSA Rick Atteberry, KBI                                               

has informed me that he is a polygraph
examiner, and this statement is being completed
in connection with:

Aggravated Indecent Liberties with a minor                

Miranda Warning

1. You have the right to remain silent.

2. Anything you say can be used against you in a
court of law.
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3. You have the right to talk to an attorney and
have him/her present with you while you are
being questioned. 

4. If you cannot afford to hire an attorney, one
will be appointed to represent you before any
questioning, if you wish one.

Do you understand each of the above rights that I have
explained to you?  Yes JDS No ____

Having these rights in mind, are you willing to talk to
me now?  Yes JDS No ____

I understand that such participation is voluntary and
that I can refuse to take part in this examination, and
that such refusal will immediately terminate the
examination. Further, that once the examination
begins, I can terminate the examination at any time.

I further authorize the release of any and all recordings
as required by law, to criminal justice agencies and for
purposes of quality review and training. 

Understanding my rights to refuse this test, I, do
hereby, this date, voluntarily and without duress or
promise of reward, consent to a polygraph examination
and the authorizations contained herein.
 
_______________ /s/Jeffrey Swindler                          
Witness Examinee’s Signature

/s/Jeff Hawkins  SSA Rick Atteberry                        
Witness Polygraph Examiner’s Signature
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APPENDIX E
                         

IN THE DISTRICT COURT OF SUMNER
COUNTY, KANSAS

Case No. 09 CR 94

[Dated December 10, 2009]
________________________________
STATE OF KANSAS, )

)
Plaintiff, )

)
v. )

)
JEFFERY DANE SWINDLER, )

)
Defendant. )

________________________________ )

TRANSCRIPT OF MOTION TO SUPPRESS

PROCEEDINGS had before the Honorable William
R. Mott, District Judge of the Thirtieth Judicial
District of Kansas, Sumner County, Kansas, in
Wellington, Kansas, on the 10th day of December,
2009.
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APPEARANCES:

The plaintiff, State of Kansas, appeared by Mr.
Evan C. Watson, Sumner County Attorney, Sumner
County Courthouse, Wellington, Kansas 67152.

The defendant, Jeffery Dane Swindler, appeared in
person and by Mr. Michael C. Brown, Attorney at Law,
PO Box 330, Mulvane, Kansas 67110.

Rebecca A. Stocking, CSR
Official Court Reporter

Sumner County Courthouse
Wellington, Kansas 67152

* * *

[p.9]

* * *

State calls Jeff Hawkins.

JEFF HAWKINS

called as a witness in behalf of plaintiff, having been
first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. WATSON:

Q. Would you, please, state your name, sir?

A. Jeff Hawkins.
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Q. Where are you employed?

A. At the Sumner County Sheriff’s Office.

Q. And what do you do there?

A. I’m the operations captain and also a detective.

Q. Do you conduct investigations into violations of
Kansas law?

[p.10]

A. Yes.

Q. Was there an occasion where you were investigating
any offenses in relation to Jeffery Swindler?

A. Yes.

Q. Okay. Did you conduct any interviews with Jeffery
Swindler?

A. Yes.

Q. What was the claim or potential claim that you were
investigating?

A. A sexual assault or activity there surrounding that
general allegation.

Q. Okay. And when did you interview Jeffery
Swindler?
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A. The first time? If I could check my notes for that
date. Tuesday, May 5th, of 2009.

Q. And how long did that interview last?

A. It was reasonably short. Less than an hour.

Q. Less than an hour. Who was present at the
interview?

A. Myself and Mr. Swindler.

Q. How did Mr. Swindler get to that interview?

A. I didn’t see him arrive, but we met at the South
Wichita Police Department Substation and he arrived
there by his own means.

Q. And when you conducted that interview at the
South Wichita Police Center, was it? What was the
name?

A. Police Substation.

[p.11]

Q. Police Substation?

A. Is what they call that facility.

Q. At the conclusion of the interview where did Mr.
Swindler go?

A. He left the substation. Where he went from there,
I don’t know.
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Q. Okay. Was he placed under arrest?

A. No.

Q. Okay. He was allowed to leave?

A. Yes.

Q. What was your discussion with Mr. Swindler for
that May 5th interview prior to him coming up for that
interview?

A. My discussion with him prior to that?

Q. Yes. Did you extend an invitation to Mr. Swindler to
come to be interviewed by you at the Southwest
Wichita Police Substation?

A. Yes.

Q. Okay. How did you -- Can you tell me what you said
to him?

A. I don’t recall specifically, but I would of explained
that there was allegations and I needed to speak with
him about them.

Q. Okay. Did you have a subsequent interview with
Mr. Swindler?

A. Yes. I participated in a subsequent interview.

[p.12]

Q. Okay. And when was that interview?
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A. Where?

Q. When?

A. When? That was May 11th, . . .

Q. Okay.

A. . . . 2009.

Q. Where did that interview take place?

A. That took place at the Kansas Bureau of
Investigation’s Wichita office.

Q. All right. And what time was that interview
commenced?

A. It started very early in the morning. Around 8:00
o’clock. I actually believe that we made arrangements
to meet at 7:30 that morning.

Q. When you say we made arrangements, who are you
referring to?

A. Myself, Mr. Swindler, and Agent Attebury when we
scheduled the -- the polygraph examination.

Q. Okay. And had you extended an invitation to Mr.
Swindler to come for this interview?

A. Yes.

Q. Did you tell him that he had to come for the 
interview?



App. 54

A. No.

Q. And how -- what sorts of things did you consider
when you visited with Mr. Attebury and Mr. Swindler
which led to scheduling the interview at 7:30 or 8:00 in
the morning on 

[p.13]

May 11th, 2009?

A. Well, Mr. Swindler was employed at the time and
he requested that we start as early as possible so that
he wouldn’t miss any more work than was absolutely
necessary.

Q. Okay. So were you willing then to accommodate
that request of Mr. Swindler for the scheduling?

A. Yes.

Q. And did you do all of the interview with Mr.
Swindler that day?

A. No.

Q. Who else participated in that interview?

A. Special Agent Rick Attebury.

Q. Do you know how long Mr. Swindler was at the
KBI, the Wichita office, being interviewed that day?

A. From between 7:30 and 8:00 until 1:00 o’clock in the
afternoon. Approximately 1:00 o’clock.
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Q. And during that interview were you present the
entire period of time?

A. No. The initial -- The -- The very initial part of the
interview where Mr. Swindler -- Swindler was advised
of his Miranda rights, I was in the room. Then I left the
room directly after he was advised of his rights, and I
was out of the room until after 10:00 o’clock -- between
10:00 o’clock and 11:00.

Q. Now, did you advise Mr. Swindler of his rights?

[p.14]

A. Agent Attebury actually recited the rights and the
Miranda form to Mr. Swindler. I merely witnessed.

Q. Were you present during that . . .

A. Yes.

Q. . . . period of time? So then do you have any
documentation that you would of received from
advising Mr. Swindler personally of his rights yourself?

A. I have a copy of Agent Attebury’s Miranda form that
was filled out at that time.

Q. Now, during the period of time that you were not
participating in the interview where were you?

A. I was in another room at the -- at the offices there of
the KBI.
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Q. And while you were in that other room were you
able to observe what was transpiring in the room in
which Mr. Swindler was found?

A. Yes. There was a video monitor there.

Q. And at times that you were not present in the
interview room with Mr. Swindler who was?

A. In the room with Mr. Swindler?

Q. Yes.

A. Agent -- Agent Attebury.

Q. Anybody else?

A. No.

Q. Can you describe how Mr. Attebury was attired that
day?

[p.15]

A. I don’t remember specifically, but Agent Attebury
always wears civilian clothes. Typically he wears a
shirt and a tie.

Q. Do you recall whether or not Mr. Attebury was
displaying a firearm?

A. I don’t recall that he was, no.

Q. Okay. Were you displaying a firearm?
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A. No.

Q. Were you armed?

A. No.

Q. Were you wearing a uniform?

A. No.

Q. Did you ever place any physical restraints on Mr.
Swindler on May 11th?

A. Mr. Swindler was ultimately arrested, and I do not
recall who may have handcuffed him prior to being
transported to the Sumner County Jail. Don’t recall
that it was me, but at the time of his arrest he was
ultimately placed in handcuffs.

Q. Okay. Do you know what time approximately that
arrest occurred?

A. Sometime after 1:00 p.m.

Q. Prior to placing handcuffs on Mr. Swindler to arrest
him was he physically restrained in any fashion?

A. No.

[p.16]

Q. Now, there was some testing done by Mr. Attebury?

A. Yes.
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Q. And you’ve worked with Mr. Attebury before?

A. That’s correct.

Q. Did Mr. Attebury place any restraints that you
observed upon Mr. Swindler other than testing
equipment?

A. No.

Q. So then -- if I understand accurately then during
the entirety of the interview with Mr. Swindler there
was from one law enforcement officer to two officers at
the most with Mr. Swindler in the interview room?
That being you and Mr. Attebury?

A. Yes.

Q. Do you know whether or not the door in the
interview room is locked or was locked during this
interview?

A. To my knowledge it was not.

Q. Okay. And, to your knowledge, could Mr. Swindler
if he had attempted to, say, five minutes into the
interview just walked out of the interview room
without -- and out the building?

A. Yes he could of.

Q. There were no physical barriers preventing that, no
locked doors, is that accurate?
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A. That’s accurate. The KBI offices are secure offices.
A person cannot get in without being let in, but all of
the
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doors leading out can be accessed by anyone.

Q. Do you know how Mr. Swindler got to the KBI
Wichita office that day, May 11th?

A. Yes. He came there in what I was led to believe was
his own car. He was accompanied by his girlfriend and
his two young children.

Q. And where did they remain, if you know, during Mr.
Swindler’s interview with Mr. Attebury?

A. They were seated in -- outside in the hallway
directly outside the -- the KBI office door.

Q. Well, when you say they’re outside in the hallway
directly outside the KBI office door, what does that
mean? Which KBI office door? You talking about the
door to the interview room?

A. Well, the -- If I could explain?

Q. Please explain.

A. The KBI offices are located in the Landon State
Office Building in downtown Wichita, as are many,
many state offices. KBI offices are the fourth floor, west
side of the building, southwest corner of the building.
There is an access hallway that leads to -- in addition
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to the KBI office -- many other offices. And the area
where Miss Mott and the two children were waiting for
Mr. Swindler was directly outside the front door, if you
will, of the KBI offices. They were inside the building,
but yet out in the
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hallway.

Q. Do you know how far from the interview room the
family members were seated?

A. 30 feet to the nearest access door. Approximately, of
course.

Q. Family members were 50 feet from the door to the
interview room?

A. 30 to 50 feet.

MR. BROWN: Well, Your Honor, I’ll object. I
don’t know what the relevance of this questioning is.

MR. WATSON: I think -- I think it goes to the
state of the mind of the defendant, Your Honor.

THE COURT: I’ll overrule the objection.

MR. WATSON: Thank you.

BY MR. WATSON:

Q. 30 to 50 feet then?
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A. Yes. There’s -- From the room where the polygraph
examination was conducted there are two ways to get
to the outside foyer of the offices. One of them is about
a 30 foot distance in my estimation. The other way is
about 50 feet.

Q. Now, did you ever hear Mr. Swindler say anything
about having ADHD?

A. Not that I recall, no.

Q. Do you recall Mr. Swindler saying anything to you,
or

[p.19]

perhaps maybe you observed while you’re outside of the
room, either way, -- Did you hear Mr. Swindler say
anything about any mental limitations or any -- other
than this potential term ADHD -- any mental
limitations which might of affected his abilities to
comprehend what was going on that day?

A. I don’t recall any such statements, no.

Q. And I’m not sure that I asked in regard to this
interview. Was he escorted to the KBI office by law
enforcement?

A. No.

Q. Now, at the conclusion of the interview he was
arrested, is that right?

A. Yes.
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Q. Okay. Now, during this interview, to your
knowledge, did Mr. Swindler ever request an attorney?

A. No.

Q. There was a period of time then that you were
outside the interview room, is that right?

A. That’s correct.

Q. And was there a time when Mr. Attebury came out
to discuss the progress of the interview with you?

A. Yes.

Q. Okay. And did that happen more than once?

A. No. Just once.

Q. Okay. During that one time what did Mr. Attebury
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discuss with you?

A. I don’t recall anything specifically that we
discussed. I just accompanied Mr. Attebury back into
the interview room.

Q. Okay. You don’t recall what the nature of that
conversation was?

A. No.

Q. What it might of related to?
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A. No.

Q. When you -- When Mr. Attebury came out and
visited with you and then you went back in, do you
recall why you went back into the interview room?

A. To further discuss the results of the previous
interview and examinations that Agent Attebury had
had with Mr. Swindler.

Q. Okay. And do you have a copy -- a true copy of the
recorded interview?

A. Yes.

Q. That occurred on May 11th, 2009?

A. Yes.

Q. Do you have that with you today?

A. Yes.

Q. And is that on a compact disk?

A. Yes.

Q. Does it have more than one file on it? More than one
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video?

A. I believe there’s just the one.
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Q. Okay. Is that in two chapters?

A. I’m not sure I understand what we are referring to
with two chapters.

Q. Do you know what the file names are called?

A. No I don’t.

Q. But you have a video of the interview on May 11th?

A. That’s correct?

MR. WATSON: Okay. May I approach?

(State’s Exhibit 1 was marked by the
reporter.)

MR. WATSON: No objection?

MR. BROWN: I’ve got it.

MR. WATSON: Your Honor, I’d move to admit
State’s Exhibit 1.

MR. BROWN: Voir dire?

THE COURT: Yes.

BY MR. BROWN:

Q. Have you looked at this?

A. No.
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Q. I didn’t think so.

MR. BROWN: For foundation.

Well, I’ll go ahead and let it in.

THE COURT: So there’s no objection to
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State’s 1?

MR. BROWN: No, sir.

THE COURT: Waive foundation?

MR. BROWN: Yes. I’ll waive everything. Admit
it.

THE COURT: All right. State’s Exhibit 1 is
admitted.

BY MR. WATSON:

Q. Outside of your involvement and Attebury’s
involvement with Mr. Swindler on May 11th at the KBI
Wichita office, were there other law enforcement
officers involved?

A. I don’t believe so, no.

Q. Okay. Is the KBI Wichita office filled with gun
toting law enforcement officers?

A. No.
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Q. When you were -- scheduled this time and this date,
did Mr. Swindler indicate to you that at some point
during the day he had obligations elsewhere?

A. Yes. We discussed his -- his work. That was why we
scheduled it as early as we did.

Q. Okay. Do you know what the work schedule was for 
that . . . 

A. The specific times, no. As I recall, he was working
for a -- a lawn service, landscaping service, something
of that nature.

[p.23]

MR. WATSON: No further questions, Your
Honor.

THE COURT: All right. Mr. Brown, if you’ll just
hold on one second.

Mr. Iverson, I know we were -- had a case
scheduled at 1:30.

Are we ready to take your matter up now?

MR. IVERSON: Your Honor, we are ready. We
plan on waiving.

THE COURT: Okay.

MR. BROWN: I’ll stand down.
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THE COURT: Let’s go ahead and take that up
real quick.

(Proceedings regarding another matter were
taken up, after which the following
proceedings were had.)

THE COURT: All right. We’re back in on
Swindler, 09, 94.

Detective Hawkins is still on the stand.

You’re still under oath.

THE WITNESS: Thank you.

THE COURT: All right. Mr. Brown, you may
inquire.

MR. BROWN: Yes, thank you, Judge.

CROSS EXAMINATION

[p.24]

BY MR. BROWN:

Q. Sir, the interview that you conducted on May 5th,
2009, that was at a Wichita Police Department
Substation?

A. That’s correct.

Q. And that would be a law enforcement facility, would
it not?
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A. Yes it is.

Q. And during that interview he denied inappropriate
touching, correct?

A. That’s correct.

Q. And you were attempting to interview him as a
suspect rather than a witness?

A. In that interview, yes.

Q. And when you conduct a custodial interview do you
not advise a person of his rights as per the Miranda
decision?

A. Yes.

Q. And in that interview you advised Mr. Swindler of
his rights as per Miranda, did you not?

A. Yes.

Q. And the end result of that interview is he agreed to
come back on the 11th and submit to a polygraph
examination?

A. Yes.

Q. Now, you had mentioned that you are familiar or
you had a copy of a Miranda form or something from
the examination 
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conducted by Mr. Attebury. I think you looked at your
file.

A. Yes. A copy of the form.

Q. Do you have that with you?

A. I believe I do.

Q. May I see it, please?

A. Yes. There it is.

Q. Okay.

(Defendant’s Exhibit A was marked by the
reporter.)

BY MR. BROWN:

Q. Sir, handing you what’s been marked Defendant’s
Exhibit A, would you look at that, please? Now, would
you compare it to the form you’re looking at there in
the report? What would A be, sir?

A. Well, A appears to be for the most part a copy of the
form that I have.

Q. Well, there are a couple of notations as a received
date stamp and a copy to client stamp. Other than that,
it’s the same form?



App. 70

A. Well, I also notice that there is a KBI number down
here at the bottom that is not on your copy.

Q. Okay. Well, let’s take your copy then and we’ll mark
it B?

A. Okay.

Q. May I take this out? I don’t need the whole report.
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A. Yes.

(Defendant’s Exhibit B was marked by the
reporter.)

BY MR. BROWN:

Q. Okay. Let’s hand Exhibit B to you. And would you
look at that for a moment, please?

(The witness complied with the request.)

Q. Is that the form you referred to in your direct
testimony?

A. Yes.

Q. Okay. And I think on that form you signed off as a
witness, did you not?

A. Yes.
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Q. And this is a form utilized by the Kansas Bureau of
Investigation, right?

A. That would be my understanding, yes.

Q. Well, have you seen those forms before?

A. I believe I have seen this similar form or one very
much like it before, yes.

Q. Did you observe Agent Attebury go over this
document with Mr. Swindler?

A. Yes.

Q. Now, am I to understand this was at the KBI offices
in downtown Wichita, the big city building there on
Market?
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A. I believe it’s on Market, yes.

Q. Okay. Would that be another law enforcement
facility?

A. As I explained before, the Landon State Office
Building contains many state office -- offices to include
the KBI.

Q. Okay. Well, KBI, that was -- that would be a law
enforcement facility, would it not?

A. That’s correct.
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Q. And you say that you think he arrived around 7:30,
8:00 o’clock and the whole process lasted sometime
after 1:00 o’clock that day?

A. That’s my recollection, yes.

Q. Did you ever prepare any written reports as far as
your contact with Mr. Swindler?

A. I prepared an affidavit, yes.

Q. But no written reports?

A. No. If I might check my file just to make sure I’m
being accurate?

Q. Please do so.

(The witness reviewed his file.)

A. I find one other supplemental report in my file in
addition to my affidavit.

Q. With respect to specific contact with Mr. Swindler?

A. This does not reflect specific contact with Mr.
Swindler, no.

Q. Okay. Thank you. Now, this form, if you would look
at
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it, about the middle of the exhibit it contains what’s
called a Miranda warning, correct?
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A. Excuse me. Just a moment. I lost it in the stack
here.

Q. Oh, I’m sorry.

A. Yes, that’s correct.

Q. And, of course, it has four paragraphs numbered 1
through 4 below that?

A. Yes.

Q. And the first one says you have a right to remain
silent, does it not?

A. Yes it does.

Q. And then there are some lines there that are
initialed and a little space after the word yes, but below
that there are some more paragraphs, correct?

A. That’s correct.

Q. And one of those paragraphs talks about, “that such
participation is voluntary, and that I can refuse to take
part in this examination, and that such refusal will
immediately terminate the examination,” correct?

A. That’s correct.

Q. Also says, “Further, that once the examination
begins, I can terminate the examination at any time?”

A. That’s correct.
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Q. Now, I understand you haven’t reviewed State’s
Exhibit
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No. 1, the DVD, have you?

A. No I have not.

Q. So you haven’t had a chance to look at it whether or
not there was a conversation between Agent Attebury
and my client about my client having ADHD? You don’t
recall that?

A. No I do not.

Q. And you left the room while the examination
including the testing was conducted by Agent Attebury,
right?

A. Yes I did.

Q. And am I to understand you were able to watch it as
well as hear it on a -- on a TV monitor in the next
room?

A. I had that ability, yes.

Q. Okay. Did you?

A. Not completely, no.

Q. When you say not completely, what portions do you
think you missed?
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A. I cannot recall specifically what portions I was
missed -- I missed. Several times during the interview
I left the room, refreshed myself. There were other
agents that came in and exchanged pleasantries with
me. And I did not watch the entire interview from
beginning to end.

Q. Well, prior to Agent Attebury coming into the room
that you were in to ask you to come back into the
interview room, were you watching the monitor at that
time?

A. Well, the only time I was in a position to be able to
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watch the monitor -- the monitor was from the time
that I left the room initially until the time Agent
Attebury came back into the room where I was at. And
as I said, I -- I did not watch the interview in its
entirety during that period.

Q. Okay. I think I understand your answer was you
were not watching the monitor just prior to Agent
Attebury coming in the room to take you back into the
interview room?

A. I don’t recall that I was, no.

Q. And you don’t recall specifically what he said to you
when he came into the room and you got up and went
back into the interview room with him?

A. I do not recall specifically what was said.



App. 76

Q. So if Mr. Swindler told Agent Attebury, “I am done,
I want to go home,” you don’t have any recollection of
that statement being made by him to Agent Attebury?

A. No I do not.

Q. Do you have any recollection of the statement made
by Mr. Swindler to you, “I want to go home,” when you
came back into the interview room with the agent?

A. He made a statement to that effect, yes.

Q. Okay. Did he say it more than once?

A. I don’t recall how many times he said it.

Q. And did he tell you he wanted to go to work?

A. I recall him talking about going to work, yes.
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Q. And this happened maybe approximately five
minutes or so after you had come back into the room
with Agent Attebury?

A. I don’t recall the time frame.

Q. Well, if a person you’re interviewing says, “I’m done,
I want to go home,” what does that mean to you?

A. I’ve heard statements to that effect many, many
times in my career, and I take it if someone wants to
leave they tell me, “I’m leaving, I’m going.” It’s not
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uncommon for a person being interviewed to make
statements of that nature.

Q. Well, is it common then to just continue
interviewing the person?

A. Yes.

Q. It is. Okay. So if -- I take it your interpretation of
the -- that is that’s not a statement that the person
wants to terminate the interview?

A. That’s correct.

Q. Even though your form says that, “I can terminate
this interview”?

A. I understand the form says that.

Q. And -- Okay. Never mind. I’m not -- So when you
came back in you continued to talk with him for about
another two hours, didn’t you?

A. Yes.

Q. And Agent Attebury was with you at that time, was
he

[p.32]

not?

A. Yes.
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Q. And he never got to leave the room for the five
hours plus, did he?

A. Agent Attebury?

Q. No. Mr. Swindler.

A. There was one break, I don’t recall the exact time
frame, where Mr. Swindler left the room and went out
into the hallway and spoke with his girlfriend.

MR. BROWN: May I have a moment, please?

(An off-the-record discussion was between
Mr. Brown and the defendant.)

MR. BROWN: I move to admit Exhibit A, please.
Or, yes, Exhibit B, I’m sorry.

THE COURT: Any objection?

MR. WATSON: No objection.

MR. BROWN: Thank you.

THE COURT: All right. Defendant’s Exhibit B is
admitted.

MR. BROWN: Well, let me ask a few more
questions.

BY MR. BROWN:

Q. Well, then Mr. Swindler says to you, “I want to go
home,” you don’t stop the interview, correct?
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A. That’s correct.

[p.33]

Q. You don’t say, “Well, okay, thank you, you can leave
now, there’s the door,” right?

A. I did not say that.

MR. BROWN: So -- Okay. Thank you.

That’s all I have.

THE COURT: Thank you.

REDIRECT EXAMINATION

BY MR. WATSON:

Q. Well, you indicated that -- to one of Mr. Brown’s
questions that during a break Mr. Swindler came out
and had some communication with his fiancé or
girlfriend?

A. Yes. I -- I didn’t monitor that break. Agent Attebury
did. But I -- I know there was such an instance.

Q. Okay. Do you know when that would of been?

A. In the time frame, no, I don’t recall. I believe it was
after the polygraph examination. Or excuse me. I
believe it was just prior to the commencement of the
polygraph examination itself. But I don’t recall
specifically.
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Q. Okay. But he had contact with -- was it Madison
Mott?

A. Yes.

Q. Okay. Do you know if he had any other contact with
Madison Mott or anybody else in the outside world?

A. During . . .

Q. On any breaks during the interviews.

[p.34]

A. I don’t know of any others, no.

Q. Do you know what ADHE is?

THE COURT: ADHD, or are they saying ADHE?

MR. WATSON: I think Mr. Brown said ADHE.

MR. BROWN: Attention deficit disorder.

MR. WATSON: Is it ADHD?

MR. BROWN: ADHD, I apologize.

THE COURT: All right. All right.

BY MR. WATSON:

Q. Do you know -- Do you know what ADHD is?

A. As was just said, an attention disorder.
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Q. What is that? Do you know what it is?

A. I’m not a medical person. Beyond that, I do not
know.

Q. For all you know it just means you’re cross-eyed?

A. No. As the name infers, I would think it would have
something to do with a person’s ability to maintain
attention.

MR. WATSON: Okay. No further questions.

MR. BROWN: Just one.

RECROSS EXAMINATION

BY MR. BROWN:

Q. So the contact with Madison Mott was prior to the
polygraph examination?

A. I believe so. That’s my recollection.

MR. BROWN: All right. Thank you.

[p.35]

THE COURT: Anything further, Mr. Watson?

MR. WATSON: No, Your Honor.

THE COURT: All right. You may step down.

(Witness excused.)
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THE WITNESS: Thank you, Your Honor.

THE COURT: Call your next witness, Mr.
Watson.

MR. WATSON: State calls Rick Attebury.

RICKY S. ATTEBURY

called as a witness in behalf of plaintiff, having been
first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. WATSON:

Q. Would you, please, state your name?

A. Ricky S. Attebury. I’m a senior special agent with
the Kansas Bureau of Investigation.

Q. What do you do, Mr. Attebury, and I mean what do
you do in real terms?

A. I’m a field agent and my primary responsibility is
conducting polygraph examinations in the Wichita
regional area which covers 22 counties.

Q. Okay. And when you say a polygraph examination
what is a polygraph examination?

A. It’s an instrument that records certain physiological
activities in responses to certain stimuli which are
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questions, and based on those results and the
physiological reactions determine whether an
evaluation -- determine whether somebody’s telling the
truth or a lie.

Q. Okay. You have a machine of some sort that you
hook up to the person you’re asking questions of, is that
right?

A. Yes.

Q. Okay. And aside from all the mechanical machinery
and all of that you’re just asking questions?

A. That’s correct.

Q. Okay. So it’s an interview with a machine attached?

A. Well, the instrument itself is not attached except for
when I actually do the chart data collection phase
which in this case was approximately 30 minutes -- 33
minutes.

Q. But part of the polygraph examination is in fact an
interview? You ask a question; you elicit a response?

A. That’s true. A polygraph examination is divided into
three separate areas with a pretest interview, and
that’s to establish rapport with the subject. To get --
determine the physiological capabilities of the subject.
Whether they understand the procedures. Get their
version of the story. Develop the written questions for
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the examination. Review those with the -- with the
person.

Q. Well, . . .

A. That’s a pretest portion of it.

Q. Is your function at all effective if you’re not asking
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questions?

A. No.

Q. So as a component of your entire involvement you
are asking questions and you are getting answers to
your questions?

A. That’s correct.

Q. Is that fair to say? Okay. Just like Detective
Hawkins would in an interview?

A. That’s correct.

Q. Now, you mention the different phases of the
polygraph. This examination that you conducted, one
part was to determine psychological capabilities?

A. Yes.

Q. Okay. Tell us about that as it relates to your
interview with Mr. Swindler on May 11th of this year.
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A. Well, the -- just like the initial portion, even
advising the rights, there’s a portion of the waiver form
portion that they reviewed -- that counsel -- defense
counsel reviewed that I have him read out loud which
that shows that he is -- he can read. He can understand
and comprehend what that means. Other questions
throughout the pretest interview, the comprehension,
I determine whether he may or may not be under the
influence of any alcohol and/or drugs at that time. He
brought up that he had a -- was told -- Says he had an
attention deficit hyperactivity disorder

[p.38]

which he took medication for through high school, but
he dropped out during high school, and that’s when he
quit taking the medication.

Q. Do you know what ADHD is?

A. Yes. It’s hyperactivity.

Q. So he’s hyperactive?

A. Yes. Yes. And they can’t keep their attention
focused on a learning process generally.

Q. On learning schools?

A. Not necessarily in schools. They just can’t keep their
attention.

Q. How that might affect his responses in a polygraph?
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A. Well, if -- when he makes random responses or he
doesn’t listen effectively.

Q. Okay.

A. Those are some of the things that we monitor too.

Q. Well, in his responses to you did his responses
connect logically with the questions you asked?

A. Yes.

Q. Now, did you participate in an interview with
Jeffery Swindler on May 5th?

A. No I did not.

Q. But you had -- you did the one on May 11th?

A. That’s correct.

Q. And in your examination of him how did you assess
his
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mental condition? What was your conclusion?

A. That he could comprehend what I was talking to
him about and communicate effectively with me.

Q. And how long was the interview with him?
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A. Well, the total amount of time -- We commenced at
8:21 and when he left the office after he was arrested
it was at 1:35 p.m.

Q. Do you know how he got to the interview?

A. He drove. Or he had his family there. He had his
girlfriend and his children there at the office, so I’m
just assuming that he got there on his own -- own
means.

Q. Okay. Well, did you drive him there?

A. No I did not.

Q. Do you know if Jeff Hawkins drove him there?

A. No he did not.

Q. Now, in this interview from 8:21 to 1:35 did you
take any breaks?

A. Yes.

Q. How many breaks did you take?

A. Took one break -- From 10:02 to 10:10 a break was
taken. At that point I did turn off the video. I think
there’s a Discussion Part A and Part B. I turned off the
video at that time. And there would be a second portion
of the video included on the CD after that break was
taken.

Q. Do you know what the -- Mr. Swindler did during
the
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break?

A. No. He went outside the offices on his own. He was
unescorted by myself or Captain Hawkins.

THE COURT: I’m sorry. Did you say escorted or
unescorted?

THE WITNESS: Unescorted.

THE COURT: Okay.

BY MR. WATSON:

Q. So during the break he -- you don’t know where he
went and he wasn’t with you or Hawkins?

A. That’s correct. He was not in the KBI office.

Q. Now, had you -- had you or anybody in your -- or
anybody to your knowledge put handcuffs on Mr.
Swindler or any other physical restraints other than
when he was arrested at the conclusion of the
interview?

A. No.

Q. Now, your polygraph instrumentation what sorts of
things are involved in that that might be construed as
a physical restraint?

A. There are two pneumograph tubes. One is placed
around the chest and one around the abdominal area.
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There’s a cardio cuff that’s attached to the upper right
-- In this case I believe it was the right upper arm. And
there are two galvanic skin pads with wires attached to
them that are attached to his hand.
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Q. And for what period of time then were those devices 
attached to Mr. Swindler?

A. From approximately 10:18 to about 10:52, so that
would be about 44 minutes. Something like that.

Q. Now, these attachments, how are they applied to
the body? Do you use glue or something else?

A. The pneumograph tubes are basically -- they are a
closed rubberized tube with a big rubber band in it and
there’s a beaded chain that goes around the outside of
the clothing and attaches on both the top and the
bottom and the cardio cuff is a typical medical cardio
cuff that attaches with Velcro on the upper arm. The
tube, I can’t remember if I used finger plates or finger
pads. But if they’re pads, they’re adhesive and attach
to the skin.

Q. Well, how difficult is it to remove these things?

A. They’re -- It’s very simple.

Q. Okay. Could you just rip them off if you wanted to?

A. Could. I never had anybody do that. It would cause
some damage to the equipment.



App. 90

Q. To the equipment?

A. Yeah, if they ripped it off.

Q. They’re not locked on with a key or something that
only you have in your pocket?

A. No. No, there’s no key or -- or -- or anything
involved.

[p.42]

Q. And in your calculation they were only placed on
Mr. Swindler’s body from 10:18 to 10:52?

A. Yeah. Approximately.

Q. Approximately. 34 minutes by my calculations. Does
that sound correct?

A. Yes, that would be right.

Q. During the interview did Mr. Swindler make any
phone calls or . . .

A. Not in my presence. During that eight minute break
that he had, I don’t know what he did during that time.

Q. Okay.

A. Not my presence. Not in the time he was in the KBI
office.

Q. Did he request, you know, to take any other breaks
that were denied?
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A. No.

Q. Okay. Did you ask the -- Mr. Swindler’s age?

A. I believe -- He said his date -- his age was 23, I
believe.

Q. 23. And he talked about his educational
background?

A. Yes.

Q. Had he completed high school?

A. No. He told me he dropped out in the 11th grade.

Q. In 11th grade?

A. Yeah.

[p.43]

Q. Now, were either you or Mr. Hawkins armed during
the interview on May 11th?

A. I was not. And I did not see any -- any weapons on
Captain Hawkins.

Q. And are you familiar with the layout of the KBI
Wichita office?

A. Yes.

Q. Okay. Is the path from the interview room where
the interview that you conducted with Mr. Swindler on
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May 11th to an exit or the nearest exit obstructed with
any locked doors through which Mr. Swindler could not
of passed on that day?

A. Exiting there is no locks on the doors.

Q. Okay. Do you know where Mr. Swindler parked his
car that day?

A. No.

Q. Did you take any property from Mr. Swindler,
driver’s license, or wallet, or anything which might of
kept him there at the office against his will?

A. No. I generally ask for their DL -- their driver’s
license during the initial -- the pretest portion, but I
give that -- If they have it on them, I give it right back.

Q. Give it right back?

A. Correct.

Q. Now, did you have some sense of classification of
Mr.

[p.44]

Swindler as a suspect or a witness at the time you
conducted the interview with him on May 11th?

A. He was -- There was -- A victim identified him as a
possible suspect as being sexual abuse.

Q. Okay. Mr. Swindler appear to be fluent in English?



App. 93

A. Yes.

Q. Did he appear to have any difficulty understanding
what you were saying?

A. No. In fact, a portion of the interview I asked him if
he was having any trouble understanding me, and he
replied no.

Q. Now, at one point during the interview, I think Mr.
Brown has identified the second portion, that you
conducted, was after the polygraph, there was an
interview, and that about an hour and 13 minutes into
that second portion Mr. Swindler says, “I’m done, I
want to go home”?

A. Well, the hour and 13 minutes is from the time we
commenced from the break at 10:10.

Q. Okay.

A. And where the chart collection phase was done.
That 34 minutes. That is all inclusive in that hour and
13 minutes.

Q. Okay. So there’s a portion prior to the break which
includes the prequestion part of your examination
process, then the polygraph examination itself, then
there’s a break, and then following the break there’s an
interview without
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any machinery hooked up to Mr. Swindler but you’re
following up on responses to the questions. Do I
understand that correctly?

A. No. It’s the pretest portion during the break, and we
took the break at 10:10. From 8:21 to 10:10 or --
Basically -- Or 10:02 was most of the pretest portion.
Then after the break I reviewed the questions with
him, attached the components, then did the -- the 34
months of the chart data collection phase.

Q. Okay.

A. Okay. But the hour and 13 minutes that you’re
talking about is from starting after the break to that
area to where you’re talking about.

Q. So at an hour and 13 minutes into your involvement
with Mr. Swindler after the break -- At an hour and 13
minutes, at that point, you’ve already concluded the --
the questioning when he’s got the equipment attached?

A. That’s correct.

Q. Okay. And now at that point you’re just asking
follow-up questions and discussing responses you’ve
gotten?

A. Correct.

Q. And during that period of time he did say, “I’m
done, I want to go home”?
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A. Yes.

Q. What did you do at that point?
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A. At that point I left the room to go discuss with
Captain Hawkins whose in the conference room about
what he wanted to do because he didn’t ask for an
attorney. About what -- And I don’t recall the exact
conversation, but -- but -- and if -- what he wanted to
do at that point.

Q. Okay. Do you recall whether you told Mr. Hawkins
that he’s saying he’s done and he wants to go home
or . . .

A. Yes. I said something to that effect, I’m sure.

Q. But as far as your participation is involved, at least
at that point in time, when he says, “I’m done, I want
to go home,” you ceased your questioning, didn’t you,
and left the room?

A. Yes.

Q. Now, prior to the moment that Mr. Swindler was
arrested had he attempted to leave the room would you
have attempted to stop him physically?

A. I would not of.

Q. Okay. Now, there’s a form that the defendant has
admitted into evidence. I believe it’s Defendant’s
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Exhibit B. Would you take a look at Defendant’s
Exhibit B.

A. Yes.

Q. Is this a form that you use regularly?

A. Yes.

Q. Okay. Down towards the bottom, “I understand that
such participation is voluntary and that I can refuse to
take

[p.47]

part in this examination, and that such refusal will
immediately terminate the examination. Further, that
once the examination begins, I can terminate the
examination at any time.” How do you -- What does
terminating the exam or -- or refusal or -- How do you
interpret those? What -- What must a person being
interviewed do to communicate to you that they want
to terminate the examination?

A. That they don’t want to take it anymore.

Q. And they might typically say that how?

A. Pretty much that way. And get up and walk out
apparently.

Q. Get up and walk out?

A. Yeah. That’s if they’re not under arrest. Depend on
the circumstances.
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Q. At 1:13 into the second portion of the interview after
the break he wasn’t under arrest, was he?

A. No.

Q. Nor five minutes later at 1:18, or in that
neighborhood?

A. No.

Q. Did he ask you any questions about State’s Exhibit
B as you went over it with him regarding what was
contained in State’s Exhibit B?

A. I don’t recall anything specifically. I don’t think
there was. I don’t think there were any questions
regarding
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that.

Q. You don’t recall whether he had any questions
about the right to remain silent or what that meant?

A. No. He did not have any questions regarding that.

Q. And there are three signatures on State’s Exhibit B.
The examinee’s signature, whose signature is that?

A. That’s Jeffrey Swindler’s.

Q. Okay. And did he sign that in your presence?

A. Yes.
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Q. Okay. And when he mentioned to you that he had
ADHD, did he express to you that he had any mental
limitations or difficulty comprehending things? Other
than simply to declare, “I have ADHD,” did he state to
you that he had any mental limitations, or any
difficulty comprehending, or reading, or anything?

A. He said he did have trouble comprehending at
times, but I expressed to him that at any time he had
any questions don’t hesitate to ask or if something
didn’t make --

Q. Okay.

A. -- didn’t make sense, or, you know, just ask.

Q. Okay.

A. I believe I told him there are no stupid questions in
this examination.

Q. Okay. You told him that there’s no stupid
questions? He’s free to ask any questions that he
wants?

[p.49]

A. Correct.

Q. After you told him, did he go back to State’s Exhibit
B and say I don’t really understand it, can you explain
it to me again, or anything like that?

A. No.
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Q. Now, how many police officers were in the KBI
building that day, do you know?

A. At that time? I don’t recall. That early in the
morning there’s generally -- on a Monday morning
there’s generally not that many. I -- The office, I think
we have 10 or 12 agents assigned to that office or to
that -- that work out of that office.

Q. 10 or 12 agents?

A. Yes. But there’s generally not even half of them
there at a time.

Q. Do they typically wear uniforms and badges, sticks
and guns, that sort of thing?

A. No, we’re not uniformed, but some of them do carry
weapons generally, but those are suppose to be
concealed.

Q. Suppose to be concealed?

A. Correct.

Q. Was there anyone blocking the door to the interview
room to prevent Mr. Swindler from leaving if he
wanted to during the interview on May 11th?

A. Well, the configuration of the room, it’s a small
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square room, but if anybody -- if he wanted to get up
and leave I would of -- where I sat behind my desk --
gone right behind that door. There’s no other way to.

Q. Well, were you guarding the door preventing him
from leaving?

A. No. It’s the only place I could sit and effectively
conduct the -- the pretest interview and also the chart
data collection phase which is in a different chair.

Q. And did you have a discussion perhaps in regard to
the completion of Defendant’s Exhibit B that, you
know, Mr. Swindler, you’re here entirely on your own,
it’s voluntary? Do you know if he came there under his
own power?

A. Yes he did.

Q. Okay. And did he ever express to you that he felt
like he wasn’t free to leave?

A. No.

MR. WATSON: No further questions, Your
Honor.

THE COURT: All right. Thank you.
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CROSS EXAMINATION

BY MR. BROWN:

Q. Sir, I couldn’t help but notice that you were
referring to some documentation when providing
answers to counsel’s questions. Would that be like a
report perhaps?

A. Actually, what that is on the inside of my file folder
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is times, just notations I made generally for these type
of -- You’re come welcome to look at it. -- for these type
of proceedings. Has the times so I can answer all these
questions without going through my whole file.

Q. I understand. And did you provide a copy of that to
the prosecution?

A. No.

Q. All right. Did you prepare a report in conjunction
with this examination?

A. Oh, yes, I did.

Q. Did you provide a copy of that to the prosecution?

A. Yes.

Q. When was that provided?



App. 102

A. The approved date on my report was May 19th of
2009, and I -- I don’t know when it was received. I
believe a carbon copy was mailed to Captain Jeff
Hawkins and Sumner County.

Q. So you didn’t send it to the county attorney directly?

A. No I did not. Our support staff does.

Q. All right. Now, do you -- did you at that time have
any knowledge as to whether or not Mr. Swindler had
ever been in the KBI offices before?

A. No.

Q. Were you aware whether or not he had ever been in
that interview room before?

[p.52]

A. No.

Q. As far as you know, this could of been the first time
he’s ever been in that facility?

A. Correct.

Q. And you said this was a small room. What are the
dimensions?

A. I’m guessing it’s probably about 8 X 8 maybe. I’m
guessing.

Q. Okay. Now, Exhibit No. B up there, do you have
that in front of you, please?
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A. Yes.

Q. And would you look at the paragraph where it talks
about the participation is voluntary, and one can refuse
to take part, and, further, that once the examination
begins I can terminate the examination at any time?

A. Yes.

Q. Do you see that? Now, would you agree with me
that form does not contain a set of instructions about
how -- the specific steps one must take to terminate an
interview, right?

A. That’s correct.

Q. It doesn’t -- doesn’t say, “Hey, if you’re going to
terminate, you need to get up and walk out of the room
to make it official,” right?

A. Doesn’t say anything like that, no.

[p.53]

Q. Okay. And when he said to you, “I’m done, I want to
gone home,” you stopped your interview, didn’t you?

A. Yes I did.

Q. And your response was to go out in to the conference
room and talk to Detective Hawkins, right?

A. That’s correct.

Q. And what was it that you told Detective Hawkins?
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A. That he said, “I’m done, I want to go home.” In my
mind he was getting close to invoking, and I don’t want
-- When I’m doing an examination like this for another
agency, I’d rather -- if they want to ask for an attorney
during the examination I’d rather have them do that
with that detective than on me.

Q. Now, wait a minute, you’re controlling this
interview, are you not?

A. Yes.

Q. Conducting the examination, correct?

A. But it is for the Sumner County Sheriff’s Office.

Q. You don’t have an ability to make a decision that 
this guy has terminated an interview, you have to go
out and ask another agency?

A. Yes. It’s their -- I’m doing it for them.

Q. I beg your pardon?

A. It is in their courtroom and that’s who I’m doing
this for.

[p.54]

Q. Wait a minute. Detective Hawkins, if this guy
terminates his interview, come and talk to me about it
so I can determine whether or not he’s terminated it or
not?
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A. By that statement I didn’t believe that he was
terminating, he was done, but he didn’t invoke his
rights or ask for an attorney.

Q. So if I’m an interview with you, and I’ve been told
that I can terminate this interview at any time, and I
say to you, “I’m done, I want to go home,” in your way
of thinking that’s not terminating the interview?

A. It could be thought of that. That’s why I went to
talk to Captain Hawkins.

Q. But you terminated your interview, didn’t you,
based upon that statement?

A. I stopped at that time, yes.

Q. All right. And then when Detective Hawkins came
back in he said again that he wanted to go home, didn’t
he?

A. I believe so.

Q. Have you reviewed the DVD by chance?

A. Portions of it.

Q. What portions?

A. I skipped around on it for several hours. It’s about --
Well, the total part is about five hours, but I went
through the first portion and then the portion that was
in question.
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Q. The portion about what?

A. The part we’re talking about right now.

Q. Okay. So that’s on there, right?

A. Correct.

Q. Well, when you -- what was it again -- Correct me if
I’m wrong. What did you tell Hawkins when you went
into the conference room after he made this statement?

A. I don’t know what exactly I told him. It was six
months ago.

Q. Well, then what did he say to you?

A. I don’t know. We went back and talked to him. I
don’t know what was said, but -- exactly, but we agreed
that he didn’t invoke his rights to counsel.

Q. So when he says to you again a few minutes later,
“I want to go home,” what’s your reaction to that?

A. Well, he made statements earlier that he wanted to
get out of there as soon as he could to go to work to
make some money for his family and other statements
to that affect, so.

Q. So he makes a follow-up statement to you about, “I
want to go home,” doesn’t he?

A. Yes.
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Q. And you two guys keep interviewing him for, what,
another two hours?

A. Yes. About two hours.
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Q. So you would agree with me that when he says, “I’m
done, I want to go home,” you didn’t respond by saying,
“Well, okay, there’s the door, you can leave,” right?

A. That’s correct.

Q. What did you say to him before you went out to get
Hawkins?

A. I’m sorry?

Q. What did you say to Mr. Swindler before you went
out to get Hawkins?

A. I can’t remember.

Q. Did you say, “Hey, wait right here, I’ll be right
back?”

A. I don’t -- I don’t remember. I don’t know. I don’t
remember.

Q. Did you say, “Hey, I’m going to get Jeff Hawkins”?

A. I don’t remember what I said. If it’s on the tape, it’s
whatever the tape says.
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Q. So, correct me if I’m wrong, I guess what it takes to
terminate an interview is, in addition to saying, “I’m
done, I want to go home,” you have to get up and walk
out the room, and that makes it official, right?

A. He made no effort to get up or leave.

Q. My question is if a person says, “I’m done, I want to
go home,” that’s not a termination of the interview to
you unless he gets up and walks out of the room?

[p.57]

A. I guess it’s all how we look at that. I terminate -- My
polygraph was terminated. I was done with the
polygraph. I wasn’t going to run anymore polygraph
charts.

Q. But you weren’t done with your interview, were you,
because this didn’t happen during the examination?
This happened during the post-test interview, did it
not?

A. Yes it did.

MR. BROWN: If I may have just a few moments,
Your Honor.

THE COURT: All right.

MR. BROWN: That’s all I have. Thank you.

THE COURT: Any redirect?

MR. WATSON: No, Your Honor.
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THE COURT: All right. You may step down.

THE WITNESS: Thank you.

(Witness excused.)

* * *




