
No. 12-1256 
================================================================ 

In The 

Supreme Court of the United States 
---------------------------------  --------------------------------- 

STATE OF NEW MEXICO, 

Petitioner,        
vs. 

ARNOLDO NAVARETTE, 

Respondent.        

---------------------------------  --------------------------------- 

On Petition For Writ Of Certiorari 
To The New Mexico Supreme Court 

---------------------------------  --------------------------------- 

REPLY BRIEF 

---------------------------------  --------------------------------- 

GARY K. KING 
Attorney General of 
 New Mexico 

M. VICTORIA WILSON 
Assistant Attorney General 

JOEL JACOBSEN 
Assistant Attorney General 

JAMES W. GRAYSON 
Assistant Attorney General 
 Counsel of Record 

 

July 2013 

MARGARET ELIZABETH MCLEAN
Assistant Attorney General 

NICOLE BEDER 
Assistant Attorney General 
MARTHA ANNE KELLY 
Assistant Attorney General 

OLGA SERAFIMOVA 
Assistant Attorney General 

Post Office Drawer 1508 
Santa Fe, New Mexico 
 87504-1508 
(505) 827-6937 
jgrayson@nmag.gov 

Counsel for Petitioner

================================================================ 
COCKLE LAW BRIEF PRINTING CO. (800) 225-6964 

OR CALL COLLECT (402) 342-2831 



i 

 
TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES .................................  ii 

REPLY TO THE BRIEF IN OPPOSITION .........  1 

 I.   The state court passed upon the testimo-
nial status of the autopsy report, and its 
decision rests not on state law but on a 
misapplication of Williams ........................  1 

A.   The questions presented are properly 
before the Court, and the state court 
record alone warrants reversal by 
this Court ............................................  3 

B.  Autopsy reports prepared by medical 
investigators are not sworn and need 
not be sworn under state law ..............  4 

C.   An autopsy report is not prepared 
primarily for an evidentiary purpose, 
and its nontestimonial status is unaf-
fected by a police officer’s presence at 
the autopsy or description of the cir-
cumstances surrounding the death .....  7 

 II.   Courts are deeply divided on the im-
portant question of the application of the 
Confrontation Clause to routine autopsy 
reports like the one in the present case ....  9 

CONCLUSION .....................................................  14 



ii 

 
TABLE OF AUTHORITIES 

Page 

UNITED STATES SUPREME COURT CASES: 

Bullcoming v. New Mexico, 131 S. Ct. 2705 
(2011) ....................................................................... 10 

Crawford v. Washington, 541 U.S. 36 (2004) ..... 7, 10, 12 

Melendez-Diaz v. Massachusetts, 557 U.S. 305 
(2009) ............................................................... passim 

Michigan v. Bryant, 131 S. Ct. 1143 (2011)...... 7, 8, 9, 12 

Williams v. Illinois, 132 S. Ct. 2221 (2012) ....... passim 

 
OTHER CASES: 

Maralex Res., Inc. v. Gilbreath, 76 P.3d 626 
(N.M. 2003) ................................................................ 3 

People v. Dungo, 286 P.3d 442 (Cal. 2012) ............. 8, 12 

People v. Freycinet, 892 N.E.2d 843 (N.Y. 2008) ........ 11 

People v. Leach, 980 N.E.2d 570 (Ill. 2012) ......... 11, 13 

People v. Pealer, 985 N.E.2d 903 (N.Y. 2013) ............ 11 

Schlieter v. Carlos, 775 P.2d 709 (N.M. 1989) ............. 4 

State v. Carlos A., 923 P.2d 608 (N.M. Ct. App. 
1996) .......................................................................... 3 

State v. Craig, 853 N.E.2d 621 (Ohio 2006), 
cert. denied, 549 U.S. 1255 (2007) .......................... 11 

United States v. James, 712 F.3d 79 (2d Cir. 
2013) ........................................................................ 10 

 



iii 

 
TABLE OF AUTHORITIES – Continued 

Page 

CONSTITUTIONAL PROVISIONS: 

U.S. Const. amend. VI ........................................ passim 

U.S. Const. amend. XIV ............................................... 4 

 
STATUTES AND RULES: 

Sup. Ct. R. 15.2 ............................................................. 5 

Fed. R. Evid. 902 .......................................................... 5 

N.M. Stat. Ann. § 24-11-3 (1973) .................................. 6 

N.M. Stat. Ann. § 24-11-7 (1973) .......................... 4, 5, 6 

N.M. Stat. Ann. § 24-11-8 (1973) .............................. 5, 9 



1 

REPLY TO THE BRIEF IN OPPOSITION 

 The state court’s ruling relies on the dissenting 
opinion in Williams v. Illinois, 132 S. Ct. 2221 (2012) 
rather than any peculiar aspect of New Mexico law, 
and the autopsy report at issue here is typical of 
reports admitted in homicide trials throughout the 
country. It was not sworn or certified as a matter of 
fact or by operation of law and was not prepared for 
the primary purpose of targeting an individual sus-
pect or substituting for live testimony. Respondent 
cannot avoid the state court’s departure from this 
Court’s precedent or the vital need for this Court to 
revisit and clarify the scope of the Confrontation 
Clause. The petition should be granted and the New 
Mexico Supreme Court reversed. 

 
I. The state court passed upon the testimo-

nial status of the autopsy report, and its 
decision rests not on state law but on a 
misapplication of Williams. 

 Respondent claims that the New Mexico Supreme 
Court’s “holding does not conflict with the holding of 
any other court.” Br. in Opp’n 5. He is mistaken with 
respect to other jurisdictions, but he also overlooks 
the Court that matters most. Respondent does not 
disagree that the holding in Williams is a combi-
nation of the plurality’s primary purpose test and 
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Justice Thomas’s formality test,1 and yet he does not 
discuss or even mention the plurality’s analysis or 
attempt to defend the New Mexico court’s failure to 
apply any formality test. 

 Respondent instead adopts the investigatory 
view of the Confrontation Clause that was unsuccess-
fully asserted by the petitioner in Williams. Compare 
Br. in Opp’n 7, 18, with Williams, No. 10-8505, Pet’r 
Reply Br. 18-19. He also states that the test used by 
Justice Thomas “makes no sense” (Br. in Opp’n 19) 
and seeks to satisfy this test not by reference to the 
state court record or the actual autopsy report but 
with an invented statutory oath requirement for 
medical investigators on which even the New Mexico 
Supreme Court did not rely. Br. in Opp’n 8-9. Re-
spondent’s view of the Confrontation Clause – like 
that of the New Mexico Supreme Court – did not 
survive Williams. 

   

 
 1 Contrary to Respondent’s claim, Melendez-Diaz v. Massa-
chusetts, 557 U.S. 305 (2009) made no holding with respect to 
autopsy reports, much less a holding that “all autopsy reports” 
are testimonial. Br. in Opp’n 6-7. Williams shows that Melendez-
Diaz does not create a categorical rule that forensic reports are 
testimonial irrespective of their formality and purpose. 
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A. The questions presented are properly 
before the Court, and the state court 
record alone warrants reversal by this 
Court. 

 There is no procedural impediment to this 
Court’s granting of the petition.2 The New Mexico 
Supreme Court considered the testimonial status of 
the autopsy report (Pet. App. 6-23), and its holding is 
inconsistent with this Court’s precedent on the state 
court record. The court referred to Justice Thomas’s 
formality test (Pet. App. 8) but failed to apply this 
integral part of Williams’ holding. 

 Had the court followed Williams, that is, followed 
the holding rather than the dissent, there would have 
been no choice but to affirm the trial court’s ruling 
that the autopsy report is nontestimonial; the record 
is devoid of any evidence of formality, and “there is a 
presumption of correctness in the rulings or decisions 
of the trial court” such that “the party claiming error 
must clearly show error.” State v. Carlos A., 923 P.2d 

 
 2 Respondent incorrectly asserts that harmless error was 
not raised below. The State pressed the point at oral argument 
(Oral Argument CD 4/9/12 at 11:57:23) and, as the appellee, 
could properly raise a ground for affirmance at any time. See 
Maralex Res., Inc. v. Gilbreath, 76 P.3d 626, 631 (N.M. 2003). 
The State likewise argued that the report is nontestimonial 
(Oral Argument CD at 11:46:00), though the lower court’s 
passing upon the issue subjects it to review regardless of 
whether it was also pressed. 
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608, 610 (N.M. Ct. App. 1996).3 The New Mexico 
Supreme Court erroneously determined that a docu-
ment was testimonial without finding that it was 
formalized as required by Williams. The State’s 
lodging request is merely intended to confirm the 
erroneous application of Williams, not to establish 
error in the first instance.4 

 
B. Autopsy reports prepared by medical 

investigators are not sworn and need 
not be sworn under state law. 

 Respondent seeks to sidestep a state court record 
that is silent on formality by relying on a state 
statute containing an oath requirement for autopsy 
reports, N.M. Stat. Ann. § 24-11-7 (1973).5 The New 

 
 3 Respondent did not separately assert evidentiary error in 
the state court. Had there been any state law ground for rever-
sal, the New Mexico court would have “declined to decide 
constitutional questions.” Schlieter v. Carlos, 775 P.2d 709, 712 
(N.M. 1989). 
 4 Addressing the lodging request in Williams, Respondent 
suggests that Illinois, as respondent, was free to assert alterna-
tive grounds to support the ruling below. Br. in Opp’n 13-14. 
True enough, but it was the petitioner in Williams that request-
ed the lodging; Illinois actually opposed the request and simply 
relied on an absence of evidence of formality in the state court 
record. See Williams, No. 10-8505, Br. of Resp’t 29-30. 
 5 Respondent briefly offers the “historical[ ] ”  treatment of 
autopsy reports as evidence of formality, Br. in Opp’n 8, but he 
conflates coroners’ inquests containing sworn witness testimony 
and medical examiner reports describing the condition of a body. 
Respondent in fact fails to challenge the argument and authority 
(Pet. 28-32) establishing that the Fourteenth Amendment did 

(Continued on following page) 
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Mexico Supreme Court twice cited this very provision 
(Pet. App. 14-15) but did not rely on the oath re-
quirement because it has no application to the autop-
sy report in this case. 

 The plain text of Section 24-11-7 shows that the 
oath requirement applies to autopsy reports submit-
ted to the state, district, or deputy medical investiga-
tor, not to reports prepared by the medical 
investigator. A different statute, N.M. Stat. Ann. § 24-
11-8 (1973), applies to the “findings” of a medical 
investigator and requires the reporting of those 
findings to the district attorney but says nothing 
about an oath. Here, the autopsy report was prepared 
by Dr. Dudley, a fellow in forensic pathology working 
under the supervision of Dr. Kurt Nolte, a deputy 
medical investigator. Thus, Section 24-11-8 applied 
and did not require an oath. Similarly, the publicly 
available autopsy report to which Respondent directs 
the Court was prepared by the chief medical investi-
gator and was not certified or sworn by him. Br. in 
Opp’n 15 n.4 (citing http//:2nd.nmdas.com/linked/ 
mcdonald%20exhibit%2011.pdf).6 

 
not incorporate any right to confront hearsay of the type found 
in an autopsy report. See Sup. Ct. R. 15.2 (“[T]he brief in 
opposition should address any perceived misstatement of fact or 
law. . . .”). 
 6 The certification in Respondent’s example, Br. in Opp’n 14 
n.4, is nothing more than a standard public records authentica-
tion by a records custodian. See Fed. R. Evid. 902(4). Respondent 
thus advocates the extreme view that the Confrontation Clause 
applies to “[t]he long-accepted practice” of authentication. 

(Continued on following page) 
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 Section 24-11-7 reflects a transition from the 
coroner system to a medical investigator in the early 
1970’s; at its inception, insufficient staffing in the 
Office of the Medical Investigator necessitated the 
authority to “enter into agreements for services to be 
performed by persons in the course of medical inves-
tigations.” N.M. Stat. Ann. § 24-11-3(E) (1973). An 
outside pathologist assigned to perform an autopsy 
was required to prepare a report, “sign the report 
under oath and deliver it to the state, district or 
deputy medical investigator within a reasonable 
time.” Section 24-11-7. The New Mexico Legislature 
obviously did not envision OMI “deliver[ing]” a report 
to itself. Under this provision, contract pathologists 
effectively served as witnesses providing testimony to 
the medical investigator, and their reports required 
an oath because they were considered to be part of 
“an inquest.” Section 24-11-7. But inquests are now a 
relic of the past in New Mexico, and state law does 
not require a medical investigator to prepare an 
autopsy report under oath. Respondent offers nothing 
more than false formality because he simply cannot 
deny that the report is neither sworn nor certified 
and is thus nontestimonial under the holding in 
Williams. 

 
Melendez-Diaz, 557 U.S. at 336 (Kennedy, J., dissenting). But 
even this argument gives him no aid. Regardless of whether an 
authentication itself is testimonial, it could not retroactively 
(by eight months in Respondent’s example) transform the non-
testimonial document that it authenticates into a testimonial 
one. 
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C. An autopsy report is not prepared 
primarily for an evidentiary purpose, 
and its nontestimonial status is unaf-
fected by a police officer’s presence at 
the autopsy or description of the cir-
cumstances surrounding the death. 

 Even before Williams, this Court’s primary 
purpose test evaluated an “evidentiary purpose,” not 
an investigative one. Melendez-Diaz, 557 U.S. at 311. 
For this formulation to be accidental, as Respondent 
seems to suggest (Br. in Opp’n 18), the Court would 
have to have been accident prone. See Michigan v. 
Bryant, 131 S. Ct. 1143, 1155 (2011) (evaluating 
whether an out-of-court statement’s purpose is “to 
create a record for trial” or to “substitute for trial 
testimony”); Melendez-Diaz, 557 U.S. at 321, 324 
(referring to the production of evidence for trial). In 
all its permutations, the primary purpose test has 
been directed at “prosecutorial abuse” involved “in 
the production of testimony with an eye toward trial.” 
Crawford v. Washington, 541 U.S. 36, 56 n.7 (2004). 

 Respondent, however, seeks to overcome the non-
evidentiary purposes of the report by claiming that 
an investigatory purpose suffices. He relies on the 
following three aspects of the report: (1) two police 
officers attended the autopsy; (2) the officers con-
veyed circumstances of the death to the medical 
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investigator;7 and (3) by statute, the medical investi-
gator must report the autopsy findings to the district 
attorney. None of these facts, individually or in com-
bination, makes a statement testimonial. See People 
v. Dungo, 286 P.3d 442, 450 (Cal. 2012) (rejecting 
a detective’s presence and a reporting requirement 
as changing an autopsy report’s nontestimonial 
purpose). 

 The primary purpose test “requires a combined 
inquiry that accounts for both the declarant and the 
interrogator.” Bryant, 131 S. Ct. at 1160. Dr. Dudley’s 
duty was to determine the cause and manner of death 
and document the conditions of the body, not to judge 
whether a crime had occurred, identify any particular 
suspect, or ascertain incriminatory information. The 
police officers attending the autopsy had no authority 
to order Dr. Dudley to conduct an autopsy or direct 
her in any way in performing or documenting it. 

 In this context, the officers conveyed to Dr. 
Dudley limited information about the circumstances 
of the death, just as police officers or any other person 
would for any death referred to OMI. The officers did 
not describe or identify an assailant, make a criminal 
accusation, or provide detailed facts relevant to 
establishing someone’s guilt. Objectively speaking, 
they provided facts for a medical purpose, not an 

 
 7 Respondent’s reliance on this information from the 
autopsy report (Br. in Opp’n 1, 7, 11) suggests that he does not 
oppose the lodging request. 
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evidentiary one. Bryant, which deemed a declarant’s 
statement directly to a police officer nontestimonial, 
makes it clear that a police presence at the time of an 
out-of-court statement does not substitute for an 
evidentiary purpose. 

 Further, medical investigators prepare reports 
after every autopsy for a number of different purpos-
es. The statutory duty of OMI to report its findings to 
the district attorney applies to all autopsies regard-
less of the manner of death or the source of the refer-
ral. N.M. Stat. Ann. § 24-11-8. Dr. Dudley would have 
prepared the report and transmitted it to the district 
attorney whether the manner of death was homicide, 
suicide, or natural causes and whether there was a 
police investigation or no involvement of the police 
whatsoever. 

 The primary purpose of the report was not to 
accuse a targeted individual or to provide evidence at 
trial. The report is nontestimonial under the formali-
ty and primary purpose tests of Williams. 

 
II. Courts are deeply divided on the im-

portant question of the application of the 
Confrontation Clause to routine autopsy 
reports like the one in the present case. 

 Respondent does not dispute that jurisdictions 
are divided on the Confrontation Clause implications 
of autopsy reports and that this division is deepening 
after the fractured ruling in Williams. Nor can 
Respondent deny that five Justices have already 
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concluded that Crawford’s purpose-based definition 
of “witnesses” is flawed and a new formulation is 
needed. Williams, 132 S. Ct. at 2263-64 (Thomas, J., 
concurring in the judgment); Bullcoming v. New 
Mexico, 131 S. Ct. 2705, 2728 (2011) (Kennedy, J., 
dissenting). Indeed, the remaining four Justices have 
observed that Respondent’s principal authority, 
Melendez-Diaz, sets out a rule that “is clear no long-
er.” Williams, 132 S. Ct. at 2277 (Kagan, J., dissent-
ing). Yet Respondent claims that the intractable split 
among the Nation’s courts would not affect the out-
come in this case and the Court need not revisit the 
primary purpose test because it “is well grounded in 
history” (Br. in Opp’n 17).8 He is wrong on both 
counts. 

 1. Respondent’s superficial survey of cases from 
other jurisdictions leaves much to be desired. To be 
sure, uncertainty abounds as courts attempt to recon-
cile Melendez-Diaz and Williams. See, e.g., United 
States v. James, 712 F.3d 79, 95 (2d Cir. 2013) (“We 
agree with Justice Kagan that this problem is intrac-
table.”). But at least four state courts of last resort 
would have decided this case differently. 

 
 8 Respondent’s additional claim that autopsy reports are 
unimportant (Br. in Opp’n 16) is belied not only by the number 
of times courts have been called on to resolve Confrontation 
Clause challenges to them but also by his insistence that the 
error below was not harmless despite the fact that the cause and 
manner of death was not contested. 
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 To begin, Respondent badly misconstrues People 
v. Leach, 980 N.E.2d 570 (Ill. 2012). Br. in Opp’n 11. 
There, a police officer had reported to the medical 
examiner that the defendant was in custody and 
admitted choking his wife. Leach, 980 N.E.2d at 590. 
The Illinois court rejected the argument that the 
report was testimonial because it had been conducted 
at the request of the police after a homicide suspect 
was in custody. Id. at 591. Leach is not distinguisha-
ble; the medical examiner there had more infor-
mation about the crime and the suspect than Dr. 
Dudley. 

 Respondent next dismisses out of hand any case 
decided before Melendez-Diaz that relied on the 
business records exception. But Melendez-Diaz did 
not hold that all business records are testimonial, 
only those prepared for the primary purpose of proving 
a fact at trial. The Ohio Supreme Court determined 
that autopsy reports are not prepared for litigation. 
See State v. Craig, 853 N.E.2d 621, 638 (Ohio 2006), 
cert. denied, 549 U.S. 1255 (2007). Likewise, in a 
nuanced analysis that bears a striking similarity to 
the “targeted individual” test of Williams, the New 
York Court of Appeals relied on the fact that an 
autopsy report “did not directly link defendant to the 
crime” and was “concerned only with what happened 
to the victim, not with who killed her.” People v. 
Freycinet, 892 N.E.2d 843, 846 (N.Y. 2008). The court 
reaffirmed Freycinet after Williams. People v. Pealer, 
985 N.E.2d 903, 906-07 (N.Y. 2013). 
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 Finally, Respondent suggests that Dr. Zumwalt 
conveyed a subjective opinion with respect to the 
distance of the shooting, but Dr. Zumwalt actually 
testified that Dr. Dudley did not observe soot or 
stippling on the body. This is an objective condition 
of the body that would have been categorized as 
nontestimonial under California’s analysis in Dungo. 

 2. This Court in Crawford examined the histor-
ical origins of the Confrontation Clause but did not 
inquire into the role that a statement’s purposes had 
in categorizing someone as a witness. 541 U.S. at 42-
50. Historical research in Davis revealed American 
cases that “involved testimonial statements of the 
most formal sort – sworn testimony in prior judicial 
proceedings or formal depositions under oath.” 547 
U.S. at 825-26. The only historical support in Davis 
for expanding the Confrontation Clause to hearsay 
came in the form of English cases – cases which had 
in fact applied a hearsay rule that governed declar-
ants, not a constitutional provision confined to “wit-
nesses.” 

 The Court departed from the constitutional text 
and “the precise forms against which it was originally 
directed,” id. at 830 n.5, in order to prevent the Clause 
from being “evaded by having a note-taking police-
man recite the unsworn hearsay testimony of the 
declarant, instead of having the declarant sign a 
deposition.” Id. at 826 (second emphasis added). But 
this statement simply begs the question, which is 
whether hearsay qualifies as testimony. After all, 
Bryant shows that a note-taking police officer can 
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recite hearsay in court without offending the Con-
frontation Clause. 

 Davis adopted the wrong test by departing from 
history, not by following it. The plain text and history 
of the Sixth Amendment show that the right of con-
frontation applies to in-court testimony, depositions, 
affidavits, prior testimony, custodial interrogations – 
and nothing else. Purpose is simply irrelevant to a 
person’s status as a witness. A reluctant or hostile 
government witness who testifies only to avoid being 
held in contempt is no less a witness against the 
accused despite having no purpose of providing 
evidence, and a hearsay declarant is likewise no more 
a witness for having an accusatory motive. The 
Confrontation Clause does not apply to hearsay. 

 Autopsy reports raise unique policy concerns that 
highlight the need to return to the Constitution’s text. 
See Leach, 980 N.E.2d at 592 (“The potential for a 
lengthy delay between the crime and its prosecution 
could severely impede the cause of justice if routine 
autopsies were deemed testimonial merely because 
the cause of death is determined to be homicide.”). 
Those policy concerns apply with full force to the 
twenty-year-old autopsy report wrongly deemed 
testimonial by the New Mexico Supreme Court. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The petition for a writ of certiorari should be 
granted. 
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