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(i) 

QUESTIONS PRESENTED 

1. Whether 23 U.S.C. § 409, which prohibits the 
evidentiary use of reports “compiled or collected for 
the purpose of identifying, evaluating or planning” 
safety enhancements “pursuant to” three federal 
highway programs, bars the admission of National 
Crossing Inventory reports and railroad accident 
reports collected from railroads by the Federal 
Railroad Administration for the purpose of 
identifying railroad crossings in need of safety 
enhancements. 

2. Whether 49 U.S.C. § 20903, which prohibits 
the evidentiary use of a federally-mandated railroad 
accident report in an action “for damages resulting 
from a matter mentioned in the report,” bars the 
admission of reports of accidents at a railroad 
crossing in a tort suit arising out of an accident at the 
crossing. 
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PARTIES TO THE PROCEEDING 

All parties to the proceeding are listed in the 
caption.  

RULE 29.6 STATEMENT 

Petitioner Norfolk Southern Corporation has no 
parent company and no publicly held corporation 
owns more than 10% of petitioner’s stock. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioner Norfolk Southern Corporation 
respectfully seeks a writ of certiorari to review the 
judgment of the United States Court of Appeals for 
the Third Circuit in this case. 

OPINIONS BELOW 

The opinion of the United States Court of Appeals 
for the Third Circuit is reported at 706 F.3d 170, and 
reprinted in the Appendix to this Petition. Pet. App. 
1a-75a. The District Court’s judgment is unreported 
and is reprinted at Pet. App. 76a-126a. 

JURISDICTION 

The judgment of the Court of Appeals was entered 
on January 23, 2013. Pet. App. 1a. A timely petition 
for rehearing or rehearing en banc was denied on 
March 15, 2013. Pet. App. 127a-128a. This Court has 
jurisdiction pursuant to 28 U.S.C. § 1254(1).  

STATUTORY PROVISIONS INVOLVED 

The statutory provisions involved are 23 U.S.C. 
§ 409, 49 U.S.C. § 20903, and several related 
statutory provisions, all of which are reproduced at 
Pet. App. 129a-139a. 

STATEMENT OF THE CASE 

This case involves two evidentiary privileges that 
are an essential part of two federal statutory schemes 
to improve the safety of our nation’s railroads:  the 
Railway-Highway Crossings Program through which 
the federal government funds safety improvements at 
railroad crossings, and the accident reporting scheme 
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that requires railroads to file accident reports with 
the Federal Railroad Administration (“FRA”).   

I. STATUTORY AND REGULATORY BACK-
GROUND. 

1. The Railway-Highway Crossings program is 
part of a federal effort, beginning with the Highway 
Safety Act of 1966, “to improve the safety of our 
Nation’s highways by encouraging closer federal and 
state cooperation with respect to road improvement 
projects.”  Pierce Cnty. v. Guillen, 537 U.S. 129, 133 
(2003).  To accomplish this essential public-safety 
goal, Congress established several programs to assist 
states in identifying, prioritizing and funding safety-
improvements on highways, railroad crossings, 
bridges and tunnels throughout the country. See 23 
U.S.C. §§ 130 (Railway-Highway Crossings), 144 
(Highway Bridge Program), 148 (Highway Safety 
Improvement Program). 

To obtain federal funds under the Railway-
Highway Crossings program, states must maintain a 
“survey” of all highways to “identify those railroad 
crossings which may require separation, relocation, 
or protective devices, and establish and implement a 
schedule of projects for this purpose.”1  23 U.S.C. 
§ 130(d). To assist the states with this task, the FRA, 
the Federal Highway Administration (“FHWA”), the 
Association of American Railroads (“AAR”), 
individual states, and individual railroads undertook 
a cooperative effort in the early 1970s to establish a 
National Crossing Inventory.  See 77 Fed. Reg. 
64,077, 64,077-78 (Oct. 18, 2012). 
                                            

1 There are similar requirements in the Highway Safety 
Improvement Program and the Highway Bridge Program.  See 
23 U.S.C. §§ 144(b), 148(c). 
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The National Crossing Inventory is a large 
computerized database maintained by the FRA that 
receives information from individual railroads and 
states to form a composite record for each railway-
highway crossing in the country.  Id. at 64,078. The 
composite record “can be used to predict the 
likelihood of an accident at a specific crossing.”  Id.  
at 64,079. “Armed with this information,” states, the 
federal government, and railroads can “focus their 
efforts on crossings that have a high risk of collisions 
and implement measures, such as improved warning 
systems.”  Id.  

For more than 30 years, railroads and states 
voluntarily submitted information to the National 
Crossing Inventory.  In 2002, however, the Secretary 
of Transportation asked Congress to require states 
and railroads to submit information to the National 
Crossing Inventory because “some information is 
missing, and some is very outdated.”2 Congress 
responded by including provisions in the Rail Safety 
Improvement Act of 2008 that require states and 
railroads to submit and update information in the 
National Crossing Inventory on a periodic basis. 23 
U.S.C. § 130(l); 49 U.S.C. § 20160.  

2. The Rail Safety Improvement Act of 2008 was 
not the first congressional effort to improve the 
quality of information used to allocate federal funds 
to railroad crossings most in need of safety 
enhancement.  In 1987 Congress enacted an 
evidentiary privilege to encourage states and private 

                                            
2 Letter from Norman Y. Mineta to J. Dennis Hastert 2 (July 

8, 2002) (enclosing a bill entitled the “Federal Railroad Safety 
Improvement Act”), http://testimony.ost.dot.gov/final/railroad. 
pdf (“Mineta Ltr. To Hastert”). 
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parties to be “forthcoming” and “thorough” in their 
submission of data used in the Railway-Highway 
Crossings Program and two other federal highway 
safety programs.  See Guillen, 537 U.S. at 134. That 
privilege renders inadmissible in litigation (among 
other things) “reports, surveys, schedules, lists, or 
data compiled or collected for the purpose of 
identifying, evaluating, or planning the safety 
enhancement of potential accident sites, hazardous 
roadway conditions, or railway-highway crossings, 
pursuant to sections 130, 144, and 148 [of title 23].”  
23 U.S.C. § 409. 

3. Similar concerns led Congress to enact an 
evidentiary privilege for the accident reports that 
railroads have long been required to file with the 
federal government. See 75 Fed. Reg. 68,862, 68,862-
63 & n.3 (Nov. 9, 2010). Railroads must provide the 
FRA with reports “on all accidents and incidents 
resulting in injury or death to an individual or 
damage to equipment or a roadbed arising from the 
carrier’s operations during the month.”  49 U.S.C. 
§ 20901(a). “No part of an accident or incident report 
filed by a railroad carrier under section 20901 . . . 
may be used in a civil action for damages resulting 
from a matter mentioned in the report.”  Id. § 20903. 

II. STATEMENT OF FACTS AND PROCEED-
INGS BELOW. 

1. Respondent Robert Zimmerman was injured in 
June 2008 when he was unable to stop his motorcycle 
in time to avoid colliding into the side of a Norfolk 
Southern train that was crossing Diller Avenue in 
New Holland, Pennsylvania.  Pet. App. 80a-81a.  The 
train’s Event Data Recorders and witnesses at the 
scene all confirm that the train sounded its whistle as 
mandated by Federal regulations as it approached 
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the Diller Avenue crossing.  Id. at 82a-83a.  The 
crossing was marked with yellow warning signs and 
reflectorized “crossbucks,” x-shaped signs on posts 
that read “railroad crossing.”  Id. at 83a.  The 
crossbucks were installed in 1987 according to FHWA 
standards, and were underwritten by federal funds. 
Id. at 84a. 

2. Almost two years after the accident, 
respondent filed this tort action against Norfolk 
Southern in the United State District Court for the 
Eastern District of Pennsylvania, invoking the court’s 
diversity jurisdiction.  Pet. App. 78a.  His complaint 
asserted negligence claims based on failure to warn of 
the approaching train, failure to maintain a safe 
grade crossing, and failure to mark and secure the 
crossing.  Id. at 79a.  He also sought punitive 
damages.  Id.   

3. The district court granted summary judgment 
in favor of Norfolk Southern on all counts. Pet. 
App.77a-78a. The district court found that 
respondent’s claims were either preempted by federal 
law or failed as a matter of law, and it dismissed the 
punitive damages claim as moot.3  Id.  Only one of 
those claims—a failure to warn claim based on the 
allegedly excessive operating speed of the train—is at 
issue here. 
                                            

3 Following Norfolk Southern Railway Co. v. Shanklin, 529 
U.S. 344, 352-55 (2000), the district court held that respondent’s 
claim that the crossbucks were inadequate warning signals is 
preempted because the crossbucks were installed with federal 
funds.  Pet. App. 96a-101a.  The court also rejected the claim 
that Norfolk Southern failed to maintain a safe crossing because 
a building on another landowner’s property potentially limited 
the sight lines, holding that a railroad has no duty to remove a 
“privately owned building” located “off of the railroad’s right of 
way.”  Id. at 101a-102a n.9. 
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Relying upon this Court’s decision in CSX 
Transportation, Inc. v. Easterwood, 507 U.S. 658, 676 
(1993), the district court held that the excessive speed 
claim is preempted by the Federal Railroad Safety 
Act of 1970 (“FRSA”) because the admissible evidence 
showed that the train was traveling below the speed 
limit established by federal regulations.  Pet. App. 
104a-121a.  It is undisputed that the train was 
traveling at 24 miles per hour at the time of the 
accident.  Id. at 104a, 107a-108a.  There is, however, 
a dispute about the classification of the track, which 
determines the speed limit under the applicable 
federal regulations.  See 49 C.F.R. § 213.9. 

Norfolk Southern introduced evidence that the 
track was classified as a “Class 3” track at the time of 
the accident, which means the speed limit was 40 
miles per hour.  Respondent sought to rebut that 
showing by introducing the accident report that 
Norfolk Southern submitted to the FRA about his 
accident, nine reports of other accidents at the Diller 
Avenue crossing (most of which involved the railroad 
that previously maintained this track), and nine 
crossing inventory reports submitted since 1970 by 
Norfolk Southern, the Commonwealth of 
Pennsylvania, or the railroad that previously 
maintained the track.  Some of these reports listed 
the track as a “Class 2” track (with a speed limit of 25 
miles per hour) or a “Class 1” track (with a speed 
limit of ten miles per hour).  Pet. App.108a. 

The district court held that all of these reports are 
privileged and inadmissible.  The  crossing inventory 
reports, the court held, are inadmissible under 23 
U.S.C. § 409 (“the § 409 privilege”), and the accident 
reports are inadmissible under 49 U.S.C. § 20903 
(“the accident report privilege”).  Pet. App. 111a-119a.  



7 

 

a. With respect to the § 409 privilege, the district 
court read this Court’s decision in Guillen, 537 U.S. 
at 145-46, to hold that the privilege applies if the 
report “was collected, generated, or compiled for the 
purpose of pursuing the objectives of one of the three 
identified federal programs in section 409,” i.e., the 
Railway-Highway Crossings Program, the Highway 
Bridge Program, or the Highway Safety Improvement 
Program.  Pet. App. 112a (emphasis in original).  To 
determine if the crossing inventory reports were 
collected, generated or compiled for that purpose, the 
court looked to Department of Transportation 
(“DOT”) manuals and instructions.  The applicable 
DOT manual states that the purpose of the National 
Crossing Inventory is to provide a “‘national 
inventory database that can be merged with accident 
files and used to analyze information for planning 
and implementation of crossing improvement 
programs by public and private agencies responsible 
for highway-rail crossing.’”  Id. at 113a (citing 
Department of Transportation National Highway-
Rail Crossing Inventory, Policies, Procedures and 
Instructions for States and Railroads (the “2007 
manual”)). 

The 2007 manual further provides that a state’s 
participation in the national inventory satisfies the 
requirement in 23 U.S.C. § 130 that states maintain 
“‘railway-highway grade crossing inventory data.’”  
Pet. App. 115a.  And § 130 itself now expressly 
“establishes a ‘national crossing inventory’” and 
requires states periodically to provide information 
about public rail crossings.  Id. (quoting 23 U.S.C. 
§ 130(l)).  Therefore, the district court held, the  
crossing inventory reports are privileged under § 409:  
they are “surveys which are compiled and collected by 
railroads, states, the FRA, and [DOT]” for “planning 
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and implementation of crossing improvement 
programs,” and they are used “for the improvement of 
safety at highway-rail intersections” to “fulfill the 
mandate” of § 130.  Id. at 116a-117a (internal 
quotation marks omitted). 

b. With respect to the accident report privilege, the 
district court found that the accident reports were 
submitted to the FRA by Norfolk Southern or the 
previous railroad that maintained the track to comply 
with federal accident reporting requirements.  Pet. 
App. 118a. The court noted that the statute states 
that “‘[n]o part’” of such an accident report “‘may be 
used in a civil action for damages resulting from a 
matter mentioned in the report.’”  Id. (quoting 49 
U.S.C. § 20903).  The court also cited the regulations, 
which reiterate that accident reports submitted to the 
FRA “‘may not be admitted as evidence or used for 
any purpose in any action for damages growing out of 
any matters mentioned in those monthly reports.’”  
Id. (quoting 49 C.F.R. § 225.7).  “Accordingly,” the 
district court held, “the accident reports submitted to 
the FRA may not be utilized to establish that the 
Diller Avenue crossing track was Class 2.”  Id. 

4. A divided panel of the Third Circuit reversed 
in part and affirmed in part. The court affirmed the 
district court’s judgment that Respondent’s claim 
that the crossbucks were inadequate warning signals 
was preempted by federal law.  Pet. App. 38a-41a.  It 
also agreed that there was no evidence that the train 
failed to use its light and horn.  Id. at 10a.  But the 
panel majority reversed on the other claims.4  

                                            
4 The majority thought respondent introduced some evidence 

(though “far from overwhelming”) that Norfolk Southern failed 
to maintain the crossbucks signs. Pet. App. 36a-37a.  The 
majority further held that a jury may decide “whether Norfolk 
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With respect to the excessive speed claim at issue 
here, the panel majority held that the district court 
erred in excluding most the of the  crossing inventory 
reports and the accident reports on which respondent 
relied.  If those reports are considered, the grant of 
summary judgment is improper because there is a 
factual dispute about whether the track was 
classified as Class 1 (in which case the claim is not 
preempted because the train was travelling above the 
speed limit set by federal regulations) or Class 2 or 
Class 3 (in which case the claim is preempted because 
the train was travelling below the federal speed 
limit).  Pet. App. 13a-27a. 

a. With respect to the § 409 privilege, the majority 
thought the plain language of the statute compels the 
conclusion that the privilege applies only to those 
reports that were collected or compiled “pursuant to” 
§ 130.  Pet. App. 18a-19a.   

Because only the state crossing inventory reporting 
requirements are codified in § 130—railroad crossing 
inventory reporting requirements and railroad 
accident reporting requirements are codified 
separately, in 49 U.S.C. §§ 20160 and 20901, 
respectively—the majority determined that only 
crossing inventory reports submitted by states are 
privileged.  Pet. App.  18a-19a, 26a.  Therefore, a  
crossing inventory report submitted by Pennsylvania 
in 2010 was privileged, but a similar crossing 
inventory report submitted by Norfolk Southern that 
very same year, as well as ten accident reports 
submitted over the preceding 35 years by Norfolk 
Southern or its predecessor railroad, were not.  Id. 

                                            
Southern should have asked the building’s owner to remove a 
sign that was along Diller Avenue” or “should have enlisted the 
help of the Commonwealth or used eminent domain.” Id.   
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Because voluntary submissions are not made 
“pursuant to § 130 or any other statute,” the panel 
majority also suggested that crossing inventory 
reports submitted before 2008 are not privileged 
unless a state or railroad can prove that a particular 
report was compelled to be compiled or collected by 
§ 130(d).  Therefore, it determined, seven more 
reports (two submitted by Pennsylvania and five 
submitted by Norfolk Southern or its predecessor 
prior to 2008) are not privileged.  Pet. App. 22a. 

b. With respect to the accident report privilege, the 
majority affirmed the district court only insofar as it 
excluded the Norfolk Southern report of respondent’s 
accident.  Reports of nine other accidents at the Diller 
Avenue crossing (including the ones involving the 
railroad that operated on the track before Norfolk 
Southern), the court held, are admissible.  Pet. App. 
22a.   

The panel majority cited the statutory text, which 
bars the use of an accident report “in a civil action for 
damages resulting from a matter mentioned in the 
report.”  49 U.S.C. § 20903.  In the majority’s view, 
the word “matter” means “the event that caused the 
harm discussed in the previous report,” not a 
“matter,” like the Diller Avenue crossing, “‘mentioned 
in the report[s].’”  Pet. App. 25a-26a.  Therefore, the 
majority held that only the accident report describing 
respondent’s accident was protected by the accident 
report privilege.  Id. 

c. Judge Aldisert dissented, arguing that the 
district court was correct to grant summary judgment 
on all counts.  Pet. App. 42a. With respect to the 
privilege issues, Judge Aldisert “would hold that 
§ 409 protects all data collected by an agency in 
support of § 130, regardless of the source of 
information.”  Id. at 71a.  Like the district court, 
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Judge Aldisert argued that the crossing inventory 
reports are protected by § 409 because they are 
“surveys . . . compiled and collected for the purposes 
of . . . planning the safety enhancement of railway-
highway crossings . . . pursuant to § 130.”  Id. at 72a 
(internal quotation marks omitted). 

Judge Aldisert also thought the district court 
correctly held that all of the accident reports are 
protected by the accident report privilege.  Pet. App. 
74a.  Limiting the privilege to the report of 
respondent’s accident, as the majority did, defeats the 
purpose of the privilege, which is to “promote public 
safety by encouraging candor.”  Id. 

5. Norfolk Southern filed a timely petition for 
rehearing or rehearing en banc, which was denied on 
March 15, 2013. Pet. App. 127a-128a. 

REASONS FOR GRANTING THE PETITION 

The Third Circuit adopted an unduly narrow 
interpretation of two critically important evidentiary 
privileges that are integral to the federal 
government’s efforts to improve safety and reduce 
accidents at highway-railway crossings.  The Third 
Circuit’s construction of the § 409 privilege is in conflict 
with this Court’s construction of the same privilege in 
Pierce County v. Guillen, 537 U.S. 129 (2003), and its 
construction of the accident report privilege exacerbates 
a split in the lower courts. The scope of these privileges 
is a question that divided the Third Circuit panel below 
and affects thousands of  crossing inventory reports and 
accident reports filed with the FRA every year.  This 
Court should grant review and correct the Third 
Circuit’s error. 
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I. THE COURT OF APPEALS ADOPTED AN 
UNDULY NARROW CONSTRUCTION OF 
§ 409 THAT CONFLICTS WITH THIS 
COURT’S DECISION IN PIERCE COUNTY 
V. GUILLEN.  

The Third Circuit misread the text of § 409 and 
construed the privilege in a manner that conflicts 
with Pierce County v. Guillen.  Section 409 states: 
(with line breaks added for purposes of clarity, and 
the key language on  which the court of appeals relied 
highlighted in italics): 

Notwithstanding any other provision of law,  

reports, surveys, schedules, lists, or data  

compiled or collected  

for the purpose of identifying, evaluating, or 
planning the safety enhancement of potential 
accident sites, hazardous roadway conditions, or 
railway-highway crossings, pursuant to sections 
130, 144, and 148 of this title  

or for the purpose of developing any highway 
safety construction improvement project which 
may be implemented utilizing Federal-aid 
highway funds  

shall not be subject to discovery or admitted into 
evidence in a Federal or State court proceeding 
or considered for other purposes in any action for 
damages arising from any occurrence at a 
location mentioned or addressed in such reports, 
surveys, schedules, lists, or data. 

23 U.S.C. § 409 (emphasis added). 

The crossing inventory reports in the National 
Crossing Inventory and the railroad accident reports 
in the FRA accident database fall squarely within the 
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plain language of § 409. They are “reports” “collected” 
by the FRA “for the purpose of identifying, evaluating 
or planning the safety enhancement of . . . railway-
highway crossings, pursuant to sections 130, 144, and 
148.” Id. 

1. Since the early 1970s, railroads and states 
have submitted reports to the National Crossing 
Inventory.  Initially, the submission of the crossing 
reports was voluntary.  Since the enactment of the 
Rail Safety Improvement Act of 2008, it has been 
mandatory.  See 23 U.S.C. § 130(l) (state reports); 49 
U.S.C. § 20160 (railroad reports).  But whether 
voluntary or mandatory, the purpose for compiling 
and collecting the crossing reports has remained 
unchanged:  to provide a national database of railway 
crossing information “that can be merged with 
accident files and used to analyze information for 
planning and implementation of crossing 
improvement programs,” including the Railway-
Highway Crossings Program now codified in § 130 of 
title 23.5   

Indeed, the Department of Transportation asked 
Congress to require states and railroads to update 
information in the National Crossing Inventory on a 
periodic basis precisely because “States rely upon this 
Inventory when making decisions about which 
crossings need better warning systems.”6  Complete 
and up-to-date crossing data, the Secretary 

                                            
5 Fed. R.R. Admin., U.S. Dep’t of Transp., National Highway-

Rail Crossing Inventory, Policies, Procedures and Instructions 
for States and Railroads 3 (2007), available at http://www.fra. 
dot.gov/eLib/details/L02866; see also 77 Fed. Reg. at 64,078-
79 (discussing purpose and history of the National Crossing 
Inventory).  

6 Mineta Ltr. to Hastert at 1. 
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explained, “will assist States in identifying which of 
the crossings are the most hazardous and in 
channeling Federal safety improvement funds to the 
most hazardous crossings first.”7 

2. The FRA collects the accident reports in a 
computerized database so they can be used by states 
in a similar manner and for a similar purpose.  The 
Department of Transportation has developed an 
accident-prediction model for states to use to “either 
rank crossings or identify potential high-accident 
locations for further review.”8  And the Federal 
Highway Administration specifically directs states to 
the FRA Office of Safety website that collects and 
compiles information from accident reports as well as 
from the National Crossing Inventory.9  

Thus, the accident reports, like the crossing 
inventory reports, are protected by § 409 because 
they are collected by the FRA in a database for the 
purpose of assisting states in identifying crossings to 
be improved with federal funding under § 130.  See 
Brief for the United States at 16, Pierce Cnty. v. 
Guillen, 537 U.S. 129 (2003) (No. 01-1229) (noting 
that if a state stores accident reports “on a networked 
computer-based system that is accessible to state and 
local government agencies for Section 152-related 
purposes, among others[,]” the information is 
protected by § 409 because it “would have been 

                                            
7 Id. at 2. 

8 Fed. Highway Admin., U.S. Dep’t of Transp., Railroad-
Highway Grade Crossing Handbook, § 3.B.2 (2d ed. 2007) 
(Assessment of Crossing Safety and Operation), available at 
http://safety.fhwa.dot.gov/xings/com_roaduser/07010/sec03.htm#
al.   

9 Id. §§ 3.A.2 & 3.B.2.   



15 

 

‘collected’ in that place for Section 152-related 
purposes”). 

3. The Third Circuit  thought the statutory text 
precluded that commonsense result.  It read the 
phrase “pursuant to sections 130, 144, and 148” as 
modifying the verbs “compiled or collected”—in short, 
that § 409 only privileges a report if the report itself 
was “collected ‘pursuant to section[] 130.” Pet. App. 
18a-19a.  It further concluded that a report is 
compiled or collected “pursuant to § 130” only if a 
provision of § 130 required the report to be submitted 
to the FRA. Both conclusions are incorrect. 

First, the Third Circuit’s conclusion that the phrase 
“pursuant to” modifies the verbs “compiled or 
collected” is contrary to “the grammatical ‘rule of the 
last antecedent,’ according to which a limiting clause 
or phrase . . . should ordinarily be read as modifying 
only the noun or phrase that it immediately follows.”  
Barnhart v. Thomas, 540 U.S. 20, 26 (2003); see also 
2A Norman J. Singer, Statutes and Statutory 
Construction § 47.33, at 369 (6th ed. 2000) 
(“Referential and qualifying words and phrases, 
where no contrary intention appears, refer solely to 
the last antecedent.”).  Under this rule, the phrase 
“pursuant to sections 130, 144, and 148” is properly 
interpreted to modify the immediately preceding 
phrase.  The privilege therefore applies to reports—
like crossing inventory reports and railroad accident 
reports—that are “compiled or collected” by the FRA 
“for the purpose of identifying, evaluating, or 
planning the safety enhancement of potential 
accident sites, hazardous roadway conditions, or 
railway-highway crossings pursuant to” one of the 
three specified federal highway programs.  23 U.S.C. 
§ 409. 
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Second, even if the Third Circuit were correct that 
“pursuant to section[] 130” modifies the verbs 
“compiled or collected”, its interpretation of the 
statutory text is still wrong.  This is because 
“collected pursuant to § 130” (Pet. App. 18a (emphasis 
added))  does not mean “collected under compulsion of 
§ 130.”  “Pursuant to” does not mean “mandated by”; 
it means “in the course of carrying out” or “in 
conformance to or agreement with.”10  And, as 
previously discussed, it is plain that the reports in 
the National Crossing Inventory and the FRA 
accident database are “collected” and “compiled” in 
order to “carry out” the Railway-Highway Crossings 
Program codified in § 130.  

4. The Third Circuit’s interpretation is also 
inconsistent with Guillen’s holding that the 
application of § 409 depends on the purpose for which 
the reports were collected or compiled:  “information 
compiled or collected for § [130] purposes” is 
privileged, but “information compiled or collected for 
purposes unrelated to § [130]” is not.  537 U.S. at 146.  

Guillen arose out of a fatal automobile accident at a 
highway intersection; the question presented was 
whether reports of prior accidents at that intersection 
were privileged.  This Court held that accident 
reports compiled by the sheriff for law-enforcement 
purposes are not privileged in the hands of the 
sheriff. Id. at 145-46.  However, those same reports 
are privileged in the files of the Public Works 
Department if they were collected by that 
Department for the purpose of obtaining federal 

                                            
10 Webster’s Third New International Dictionary 1848 (1993). 
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funds under one of the three highway programs 
mentioned in § 409.11  Id.   

This Court explained that Congress enacted § 409 
in response to the Department of Transportation’s 
concern that states and private parties would not be 
“forthcoming and thorough” in efforts to collect data 
about hazardous highway conditions for fear that 
“diligent efforts” would “increase the risk of liability 
for accidents that took place at hazardous locations 
before improvements could be made.” Id. at 134 
(citing Brief for United States as Amicus Curiae at 
10, Ala. Highway Dep’t v. Boone, No. 90-1412 (1991), 
cert. denied, 502 U.S. 937 (1991)).  By enacting the 
privilege “Congress wished to make clear that [§ 130] 
was not intended to be an effort-free tool” in tort 
litigation, or to provide “would-be plaintiffs a 
centralized location from which they could obtain 
much of the evidence necessary for such actions.”  
Guillen, 537 U.S. at 146-47. 

That reasoning fully supports the conclusion that  
crossing inventory reports and accident reports in the 
FRA computerized database are privileged under 
§ 409.  There is no reason to believe that Congress—
which, at the Secretary’s insistence, imposed on both 
railroads and states a mandatory obligation to report 
data to the National Crossing Inventory to ensure 
that the data are up-to-date and all “crossings can be 

                                            
11 When Guillen was decided, § 409 referred to the Hazard 

Elimination Program then codified in 23 U.S.C. § 152.  Section 
409 was subsequently amended to substitute “§ 148” for “§ 152,” 
so it now covers the Highway Safety Improvement Program in 
§ 148, as well as the Railway-Highway Crossings Program in 
§ 130, and the National bridge and tunnel program in § 144 of 
title 23.  See Pub. L. No. 109-59, sec. 1401(a)(2), § 148(3)(c), 119 
Stat. 1144, 1225 (2005).  
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accurately ranked according to risk”12—intended to 
limit the privilege to submissions by states and to 
exclude submissions by railroads.13  Nor is there any 
reason to believe that Congress intended to privilege 
National  Crossing Inventory reports but not the 
accident reports that the Department of 
Transportation instructs states to use together to 
identify crossings in need of safety improvements 
pursuant to section 130.  Creating a patchwork of 
privileges ultimately can only undermine the 
fundamental objective of ensuring that the federal 
government and states have available to them the 
most complete information possible in making the 
life-saving decisions concerning what crossing need 
additional safety protections.  

This Court should grant review and correct the 
Third Circuit’s erroneous interpretation of § 409. 

                                            
12 Mineta Ltr. To Hastert at 2. 

13 The panel speculated that “Congress may well have had a 
stronger interest in protecting states, rather than railroads, 
from litigation.”  Pet. App. 19a.  Why this would be so is not 
clear, since the states are generally protected by immunity 
under the Eleventh Amendment of the Constitution and various 
common-law privileges, but in any event, the court of appeals’ 
interpretation does not further that interest.  Whether a 
document is privileged under § 409 turns on the type of 
information and the purpose for which it was compiled or 
collected, not the identity of the defendant.  Thus, if a National 
Crossing Inventory report submitted by a railroad is not 
privileged, a plaintiff could use that report in litigation against 
the state no less than against the railroad.   
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II. THE COURT OF APPEALS ADOPTED AN 
UNDULY NARROW INTERPRETATION OF 
49 U.S.C. § 20903 THAT EXACERBATES A 
SPLIT IN THE LOWER COURTS ON THE 
MEANING OF THIS IMPORTANT ACCI-
DENT REPORT PRIVILEGE.   

This Court also should grant review of the Third 
Circuit’s erroneous interpretation of the accident 
report privilege. The Third Circuit held that 49 
U.S.C. § 20903 bars the admission only of Norfolk 
Southern’s report of respondent’s accident, and not 
reports of other accidents at the same crossing.  The 
lower courts are divided on the admissibility of 
reports of prior accidents. Compare Vigil v. 
Burlington N. & Santa Fe Ry., 521 F. Supp. 2d 1185, 
1209 (D.N.M. 2007) (excluding FRA report about a 
prior accident under § 20903), with Lee v. Nat’l R.R. 
Passenger Corp. (Amtrak), No. 3:10-CV-00392-CWR, 
2012 WL 130267, at *3 (S.D. Miss. Jan. 17, 2012) 
(holding that reports of past accidents are 
admissible). The Third Circuit’s decision 
misconstrues the text and undermines the purpose of 
§ 20903.  

1. The text of 49 U.S.C. § 20903 provides:  

No part of an accident or incident report filed by 
a railroad carrier under section 20901 of this 
title or made by the Secretary of Transportation 
under section 20902 of this title may be used in a 
civil action for damages resulting from a matter 
mentioned in the report. 

The Third Circuit majority interpreted this 
language to bar the admission of Norfolk Southern’s 
report to the FRA about respondent’s accident, but 
not the accident reports of other accidents at the 
crossing.  It did so because it interpreted the words “a 
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matter mentioned in the report” to mean “the event 
that caused the harm discussed in the report,” Pet. 
App. 26a—in essence, the “accident discussed in the 
previous report.”  The text and context make it clear, 
however, that “a matter mentioned in the report” 
encompasses more than “the accident discussed in 
the report.” 

The use of the indefinite article “a matter,” instead 
of the definite article “the matter,” indicates that an 
accident report contains more than one matter. The  
indefinite article “a” means “each; any one,”14 
whereas the definite article “the” generally indicates 
that there is “only one.” See Rumsfeld v. Padilla, 542 
U.S. 426, 434-35 (2004).  Because railroads must file 
a separate report for each accident (see 49 C.F.R. 
§§ 225.11, 225.19(b)), the reference to “a matter 
mentioned in the report” must include a matter other 
than the accident itself.15  

That interpretation is confirmed by the fact that 
§ 20901 requires accident reports to address several 
matters, including “the nature, cause, and 
circumstances of” the accident.  49 U.S.C. § 20901.  
The characteristics of the railroad crossing are a 
circumstance of a crossing accident.  Another accident 

                                            
14 Webster’s New World College Dictionary 1 (3d ed. 1996).   

15 As originally enacted in 1901, the statute barred the 
evidentiary use of an accident report “in any suit or action for 
damages growing out of any matter mentioned in said report.” 
Act of Mar. 3, 1901, ch. 866, 31 Stat. 1446 (emphasis added).  
The use of the word “any” also “undercuts a narrow 
construction” of the privilege.  See United States v. James, 478 
U.S. 597, 605 (1986), abrogated on other grounds by Cent. Co. v. 
United States, 531 U.S. 425 (2001).  “Any” was changed to “a” in 
the 1994 re-codification of Title 49, but the change was not 
intended to be substantive.  See S. Rep. No. 103-265, at 3-4 
(1994). 
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at that same crossing thus arises from “a matter”—
the crossing—“mentioned in the report.”  Therefore, 
all reports of accidents at that crossing are 
inadmissible under the plain language of § 20903. 

2. This construction also furthers the purpose 
Congress sought to achieve by making accident 
reports inadmissible in damages actions: to 
encourage railroads to make a full and complete 
disclosure of the nature, cause, and circumstances of 
each accident without fear that the information will 
be used against them in tort suits.  See, e.g., 45 Cong. 
Rec. 155 (1910) (the purpose of the privilege is to 
“obtain[] information in regard to railroad accidents 
for the purpose of avoiding accidents, and not for the 
purpose of helping personal injury claimants who 
may have lawsuits pending”) (statement by Mr. 
Mann). 

The Third Circuit’s construction, in contrast, 
undermines this purpose by privileging only the 
report of the plaintiff’s accident, while allowing the 
admission of other accident reports that also address 
the safety of the same crossing. This Court should 
grant review and correct this error as well. 

III. THE ADMISSIBILITY OF ACCIDENT RE-
PORTS AND  CROSSING INVENTORY 
REPORTS IS AN IMPORTANT QUESTION 
THAT AFFECTS THOUSANDS OF RE-
PORTS USED TO IDENTIFY RAILROAD 
CROSSINGS IN NEED OF SAFETY EN-
HANCEMENTS. 

This Court should also grant review because the 
scope of the § 409 privilege and the scope of the 
accident report privilege are questions that affect 
hundreds of thousands of reports that have been filed 
and will continue to be filed with the FRA. The 
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National Crossing Inventory alone covers nearly 
130,000 public railroad crossings in the United 
States, and there typically are multiple reports for 
each crossing (as there were here).16  The number of 
reports will continue to grow as states and railroads 
submit reports for new crossings and provide periodic 
updates for the crossings already in the Inventory.  
See 23 U.S.C. § 130(l); 49 U.S.C. § 20160.   

In addition, railroads are required to file accident 
reports about “all accidents and incidents resulting in 
injury or death to an individual or damage to 
equipment or a roadbed arising from the carrier’s 
operations.”  49 U.S.C. § 20901.  In 2012 alone, 
railroads submitted 10,709 accident reports to the 
FRA, with 1,958 concerning highway-rail accidents.17  
By holding that many of these reports are admissible 
in tort suits involving railroad crossing accidents, the 
Third Circuit’s opinion creates uncertainty that could 
make railroads and states reluctant to be 
“forthcoming and thorough in their data collection 
efforts,” which could undermine the effectiveness of 
the federal safety programs that rely on this 
information.  Guillen, 537 U.S. at 134. With the 
benefit of a privilege, the federal government and the 
states will receive completely candid and complete 
information to assist them in making the 
fundamentally important decision as to how to 
promote public safety using limited resources. Their 
interests in having unfettered access to information 

                                            
16 See Office of Safety Analysis, Fed. R.R. Admin., Highway-

Rail Crossing Inventory § 8.06 (Public Crossing Inventory By 
State); id. § 8.08 (Public Crossing Inventory Detail Report), 
http://safetydata.fra.dot.gov/officeofsafety/default.aspx 
(last visited June 5, 2013). 

17 See Id. § 1.01 (Accident/Incident Overview). 
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provides a compelling reason for immediate review by 
this Court of the ruling below. 

CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 
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