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QUESTIONS PRESENTED FOR REVIEW

Should an unexplained summary order denying relief by an
intermediate state appellate court for lack ofmerit be entitled
to a conclusive presumption ofa merits adjudication, directly
contrary to this Court's holdingin Harrington v. Richter, 131
S. Ct. 770(2011); Johnson v. Williams, 133S. Ct. 1088(2013)
and Ylst v. Nunnemaker, 501 U.S. 797(1991)1

Should this Court grant certiorari to determine whether there
is error in the majority's fact specific inquiry that, under
Michigan law and "the specific background ofthis case," that
there is "reason to think" that the rebuttable presumption of
a merits adjudication has been overcome?
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OPPOSITION TO PETITION FOR A WRIT OF CERTIORARI

Respondent respectfully opposes the petition for a writ of certiorari to

review the judgment of the United States Court ofAppeals for the Sixth Circuit

in this case.

OPINIONS AND DOCUMENTS BELOW

Michigan Court ofAppeals Docket Sheet (Appendix A). The Sixth Circuit

Court ofAppeals issued an order denying petition for rehearing en banc filed by

Petitioner (Appendix B).

JURISDICTION

The Sixth Circuit Court of Appeals entered its order on March 21, 2013

denying a petition for rehearing en banc. This Court has jurisdiction under 29

U.S.C. §1254(1) to review the circuit court's orders on a writ of certiorari.

STATUTORY AND COURT RULE PROVISIONS INVOLVED

28 U.S.C. §2254

COUNTER-STATEMENT OF

FACTS AND PROCEEDINGS OF THE CASE

FACTUAL BACKGROUND

In the early hours of December 20, 2001, two groups were involved in an

argument inside a sports bar in downtown Detroit. One group was associated

with Tyrik McClellan (hereinafter "McClellan") and the other group was

associated with the deceased (hereinafter "Auld"). Auld and his group offriends
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were put out and told to leave the area. Theydid not. Instead they went to their

vehicles and retrieved several weapons and waited for McClellan and his friends

to exit the bar. As soon as they did, Auld and his friends confronted McClellan

and his group and a fight broke out which turned into a melee among the two

groups. A friend ofAuld's, Fred Hill, entered the affray with a steering wheel

club, but was knocked down with a punch. Auld, who was six foot, three and

weighed 230-240 pounds then entered the fight. As Auld rushed toward

McClellan, McClellan backed toward a nearby wall at the entrance of the club

before firing several shots. McClellan was 19 years old, was five foot, eight and

weighed 130 pounds.1

At trial, McClellan's self-defense claim was presented solely through cross-

examination of the prosecution witnesses who were friends of the deceased.

There were no defense witnesses presented at trial to support McClellan's

defense. He was convicted of first-degree premeditated murder and sentenced

to life without parole.

'The State has argued that McClellan's self-defense claim could not succeed
because "the medical examiner testified that none of the bullets entered the
front of Auld's body, as one would expect if the killer shot at the victim as he
approached." This same claim was soundly rejected by the district court.
"Respondent states that none of the wounds entered the front of the victim.
This assertion is contradicted by the trial testimony of the medical examiner
and the diagram of the victim's body submitted by Respondent" (Petition for
Writ of Certiorari, Appendix, 42a-43a).
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Witnesses at the federal evidentiary hearing established for the first time

that the deceased was armed with either a chrome object or handgun when he

rushed McClellan. Moreover, McClellan's premeditated murder conviction

rested largely on the inference that he retrieved a gun from a vehicle and

returned to the club because a security guard claimed he searched everyone and

checked their ID before they entered the club. However, subsequent testimony

established that the underage McClellan (had he been checked, he would not

have been allowed to enter due to his age) brought a handgun in the club and

when he exited with it, he was immediately confronted at the door by members

of Auld's group.

Neither trial or appellate counsel conducted any investigation of the

defense witnesses presented at the evidentiary hearing, even though both

attorneys were informed of their existence.

POST-CONVICTION PROCEEDING

After McClellan's appeal as of right failed, McClellan filed his Motion for

Relief from Judgment in the state trial court, pursuant to Michigan Court Rule

M.C.R. 6.508, raising his ineffective assistance ofcounsel claim. The trial court

clearly and explicitly denied relief on procedural default grounds, finding that

McClellan "failed to show either 'good cause' or 'actual prejudice' as required" by

Michigan law. The State, in subsequent habeas proceedings at both the district
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court and on appeal, has conceded that the trial court denied reliefon procedural

grounds (Petition, p. 5; Petition, Appendix, 14a, fn 3 ;McClellan v. Rapelje, 703

F.3d 344, 350 (6th Cir. 2013)).

The Michigan Court of Appeals issued a one sentence order denying

McClellan's application for leave to appeal "for lack of merit in the grounds

presented" without any reasoning or explanation of what grounds were

considered. However, the Michigan Supreme Court denied leave to appeal for

failure "to meet the burden of establishing entitlement to relief under M.C.R.

6.508(D)." Under Michigan law, the Michigan Supreme Court's order is not a

merits adjudication. Gilmette v. Howes, 624 F 3d 286, 291 (6th Cir. 2010) (en

banc).

The federal district court granted an evidentiary hearing on the claim that

trial counsel was ineffective for failing to investigate and call eyewitnesses.2

After hearing from eight witnesses, including trial and appellate counsel, the

State argued the claim was procedurally defaulted (Petition, p. 6). The district

court nevertheless granted habeas relief. The State sought reconsideration,

changing their argument, to claim there was a "merits adjudication" by the

2In this matter, the state courts failed and refused to allow the develop
ment of a state record by way of an evidentiary hearing, necessary for an
adequate development of a testimonial record for consideration of the merits,
as required by Michigan law. See, People v. Ginther, 390 Mich 436, 443, 212
NW 2d 922 (1973).
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Michigan Court of Appeals.3 The district court correctly ruled that there was,

in fact, no merits adjudication, and even assuming there was one, the state court

adjudication was otherwise unreasonable, thereby requiring habeas relief

(Petition, Appendix, p. 36a-43a).

The Sixth Circuit Court of Appeals affirmed after applying this Court's

holding in Harrington v. Richter, 131S. Ct. 770(2011). The majority found that

the Richter presumption was rebutted based on the facts of this case, and that

the Michigan Court ofAppeals had not reached the merits of McClellan's Sixth

Amendment claim because that "factual question cannot be considered as 'a

ground presented' to be decided by an appellate court when it was (1) not decided

by the trial court, (2) not subject of any findings of fact made by the trial court,

and (3) not included in any trial court record filed or presented to the appellate

court" (Petition, Appendix, p. 15a).

The dissent, engaging in its own factual determination concluded, "the

majority here incorrectly concludes that there are other reasons to believe the

state Court of Appeal's decision was on procedural grounds rather than on the

3To the extent that the state initially argued that the state court's had not
adjudicated the claim on the merits and sought appeal from the district
court's opinion and order granting habeas relief issued on June 14, 2011, the
State has waived it's right to appeal under the doctrine of "invited error."
United States v. Sharpe, 996 F2d 125, 129 (6th Cir. 1993); United States v.
Fulford, 267F.2d 1241, 1247 (11th Cir. 2001). Here, the State made affirma
tive representations that Richter did not affect McClellan's case.
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merits," 703 F3d at 352 (emphasis added) (Petition, Appendix, p. 19a). The

dissent simply believed thatthere was "not enough" inthe record to support the

majority's conclusion that there was some other reason to conclude the Court of

Appeal's decision was not merit based (Petition, Appendix, p. 26a).

On March 21, 2013, the Sixth Circuit denied the State's petition for

rehearing en banc. That petition set forth the same reason(s) the State is

seeking review in this Court. Of significance, the order denying rehearing en

banc states:

[T]he petition having been circulated not only to theoriginal panel
members but also to all other active judges of this court, and no
judge of this court having requested a vote on the suggestion for
rehearing en banc ... the petition is denied (emphasis added)
(Appendix, attached).

The only judge that would have granted rehearingwasJudgeMcKeague,

for the reasons set forth in his dissent.

SUMMARY OF REASONS WHICH SUPPORT DENIAL OF THE WRIT

The very basis upon which theState now seeks certiorari is fatally flawed

forseveralreasons.Initially,the State seekstohavethis Courtmakethe Richter

presumption irrebuttable, a position specifically rejected by this Court in

Johnson v. Williams, 133 S. Ct. 1088 (2013). Secondly, the majority panel

scrupulously followed the instruction ofRichter, as reaffirmed in Williams, by

applying the "look through" doctrine ofYlst. The dissent also following Richter,
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simply came to a different conclusion based on its view of the facts and

circumstances of the case. The dissent concedes this (Petition, Appendix, p. 19a;

703 F.3d at 352). The fact specific inquiry as to whether the presumption has

been rebutted is not a proper matter for review by this Court. As this Court

recognized in Williams, even before Richter, "every Court ofAppeals to consider

the issue allowed a prisoner to argue that a state court had overlooked his

federal claim" and this Court found no reason to change that precedent.

The Sixth Circuit majority found that, in this particular case, based on the

specific factual backgroundof this caseand thestate record on appeal, McClellan

provided sufficient evidence to rebut the presumption that the Michigan Court

ofAppeals reached the merits of his Sixth Amendment claim. Whether a federal

habeas claim has been adjudicated on the merits is always a case, specific

inquiry.

In Werth v.Bell, 692 F.3d 486, 491 (6th Cir. 2012), the court was faced with

the identical order from the Michigan Court of Appeals, denying leave to appeal

"for lack of merit in the grounds presented." The Werthcourt, applying Richter,

held that the AEDPA deference applies to the order absent some "indication or

[Michigan] procedural principle to the contrary," citing to this Court's holding

in Richter, 131 S. Ct. at 785). The Werth court went on to correctly state, "The

question remains, however, whether there is a principle of Michigan law or
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circumstances ofthis case, that overcomes theHarrington presumption." Id. at

493 (emphasisadded). The Werth court found that there was no reason to think

that there was some other explanation for the state court's decision, besides a

merits adjudication "in this particular case" and therefore thepresumption had

not been overcome. Id. at 494. Werth is an example of a different result

applying the Richter presumption. This Court denied a Petition for Certiorari

on March 18, 2013 (Case No. 12-840).

Contrary to the State's argument, in this case, the majority strictly

scrutinized the state record for exactly what it was. Following Michigan law

(both court rules and case precedent) as to what constitutes the record, the

majority rejected the dissent's speculation about what the state court may have

considered. Both the district court and Sixth Circuit majority gave proper

deference to the State's own rules and decisions. Moreover, habeas relief was

granted on the alternative grounds that assuming a merits adjudication, the

state court's adjudication was unreasonable within the meaning of §2254(d)

(Petition, Appendix, p. 39a-44a).

Finally, the State's shifting and inconsistent position in this case is

disturbing. In the District Court, the State argued that the Sixth Amendment

claim was procedurally defaulted. After the District Court's opinion and

judgment granting habeas relief, the State completely changed their argument,
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contendingthat the Court ofAppeal's summary order was amerits adjudication.

In both the district court and Sixth Circuit, the State agreed thatthe state trial

court ruling was on procedural grounds and not amerits adjudication. However,

in its petition to this Court, the State is, once again, asserting a different

argument; that the state court trial ruling decided the merits (Petition, p. 11-12).

The Petition should be denied.

ARGUMENT

I. THE MAJORITY'S CASE SPECIFIC INQUIRY DETER
MINING THAT THE FEDERAL HABEAS CLAIM WAS
NOT DECIDED ON THE MERITS, COMPORTS WITH
THE ANALYSIS REQUIRED IN RICHTER, WILLIAMS
AND YLST AND THEREFORE CERTIORARI IS NOT
WARRANTED.

Both the majority and dissenting opinions relied on the application of

Richter, but came to different conclusions based on their view ofthe record. The

State's inflated claims that the majority decision somehow conflicts with the

decision in Richter is easily dispelled. Not even the dissent, itself, has adopted

the State'sposition. Instead, the dissent simply asserted that "the majority here

incorrectly concludes that there are other reasons to believe the state Court of

Appeal's decision was on procedural grounds rather than on the merits"

(Petition, Appendix, 19a; 703 F. 3d at 352) (emphasis added).

Both the majority and dissent correctly agreed that the Michigan Court of

Appeal's order denying relief"for lack ofmerit in the grounds presented" created
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only apresumption of a merits adjudication. This Court in Richter, Williams,

and Ylst directed that the summary order by the Michigan Court ofAppeals is

subject to the "look through" doctrine because itis not a reasoned judgment, nor

can "the grounds presented" be ascertained, whether they are substantive,

procedurally, stateorfederal grounds. Under Williams, thefederal habeas court

is to presume an adjudication on the merits of McClellan's Sixth Amendment

claim given the unexplained state court summary order. The Sixth Circuit

complied with this Court's rulings.

A. THE RICHTER AND WILLIAMS DECISIONS.

In Richter this Court held, in pertinent part, that when a state court

denies relief, "it may be presumed that the state court adjudicated the claim on

the merits in the absence ofany indication or state law procedural principle to

the contrary." Richter, supra, at 784 (Emphasis added). That rebuttable

"presumption may be overcome when there is reason to think some other

explanation for the state court's decision is more likely. See e.g. Ylst v.

Nunnemaker, 501 U.S. 797, 803 (1991)," Id. at 785. Ylst instructs the federal

habeas court that ifthe state court judgment adjudicating the claim contains no

reasoning, the court must look to the last reasoned state court judgment and

apply a presumption that the later unexplained order rests upon the same

ground as the reasoned opinion {Ylst, supra at 803). In short, after Richter, the
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federal court should "look through" the summary disposition ofastate court to
the last reasoned state court decision.

In Williams, this Court applied the Richter presumption to state court
orders that address some, but not all of adefendant's claims. "When astate
court rejects afederal claim without expressly addressing the claim, afederal
court must presume that the federal claim was adjudicated on the merits -but

that presumption can in some limited circumstances be rebutted." Id. at 1096.
This Court rejected the same argument by the State in the present case; that the
presumption should be irrebuttable, concluding"thisargument goes too far." id.
'Per se rules should not be applied... in situations where the generalization is
incorrect as an empirical matter" id. Of importance, the Court defined a
judgment on the merits "only if it was 'delivered after the court ... heard and
evaluated the evidence on the parties' substantive arguments" id. at 1097.

In the present case, there can be no argument that the Michigan Court of
Appeals heard and evaluated the parties substantive arguments. As in
Williams, what "grounds presented" as being denied by the Michigan Court of
Appeal's order, is not addressed or explained. In this case, it is undisputed that
the onlyreasoned, explainedjudgmentwas the state trial court that resolved the
case explicitlyand exclusively on procedural grounds. McClellan v. Rapelje, 703
F.3d 344, 350 (+ Cir. 2013). Applying the Ylst "look through" doctrine, as the
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Court in Williams did," the presumption of amerits adjudication is clearly
overcome because the state trial court relied on procedural grounds and there

was no record or evidence "heard or evaluated on the parties substantive
arguments," either at the trial or appellate level.

Finally, the Williams Court explicitly rejected two arguments posited by
the State in their petition. First, contrary to the State's argument, afederal

court should examine the State deliberative process, usinganon-exhaustive list
of factors to determine in each case if the presumption has been sufficiently
rebutted, id.at 1094-1095. Secondly, "what is accorded deference is not the state
court's reasoning but the State court's judgment," rejecting the Sixth Circuit
dissent's (and the States') position that the alleged "discussion of the merits" by
the state trial court in finding aprocedural default could be the basis ofamerits
adjudication, id. Here, the state trial court rendered its judgment "on a
procedural or other non-merits ground", id. The only reasoned opinion was the
state trial court that explicitly denied reliefexclusively on procedural grounds.'

, ,7 cT/8^With 0Ur decision "> mt "• Nunnemaker, 501 US 797 806
the Ca£ %U5L- ^ 7°6(1991)'the Ninth Circuit'looked)li"the California Supreme Court's summary denial of William,' ™«t;„ "u-ougnreview and examined the California Court rfi^lSWXt
reasoned state-court decision ..." Williams, fnl.

sAs previously noted, the trial court here denied reliefon nm„A ,grounds and the Michigan Supreme CourtIktSl >
adjudication. See, Gilmette v. Howes, 624 F.3d 286, 291 ^Ciren 6"
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B. THE McCLELLAN MAJORITY.

The majority, the district court, and the State on appeal, all agree that the
Michigan Court ofAppeals had no record upon which to base its decision. This
is established in two ways: Michigan law and the case history itself.

1. By Michigan court rule, the record on appeal is the lower
court record. M.C.R. 7.210(A)(1) provides that in an appeal
from the lower court, "the record consists of the oririna
anv w ^ m**.?"* °r 3Certified «W. the transcr^ofany testimony or other proceedings in the case appealed and
the exhibits introduced." The record from the lower cou^s
Physically sent to the Court of Appeals from the trialTut?
derk pursuant to M.C.R. 7.210(G) (Transmission ofRecord)
XppeaS! reC°rd W8S S6nt t0 the Michi^ Court of

2. The appellate docket sheet clearly shows that the trial court
TCLZTpresented t0 the Michigan Court rfApS

As the majority correctly points out, and as the docket sheet shows, the
only documents before the appellate court was McClellan's application and the
lower court's opinion, explicitly denying reliefon procedural grounds (Petition,
Appendix, p. 13a.l4a). McClellan, supra, 703F.3dat 349-350. The State never
responded to McClellan's application in the Court ofAppeals. The majority is
again correct in finding that there cannot be an adjudication on the merits ofthe
grounds presented to an appellate court, when (1) the trial court never decided
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the merits, (2) the trial court made no factual findings, (3) and the trial record
is not even before the appellate court. (Petition, Appendix, p. 15a,- McClellan,
supra, 703F.3d at 351. What should be clear from Cullen v. Pinholster, 131 S.
Ct. 1388,1398 (2011) is that ahabeas court's review is similarly "limited to the
record before the state court," that is evidence and facts introduced in the state
court. In this case, the only issue before the appellate court was therefore
procedural default. (Petition, Appendix, V>z; McClellan, supra, 703F.3dat351.

Given the specific facts of this case and the application of the Ylst
presumption, there is "some indication" and reason to believe that the Michigan
Court of Appeals did not reach the merits of McClellan's Sixth Amendment
claim.

C. THE DISSENT.

Contrary to the Michigan Court Rule and the actual docket in this case,
the State and dissent speculate about what the record was before the appellate
court. In an attempt to expand the record, the dissent suggests that maybe the
appellate court could access the lower court electronically. However, no such
system existed in Wayne County Circuit Court, Criminal Division. There was
no electronic access to lower court records. Only the hard copies, actually
transmitted to the appellate court, per the Court Rule, exist as the record.
(Petition, Appendix, p. 15a fn; (M.C.R. 7.210(A)(1); Exhibit A, attached). It is
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undisputed that no lower court record was filed in the Court of Appeals. The
State and dissent apparently seek to create a record where none exists,
something that this Court expressly has forbidden. Cullen, supra, 131S. Ct. at
1398.

Secondly, the dissent also attempts to expand the trial court's opinion,
because the trial court "discussed the merits." Initially, this Court has clearly
stated that when the state court simply discusses whether aclaim is procedur
ally barred, or dedded on the merits, the federal court is bound by how the state
court resolves it, the actual opinion, not the discussion. Strouth v. Colson 680
F3d 596, 605 (* Ci, 2012) rehearing en oanc denied). Additionally, any
discussion of the ineffective assistance issue by the state trial court was solely
for the purpose of deciding the procedural default issue. The trial court
expressly refused to address "the validity of the Defendant's legal arguments,"
for "failure to satisfy the "good cause" or "actual prejudice" requirements of
M.C.R. 6.508(D)(3).

The dissent also notes that the majority failed to discuss the sworn
affidavits attached to the application on appeal. There was good reason, under
Michigan law, not to do so. It has long been the law that the record cannot be
expanded byexparte affidavits. People v. Robinson, 390Mich 629, 631, fnl 213
NW2d 106 (1973): People v. Taylor, 383 Mich 338, 362,175 NW2d 715(1970)
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Secondly, as the federal district court and the majority correctly pointed
out, under Michigan lawaremand for an evidentiary hearing cannot be granted
without supporting affidavits. M.C.R. 7.211(c)(1). Since the trial court refused
an evidentiary hearing, the application on appeal required affidavits to support
the request, not to support the merits of the claim itself. Had the dissent given
consideration and deference to Michigan law, it may not have come to its
erroneous conclusion.

Finally, contrary to the State's argument that the Michigan Court of
Appeal's summary order is "precedent," M.C.R. 7.321 provides that orders
denying leave to appeal, as here, "are not to be regarded as precedent." Werth
v. Bell, 692F.3d 486, 494 (6* Cir. 2012).

The dissent, °yits own language, chngs toaslender reed, arguing that the
record seems insufficient to conclude that "some other explanation" for the
appellate court order is more likely (than adecision on the merits). That
disagreement seems to be more in degree than in kind, more about the content
of the record than about afundamental disagreement of the law. Therefore, it
is not amatter requiring submission to review by certiorari.
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CONCLUSION

WHEREFORE, for the above reasons, Respondent TYRIK McCLELLAN,
prays this Honorable Court will deny the petition.

Respectfully submitted,

Dated: July IS, ?n(7

TYRIK D. McCLELLAN, #349359
Saginaw Correctional Facility
9625 Pierce Road
Freeland, Michigan 48623
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

TYRIK McCLELLAN,

Petitioner-Appellee,

v.

LLOYD RAPELJE,

Respondent-Appellee.

FILED
Mar 21, 2013

)DEBORAH S.HUNT, Clerk

ORDER

BEFORE •• MERRITT, MOORE, and McKEAGUE, Circuit Judges.

and no judge of this court having reouested avote on the suggestion for rehearing en hanc the
peftion for rehearing has been referred to the original panel.

The pane, has further reviewed the petition for rehearing and concludes that the issues
ra.sed in the petition were fully considered upon theorigina. submission and decision of the case
Accordingly, the petition is denied. Judge McKeague would,
in his dissent.

Igrant rehearing for the reasons stated

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk "
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