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INTRODUCTION 

 This case presents a vitally important question 
about the First Amendment rights of public employ-
ees to engage in political activity, in an area that has 
spawned confusion and conflicting decisions in the 
lower courts. In determining whether political loyalty 
could constitutionally be required for the effective 
performance of petitioner’s job, the court below held 
that her actual job duties did not matter. The Elev-
enth Circuit affirmed dismissal of petitioner’s suit 
based solely on a boilerplate statutory job description 
that bears no resemblance to petitioner’s actual job. 
Had petitioner filed suit in any of several other 
circuits—and possibly in any other circuit—her suit 
would not have been dismissed. 

 In arguing that the Eleventh Circuit’s ruling “is 
limited to the ‘confines’ of alter ego cases,” Opp. 2, 
respondent assumes that her answer to the question 
presented is the correct answer. The Eleventh Circuit 
deemed petitioner the Clerk’s “alter ego” based exclu-
sively on language in the Georgia Code. Respondent 
does not dispute that petitioner’s actual job bore little 
resemblance to the expansive statutory description. 
Calling this an “alter ego” case begs the question 
whether the statutory definition or actual duties 
govern. Other circuits would have allowed petitioner 
to show, based on actual facts, that her job did not 
require political loyalty. 

 Respondent’s arguments that this case is a poor 
vehicle or is confined to unusual facts are incorrect. 
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The law in many states vests all sorts of deputies 
with similar authority, and the Eleventh Circuit’s 
holding applies equally to candidates themselves, to 
those who support or oppose candidates or parties, 
and even to those who are unaffiliated. The proper 
test for applying Elrod-Branti in any of these situa-
tions is an important question that calls for this 
Court’s review. 

 Respondent’s mistaken claim that the district 
court decided this case under the correct standard 
provides no basis to deny review. Even if it were true, 
respondent would be entitled to the court of appeals’ 
review of that ruling under the correct legal standard. 
Finally, respondent’s argument that a threshold 
question would prevent the Court from reaching the 
question presented ignores this Court’s discretion to 
rule on alternative grounds for affirmance, if appro-
priate. 

 
I. Other Circuits Would Not Have Dismissed 

Petitioner’s Suit Based Exclusively on 
Her Statutory Job Description 

 The Eleventh Circuit has taken a position at the 
extreme end of one side of a circuit split over whether 
the Elrod-Branti analysis should be based on a for-
mal job description or on an employee’s actual duties. 
The court held without qualification that “[w]hat 
matters in a case like this one is not what the subor-
dinate actually does on a day-to-day basis, but rather 
what the subordinate is legally empowered to do 
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under state or local law.” Pet. App. 19a (emphasis 
added). That holding conflicts with at least four 
circuits and the highest courts of two states. See Pet. 
11-17. Respondent’s efforts to distinguish all of those 
cases are fruitless, because she herself fails to “en-
gage the legal issue presented” of whether statutory 
or actual duties are dispositive. Opp. 10. She dwells 
instead on the unremarkable fact that plaintiffs in 
these cases sometimes win and sometimes lose, 
depending on whether or not their actual duties 
satisfy the Elrod-Branti test. 

 Indeed, under respondent’s view, the conflict is 
even more lopsided than presented in the petition, 
since she argues that even courts that are generally 
on her side of the issue give at least some weight, in 
conflict with the Eleventh Circuit, to an employee’s 
actual duties. On either petitioner’s or respondent’s 
reading, this Court’s review is needed to resolve the 
conflict and clarify the analysis in Elrod-Branti cases. 

 1. In the Ninth Circuit, “[t]he actual, not the 
possible, duties of an individual employee determine 
whether political loyalty is appropriate for the effec-
tive performance of her job.” DiRuzza v. County of 
Tehama, 206 F.3d 1304, 1310 (9th Cir. 2000) (“The 
critical inquiry is the job actually performed.”). In 
DiRuzza the Ninth Circuit reversed the district 
court’s holding that a California deputy sheriff was a 
policymaker “as a matter of law,” and, in direct con-
flict with the decision below, remanded for a determi-
nation based on “her actual duties.” Id. at 1306. 
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 Respondent erroneously claims that DiRuzza was 
based on the Ninth Circuit’s reluctance to rely on a 
“mere job title” as opposed to “substantive authority 
. . . vest[ed] in a Deputy” by “state law” as in this 
case. Opp. 11-12 (emphasis in original). But DiRuzza 
involved the dismissal of a deputy whose statutory 
authority was virtually identical to that relied on by 
the Eleventh Circuit here. California law vested 
deputy sheriffs with power to “exercise[e] the same 
general authority as the sheriff.” 206 F.3d at 1307 
(emphasis added). Yet the Ninth Circuit held that the 
district court erred in relying on that language. 
Unlike the court here, the Ninth Circuit reversed a 
grant of summary judgment to the defendants and 
remanded so that Elrod-Branti could be applied 
based on the plaintiff ’s actual duties. Id. at 1311. 

 The Ninth Circuit’s earlier decision in Fazio v. 
City & County of San Francisco, 125 F.3d 1328 
(1997), is not to the contrary. See Opp. 12. Indeed, 
the DiRuzza court based its decision on factors that 
were enumerated and applied in Fazio “to the job 
actually performed.” DiRuzza, 206 F.3d at 1310. The 
Fazio court found, among other things, that as “Head 
Attorney” the plaintiff communicated with the media 
on matters of public interest and “handled high 
profile cases with a great degree of autonomy.” 125 
F.3d at 1333-34. While the plaintiff may not have 
“actually exercised” the full range of his statutory 
powers, Opp. 12 (citation omitted), the Fazio court did 
not find a discrepancy between statutory and actual 
duties as in DiRuzza, let alone the “vast gulf ” between 
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them in this case. The Ninth Circuit’s test, based on 
“the job actually performed,” 206 F.3d at 1310, is in 
direct conflict with the Eleventh Circuit’s exclusive 
focus on the “position in the abstract.” Pet. App. 19a.1 

 2. In Jantzen v. Hawkins, the Tenth Circuit 
explicitly disapproved of a prior, contrary panel 
decision that had departed from the circuit’s original 
rule mandating consideration of actual duties. 188 
F.3d 1247, 1253 n.1 (10th Cir. 1999). Returning to its 
original rule, the Tenth Circuit reversed the district 
court’s grant of summary judgment to the defendants 
in Jantzen, and remanded for resolution of a genuine 
dispute about whether deputy sheriffs’ actual duties 
required political loyalty. Id. at 1255-56. 

 Respondent dismisses the Tenth Circuit’s rule, 
Opp. 15, on the ground that Jantzen also held that the 
candidate whom the deputy sheriffs had supported 
could not himself claim First Amendment protection 
under Elrod and Branti. Respondent does not men-
tion the Tenth Circuit’s holding that the candidate 
could claim protection under this Court’s precedents 
involving political speech. 188 F.3d at 1257 (citing 

 
 1 Hunt v. County of Orange, 672 F.3d 606 (9th Cir. 2012), 
did not concern “only [a] narrow issue,” Opp. 13 n.5, about the 
record and jury answers. As a foundation for addressing those 
issues, the court of appeals ruled that “the district court prop-
erly considered [the plaintiff ’s] actual job requirements and 
responsibilities.” 672 F.3d at 618. Hobler v. Brueher, 325 F.3d 
1145, 1151 (9th Cir. 2003), reiterated the Ninth Circuit’s position 
that “[w]hat matters” are employees’ “actual duties.” 
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Connick v. Myers, 461 U.S. 138 (1983); Pickering v. 
Bd. of Educ., 391 U.S. 563 (1968)). But whatever the 
source of the protection for candidates, the Tenth 
Circuit disagrees with the Eleventh Circuit’s holding 
here that “the actual everyday work performed” by 
the plaintiff should play no role whatsoever in the 
Elrod-Branti analysis. Pet. App. 19a. Indeed, the 
Eleventh Circuit’s rule applies equally to candidates 
(like petitioner); employees who support candidates 
or oppose them by means other than running against 
them (like the deputy sheriffs in Jantzen); and em-
ployees who do not affiliate with a candidate or party 
at all. 

 3. In dismissing the Eighth Circuit’s decision 
in Horton v. Taylor as a narrow decision about road-
grader operators, Opp. 14, respondent ignores the 
critical point that the court reached its decision by 
examining the record evidence of the “actual duties 
an employee performs.” 767 F.2d 471, 478 (8th Cir. 
1985). While the district court’s decision was not 
based on statutory authority, it was based on the 
status of the elected county judge, who served as the 
“chief administrative officer of [the] count[y]” under 
Arkansas law. Id. at 473 (citation omitted). Because 
the judge was responsible for road maintenance, to 
local residents “the operator . . . ‘is’ the county and 
the county judge,” and anything the operator did 
wrong would be “the judge’s fault.” Id. at 475 (citation 
omitted). The district court therefore held that the 
employees were the judge’s “alter ego.” Id. The Eighth 
Circuit rejected reliance on that characterization, 
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however accurate, for Elrod-Branti purposes because 
it would “override the specific, actual duties of the 
employees,” id. at 478, in violation of Branti’s func-
tional test “focusing on the actual duties an employee 
performs.” Id. at 477. 

 4. The Third Circuit historically had considered 
actual duties informative, but not determinative. In 
Assaf v. Fields, however, it disregarded a statutory job 
description that did not reflect what the plaintiff 
actually did. 178 F.3d 170 (3d Cir. 1999). Petitioner 
does not “seek[ ]  to infer an absolute rule” in the 
Third Circuit, Opp. 14, but under Assaf, the Third 
Circuit could not have dismissed petitioner’s suit 
based on a statutory description that bore no resem-
blance to her actual job. 

 5. Maryland’s highest court focuses on an 
employee’s job “performance” and “actual job duties.” 
Newell v. Runnells, 967 A.2d 729, 753, 759 (Md. 
2009). Respondent denies any conflict with the deci-
sion below because Newell cited Fourth Circuit deci-
sions not on the question presented here but for 
general, uncontroversial statements about the goals 
of the Elrod-Branti doctrine. See, e.g., id. at 755. It 
would indeed “surprise” the Maryland court, Opp. 16, 
to hear that its analysis based on “actual job duties” 
and “performance” does not conflict with the Eleventh 
Circuit’s express rejection of those factors. 

 6. The New Mexico Supreme Court’s mention of 
“inherent duties” refers to jobs as “conceived” of by 
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the employee’s superior, not duties set out in a statute 
or formal job description. Garcia-Montoya v. State 
Treasurer’s Office, 16 P.3d 1084, 1099 (N.M. 2001). 
While respondent notes that Garcia-Montoya’s formu-
lation allows newly elected officials to change their 
subordinates’ duties, Opp. 17-18, a rule focusing on 
actual duties would not prevent such a change. 
Respondent’s point is irrelevant in this case, since she 
“conceded that her deputy clerks have little discretion 
in their job and instead are required to follow specific 
instructions to execute limited, well-defined tasks.” 
Pet. App. 28a (Martin, J., dissenting) (emphasis 
added). On this summary judgment record, it must be 
taken as true that petitioner’s actual job varied 
dramatically from the statutory job description, which 
the Eleventh Circuit treated as the only relevant 
factor in the analysis. 

 7. Respondent contends that decisions of the 
First, Second, Fourth, Sixth, and Seventh Circuits, as 
well as the Supreme Courts of Illinois and West 
Virginia, do not conflict with the decisions discussed 
above because they consider both actual and formal 
duties. Opp. 18-22. But while those courts may men-
tion both, they give dispositive weight to formal job 
descriptions over evidence of an employee’s actual 
duties. See Pet. 17-21 (and cases cited). Even under 
respondent’s view, the conflict would simply be more 
lopsided since none of those courts would limit their 
consideration, as the Eleventh Circuit does, to an 
employee’s “position in the abstract.” Pet. App. 19a. 
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Accordingly, none of them would have agreed with the 
Eleventh Circuit’s disposition of this case. 2 

 
II. This Case Is Not Unusual, And Nothing 

Will Prevent The Court From Deciding 
The Important Question Presented 

 For purposes of summary judgment, respondent 
admitted that she fired petitioner “because she ran 
against” her. Opp. 4. With no factual dispute about 
that key issue, the petition presents a pure question 
of law and is therefore a good vehicle for considering 
the question presented. 

 1. This case does not involve “unusual facts” or 
an “unusual circumstance.” Opp. 2, 27. Many statutes 
and ordinances vest deputies—including deputy 
clerks, sheriffs, jailers, department heads, superin-
tendents, fire marshals, coroners, and others—with 
“the,” “all,” or the “same” powers, duties, and respon-
sibilities of their superiors or principals. See Table, 
“Representative Examples of Deputy Statutes,” infra, 
App. 1a. They all would be considered “alter egos” 
under the Eleventh Circuit’s rationale. Petitioner’s 
status as a candidate does not limit the importance of 
the issue, since the Eleventh Circuit’s holding was 

 
 2 The cases respondent cites in which certiorari was denied, 
Opp. 9 n.1, either preceded the development of the circuit 
conflict or did not squarely or clearly present the question 
presented here. The conflict on this question is now ripe for this 
Court’s resolution. 



10 

not based on that factor and would apply in any 
Elrod-Branti case.3 

 2. Respondent argues that before this Court 
could reach the question presented, it would confront 
a “significant threshold issue,” Opp. 28, as to whether 
a public employee’s candidacy “ ‘implicates First 
Amendment rights.’ ” Id. (quoting 126 Harv. L. Rev. 
2131, 2134 (2013)). The courts below rejected re-
spondent’s argument that it does not, and other 
courts of appeals agree that a candidacy like petition-
er’s is protected by the First Amendment.4 A contrary 
rule would make little sense, as it would afford con-
stitutional protection to a candidate’s supporters and 
opponents but not to the candidate herself. “An 
employee’s First Amendment interests in her own 
candidacy should be at least as great as her interests 
in supporting other opposition candidates,” to allow 
the development of “a political affiliation with others 
around her own candidacy.” Id. at 2137. 

 
 3 Contrary to respondent’s suggestion, Opp. 2-3, employees 
discharged for political reasons often rely on “narrower actual 
duties that are based on the practices of a prior officeholder.” Id. 
at 3. That is typical; by definition the discharged employee 
worked for the prior officeholder. Moreover, there was no 
material difference between past and present actual duties in 
this case. See Pet. App. 28a. 
 4 See, e.g., Pet. App. 10a-11a; Jordan v. Ector County, 516 
F.3d 290, 297 (5th Cir. 2008); Fazio, 125 F.3d at 1331-32; Mur-
phy v. Cockrell, 505 F.3d 446, 451-52 (6th Cir. 2007); Curinga v. 
City of Clairton, 357 F.3d 305 (3d Cir. 2004); Jantzen, 188 F.3d 
at 1257. 
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 If, however, respondent chooses to press her 
argument that the First Amendment affords no pro-
tection in this situation, she can argue the point as an 
alternative ground for affirming the court below, if 
certiorari is granted. See generally Gressman, et al., 
Supreme Court Practice § 6.25(g), at 456-59 (9th ed. 
2007). The issue was thoroughly briefed and passed 
upon in the courts below. See Pet. App. 10a-11a, 39a-
49a.5 

 
III. The Eleventh Circuit’s Decision Is Wrong 

 For the reasons stated in the petition, the Elev-
enth Circuit’s decision is wrong. See Pet. 22-33.6 

 
 5 Respondent’s claim that the judgment below would not be 
disturbed because the district court based its decision on 
petitioner’s actual duties, see Opp. 29, is mistaken. The court of 
appeals did not affirm the district court on that ground but on 
its statutory “alter ego” rationale.  
 In any event, the district court’s listing of petitioner’s 
duties, see Pet. App. 33a, and its conclusion that they required 
her to be responsible and loyal, id. 44a n.3, do not satisfy the 
Elrod-Branti test for requiring political loyalty. See Branti, 445 
U.S. at 585 n.14 (distinguishing between “mutual confidence 
and trust” and “political affiliation[ ] ”); Elrod, 427 U.S. at 367-
68 (job with “many responsibilities” does not necessarily require 
political loyalty).  
 6 Respondent makes the astounding claim that petitioner is 
foreclosed from “drawing on First Amendment speech principles 
in applying Elrod/Branti.” Opp. 23 n.11. Precedents in related 
areas of law obviously should inform the Court’s resolution of 
the issue here, and this Court has never suggested that parties 
in this Court are limited to making precisely the same arguments, 

(Continued on following page) 
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Again, respondent relies on the assumed correctness 
of the decision below in arguing that there is a vital 
governmental interest in political loyalty from an 
“alter ego.” Opp. 24. Calling petitioner the Clerk’s 
“alter ego” under the statute is irrelevant if the 
correct focus is on petitioner’s actual duties. 

 The other governmental interests posited by re-
spondent, Opp. 24, are either not implicated in this 
case or insufficient to override petitioner’s First 
Amendment interests. This case is not about manipu-
lation of job duties to protect one’s job; petitioner did 
precisely what her employers told her to do. Elected 
government officials can rely on “official job descrip-
tions” for the purposes for which they were created, 
but there is no reason that they should dictate 
whether an employee may be discharged for political 
reasons when they do not describe an employee’s 
actual job. 

 Respondent neglects one of the fundamental 
rules in First Amendment litigation: “[I]t is the 
government’s burden to demonstrate an overriding 
interest in order to validate an encroachment on 
protected interests,” and “cases of doubt [should be] 
resolved in favor of the particular [employee].” Elrod, 
427 U.S. at 368. When the actual facts on the ground 
differ from a generic job description, there is enough 
doubt to require courts to defer to and rely on the 

 
and citing precisely the same cases, that they relied on below. 
See Yee v. City of Escondido, 503 U.S. 519, 534-35 (1992). 



13 

actual facts. This Court has held as much in man-
dating a “practical” inquiry in the closely related 
context of employees’ freedom of expression. Garcetti 
v. Ceballos. 547 U.S. 410, 424-25 (2006). As this Court 
stated in Garcetti, reliance on “[f]ormal job descrip-
tions, [which] often bear little resemblance to the duties 
an employee actually is expected to perform,” can lead 
to “restrict[ion of] employees’ rights.” Id. at 424. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 
 This Court should grant the petition. 
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APPENDIX

Representative Examples of Deputy Statutes 
                                                 1a 

Arizona 
(Deputies Statewide) 

“ . . . possesses the powers and may 
perform the duties prescribed by law 
for the office of the principal.” 

Ariz. Rev. Stat. Ann.
§ 38-462 (A) (2013) 

Arkansas 
(Sheriffs) 

“ . . . possesses all the powers of his 
principal . . . ” 

Ark. Code Ann.
§ 14-15-503 (West 2013) 

California 
(Deputies Statewide) 

“ . . . possesses the powers and may 
perform the duties attached by law to 
the office of his principal.” 

Cal. Gov’t Code § 1194
(West 2013) 

Indiana 
(Deputies Statewide) 

“ . . . perform all the official duties of 
the officer who appointed him . . . ” 

Ind. Code Ann. § 36-2-16-3
(West 2013) 

Kentucky 
(Jailers) 

“ . . . shall have all the powers and be 
subject to the same penalties as the 
jailer.” 

Ky. Rev. Stat. Ann.
§ 71.060 (2012) 

Louisiana 
(Sheriffs) 

“ . . . possesses all of the powers and 
authority granted by law to the sher-
iff . . . ” 

La. Code Civ. Proc. Ann.
art. 331 (2012) 

Mississippi 
(Chancery Court Clerks) 

“ . . . shall have power to do and 
perform all the acts and duties which 
their principal may lawfully do . . . ” 

Miss. Code Ann.
§ 9-5-133 (2012) 

Missouri 
(Clerks) 

“ . . . perform the duties of the clerk
. . . ” 

Mo. Ann. Stat. 
§ 483.080 (Vernon’s 2013) 

Ohio 
(Insurance Superintendents) 

“In the event of vacancy…shall per-
form all the duties of the superinten-
dent . . . ” 

Ohio Rev. Code Ann.
§ 3901.05 (Baldwin’s 2013)

Oregon 
(Sheriffs) 

“ . . . power to perform any act or duty 
that the principal has . . . ” 

Or. Rev. Stat. Ann.
§ 204.635(3) (West 2013) 

Pennsylvania 
(Fire Marshalls) 

“ . . . have the same powers and 
perform the same duties . . . ” 

16 Pa. Cons. Stat. 
§ 6101 (2013) 

South Carolina 
(Coroners) 

“ . . . perform any and all duties 
appertaining to the office of the coro-
ner.” 

S.C. Code Ann.
§ 17-5-70 (2012) 

Tennessee 
(Coroners) 

“ . . . perform all duties which can 
now be performed by the coroner.” 

Tenn. Code Ann.
§ 8-9-105(b) (West 2013) 

Virginia 
(Deputies Statewide) 

“ . . . act as a substitute for his prin-
cipal, in the name of the principal 
and in his behalf . . . ” 

Va. Code Ann. 
§ 15.2-1502 (West 2013) 

 


