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QUESTION PRESENTED

In Engle v. Liggett Group, Inc., 945 So. 2d 1246
(Fla. 2006), the Florida Supreme Court partially up-
held a massive class action brought on behalf of Flor-
ida smokers, ruling that certain “issues”—including
defect and negligence—were suitable for class adju-
dication under Florida’s analog to Fed. R. Civ. P.
23(c)(4). The Engle jury was presented with multiple
theories of defect and negligence, many of which ap-
plied only to a subset of class members, and the ver-
dict form required the jury to find against the de-
fendants if any one of the class’s theories was proven.

In this case—one of more than 4,500 suits filed
by alleged Engle class members—the Florida Su-
preme Court did not believe it is possible to deter-
mine which of the class’s alternative theories of de-
fect and negligence the Engle jury actually found.
Indeed, the court conceded that the Engle findings
would be “useless” if class members were required to
establish what was actually decided in Engle. To
make the findings useful to members of the “issues
class” certified in Engle, the court devised a new doc-
trine of offensive claim preclusion under which the
class verdict is conclusively deemed to establish any
issue that might have been decided in Engle. The
court upheld this unprecedented application of pre-
clusion against a due process challenge.

The question presented is whether the Due Pro-
cess Clause is violated by the Florida Supreme
Court’s new rule of preclusion, which permits Engle
class members to establish petitioners’ liability with-
out being required to prove essential elements of
their claims or establishing that those elements were
actually decided in their favor in a prior proceeding.
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PARTIES TO THE PROCEEDING AND
CORPORATE DISCLOSURE STATEMENT

The plaintiff below was respondent James L.
Douglas, as personal representative of the estate of
Charlotte M. Douglas.

The original defendants below were petitioner
Philip Morris USA Inc., petitioner R. J. Reynolds To-
bacco Company, petitioner Liggett Group LLC, Lo-
rillard Tobacco Co., and Vector Group Ltd., Inc.

Petitioner Philip Morris USA Inc. is a wholly
owned subsidiary of Altria Group, Inc. Altria Group,
Inc. is the only publicly held company that owns 10%
or more of Philip Morris USA Inc.’s stock. No public-
ly held company owns 10% or more of Altria Group,
Inc.’s stock.

Petitioner R. J. Reynolds Tobacco Company is a
wholly owned subsidiary of R.J. Reynolds Tobacco
Holdings, Inc., which in turn is a wholly owned sub-
sidiary of Reynolds American Inc. (“RAI”), a publicly
held company. Brown & Williamson Holdings, Inc.
holds more than 10% of the stock of RAI. British
American Tobacco p.l.c. indirectly holds more than
10% of the stock of RAI through Brown & Williamson
Holdings, Inc.

Petitioner Liggett Group LLC is a wholly owned,
indirect subsidiary of Vector Group Ltd. Vector
Group Ltd. is the only publicly held company that
owns 10% or more of the membership interest in
Liggett. No publicly held company owns 10% or
more of Vector Group Ltd.’s stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Philip Morris USA Inc., R. J. Reyn-
olds Tobacco Company, and Liggett Group LLC re-
spectfully petition for a writ of certiorari to review
the judgment of the Florida Supreme Court in this
case.

OPINIONS BELOW

The opinion of the Florida Supreme Court (Pet.
App. 1a) in this case is reported at 110 So. 3d 419.
The opinion of the Florida Second District Court of
Appeal (Pet. App. 41a) in this case is reported at 83
So. 3d 1002. The opinion of the Florida Supreme
Court in Engle v. Liggett Group, Inc. (Pet. App. 66a)
is reported at 945 So. 2d 1246.

JURISDICTION

The judgment of the Florida Supreme Court was
entered on March 14, 2013. Pet. App. 1a. On May
30, 2013, Justice Thomas granted an extension of
time for filing a petition for a writ of certiorari until
August 11, 2013. No. 12A1155. This Court has ju-
risdiction under 28 U.S.C. § 1257(a).

CONSTITUTIONAL PROVISION INVOLVED

The Fourteenth Amendment to the United States
Constitution provides in pertinent part: “nor shall
any State deprive any person of life, liberty, or prop-
erty, without due process of law.” U.S. Const.

amend. XIV, § 1, cl. 2.
INTRODUCTION

Since time immemorial the common law has re-
quired that a party seeking to preclude litigation of
an issue demonstrate that a prior proceeding actual-
ly decided that “precise question.” E.g., De Sollar v.
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Hanscome, 158 U.S. 216, 221-22 (1895) (quoting Rus-
sell v. Place, 94 U.S. 606, 608 (1877)). That remains
the universal rule today: A party can rely on the
outcome of a prior proceeding to establish the ele-
ments of his or her claims only upon demonstrating
that those elements were “actually litigated and re-
solved in a valid court determination.” Taylor v.
Sturgell, 553 U.S. 880, 892 (2008) (emphasis added;
internal quotation marks omitted). This Court held
more than a century ago that such a showing is re-

quired by due process. See Fayerweather v. Ritch,
195 U.S. 276, 298-99, 307 (1904).

The decision below radically departs from this
uniform course of decisions. In the name of expedi-
ency, it adopts an unprecedented rule of preclusion
for issues class actions that dispenses with the “ac-
tually decided” requirement. The Florida Supreme
Court first ruled, in Engle v. Liggett Group, Inc., 945
So. 2d 1246 (Fla. 2006) (per curiam), that an “issues
class” could be certified on highly general ques-
tions—e.g., whether each defendant ever marketed a
defective cigarette over the course of five decades.
Id. at 1268-69. The court then ruled here that the
“issues” decided in the Engle class trial must be giv-
en what it called claim-preclusive effect.

Under the court’s view, members of an issues
class can assert “claim preclusion” offensively: cer-
tain elements of their claims will be deemed estab-
lished, regardless of whether they can show that the
prior proceeding actually decided those specific is-
sues in their favor. The court held that “[w]hen class
actions are certified to resolve less than an entire
cause of action,” Pet. App. 29a, it would be “improp-
er” to apply the rules of “issue preclusion” in the sub-
sequent trial on individual issues and that claim pre-
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clusion must apply “in the context of [such a] class
action.” Id. at 26a, 27a; see also id. at 29a. Because
the issues decided by the Engle verdict are so gen-
eral, the court believed that application of issue pre-
clusion—especially the “actually decided” require-
ment—would render that verdict “useless.” Id. at
26a. In ruling “claim preclusion” applicable, the
court gave “specific importance” to the fact that
“claim preclusion ... has no ‘actually decided’ re-
quirement.” Id. at 30a.

But what the Florida Supreme Court called
“claim preclusion” would not be recognized as such
either at common law or by any other American ju-
risdiction today: Claim preclusion traditionally ap-
plies only when an entire claim was previously tried
to judgment, and it bars any further litigation of the
claim by either party. Indeed, traditional claim pre-
clusion has no offensive application; it is purely de-
fensive. It has never applied when, as here, a party
seeks to prosecute a claim that has not been fully ad-
judicated and to preclude litigation of certain ele-
ments of that claim.

In short, to salvage findings that concededly
cannot be used under traditional issue-preclusion
principles, Pet. App. 26a, the Florida Supreme Court
created a doctrine that bears none of the hallmarks
of claim preclusion and virtually all the hallmarks of
issue preclusion—except for the “actually decided”
limitation that due process requires. In so doing, the
court jettisoned a common-law procedure that “would
have provided protection against arbitrary and inac-
curate adjudication,” Honda Motor Co. v. Oberg, 512
U.S. 415, 430-31 (1994), and replaced it with an “ex-
treme application[] of the doctrine of res judicata”
previously unknown in American law. Richards v.
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Jefferson Cnty., 517 U.S. 793, 797 (1996). As a re-
sult, petitioners are barred from disputing elements
of class members’ claims that may never have been
decided against them—and that may, in fact, have
been decided in their favor by the Engle jury.

According to the Florida Supreme Court, this ar-
bitrary and irrational outcome is compatible with
due process because petitioners were afforded an
“opportunity to be heard” in Engle and in this case.
Pet. App. 21a. But an opportunity to be heard, no
matter how extensive, is constitutionally meaning-
less absent an ascertainable decision at the end of
the hearing. Due process requires an assurance that
some finder of fact, either in the prior proceeding or
the current one, has actually found each element of
the plaintiff's claim. See Fayerweather, 195 U.S. at
299 (due process requires both “an opportunity to
present” the issue and that “the question was decid-
ed” in the prior proceeding).

This Court has repeatedly recognized the need to
ensure that the rules of preclusion are administered
in accordance with due process. See, e.g., Hansberry
v. Lee, 311 U.S. 32, 40 (1940). Now that the Florida
Supreme Court has upheld the constitutionality of
these unprecedented and fundamentally unfair pro-
cedures for the thousands of Engle progeny cases—
and for all issues class actions in Florida—
intervention by this Court is warranted. Indeed,
Engle progeny litigation alone has already subjected
petitioners to verdicts totaling more than $500 mil-
lion in only about 2% of pending cases—despite the
real possibility that essential elements of the plain-
tiffs’ claims have never been decided. This Court’s
review will also prevent other state courts, which are
increasingly resorting to the use of issues classes,
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see, e.g., Principles of the Law of Aggregate Litiga-
tion ch. 2 (2010), from following the Florida Supreme
Court’s lead.

STATEMENT
A. The Engle Case

1. The Engle class action began in 1994, when six
individuals filed a complaint in Miami seeking bil-
lions of dollars in damages from petitioners and oth-
er tobacco companies. The class ultimately certified
encompassed all “Florida citizens and residents,”
“and their survivors, who have suffered, presently
suffer or have died from diseases and medical condi-
tions caused by their addiction to cigarettes that con-
tain nicotine.” Pet. App. 2a-3a.

Over the defendants’ objections, the Engle trial
court adopted a complex three-phase trial plan, un-
der which the jury would make findings in Phase I
on purported “common issues” relating to the de-
fendants’ conduct and the general health effects of
smoking. In Phase II, the jury would apply its Phase
I findings to the claims of three individuals and as-
sess punitive damages for the class. In Phase III,
new juries would apply the Phase I findings in adju-
dicating the claims of other individual class mem-
bers. See Liggett Grp. Inc. v. Engle, 853 So. 2d 434,
441-42 (Fla. Dist. Ct. App. 2003), approved in part
and quashed in part, 945 So. 2d 1246.

During the year-long Phase I trial, the class ad-
vanced a host of different factual allegations attack-
ing the defendants’ products and conduct over a span
of five decades, including many allegations that per-
tained only to some cigarette designs and brands or
at limited times. For example, to support its strict-
liability and negligence claims, the class variously
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asserted that some cigarette brands used genetically
engineered high-nicotine tobacco in the 1990s; that
other brands had high nitrosamine levels, or ammo-
nia, or higher smoke pH than necessary; that the fil-
ters on some cigarettes contained harmful compo-
nents; that unfiltered cigarettes had unduly high tar
and nicotine yields; that the ventilation holes in
“light” or “low tar” cigarettes were improperly placed;
and that the marketing of cigarettes was false, or
misleading, or accompanied by inadequate warnings
in a variety of ways at different times. E.g., Pet.
App. 4a-6a; Engle Class Opp. to Strict Liability Di-
rected Verdict at 3; Engle Tr. 11966-71, 16315-18,
273717, 36664-65.1

None of those theories was linked to the circum-
stances of any particular class member, and, indeed,
the trial court barred all references to individual
class members’ knowledge, conduct, or medical con-
dition. Engle Tr. 37558-59. Nor was there any sug-
gestion that each of these theories related to all class
members or to all of the defendants’ products. Class
counsel himself asserted that it was “a fallacy that
every common issue has to apply to one hundred per-
cent of the class members.” Id. at 24417-18.

At the conclusion of Phase I, the class made a
critical strategic decision: It sought and secured a
verdict form that asked the jury to make only gener-
alized findings on each of the torts at issue. Those
findings do not reveal which of the class’s many the-
ories of liability the jury accepted, and which it re-
jected. Instead, they establish, at most, that each

1 ACD containing the transcript and all other record materi-
als from Engle cited herein is part of the record below, see R.68-
73:12634-13734, and a copy is being lodged with the Clerk.
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defendant committed unspecified tortious acts at un-
specified times during the five decades covered by
the trial. Pet. App. 7a-8a & n.3. Petitioners objected
on the ground that the jury’s responses, if favorable
to the class, would be too general to be used by sub-
sequent juries trying the claims of individual class
members, who smoked different cigarettes at differ-
ent times, and saw and heard different advertising.
The trial court nevertheless sided with the class and
rejected the defendants’ proposed verdict form, which
would have required the jury to render specific find-
ings on all the theories asserted by the class. See
Engle Tr. 35915-16, 35953-54; Engle Defs. Objections
and Counterproposals to Class Proposed Verdict
Form at 9. The court expressly instructed the jury to
decide “only those issues that I submit for determina-
tion by your verdict.” Engle Tr. 37559 (emphasis
added).

On the class’s strict-liability claim, the verdict
form simply asked whether each defendant “placed
cigarettes on the market that were defective and un-
reasonably dangerous.” Pet. App. 7a. Similarly, on
the class’s negligence claim, the verdict form asked
whether each defendant “failed to exercise the degree
of care which a reasonable cigarette manufacturer
would exercise under like circumstances.” Id. at 8a
n.3. As formulated, these questions compelled a
“yes” response if the jury agreed with any of the
class’s alternative theories of defect and negligence,
and prohibited a “no” response unless the jury reject-
ed all of those alternative theories.

The jury answered both questions in the affirma-
tive. Pet. App. 5a. As one federal court noted, those
findings are “equivalent to saying that the Defend-
ants did something wrong without saying exactly
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v. R.J. Reynolds Tobacco Co., 576 F. Supp. 2d 1328,
1342 (M.D. Fla. 2008), vacated on other grounds, 611
F.3d 1324 (11th Cir. 2010).2

2. The “Phase I [findings] did not determine
whether the defendants were liable to anyone.”
Engle, 945 So. 2d at 1263. Thus, in Phase II-A, the
same jury determined individualized issues of legal
causation as to three named plaintiffs, found liability
as to each, and awarded those three plaintiffs com-
pensatory damages. Engle Phase II-A Verdict Form.
In Phase II-B, the jury awarded a lump sum of $145
billion in punitive damages to the class as a whole.
Engle, 945 So. 2d at 1257.

Before Phase III commenced, the trial court en-
tered a final judgment in favor of the three class
members whose claims were tried in Phase II-A, and
on the class-wide punitive damages award. The de-
fendants appealed.

3. The intermediate appellate court reversed,
holding that the case could not be maintained as a
class action, and that the punitive damages award
was both premature and excessive. Engle, 853 So. 2d
434.

On further review, the Florida Supreme Court
agreed that the punitive damages award could not

2 The Engle jury made only two findings that were specific
enough to have meaningful application in progeny cases: (1)
that smoking is a medical cause of 20 diseases, including lung
cancer and chronic obstructive pulmonary disease, but not of
three others, and (2) that cigarettes that contain nicotine are
addictive. Engle, 945 So. 2d at 1276-77. Petitioners have never
disputed that those findings are entitled to preclusive effect in
individual suits.
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stand because there had been no liability finding in
favor of the class. Engle, 945 So. 2d at 1262-63. It
also concluded that “continued class action treat-
ment” was “not feasible because individualized issues
such as legal causation, comparative fault, and dam-
ages predominate.” Id. at 1268. Based on “pragmat-
ic” considerations, however, the court also ruled that
some of the issues in Phase I of Engle were appropri-
ate for class-wide adjudication under Florida’s coun-
terpart to Fed. R. Civ. P. 23(c)(4), which permits
class certification “concerning particular issues.”
945 So. 2d at 1268-69. The court stated, sua sponte,
that class members could “initiate individual damag-
es actions” within one year of its mandate, and that
the “Phase I common core findings ... will have res
judicata effect in those trials.” Id. at 1269.

4. After an unsuccessful request for rehearing,
petitioners sought certiorari. They argued, inter
alia, that affording the Phase I findings broad “res
judicata effect” would violate their due process
rights. In response, the class disputed the existence
of a final judgment (or indeed any judgment) on the
preclusion question, and argued that “[i]f a lower
court ever upholds a specific verdict in favor of a
plaintiff/class member, in which the preclusive effect
of a finding approved by the Florida Supreme Court
is decisive, petitioners may choose to seek review
with respect to the new judgment where all the facts
are known.” Opp. 1, 11, 2007 WL 2363238 (U.S. Aug.
15, 2007). This Court denied review. 552 U.S. 941
(2007).

B. The Proceedings In This Case

Approximately 6,000 persons claiming to be
Engle class members filed more than 4,500 suits that
are pending in state and federal courts across Flori-
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da. In each of these “Engle progeny” cases, the plain-
tiffs assert that the Engle findings relieve them of
the burden of proving that the defendants engaged in
tortious conduct with respect to themselves or their
decedents.

1. Respondent James Douglas filed this case in
Florida state court, seeking to recover for the death
of his wife, Charlotte Douglas, a longtime smoker di-
agnosed with lung cancer and chronic obstructive
pulmonary disease. As relevant here, respondent as-
serted claims for strict liability and negligence.
R.1:74-85 at ] 28-30, 43-45.

Over petitioners’ objections, the trial court ruled
that the “res judicata effect” of the Engle findings re-
lieved respondent of his burden of proving that peti-
tioners engaged in tortious conduct relevant to Mrs.
Douglas’s smoking history; nor were petitioners
permitted to dispute that they had done so. Thus,
the jury was asked to determine only whether Mrs.
Douglas was a member of the Engle class and
whether “smoking cigarettes” was a legal cause of
her death. The jury found that Mrs. Douglas was a
class member because her injuries resulted from her
addiction to cigarettes containing nicotine.
R.65:12112-14. It awarded respondent $5 million in
compensatory damages. The court reduced the dam-
ages award to $2.5 million based on comparative
fault. Pet. App. 12a, 42a-43a.

2. The Second District Court of Appeal affirmed
solely on the basis of respondent’s strict-liability
claim. Pet. App. 41a.

The court concluded that it was bound by Engle
to hold that the findings conclusively establish the
“conduct elements” (i.e., defect and negligence) of re-
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spondent’s claims. Pet. App. 55a, 57a. It further
held, however, that under longstanding Florida law
respondent additionally was required to “prove legal
causation”™—i.e., to demonstrate that the tortious
conduct found in Engle proximately caused Mrs.
Douglas’s injury. Id. at 57a. The court set aside the
negligence verdict because the jury in this case had
not been asked to make that finding, but concluded
that respondent sufficiently established causation as
to strict liability. Id. at 58a n.8.

The Second District certified to the Florida Su-
preme Court the question whether “accepting as res
judicata the . . . Phase I findings . . . violate[s] the
tobacco companies’ due process rights guaranteed by
the Fourteenth Amendment of the United States
Constitution.” Pet. App. 59a (capitalization altered).

3. The Florida Supreme Court upheld the strict-
liability and negligence verdicts. Pet. App. 2a. In so
doing, it adopted a new rule of preclusion for issues
class actions, holding that the verdicts satisfied due
process even if essential elements of respondent’s
claims were never actually decided in his favor by
any jury. Id. at 20a-31a.

The court acknowledged that the class’s theories
of liability in Phase I of Engle “included brand-
specific defects”—i.e., defects that applied only to
some cigarettes. Pet. App. 4a. Indeed, the court
quoted at length from the Engle trial court’s ruling
denying a directed verdict, which had recited the
class’s evidence that petitioners’ cigarettes “were de-
fective in many waysl,] including” the use of assorted
harmful compounds, the placement of ventilation
holes in “some cigarettes,” and the use of harmful fi-
bers in “some filters.” Id. at 5a-6a.



12

The court emphasized, however, that the Engle
trial “also included proof that [petitioners’] cigarettes
were defective because they are addictive and cause
disease” and “included” arguments that petitioners
were negligent by “fail[ing] to address the health ef-
fects and addictive nature of cigarettes” and by “ma-
nipulat[ing] nicotine levels.” Pet. App. 4a-5a (em-
phasis added). The court reasoned that these alter-
native contentions could have allowed the Engle jury
to decide petitioners’ “common liability to the class.”
Id. at 7a.

The court rejected petitioners’ argument that or-
dinary principles of issue preclusion apply where, as
here, a class member seeks to make offensive use of
the verdict in an earlier issues class action. Recogniz-
ing that the doctrine of issue preclusion requires
proof that an issue was “actually decided,” Pet. App.
30a, the court concluded that the Phase I findings
would be largely “useless” to respondent and other
Engle progeny plaintiffs if that doctrine were applied
here. Id. at 25a-26a. Instead, the court held that
the doctrine of “claim preclusion” (which it also re-
ferred to as “res judicata”) must apply when class
members are suing on the “same causes of action”
that were the subject of an issues class action.

The court reasoned that the requirements for
claim preclusion are satisfied “in the context of [an
issues] class action”—even though they would not be
satisfied in bifurcated proceedings in a “single
case”—because the class-wide adjudication of “sub-
stantive elements of the class’s claims” results in a
“final judgment.” Pet. App. 27a-28a. As a conse-
quence, the court found that preclusion applies to
any issue “which might . . . have been” decided in the
class phase. Id. at 25a (internal quotation marks
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omitted). It was accordingly “immaterial” that the
“Engle jury did not make detailed findings” sufficient
to establish the basis for its verdict. Ibid.

The court confirmed that this unprecedented rule
of preclusion applies to all issues class actions in
Florida: “When class actions are certified to resolve
less than an entire cause of action, the final judg-
ment from the first trial on the common liability is-
sues is entitled to res judicata effect in the subse-
quent trial on individual issues.” Pet. App. 29a.

The court further held that its rule comports
with due process. Although Fayerweather v. Ritch,
195 U.S. 276 (1904), held that the “actually decided”
requirement is a rule of due process, the court be-
lieved it has no bearing on the constitutional stand-
ards governing claim preclusion. Pet. App. 29a-31a.
The court instead held that “the requirements of due
process” in this setting are only “notice and [an] op-
portunity to be heard”—regardless of what the jury
was asked to decide—and found that truncated
standard satisfied here. Id. at 21a (emphasis added);
see also id. at 17a, 31a.

Justice Canady dissented. Pet. App. 32a. He re-
jected the majority’s adoption of claim-preclusion
principles in the context of an issues class action. He
explained that the Engle Phase I findings “were de-
terminations of fact on particular issues; the jury’s
verdict did not fully adjudicate any claim and did not
result in a final judgment on the merits.” Id. at 38a
(emphases added). “The application of claim preclu-
sion in such circumstances,” Justice Canady conclud-
ed, “is a radical departure from the well established
Florida law concerning claim preclusion.” Ibid.
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REASONS FOR GRANTING THE PETITION

The Florida Supreme Court concluded that is-
sues determined in a class action “certified to resolve
less than an entire cause of action” are entitled to
claim-preclusive effect in a “subsequent trial on indi-
vidual issues.” Pet. App. 29a. Applying that rule to
the Engle litigation, the court held that the “issues”
it certified for class treatment in Engle must be given
preclusive effect in progeny cases, regardless of
whether any jury has ever found the specific ele-
ments of progeny plaintiffs’ claims in their favor.
The court called this “claim preclusion” in order to
avoid the “actually decided” requirement of issue
preclusion, which the court acknowledged could not
be met here due to the generality of the Phase I find-
ings and the alternative theories of liability pursued
by the Engle class. Id. at 25a-26a.

The Florida Supreme Court’s creation of a novel
rule of preclusion for issues class actions to preserve
the utility of the Phase I findings conflicts with
Fayerweather v. Ritch, 195 U.S. 276 (1904), which
holds that due process forbids precluding litigation of
an issue unless it is clear that the same issue was
actually decided in a prior adjudication. Even if
Fayerweather alone were not dispositive, the Florida
Supreme Court violated due process by adopting an
“extreme application[] of the doctrine of res judica-
ta,” Richards v. Jefferson Cnty., 517 U.S. 793, 797
(1996), that abandons longstanding common-law re-
strictions on the use of preclusion—restrictions that
are universally followed by every other American ju-
risdiction today and that are essential to the protec-
tion of property against arbitrary deprivation. Even
where a defendant has had a full opportunity to be
heard, a State may not deprive a defendant of its
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property by judicial process unless there is some as-
surance that the plaintiff has proven (and some fact-
finder has actually found) every element of the cause
of action. Logan v. Zimmerman Brush Co., 455 U.S.
422, 433 (1982). The main point of the novel “claim
preclusion” doctrine announced by the decision below
is to permit class members to evade those protec-
tions.

The appropriate application of claim-preclusion
doctrine is far different from what transpired here:
Claim preclusion is about whether a claim can be
tried, whereas issue preclusion is about Aow a claim
can be tried. Under claim preclusion, a valid final
judgment on an entire claim extinguishes that claim
and makes it unnecessary to determine which issues
were actually decided. But when, as here, a claim is
being further prosecuted, fundamental fairness re-
quires a showing that the elements on which preclu-
sion is sought have been actually decided in the
plaintiff’s favor.

Indeed, the decision below is a radical departure
from Florida’s own, previously well-settled rules of
preclusion. After examining those rules, the Elev-
enth Circuit concluded that the only conceivably ap-
plicable preclusion doctrine in Engle cases was issue
preclusion. “Because factual issues and not causes of
action were decided in Phase I” of Engle, the Elev-
enth Circuit explained, “the Florida Supreme Court’s
direction that the approved findings were to have ‘res
judicata effect’ . . . necessarily refers to issue preclu-
sion.” Brown v. R.J. Reynolds Tobacco Co., 611 F.3d
1324, 1333 & n.7 (11th Cir. 2010). The Eleventh Cir-
cuit declined to entertain a due process challenge to
the findings because it was confident that the Florida
courts would not permit those findings to be used “to
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establish facts that were not decided by the [Engle]
jury.” Id. at 1334.

Now that the Florida Supreme Court has con-
founded this prediction and dispensed with the “ac-
tually decided” rule, the constitutional issue is ripe
for this Court’s decision. Guidance in this area is es-
pecially warranted because the lower courts are in-
creasingly certifying issues classes under Rule
23(c)(4) and its state-law equivalents. See, e.g., Prin-
ciples of the Law of Aggregate Litigation §§ 2.02 &
cmt. e, 2.03, 2.08, 2.12 & cmt. b (2010); 7AA Charles
Alan Wright et al., Federal Practice and Procedure
§ 1790 & nn.18-20 (3d ed. 2005). Fair rules of pre-
clusion are essential to the proper administration of
every issues class, and Florida’s unprecedented rule
evades the fundamental, and constitutionally re-
quired, principle that the class-action device cannot
diminish parties’ substantive rights. See, e.g., Wal-
Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2558-59
(2011); Sacred Heart Health Sys., Inc. v. Humana
Military Healthcare Servs., Inc., 601 F.3d 1159, 1176
(11th Cir. 2010); Stonebridge Life Ins. Co. v. Pitts,
236 S.W.3d 201, 205 (Tex. 2007) (per curiam).

Few petitions combine constitutional violations
that are so clear with consequences of such magni-
tude. Petitioners have already incurred adverse ver-
dicts totaling more than $500 million in the tiny
fraction of Engle progeny cases that have been tried,
and are confronted with the possibility of substan-
tially greater additional liability in the more than
4,500 suits that remain pending. It is impossible to
conclude with any certainty in any of these cases
that any jury in any proceeding has ever decided all
the elements of the plaintiff’s claims in his or her fa-
vor. This Court’s review is urgently needed to pre-
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vent the Florida courts from discarding essential due
process protections and replicating the radical, ineq-
uitable, and unconstitutional result below in thou-
sands of future trials.

I. THE DECISION BELOW CONFLICTS WITH
THIS COURT’S DUE PROCESS DECISION IN
FAYERWEATHER AND WITH LONGSTANDING
COMMON-LAW REQUIREMENTS OF PRECLU-
SION.

It is axiomatic that a plaintiff ordinarily may ob-
tain a judgment against a defendant only by estab-
lishing every element of his or her claim. Under
well-established Florida substantive law, which the
court below did not purport to change, every plaintiff
pursuing a strict-liability claim must prove that the
defendant manufactured a product that contained a
defect and that this defect was a legal cause of the
plaintiff’s injuries. See, e.g., West v. Caterpillar Trac-
tor Co., 336 So. 2d 80, 86 (Fla. 1976); Fla. Standard
Jury Instr. 5.2. Similarly, a negligence claim re-
quires proof that the defendant breached a duty of
reasonable care and that this breach was a legal
cause of the plaintiff’s injuries. See, e.g., Clay Elec.
Coop., Inc. v. Johnson, 873 So. 2d 1182, 1185 (Fla.
2003); Fla. Standard Jury Instr. 5.1; see also Fla.
Standard Jury Instr. 401.12.

The decision below excuses respondent and the
thousands of other Engle progeny plaintiffs from
proving the essential elements of their claims in two
respects. First, based on the purported preclusive
effect of the Engle findings, the court held that Engle
progeny plaintiffs are not required to prove the most
basic “conduct elements” of their claims—i.e., that
the cigarettes smoked by the class member contained
a specific defect, or that petitioners’ conduct toward
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the class member was negligent. Second, because it
is impossible to identify which specific conduct the
Engle jury found tortious, the court held that proge-
ny plaintiffs are not required to prove the ordinary
legal-causation element of their claims—e.g., that the
specific defect they allege (as opposed to some other
aspect of the product) caused the injury for which
they seek compensation—and instead need prove on-
ly that addiction to petitioners’ cigarettes caused the
injury.

These rulings permit progeny plaintiffs to de-
prive petitioners of their property without any as-
surance that they have ever successfully proven in
any adjudication all elements that state law defines
as essential to their claims—and despite the possibil-
ity that the Engle jury may even have resolved some
of those elements in petitioners’ favor. The “whole
purpose” of the Due Process Clause is to protect citi-
zens against this type of “arbitrary deprivation[] of
liberty or property.” Honda Motor Co. v. Oberg, 512
U.S. 415, 434 (1994); Wolff v. McDonnell, 418 U.S.
539, 557-58 (1974). Due process also “requires that
class actions not be used to diminish the substantive
rights of any party to the litigation.” Stonebridge
Life Ins. Co., 236 S.W.3d at 205. Yet that is precisely
what the decision below accomplishes when it excus-
es progeny plaintiffs from proving elements of their
claims that any other Florida tort plaintiff would be
required to establish, merely because Engle was an
issues class action.
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A. The “Actually Decided” Requirement
Is A TUniversally Accepted—And
Constitutionally Mandated—
Principle Of Issue Preclusion.

1. The common law has long required the party
invoking preclusion to establish that a prior proceed-
ing actually determined the issue on which preclu-
sion is sought. Indeed, since at least the 18th centu-
ry, courts have refused to apply issue preclusion
where a verdict from a prior suit could have rested
on a ground other than the one on which preclusion
is sought. That rule originated with early English
authorities, which held that a judgment is not “evi-
dence” of “any matter to be inferred by argument
from [it].” Duchess of Kingston’s Case (H.L. 1776), in
2 Smith, A Selection of Leading Cases on Various
Branches of the Law 425 (1840); see also 2 Coke, The
First Part of the Institutes of the Laws of England; or,
a Commentary on Littleton q 352b (London, W.
Clarke 1817) (“[E]very estoppell . . . must be certaine
to every intent, and not . . . taken by argument or in-
ference.”); 1 Simon Greenleaf, Treatise on the Law of
Evidence § 528, at 676 (3d ed. 1846) (the “general
rule” of the Duchess of Kingston’s Case “has been re-
peatedly confirmed and followed, without qualifica-
tion”).

When the Fourteenth Amendment was adopted
in 1868, American courts uniformly followed this
rule. Packet Co. v. Sickles, 72 U.S. 580, 591-93
(1867). At that time, “according to all the well con-
sidered authorities, ancient and modern,” the “infer-
ence” that an issue was decided in prior litigation
had to “be inevitable, or it [could not] be drawn.”
Burlen v. Shannon, 99 Mass. 200, 203 (1868); see also
Steam-Gauge & Lantern Co. v. Meyrose, 27 F. 213,
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213 (C.C.E.D. Mo. 1886) (Brewer, J.) (this “doctrine
is affirmed by a multitude of courts”). Thus, where
“it be doubtful upon which of several points the ver-
dict was founded, it will not be an estoppel as to ei-
ther.” People v. Frank, 28 Cal. 507, 516 (1865). In
other words, “a verdict will not be an estoppel merely
because the testimony in the first suit was sufficient
to establish a particular fact”; instead, “[i]t must ap-
pear that was the very fact on which the verdict was
given, and no other.” Long v. Baugas, 24 N.C. 290,
295 (1842) (emphases added); Lentz v. Wallace, 17
Pa. 412, 415 (1851) (no preclusion where “record of
the former judgment does not show upon which
ground the recovery was obtained”).

As early as 1877, this Court explained that “the
inquiry must always be as to the point or question
actually litigated and determined in the original ac-
tion, not what might have been thus litigated and de-
termined.” Cromuwell v. Cnty. of Sac, 94 U.S. 351,
353 (1877) (emphases added). Preclusion is therefore
unavailable where “several distinct matters may
have been litigated, upon one or more of which the
judgment may have passed, without indicating ...
upon which the judgment was rendered.” Russell v.
Place, 94 U.S. 606, 608 (1877). In De Sollar v.
Hanscome, 158 U.S. 216 (1895), for example, this
Court held that a prior judgment did not establish
that the defendant had assented to a contract be-
cause, although the trial judge in the prior proceed-
ing instructed the jury that assent was “the chief
question for your consideration,” the prior jury could
have resolved the case on alternative grounds. Id. at
219. “[I]t is the essence of estoppel by judgment,” the
Court explained, “that it is certain that the precise
fact was determined by the former judgment.” Id. at
221 (emphases added).
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Modern practice is equally settled. The tradi-
tional rule has been followed uniformly by the feder-
al and state appellate courts.? Thus, if a prior
“judgment might have been based upon one or more
of several grounds, but does not expressly rely upon
any one of them, then none is conclusively estab-
lished under the doctrine of collateral estoppel, since
it is impossible for another court to tell which issue
or issues were adjudged.” Ettin v. Ava Truck Leas-
ing, Inc., 251 A.2d 278, 287 (N.J. 1969) (internal quo-
tation marks omitted); see also Ashe v. Swenson, 397
U.S. 436, 444 (1970).

2. In Fayerweather, this Court confirmed that
the “actually decided” requirement of preclusion doc-
trine is mandated by due process. In that case, a
federal court dismissed a suit on the ground that the
plaintiffs’ claims were precluded by a prior state
court judgment. The plaintiffs maintained that the
state court had not decided the relevant issues. By
statute, this Court’s jurisdiction depended on wheth-
er the plaintiffs’ challenge to the preclusion ruling
presented a constitutional issue. See 195 U.S. at
297-98. The Court held that it had jurisdiction, ex-
plaining that it would violate due process to give
“unwarranted effect to a judgment” by accepting as a
“conclusive determination” a verdict “made without
any finding of the fundamental fact.” Id. at 297, 299.

Although the Court upheld preclusion on the
particular facts of Fayerweather—finding that the
question on which preclusion was sought had been
“considered and determined” in the prior suit (195

3 See, e.g., 18 Charles Alan Wright et al., Federal Practice
and Procedure § 4420 nn.1, 13 (2d ed. 2002); Restatement (Se-
cond) of Judgments § 27, reporter’s note, cmt. e (1982) (herein-
after “Restatement”).
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U.S. at 308)—it established as a constitutional rule
that where

testimony was offered at the prior trial upon
several distinct issues, the decision of any
one of which would justify the verdict or
judgment, then the conclusion must be that
the prior decision is not an adjudication upon
any particular issue or issues; and the plea of
res judicata must fail.

Id. at 307. This constitutional rule applies whenever
a party seeks to have any kind of preclusive effect

given to a finding in an earlier litigation, no matter
the label. Id. at 298.

B. The Florida Supreme Court’s Depar-
ture From The “Actually Decided”
Requirement Violates Due Process.

1. The Florida Supreme Court’s decision in this
case cannot be reconciled with Fayerweather because
respondent cannot establish that the issues to which
preclusion was applied were actually decided in his
favor by the Engle jury. The court acknowledged
that the Engle class had asserted numerous “brand-
specific” and type-specific alternative theories of de-
fect in the year-long Phase I trial—theories that did
not apply to all cigarette brands, all class members,
all time periods, or all diseases at issue. Pet. App.
4a; see also id. at 5a-6a (quoting directed verdict or-
der). For example, the class claimed that “light” cig-
arettes—which there is no evidence that Mrs. Doug-
las ever smoked—were defective because smokers
could “compensate” by covering up the ventilation
holes, inhaling more deeply, taking more puffs, or
smoking more cigarettes. Engle Tr. 11966-71; Engle
Class Opp. to Strict Liability Directed Verdict at 3.
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The Florida Supreme Court nevertheless con-
cluded that the class also asserted a more compre-
hensive theory of defect (and presumably of negli-
gence)—i.e., that all cigarettes are addictive and
cause disease—that, if found by the jury, potentially
would have supported a verdict encompassing all
types of cigarettes. On that basis, the court held that
the findings conclusively established that the partic-
ular cigarettes smoked by Mrs. Douglas contained a
defect relevant to her injuries and that petitioners
had engaged in negligent conduct with respect to
Mrs. Douglas. Pet. App. 25a.

But even if the class did advance some theories
that potentially encompassed all cigarettes, the class
undoubtedly advanced other theories that applied
only to a subset of cigarettes. Thus, this case still
poses precisely the problem identified by Fayer-
weather and the other cases discussed above because
there is no way to know which theory the jury relied
upon in rendering its verdicts. Indeed, the class’s
own proposed jury instructions expressly stated that
the class was proceeding on “several alternative” the-
ories of defect. Engle Class Proposed Jury Instruc-
tions at 2.4 (emphasis added). The Engle jury was
never asked whether it accepted the theory that all
cigarettes were defective, and its response to the
broad question it was asked gives no indication
whether it accepted, rejected, or even considered
such a theory. Fayerweather makes clear that apply-
ing preclusion in these circumstances is unconstitu-
tional because a global theory of defect was at most
one of the “several distinct issues” on which the
Engle verdict might be based. 195 U.S. at 307.

In any event, the decision below would run afoul
of the Due Process Clause even if Fayerweather had
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never been decided. Because “traditional practice
provides a touchstone for constitutional analysis,”
Florida’s “abrogation of a well-established common-
law protection against arbitrary deprivations of
property raises a presumption that its procedures
violate the Due Process Clause.” Honda Motor Co.,
512 U.S. at 430; see also Richards, 517 U.S. at 797.
That presumption is strongly reinforced here by the
fact that all other jurisdictions remain constant in
the view that the “actually decided” requirement is
workable and essential to the fair application of pre-
clusion.

As this Court noted in Honda Motor, “[b]lecause
the basic procedural protections of the common law
have been regarded as so fundamental,” States rare-
ly deny those protections and, when they do, usually
attempt to provide some “similar substitute for the
protection.” 512 U.S. at 430-31. Far from providing
a suitable alternative protection, the decision below
discards the “actually decided” requirement in its en-
tirety in order to make Engle “useful” and facilitate
recoveries by Engle class members. This is done in
blatant disregard of the risk that petitioners will be
held liable for conduct never decided against them in
Engle or any other proceeding. Indeed, because the
ambiguity of the Engle verdict also impelled the Flor-
ida Supreme Court to water down the separate legal
cause element, the decision below excuses class
members from demonstrating the two most im-
portant components of each tort—wrongful conduct
and causation.

2. The Florida Supreme Court did not dispute
that the “actually decided” requirement is a constitu-
tional prerequisite to the application of issue preclu-
sion. Nor did the court suggest that respondent
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could establish that the Engle jury actually decided
that petitioners committed tortious conduct relevant
to Mrs. Douglas’s smoking history. Indeed, the court
acknowledged that enforcing that requirement would
render the findings “useless.” Pet. App. 26a. The
court nevertheless concluded that class members can
benefit from findings that no jury may have made
under the doctrine of “claim preclusion,” which bars
litigation of questions arising from the same transac-
tion that could have been adjudicated in the prior
proceeding.

Characterizing the result in this case as an ap-
plication of “claim preclusion,” however, does not
change the substance of what occurred or remotely
resolve the conflict between the decision below and
the due process principles embodied in Fayerweather.
Although “[s]tate courts are free to attach descriptive
labels to litigations before them as they may choose,”
those labels are not binding for purposes of determin-
ing whether state court proceedings violate due pro-
cess. Hansberry v. Lee, 311 U.S. 32, 40 (1940). To
the contrary, this Court has an independent “duty
... to examine the course of procedure” to determine
whether it satisfies “the due process which the Con-
stitution prescribes.” Ibid. That duty reflects that
the Constitution’s requirements and prohibitions are
“levelled at the thing, not the name.” Cummings v.
Missouri, 71 U.S. 277, 325 (1866).

When “tested . . . by its substance—its essential
and practical operation—rather than its form or local
characterization,” Air-Way Elec. Appliance Corp. v.
Day, 266 U.S. 71, 82 (1924), it is clear that the “claim
preclusion” invented by the opinion below is issue
preclusion in every meaningful way, save for the es-
sential protection of the “actually decided” require-
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ment, and that it shares none of the attributes of
traditional claim preclusion. It is, after all, preclu-
sion applied to particular issues in the course of on-
going litigation—the very definition of issue preclu-
sion.

No court, state or federal, applies “claim preclu-
sion” to issues within a partially adjudicated claim.
Claim preclusion is available only when there has
been a final judgment that “puts an end to the cause
of action,” as opposed to a subset of the elements of a
cause of action. Nevada v. United States, 463 U.S.
110, 129-30 (1983) (emphasis added) (quoting
Comm’r v. Sunnen, 333 U.S. 591, 597 (1948)). That
is, “the whole cause of action” must be brought to a
“full and complete judgment,” Schuler v. Israel, 120
U.S. 506, 509 (1887), “leaving nothing to be done at
the court of first instance save execution of the
judgment.” Clay v. United States, 537 U.S. 522, 527
(2003). A “verdict” or “finding” that leaves issues to
be determined later “is not sufficient” for claim-
preclusion purposes. Oklahoma City v. McMaster,
196 U.S. 529, 532-33 (1905); see also G. & C. Merri-
am Co. v. Saalfield, 241 U.S. 22, 28-29 (1916); Re-
statement § 13 cmt. b.

If claim preclusion as traditionally understood
did apply here, respondent’s action would be com-
pletely barred because there is no such thing as of-
fensive claim preclusion. Under both ancient and
modern authorities, a “claim, having passed into
judgment, cannot again be brought into litigation be-
tween the parties in proceedings at law upon any
ground whatever.” Cromuwell, 94 U.S. at 353 (em-
phasis added); Rivet v. Regions Bank of La., 522 U.S.
470, 476 (1998); Restatement §§ 18, 19 (rules of mer-
ger and bar). Thus, when there is a final judgment
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disposing of an entire claim, it makes no difference
what issues were actually decided because the judg-
ment itself precludes any further proceedings on the
claim. When there is no final judgment as to an en-
tire claim, in contrast, the court in subsequent litiga-
tion on the claim must determine which issues have
already been resolved.

Nor is there any basis here for invoking the as-
pect of claim preclusion foreclosing litigation of mat-
ters that were not previously decided. The rules of
claim preclusion “reflect[ ] the expectation that par-
ties who are given the capacity to present their ‘en-
tire controversies’ shall in fact do so.” Restatement
§ 24 cmt. a (emphasis added); see also United States
v. Cal. & Or. Land Co., 192 U.S. 355, 358 (1904).
Like other procedural rules, this aspect of claim pre-
clusion channels the parties’ rights to assert claims
and defenses based on the default expectation that a
controversy will be adjudicated only once. See Mon-
tana v. United States, 440 U.S. 147, 153 (1979) (doc-
trine conserves judicial resources). But this aspect of
claim preclusion has no application when, as here,
the first proceeding was designed to adjudicate only
a portion of a controversy. It would be fundamental-
ly unfair to strip petitioners of the constitutional pro-
tection provided by the “actually decided” rule in this
context.

The Florida Supreme Court nevertheless assert-
ed that “claim” rather than “issue” preclusion must
apply in an individual suit that follows a class de-
termination of issues relating to the “same causes of
action.” Pet. App. 25a-26a. That view is so incon-
sistent with common-law authorities that the contra-
ry proposition literally is hornbook law. See Re-
statement § 27 & cmt. g (issue preclusion makes pre-
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vious determinations “conclusive in a subsequent ac-
tion between the parties, whether on the same or a
different claim”); 18 Wright et al., supra, § 4416 (“Is-
sue preclusion, moreover, is available whether or not
the second action involves a new claim or cause of
action.”).

The Florida Supreme Court similarly erred in
asserting that claim preclusion is applicable because
the Engle jury “resolved substantive elements of the
class’s claims against the Engle defendants” and not
merely “procedural or technical” elements. Pet. App.
27a. The application of claim preclusion depends not
on whether the Engle jury decided elements that
were “substantive” or “procedural or technical,” but
on whether the class members’ claims were reduced
to a judgment. Plainly they were not: A decision on
an element of a claim is nothing more than a “prelim-
inary determination of the . . . jury,” and does not ex-
tinguish any claims. McMaster, 196 U.S. at 533. In-
deed, when it announced its new rule of claim pre-
clusion for issues classes, the Florida Supreme Court
explicitly recognized that the initial class proceeding
need not resolve an entire claim. The court stated:
“When class actions are certified to resolve less than
an entire cause of action, the final judgment from the
first trial on the common liability issues is entitled to
res judicata effect in the subsequent trial on individ-
ual issues.” Pet. App. 29a (emphasis added).

The Florida Supreme Court also justified its
broad rule of preclusion on the ground that Engle—
like all issues classes—was litigated as a class action
that presented “common issues.” Pet. App. 27a. It
is well settled, however, that the same “[b]asic prin-
ciples of res judicata (merger and bar or claim pre-
clusion) and collateral estoppel (issue preclusion) ap-
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ply” to cases tried as class actions, Cooper v. Fed. Re-
serve Bank of Richmond, 467 U.S. 867, 874 (1984),
and that a class action cannot be used to alter or di-
minish substantive rights available to parties in tra-
ditional individual adjudications. See Dukes, 131 S.
Ct. at 2558-59.

It is true, of course, that in some cases “common
liability may be established through a class action
and given binding effect in subsequent individual
damages actions.” Pet. App. 17a. But such adjudi-
cations involve the application of issue preclusion fol-
lowing the determination of common issues relating
to liability, and in no way support the invocation of
“claim preclusion” or barring parties from litigating
issues that were not ascertainably resolved (or
waived) in the initial phase or case.

Not surprisingly, federal and state courts con-
fronted with analogous certification orders recognize
that issue preclusion applies to issues classes and—
unlike the decision below—preserve a defendant’s
right to have some jury decide all the required ele-
ments of each claim. See, e.g., Allen v. Int’l Truck &
Engine Corp., 358 F.3d 469, 472 (7th Cir. 2004)
(Easterbrook, J.) (“once one jury (in individual or
class litigation) has resolved a factual dispute, prin-
ciples of issue preclusion can bind the defendant to
that outcome in future litigation”) (emphasis omit-
ted); ACandS, Inc. v. Godwin, 667 A.2d 116, 146-47
(Md. 1995) (issue preclusion applies to findings from
first phase of asbestos litigation); Principles of the
Law of Aggregate Litigation § 2.01 cmt. d (“Aggre-
gate treatment of a common issue by way of a class
action . .. would generate only issue preclusion, with
the remaining issues in the litigation to be addressed
in subsequent proceedings.”). Those cases directly
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contradict the Florida Supreme Court’s new rule that
claim preclusion applies to “class actions [that] are
certified to resolve less than an entire cause of ac-
tion.” Pet. App. 29a.

Finally, despite reducing Engle class members’
burden of proof and restricting petitioners’ defenses,
the Florida Supreme Court declared that petitioners’
due process rights have not been violated because
petitioners had an opportunity to be heard in Engle
and in each progeny case. Pet. App. 21a-23a. But
Fayerweather held that due process prohibits apply-
ing preclusion unless the parties “had an opportunity
to present” the issue and “the question was decided”
in the prior proceeding. 195 U.S. at 299. Thus, it is
not enough that petitioners had an opportunity to be
heard in Engle; what matters is whether they re-
ceived due process in this case, in which a judgment
has been entered that would deprive petitioners of
their property. Most cases in which the common law
and Fayerweather would not allow preclusion pre-
sumably involved a full and fair former adjudication;
the problem is not the adequacy of the process used
in the previous adjudication but the unfairness of us-
ing its outcome now for more than was actually es-
tablished there.

Due process is not satisfied by providing hear-
ings that do not fairly and reliably establish all the
essential facts that the relevant law requires before a
person may lose liberty or property. See, e.g., Bell v.
Burson, 402 U.S. 535, 542 (1971). With respect to
the Clause’s parallel protection of liberty, for exam-
ple, the most exquisitely elaborate trial will not save
a judgment if one of the essential elements was tak-
en from the jury. In re Winship, 397 U.S. 358, 364
(1970); Francis v. Franklin, 471 U.S. 307, 314, 317
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(1985). And because due process guarantees a party
not merely the right to present his case but also the
right to “have its merits fairly judged,” Logan, 455
U.S. at 433, an adjudication based on a coin toss
could not be saved by any preceding hearings, how-
ever extensive. Cf. Tumey v. Ohio, 273 U.S. 510,
522-23 (1927).

Moreover, contrary to the Florida Supreme
Court’s analysis, see Pet. App. 23a, the fact that
progeny plaintiffs must still prove some elements of
their claims (such as class membership and damag-
es) scarcely justifies relieving them from proving oth-
ers. Due process requires “an opportunity to present
every available defense,” not just some. Philip Mor-
ris USA v. Williams, 549 U.S. 346, 353 (2007) (em-
phasis added; internal quotation marks omitted).
The court below dispensed with concededly required
elements without any assurance that—indeed, with
deep indifference to whether—those elements were
decided in Engle. The extensiveness, adequacy, or
overall fairness of the Engle proceedings is irrelevant
in assessing whether this decision complies with due
process.

& & &

The Florida Supreme Court’s decision in this
case—which sacrifices petitioners’ traditional consti-
tutional protections against arbitrary deprivations of
property on the altar of the court’s “pragmatic” de-
sire to salvage value from the Engle case—is an “ex-
treme application[ ] of the doctrine of res judicata.”
Richards, 517 U.S. at 797. It is also a miscarriage of
justice on a massive scale. That arbitrary and unfair
decision warrants this Court’s review.
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II. THE FLORIDA SUPREME COURT’S UNPRECE-
DENTED RULE OF PRECLUSION FOR ISSUES
CLASS ACTIONS HAS FAR-REACHING CON-
SEQUENCES.

Review is warranted here due to the sheer num-
ber of cases that are directly governed by the Florida
Supreme Court’s manifestly unconstitutional appli-
cation of preclusion principles. There are more than
4,500 Engle progeny cases pending in Florida courts.
Approximately 90 of those cases have already been
tried to verdict—resulting in verdicts that currently
stand at more than $500 million against the Engle
defendants—and the Florida courts are now trying
an average of at least two new Engle progeny cases
each month. Every one of those cases raises the
same threshold due process question—and arises out
of the same unconstitutional use of the class-action
device—presented here. Thus, the due process viola-
tion that occurred in this case will be almost endless-
ly replicated, with virtually unprecedented financial
consequences.

Although these considerations alone amply justi-
fy this Court’s review, the consequences of the Flori-
da Supreme Court’s decision also extend beyond the
Engle progeny setting. The court departed from con-
stitutionally required principles of preclusion to
make the class-action device useful in cases, like this
one, that other courts have uniformly viewed as un-
suited to class treatment because individualized is-
sues predominate over common ones. See, e.g., Cas-
tano v. Am. Tobacco Co., 84 F.3d 734 (5th Cir. 1996).
Its new rule of preclusion for issues classes—under
which “claim preclusion” applies to “issues” that are
litigated in class actions “certified to resolve less
than an entire cause of action,” Pet. App. 29a—
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governs all issues class adjudication in Florida. It
also serves as a model for other lower courts, which
have increasingly utilized the issues class device, see
Principles of the Law of Aggregate Litigation ch. 2;
7AA Wright et al., supra, § 1790 & nn.18-20, to by-
pass well-established and constitutionally compelled
restraints on the arbitrary deprivation of property.

This Court should grant review and reaffirm that
the class-action procedure cannot be employed to
evade fundamental constitutional limitations on pre-
clusion. A class action is “a procedural right only,
ancillary to the litigation of substantive claims,” De-
posit Guar. Nat’l Bank v. Roper, 445 U.S. 326, 332
(1980), and it therefore “leaves the parties’ legal
rights and duties intact and the rules of decision un-
changed.” Shady Grove Orthopedic Assocs., P.A. v.
Allstate Ins. Co., 130 S. Ct. 1431, 1443 (2010) (plural-
ity opinion). As a result, the federal rules on class
certification must be informed by due process protec-
tions. See, e.g., Dukes, 131 S. Ct. at 2558-59; Taylor
v. Sturgell, 553 U.S. 880, 901 (2008). In both federal
and state court, those protections “require[] that
class actions not be used to diminish the substantive
rights of any party to the litigation.” Stonebridge
Life Ins. Co., 236 S.W.3d at 205.

Yet the Florida Supreme Court -effectively
achieved in two steps—“issues” certification in Engle
plus a radical expansion of preclusion here—what no
court in the country would permit under the due pro-
cess constraints that govern individual cases or ordi-
nary class certification decisions: an “efficient” adju-
dication of mass liability that is wholly unrelated to
each defendant’s liability to individual class mem-
bers. Although lower courts are free to certify issues
classes—and are increasingly doing so—this Court
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should grant review and make clear that lower
courts are not free, as here, to make an end-run
around basic constitutional protections by using the
combination of issues classes and unprecedented
rules of preclusion to deprive defendants of their
property without any assurance that a finder of fact
has found all the essential elements of the plaintiffs’
individual claims.

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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