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QUESTIONS PRESENTED

Does the State forfeit an argument that Stone
v. Powell, 428 U.S. 465 (1976), bars habeas
relief if the State fails to raise Stone in the

district court, or did Stone announce a
categorical rule that Fourth Amendment
claims are not cognizable on habeas review
absent a showing that the state prisoner was
denied a full and fair opportunity to litigate
the issue in state court?

Does the decision of the United States Court

of Appeals for the Second Circuit, in relying
on studies that were not part of the state court
record, conflict with this Court's decision in
Cullen v. Pinholster, _U.S._,131 S.Ct
1388,179 L.Ed. 2d 557 (2011), which held that
habeas review is limited to the record that

was before the state court?

3. Does the decision of the Second Circuit afford

the state court the deference required by 28
U.S.C § 2254(d), as interpreted by this Court
in Harrington v. Richter, U.S. , 131 S.Ct.
770, 178 L.Ed.2d 624 (2011)?
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CITATIONS TO THE PROCEEDINGS BELOW

Respondent Rudolph Young commenced this
proceeding by filing a petition for writ of habeas
corpus. The Magistrate Judge, hearing the case by
consent of the parties, granted the petition, vacated
the judgment of conviction, and barred retrial. 761
F.Supp.2d 59, 74 (W.D.N.Y. 2011).

On appeal to the United States Court of
Appeals for the Second Circuit, the panel affirmed
the Magistrate Judge's order, but modified to permit
retrial. Young v. Conway, 698 F.3d 67 (2d. Cir.
2012). The State's motion for rehearing en banc was
denied, with three Judges dissenting. 715 F.3d 79
(2d. Cir. 2013).

JURISDICTIONAL STATEMENT

The final decision of the Court of Appeals was
entered April 23, 2013, when the court denied the
State's motion for rehearing en banc. This petition is
being filed within 90 days thereof. This Court has
jurisdiction under 28 U.S.C. §1257.

CONSTITUTIONAL PROVISIONS INVOLVED

United States Constitution, Amendment Four:

The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and
seizures, shall not be violated, and no
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Warrants shall issue, but upon probable
cause, supported by Oath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be
seized.

STATUTES INVOLVED

28U.S.C. § 2254(d):

An application for a writ of habeas corpus on
behalf of a person in custody pursuant to the
judgment of a State court shall notbe granted with
respect to any claim that was adjudicated on the
merits in State court proceedings unless the
adjudication of the claim-
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
SupremeCourt of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presented in the State court
proceeding.



STATEMENT OF THE CASE

A. The Crimes

On March 29, 1991, at approximately 10:00
p.m., a man wearing a blanket over his body and a
scarf covering up to the tip of his nose entered the
home of Lisa and William Sykes. He confronted the
Sykes, brandishing an ax and a sledgehammer. Ms.
Sykes identified Respondent Rudolph Young
('Young") at trial as the intruder.

Young, holding the ax over Mr. Sykes who was
confined to a wheelchair, threatened to kill Mr.
Sykes and demanded money. The Sykes led Young
through the house and watched him take money, a
backpack, and three watches before leaving. Later,
the Sykes noticed that binoculars, workout gloves,
and a bicycle were also missing from the home.

Shortly thereafter, an acquaintance of Young
bought three watches and a pair of binoculars from
him. They matched the description of those stolen
from the Sykes's house, and the binoculars were
embossed with the "Sykes" name. Police then
recovered the Sykes's workout gloves from an
apartment where Young had been staying.

B. State Procedural History

Young was convicted in a separate case in
1992, and then was convicted of the instant home
invasion in 1993. Although the cases were otherwise
unrelated, the arrest in the earlier case led to his
appearance in the lineup from which Ms. Sykes
selected him as the perpetrator of the instant crimes.
On his direct appeal from that 1992 conviction, the
New York State Supreme Court, Appellate Division,
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Fourth Department ("Appellate Division")
determined that Young's arrest had been without
probable cause. People v. Young, 202 A.D.2d 1024
(4th Dept. 1994). Accordingly, on direct appeal from
the judgment of conviction in the instant case,
because the lineup identification by Ms. Sykes was
the fruit of that unlawful arrest from the separate
case, the Appellate Division reversed. People v.
Young, 255 A.D.2d 905 (4th Dept. 1998). The
Appellate Division, however, directed that there be a
hearing at which "the People should be granted an
opportunity to demonstrate that the ability of the
victim to make an in-court identification stemmed

from her observation of defendant at the time of the

crime and therefore has a basis independent of the
unlawful arrest and tainted identification

procedure." Id. at 906.

On remand, the court conducted an

independent basis hearing in accordance with the
Appellate Division's order. Ms. Sykes testified to
seeing Young at close range, in good lighting, with
his scarf covering up to the tip of his nose but
exposing his forehead, eyebrows, eyes, and part of
his nose. In particular, she testified that she "looked
at him, not believing that there was this person in
our house and thinking this must be a really bad
joke and it must be somebody I know. And I kept
looking at him. I could see his eyes and realized it
wasnt somebody I recognized." Young was in the
home for approximately five to seven minutes,
during most of which time Ms. Sykes was staring
intently at him "trying to figure out who this person
was." She had a mental picture engraved in her



mind and she "woke up for nights seeing those eyes
in nightmares."

Ms. Sykes further testified that, when she was
shown a photo array approximately a month after
the crimes and failed to identify anyone, "nothing
stood out" because a "photograph is not a real
person" and the photos "did not look real" to her.
When she was shown a lineup, she was able to pick
the intruder out based upon his eyes and voice, and
even could identify him based on his eyes alone. Her
recollection of Young from the time of the crime was
independent of seeing him in the lineup.

The hearing court, noting that Ms. Sykes was
"in close proximity" to the robber and "had ample
opportunity" to see him, concluded that "she did
demonstrate the ability to make an in-court
identification." At the trial that followed, a jury
again convicted Young of two counts of robbery in
the first degree and one count of burglary in the first
degree. On September 7, 2000, Young was
sentenced, under New York's persistent felony
offender statute, to an aggregate term of 30 years to
life, to run consecutively to a sentence Young was
already serving.

On appeal from the 2000 judgment of
conviction, the Appellate Division affirmed by a vote
of three to two. People v. Young, 20 A.D.3d 893 (4th
Dept 2005). The New York Court of Appeals granted
leave to appeal, and thereafter affirmed by a vote of
six to one. People v. Young, 7 N.Y.3d 40 (2006).

4
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C. Federal Habeas Corpus Petition

Young filed a petition for writ of habeas
corpus, claiming, inter alia, that the prosecution
failed to establish that Ms. Sykes had a source for
her in-court identification that was independent of
the illegal lineup. The parties agreed to have the
habeas petition decided by a Magistrate Judge. The
Magistrate Judge agreed with Young as to the
independent source issue and held that the state
court's affirmance ofthe conviction notwithstanding
the admission of the in-court identification
constituted an unreasonable application of United
States v. Wade, 388 U.S. 218 (1967). Young v.
Conway, 761 F.Supp.2d 59, 74 (W.D.N.Y. 2011). As
to that issue, therefore, the Magistrate Judge
granted the petition and barred the State from
retrying the matter. The Magistrate Judge denied
the petition as to its remaining claims. Id. at 84.

The State filed a notice ofappeal. Young's
application for a Certificate ofAppealability as to
the remaining claims in the petition was denied. A
panel of the Second Circuit affirmed the grant of the
habeas petition vacating the convictions but
modified by vacating the portion of the judgment
that barred the State from retrying Young. Young v.
Conway, 698 F.3d 67 (2d. Cir. 2012).

The State moved for rehearing and moved
that the case be considered on rehearing by all the
Judges of the court convened en banc. An active
Judge of the court requested a poll, but as there was
not a majority in favor of rehearing en banc, the
motion was denied. Young v. Conway, 715 F.3d 79
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(2d. Cir. 2013). Judge Barrington D. Parker
concurred in the denial in an opinion that was joined
by Judge Peter W. Hall. Judge Reena Raggi
dissented in an opinion that was joined by Judges
Jose A. Cabranes and Debra Ann Livingston, and
Judge Cabranes dissented in an opinion that was
joined by Judges Raggi and Livingston.

REASONS FOR GRANTING THE WRIT

A writ of certiorari should be granted to
resolve a "circuit split" regarding the rule enunciated
in Stone v. Powell, 428 U.S. 465 (1976). In Stone,
this Court held that "where the State has provided
an opportunity for full and fair litigation of a Fourth
Amendment claim, a state prisoner may not be
granted federal habeas corpus relief on the ground
that evidence obtained in an unconstitutional search

or seizure was introduced at his trial." Id. at 494-

495. At that stage, the contribution of the
exclusionary rule, "if any, to the effectuation of the
Fourth Amendment is minimal, and the substantial
societal costs of application of the rule persist with
special force." Id. at 495.

The panel decision of the United States Court
of Appeals for the Second Circuit, however,
concluded that it had discretion not to apply the
Stone bar in the instant case because the State

raised it on appeal but not at the district court. 698
F.3d at 85. The panel analogized the Stone bar to
non-jurisdictional bars such as procedural default,
non-exhaustion, or non-retroactivity, which the court
has discretion to address if raised for the first time
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on appeal. Id. at 86. In drawing that analogy,
however, the panel misconstrued the jurisdictional
question. As this Court explained in Stone, although
the federal courts have jurisdiction over Fourth
Amendment exclusionary rule claims, "the
application of the rule is limited to cases in which
there has been both" a showing that the prisoner
was denied "an opportunity for a full and fair
litigation of that claim at trial and on direct review"
and a Fourth Amendment violation. 428 U.S. at 494
n. 37. Thus, as Judge Raggi states in her dissent
from denial of re-hearing en banc: "Stone's limitation
may be prudential rather than jurisdictional, but it
is categorical." 715 F.3d at 91.

.This decision by the panel is the first by a
Circuit Court ofAppeals to decline to apply the
5"tone bar to a Fourth Amendment claim in order to
grant habeas relief. The one other Circuit Court to
address the issue of whether the State could waive
or forfeit Stone came to the opposite conclusion of the
panel here. The Ninth Circuit Court ofAppeals held
that the State could not waive the Stone bar because
it is a categorical limitation on the exclusionary rule.
Woolery v. Arave, 8 F.3d 1325 (9th Cir. 1993), cert,
denied sub nom. Woolery v. Spaulding, 511 U.S.
1057 (1994). The Ninth Circuit recognized a
fundamental difference here from other procedural
barriers which do not involve the substance of the
Young's claim for relief. S7o«ebars the substantive
category of relief itself. Stone "made it clear that, if
all procedural requirements are scrupulously
followed, a fourth amendment claim for exclusion of
evidence is not to be enforced in habeas proceedings."



Id. at 1328.

Furthermore, the panel here chose not to
apply the Stone bar based largely on its assessment
that the identification evidence "lacks the typical
indicia of reliability that ordinarily weigh against re-
litigating a Fourth Amendment claim on collateral
review." 698 F.3d at 87. Thus, as Judge Cabranes
noted in his dissent from the denial of rehearing en
banc: 'The panel decision does further harm to our
habeas jurisprudence by suggesting that the
application of the Stonebar depends on the type of
evidence that is the basis for the Fourth Amendment

challenge." 715 F.3d at 101.

Review by this Court, therefore, is needed to
resolve the split between the Ninth and Second
Circuits and to clarify the scope of the Stonebar on
federal habeas review of Fourth Amendment claims.

A writ of certiorari should further be granted
because the panel's decision conflicts with Cullen v.
Pinholster, _U.S._,131 S.Ct 1388,179 L.Ed. 2d 557
(2011). In enforcing the Fourth Amendment
exclusionary rule notwithstanding Stone, the panel
here relied heavily on research that was never any
part of the state court proceedings. The State, in
seeking rehearing en banc, argued that the panel's
reliance on these materials was contrary this Court's
decision in Pinholster, which held that habeas
review is limited to the record that was before the

state court that adjudicated the claim on the merits.
The state court's decision as to the independent
source for Ms. Sykes's identification of Young cannot
be rendered unreasonable by materials that were

• .it ~-u£"$

*?VJ ' * '

^'VAlf^V^
it* &?&



10

never before the state court. Moreover, as Judge
Raggi explains in her dissent from denial of
rehearing en banc: 'The panel's Pinholster error is
compounded ... by the fact that the cited extrinsic
materials do not speak to the independent-source
question at issue. Their focus is the general
reliability of eyewitness identifications." 715 F.3d at
98.

Finally, a writ of certiorari should be granted
because the panel's decision here conflicts with
Harrington v. Richter, _U.S. _, 131 S.Ct. 770, 178
L.Ed.2d 624 (2011). In Harrington, this Court held
that under 28 U.S.C. § 2254(d), habeas review
requires that a court "determine what arguments or
theories supported or, as here, could have supported,
the state court's decision; and then it must ask
whether it is possible fairminded jurists could
disagree that those arguments or theories are
inconsistent with the holding in a prior decision of
this Court." 131 S.Ct. at 786. Here, the
determination that Ms. Sykes had a basis for
identifying Young that was independent of her
illegal, but non-suggestive, lineup identification of
him had substantial record support. Indeed, as
Judge Raggi points out: 'To begin, Mrs. Sykes's
unhesitating identification of Young from among six
men in a non-suggestive lineup necessarily derived
from a source independent of the lineup." 715 F.3d
at 97, citing United States v Crews, 445 U.S. 463
(1980). The decisions of the state courts here, at
each level, as to the independent basis issue cannot
be deemed "so lacking in justification that there was
an error well understood and comprehended in
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existing law beyond any possibility for fairminded
disagreement." Harrington, 131 S.Ct. at 786-87.

Accordingly, a writ of certiorari should be
granted in order to resolve a circuit split regarding
the application of Stone, to clarify the scope of the
rule in Pinholster, and to address the degree of
deference to the state court determination that is

required on federal habeas review.

CONCLUSION

For all the foregoing reasons, petitioner
respectfully requests that the Supreme Court grant
review of this matter.
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