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REPLY BRIEF FOR PETITIONER

The government’s brief in opposition only reaffirms
the need for this Court’s corrective intervention. As to
first issue raised by the Petition, the government ar-
gues that the limiting construction of United States v.
Skilling, 130 S. Ct. 2896 (2010), which restricted the
law to “core” cases of bribery and kickbacks involving
breaches of fiduciary duty, is consistent with a rule
that would allow the honest services fraud law to be
directed at private individuals in the absence of an
essential element of bribery (an illicit compact), and in
the absence of any showing of a fiduciary breach.
Likewise the government denies the existence of an
actual “conflict” between the four court of appeals
decisions holding that proof of such an agreement is an
essential element of an honest-services-fraud-by-
bribery case, and the decision below holding to the
contrary. As demonstrated below, the government's
arguments cannot withstand scrutiny, as they rest on
a tenuous distinction – that the cases requiring proof
of an agreement all involved public officials, while this
case presents purely private conduct – that finds no
support in Skilling, the bribery laws, or common sense.

On the campaign contributions issue, the gov-
ernment fares no better. Its brief simply parrots the
language of Wisconsin v. Mitchell, 508 U.S. 476 (1993)
as trumping everything, but ignores the fundamental
First Amendment issues raised by the use of campaign
contributions in this case – issues that, as amici
demonstrated in detail, can and must be informed by
this Court’s decisions in McCormick v. United States,
500 U.S. 257 (1991), and Citizens United v. Federal
Election Commission, 558 U.S. 310, 359 (2010). The
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court of appeals failed to grapple with these important
issues, and the government does likewise. But this
Court can and should do so, as they are important not
only to the many lobbyists in the District of Columbia,
but to anyone who desires to exercise their right to
campaign speech.

1. On the first issue presented, the govern-
ment' fails to rebut Mr. Ring's showing that decision
below, if allowed to stand, threatens to undo Skilling’s
limiting construction and conflicts with the decisions of
a number of lower courts.

a. The government's attempt to reconcile the
decision below with Skilling contains virtually no ref-
erence to Skilling’s limiting construction. Instead, it
argues “[n]othing in the statutory language” requires a
showing of a bribery agreement, because “‘the wire
fraud scheme punishes the scheme, not its success.’”
Id. (quoting in part, Pasquantino v. United States, 544
U.S. 349, 371 (2005)). Br. in Opp’n at 9-10.

But of course, “nothing in the statutory lan-
guage” requires proof of a bribery agreement because
“nothing in the statutory language” requires a showing
of bribery or kickbacks at all. Skilling did not find
those requirements from the otherwise vague statutory
language; it imported those requirements into an oth-
erwise vague statute as a means of saving it. The real
question, then, is not whether vague statutory lan-
guage criminalizing any “scheme or artifice to deprive
another of the intangible right of honest services” re-
quires a bribery agreement, but whether Skilling’s
narrowing construction requires one.
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The government ignores this question. Thus,
there is nothing in the Brief in Opposition reconciling
the government’s position with the Court’s repeated
emphasis on limiting the statute's scope to “core” and
“paradigmatic” bribery cases, themselves involving
“breaches of “fiduciary duty.” Skilling, 130 S. Ct. at
2928, 2931, 2933. Nor was any such reconciliation
possible, because no paradigmatic case of bribery can
be shown in the absence of an agreement; nor does
such a case contain the fiduciary breach that is at the
core of any violation of the duty to provide honest ser-
vices.

This Court’s decision in United States v. Brew-
ster, 408 U.S. 501, 504 (1972) confirms that an
agreement is an essential element of bribery. As the
Court explained, the “illicit compact” between the third
party and the public official established the crime even
if the official never performed the action agreed to. Id.
at 526. The Government is correct, therefore, that the
prohibited scheme need not be successful in that the
bribed fiduciary need not perform the corrupt act, but
there must at the very least be an agreement to do so.

Likely recognizing this, the government also
seeks to limit Brewster to cases in which public offi-
cials are charged with participating in the bribery
scheme. Br. in Opp’n at 11-12. In cases where no
public official is alleged to be involved, the government
suggests, it will be enough to show a specific intent
without any objective proof of a two-way “illicit com-
pact” of the type required by Brewster. Id. at 11.

Nothing in Brewster supports such a limitation.
More importantly, such a limitation is fundamentally
inconsistent with the obvious Congressional purpose



4

described in Skilling: § 1346 allows the prosecution of
individuals who breach a fiduciary duty of honesty to
the public by engaging in a bribery or kickback
scheme. Of necessity, such a scheme must include a
public official, since that is the only person who can
conceivably breach the “fiduciary duty” established by
the honest services law. Reading the statute to in-
clude proof of the sort of “illicit compact” required by
Brewster – as all other circuits have done – accom-
plishes this result by ensuring that the precise harm
targeted by the statute is actually proven by the gov-
ernment. The government's position, and that of the
court of appeals, would allow prosecutions like this
one, which lack any showing of the statutory harm.

Nor does the First Circuit’s decision in United
States v. Urciuoli, 613 F.3d 11, 17-18 (1st Cir. 2010),
support the government's position. The government
cites Urciuoli for the proposition that Skilling does not
require proof of the fiduciary’s involvement in the
bribery scheme. Br. in Opp’n at 12. But Urciuoli did
not discount the importance of the fiduciary; it held
only that once the proper sort of fiduciary breach is
shown – through proof of a bribery agreement involv-
ing a public official – everyone who participates is
subject to prosecution, not just the public official. But
nothing in Urciuoli suggested that the government’s
proof in such cases could omit the underlying fiduciary
breach required by Skilling and the statute altogeth-
er.1

1 There can be no doubt about Urciuoili’s meaning, particularly
now that the First Circuit has held that honest-services-fraud-by-
bribery does in fact require proof of a bribery agreement. United
States v. McDonough, __F.3d __, Nos. 11-2130 & 11-2163, 2103
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Like the court below, the government also points
to the bribery statute itself (18 U.S.C. § 201(b)), Br. in
Opp’n at 10-11, as supporting its position. According
to the government, the statutory language requiring it
to prove that a public official “accepted” a bribe neces-
sarily requires proof of the sort of agreement
contemplated by Brewster, while the statutory prohibi-
tion on of “offers” permits a bribery prosecution to be
brought against third parties without proof of any
objective conduct by the public official. Id.

This argument, however, reads the § 201(b) with
blinders on. As to public officials, the bribery statute
does not simply focus on those who “accept” things of
value, it also focuses on a public official who “demands,
seeks, [or] receives” things of value. 18 U.S.C.
§ 201(b)(2). Thus, if the government is right that the
unilateral nature of the term “offer” is enough to vio-
late the statute in the absence of an agreement, then
the unilateral nature of the terms “demands, seeks,
[or] receives” should also generally be enough for a
public official to violate the statute in the absence of a
two-way bribery agreement.

But Brewster makes clear that it is not, and the
reason is plain. The bribery statute does not simply
forbid “offers” of things of value, “demands” of things of
value, “seeking” of things of value, “receiving” things of
value or “acceptance” of things of value – it requires
that such conduct be undertaken “corruptly” and with
“specific intent to influence” an official act. 18 U.S.C.
§ 201(b)(1)(A). Those are the statutory terms – and

U.S. App. LEXIS 17531 (1st Cir. Aug. 21, 2013) (see discussion
infra at 9.)
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particularly the term “corruptly” – from which the
agreement element arises, and those terms apply
equally to public officials and third parties alike.2

Eliminating the agreement requirement thus
finds no precedent under the bribery laws, even as to
private individuals. It instead creates a new crime
involving “briberyesque” conduct that does not amount
to bribery. To permit such a result would revive the
expansive and questionable uses of the honest services
fraud law that Skilling seemingly sought to foreclose.

2 Even if § 201(b) allowed bribery to be proven against a private
individual in the absence of an agreement – which it does not –
that would not necessarily mean that a paradigmatic case of
bribery had been proven sufficient to fit within the reach of the
honest services fraud law. To be sure, Skilling cited § 201(b) as a
helpful benchmark in discerning the content of the narrowed
honest services fraud law, but the Court did not suggest that
§ 1346 incorporates the bribery law in its entirety (thus rendering
§ 201(b) superfluous), or that honest-services-fraud-prosecutions
that omit the fiduciary breach of the public’s trust targeted by
§ 1346 can be pursued simply because they might be permitted
under an expansive reading of the bribery laws. Skilling, 130 S.
Ct. at 2933-34 & n.45 (noting that honest services fraud law
“draws content” from bribery statute but “overlap” is not com-
plete”). Petitioner has also consistently left open the possibility
that there would be some outlier cases covered by the bribery
statute that would not constitute the sorts of “paradigmatic”
bribery cases incorporated by the honest services fraud law.
11/15/12 Tr. of Oral Argument at 10 (Court of Appeals asks
whether Petitioner takes position that, assuming arguendo
§ 201(b) bribery does not require proof of agreement, “honest-
services fraud species of bribery” does; Petitioner confirms that
position, noting that Skilling “emphasized paradigmatic cases of
bribery” involving a “fiduciary breach”).
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According to the government, the lower courts’
imposition of a specific intent requirement dispels
these concerns. Br. in Opp’n at 12-13. But the amicus
briefs, and this prosecution, amply demonstrate oth-
erwise. A focus on pure intent provides a lay jury with
no objective basis to decide whether a lobbyist – whose
every action is taken to “influence” public officials on
behalf of clients – intended to achieve the sort of “cor-
rupt” influence contemplated by the statute. Without
an objective standard – supplied by the agreement
requirement – it is far too easy to portray legitimate
lobbying as corrupt influence peddling, leading to the
very sort of confusion that jurors expressed during the
two trials in this case. This Court should grant the
petition to determine whether Skilling permits the
substantial and dangerous expansion of the honest
services fraud law that the court of appeals decision
sanctions, and the government now defends.

b. As to the lower court conflict, the gov-
ernment seeks to draw untenable distinctions between
the lower court cases cited in the Petition and Mr.
Ring’s case. This attempt should fail, as the D.C. Cir-
cuit’s decision is not simply in “tension” with the
decisions of other courts of appeals (as the government
grudgingly admits), Br. in Opp’n at 15, it is fundamen-
tally irreconcilable with those decisions.

As of the time the Petition was filed, Mr. Ring
identified four cases that conflicted with the D.C. Cir-
cuit’s decision in his case. United States v. Rosen, 716
F.3d 691 (2d Cir. 2013); United States v. Terry, 707
F.3d 607, 612, 614, reh’g denied, 2013 U.S. App. LEXIS
9287 (6th Cir. Apr. 29, 2013); United States v. Wright,
665 F.3d 560, 568 (3d Cir. 2012); United States v.
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Scruggs, 714 F.3d 258, 266 (5th Cir. 2013). Pet. at 12-
15.

Each indisputably reads this Court’s decision in
Skilling as compelling proof of a bribery agreement in
honest-services-fraud-by-bribery cases. Rosen, 716
F.3d at 699-700 (honest-services-fraud-by-bribery
required proof of “an illegal quid pro quo agreement,”);
Terry, 707 F.3d at 612, 614 (“agreement is the key
component of a bribe,”); Wright, 665 F.3d at 568 (“[t]he
key to whether a gift constitutes a bribe is whether the
parties intended for the benefit to be made in exchange
for some official action . . . .”); Scruggs, 714 F.3d at 266
(finding Skilling limiting construction satisfied be-
cause of “the existence of a corrupt bribery agreement”
between the defendant and the public official).

The government suggests that these cases do
not conflict with the decision below because they all
involved prosecutions of public officials or involved a
discussion of the agreement requirement that was not
“outcome determinative.” Br. in Opp’n at 13-15. But
as discussed in the previous sections, and as the cited
opinions make clear, honest-services-fraud-by-bribery
requires proof of an illicit compact in all cases, not just
those charging a public official. See supra at 2-4. Nor
is it any answer to say that these discussions were not
“outcome determinative” because the trial court had
required proof of a bribery agreement, and the jury
found such proof. A fair reading of each case shows
that the courts there addressed the same fundamental
question that the D.C. Circuit did – whether Skilling
requires proof of a bribery agreement in honest-
services-fraud-by-bribery cases – and arrived at pre-
cisely the opposite answer. Going forward, juries in
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the Second, Third, Fifth and Sixth Circuits will indis-
putably need to find proof of an agreement to find
honest-services-fraud-by-bribery; District of Columbia
juries, if this opinion is left to stand, will not.

Indeed, in the time since the Petition was filed,
this conflict has only deepened. Earlier this month,
the First Circuit held that proof of an honest-services-
fraud-by-bribery scheme involving a public official and
a third party as defendants, “the government must
prove that an agreement for a quid pro quo existed.”
United States v. McDonough, __ F.3d __, Nos. 11-2130
& 11-2163, 2013 U.S. App. LEXIS 17531, at *17 (1st
Cir. Aug. 21, 2013). Just as in the other cases dis-
cussed in the Petition, moreover, the First Circuit then
went on to attempt to provide additional definition of
this element, relying heavily on the Sixth Circuit’s
Terry opinion:

[w]hat is needed is an agreement . . . which can be
formal or informal, written or oral. As most brib-
ery agreements will be oral and informal, the
question is one of inferences taken from what the
participants say, mean and do, all matters that ju-
ries are fully equipped to assess.

Id. (quoting Terry, 707 F.3d at 613).

McDonough is also irreconcilable with the
decision below. That decision deepens the split, and
underscores the need for this Court’s corrective in-
tervention.

2. The second question presented pertains to
the evidentiary use of indisputably lawful campaign
contributions in public corruption cases. Like the
court of appeals, the government argues that broad
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language from Wisconsin v. Mitchell, 508 U.S. 476, 489
(1993), and in particular its suggestion that the First
Amendment “does not prohibit the evidentiary use of
speech to establish the elements of a crime or to prove
motive or intent,” is dispositive. But the government
cannot dispute the very different context in which
Mitchell arose, nor can it dispute the substantial ten-
sion that exists between the Mitchell language and
this Court’s decisions in McCormick v. United States,
500 U.S. 257 (1991), and Citizens United v. Federal
Election Commission, 558 U.S. 310, 359 (2010). The
clear limits on the government’s ability to criminalize
campaign speech under the anti-corruption laws estab-
lished by those cases are difficult to square with the
court of appeals’ categorically rejection of any First
Amendment limitations on the evidentiary use of cam-
paign speech to prove elements of the underlying
criminal offense.

As noted in the Petition, at 18-19, the Second
Circuit took a much more nuanced view of things in
United States v. Caronia, 703 F.3d 149 (2d Cir. 2012).
While the government casts Caronia aside as not di-
rectly on point, it cannot meaningfully dispute the
contrast in approaches between the Caronia decision
and this one. The Second Circuit in Caronia clearly
entertained the possibility that the First Amendment
has a role to play in restricting the use of lawful, First
Amendment conduct as evidence in criminal trials.
See also Dawson v. Delaware, 503 U.S. 159, 167 (1992).

The D.C. Circuit took the opposite approach
here. While the two cases admittedly arose under
different circumstances, given the categorical language
of Mitchell, it is unlikely that the law will develop
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further in the absence of corrective intervention by this
Court. Only this Court can determine whether and
how its decisions in McCormick and Citizens United
restrict the government’s ability to utilize indisputably
lawful campaign speech as evidence of a crime. Espe-
cially given the chilling effect that the D.C. Circuit’s
ruling could have on lawful campaign contributions,
the Court should not wait for additional development
on this issue.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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