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1
CAPITAL CASE
QUESTION PRESENTED

In Virginia, a defendant convicted of capital
murder is subject to only two possible punishments:
death, or life imprisonment without the possibility of
parole. As in other jurisdictions, the prosecution
commonly seeks the death penalty on the ground
that the defendant is dangerous. The question
presented is whether, as a matter of either due
process or the Eighth Amendment right to present
evidence in mitigation, the defendant in such a case
1s entitled to oppose a death sentence by introducing
evidence that he will pose a low risk of violence in
the prison setting.
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1
PETITION FOR A WRIT OF CERTIORARI

Petitioner Mark Eric Lawlor respectfully
petitions for a writ of certiorari to the Virginia
Supreme Court in Lawlor v. Commonwealth, No.
120481.

OPINIONS BELOW

The Supreme Court of Virginia’s decision is
reported at 738 S.E.2d 847 (2013) and is reprinted at
Pet. App. 1a-104a. The trial court’s oral rulings are
unreported and appear at Pet. App. 105a-281a.

JURISDICTION

The judgment of the Supreme Court of Virginia
was entered on January 10, 2013. On March 8, 2013,
that court denied a timely motion for rehearing. Pet.
App. 282a. On April 15, 2013, the Chief Justice
extended the time to file a petition for writ of
certiorari to and including August 5, 2013. This
Court has jurisdiction under 28 U.S.C. § 1257(a).

RELEVANT CONSTITUTIONAL AND
STATUTORY PROVISIONS

The relevant constitutional and statutory
provisions are reprinted at Pet. App. 327a-332a.

STATEMENT

1. Petitioner Mark Eric Lawlor, a man ravaged
by addictions to alcohol and crack cocaine, spent his
childhood in an atmosphere of almost unrelenting
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trauma. See, e.g., JA24:10921-10935." His mother
frequently flew into uncontrolled rages, beating him
with belts, hairbrushes, and even rolling pins. See
1d.; JA24:10942-10943. It was not unusual for Mr.
Lawlor’s mother to beat this “skin and bones” child
so badly that his sister “thought she was going to kill
him.” JA24:10956-10957; see JA24:10926-10927
(beatings accompanied by phrases such as “I wish I'd
never had you”).

Mr. Lawlor’s father, meanwhile, was a serial
pedophile who assaulted Mr. Lawlor’s young cousins,
groomed Mr. Lawlor’s sister as a sexual partner from
the age of five, and continued to rape her into her
teenage years. See, e.g, JA24:10945-10949;
JA24:11090; JA24:11133-11136. When a sixteen-
year-old Mr. Lawlor tried to defend his sister against
the last of these attacks, his father made him strip to
his underwear and forced him at gunpoint out of the
house and into the snow. See JA24:10990-10991.

From then on, Mr. Lawlor was on his own, falling
prey to other adult victimizers and — unsurprisingly
— becoming addicted to drugs and alcohol. See
JA24:11404-11405; JA26:11915. He repeatedly
strove to break free of his addictions but did not
succeed, falling into a cycle of intoxicant-induced
crimes and consequent incarcerations. See
JA23:10704-10705; JA24:11012; JA24:11369;
JA24:11380; JA25:11677-11680; JA26:11916-11922.

' Citations to “JA” are to the Joint Appendix filed in the
Supreme Court of Virginia.
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While imprisoned, and thus lacking access to drugs
and alcohol, Mr. Lawlor was a well-behaved and
compliant prisoner who posed no danger to inmates,
staff, or anyone else with whom he came into contact.
See, e.g., JA25:11724-11725; JA25:11729;
JA25:11747-11762; JA25:11816-11822; JA25:11831-
11835; JA25:11842-11845.

In 2008, newly released from prison, Mr. Lawlor
was working as an apartment leasing agent and

undergoing substance abuse counseling. See
JA23:10819-10824. His addictions again took hold,
however, and spiraled out of control. See

JA23:10825; JA23:10843-10846. During his final
binge, Mr. Lawlor ingested an amount of crack more
than fifty times the typical street dose and
exhibited a  dramatic  personality  change.
JA22:10191-10217; JA22:10246 JA22:10285;
JA22:10381-10382. It was during this episode that
he bludgeoned and killed Genevieve Orange, a

resident of the apartment complex where he worked.
JA23:10536-10537.

At trial, Mr. Lawlor’s counsel acknowledged that
he had committed the murder but argued that,
because of his intoxicated state, he was incapable of
forming the intent necessary for a capital murder
conviction. See JA21:9461. The jury disagreed and
convicted him on two counts of capital murder:
murder in the commission of abduction with the
intent to defile, in violation of Va. Code § 18.2-31(1),
and murder in the commission of rape or attempted
rape, in violation of Va. Code § 18.2-31(5).
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2. In Virginia, a defendant convicted of capital
murder faces only two possible punishments: death,
or life imprisonment without the possibility of parole.
Va. Code §19.2-264.4(A). A judge may impose a
death sentence only if, following a penalty-phase
trial, the jury recommends that the defendant be
executed. Va. Code § 19.2-264.2. For the jury to
recommend a death sentence, it must find one or
both of the two statutory aggravating factors beyond
a reasonable doubt. Va. Code § 19.2-264.4(C).

Before Mr. Lawlor’s sentencing jury, the
prosecution charged both aggravators: that “there is
a probability that the defendant would commit
criminal acts of violence that would constitute a
continuing serious threat to society,” and that the
offense “was outrageously or wantonly vile, horrible
or inhuman in that it involved torture, depravity of
mind or an aggravated battery to the victim.” Va.
Code § 19.2-264.2. The prosecution relied on the
brutal nature of Mr. Lawlor’s crime, as well as his
history of other violent acts. JA28:12814-12824.

The defense, for its part, did not deny the
brutality of Ms. Orange’s murder. See JA28:12824.
The defense’s theory was that (a) Mr. Lawlor had
committed violent crimes, but all while under the
influence of intoxicants; (b) while imprisoned in the
past, without access to drugs or alcohol, Mr. Lawlor
had been a model prisoner; (c) if imprisoned for life
without parole, Mr. Lawlor posed only a minimal
risk of serious acts of violence; and (d) the fact that
he had recently committed a brutal murder outside
prison did not change that assessment. See, e.g.,
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JA28:12847-12860. To support this theory, the
defense presented evidence of Mr. Lawlor's good
behavior during past periods of incarceration, as well
as his struggles with addiction outside prison. See,
e.g., JA25:11724-11725; JA25:11729; JA25:11748-
11762; JA25:11816-11822; JA25:11831-11835;
JA25:11842-11845; JA24:11369; JA24:11380;
JA26:11916-11922.

To tie its theory together, the defense sought to
present expert testimony from Dr. Mark
Cunningham — a psychologist and researcher on
prison violence risk assessment who had testified in
numerous capital trials — that, if imprisoned for life
without parole, Mr. Lawlor would pose a minimal
risk of violence in prison and would likely adapt
positively to the prison environment. Pet. App. 286a-
326a. The prosecution did not contest Dr.
Cunningham’s qualifications, nor did it challenge the
reliability of his opinions. Rather, the prosecution
contended that Dr. Cunningham’s testimony was
irrelevant, under a series of Virginia Supreme Court
cases limiting a capital defendant’s right to introduce
evidence about his risk of violence in prison. FK.g.,
Pet. App. 106a-130a.

The trial court largely excluded Dr.
Cunningham’s testimony that Mr. Lawlor was
unlikely to commit serious acts of violence in prison.
See Pet. App. 123a-124a, 157a-159a, 160a-162a,
163a, 176a-177a, 179a-180a, 181a-198a, 204a, 215a,
226a, 228a, 230a-231a, 232a-234a, 235a-236a, 240a-
241a, 273a-274a, 279a-281a. The court did so
notwithstanding the defense’s argument that the
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testimony was constitutionally protected both as
mitigation evidence and as rebuttal evidence.” The
thrust of the court’s rulings — both at the bench and
in open court — was that (a) the future-
dangerousness inquiry, as defined by statute,
requires that the jury consider the defendant’s
likelihood of committing acts of violence “that would
constitute a continuing serious threat to society”; (b)
“society” includes non-prison society; and (c) evidence
of the low risk that a capitally sentenced defendant
poses in prison therefore is irrelevant, because such
evidence does not address the defendant’s risk of
violence in the non-prison component of society. See,
e.g., id. at 161a-162a, 176a-198a. The court reached
these conclusions even though, for a defendant
convicted of capital murder in Virginia, the only
alternative to a death sentence is life imprisonment
without parole.

Because Dr. Cunningham’s testimony was largely
excluded, the defense made a formal written proffer
and moved to recall the witness. Pet. App. 277a-
278a, 321a-325a. According to the proffer, Dr.

*See JA5:1730-1731 (pretrial motion for order admitting Dr.
Cunningham’s testimony relying expressly on “[Mr. Lawlor’s]
right to be free from cruel and unusual punishment, his right to
due process, ... and other rights safeguarded by the United
States Constitution™); JAS8:3025 (in limine filing seeking
admission of testimony “as evidence in both mitigation and
rebuttal under Lockett v. Ohio, Skipper v. South Carolina, . . .
Penry v. Lynaugh, landl Tennard v, Dretke® (citations
omitted)); Pet. App. 189a.
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Cunningham would have testified that “based on my
analysis of all of the relevant risk factors which are
specific to Mr. Lawlor’s prior history and
background, that Mr. Lawlor represents a very low
risk for committing acts of violence while
incarcerated.” Pet. App. 324a. Dr. Cunningham
would have explained that his opinion rested on an
assessment of seven different risk factors specific to
Mr. Lawlor, including his age, his education, and his
prior behavior while incarcerated. Pet. App. 322a-
324a. The court generally rejected the proffered
testimony. Pet. App. 279a-281a.

At the conclusion of the evidence, the jurors
deliberated as to Mr. Lawlor’s punishment. After
nearly two days, they sent a series of notes
demonstrating a keen interest in the question of
future dangerousness — and, in particular, in how to
take account of the setting in which Mr. Lawlor
would serve his sentence. See JA28:12911 (“Re:
Continuing threat to society” — “Society means prison
society or society in general?”); JA28:12920 (“In the
answer to our question re: ‘continuing threat to
society’ are we to consider ‘society in general’ is free
society or Mark Lawlor as a prisoner in society inside
and outside the wire?”); JA28:12920 (“If imprisoned
for life, what physical constraints would Mark
Lawlor be under outside of his cell while exposed to
other persons? inside prison? outside prison?”).

Shortly after the court responded to the last of
these notes, the jury returned a verdict of death for
each of the two convictions. Declining to override the
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jury’s recommendation, the court imposed two
sentences of death.

3. On direct appeal to the Supreme Court of
Virginia, Mr. Lawlor argued that the court had
committed federal constitutional error by excluding
Dr. Cunningham’s testimony both as rebuttal
evidence (in violation of his due process right) and as
mitigating evidence (in violation of the prohibition
against cruel and unusual punishment).” The court
affirmed.

a. As to due process, the court recognized that
“[wlhere the Commonwealth alleges that the future
dangerousness factor applies and adduces evidence
to prove it, the defendant has a due process right to
rebut that evidence.” Pet. App. 64a (citing Simmons
v. South Carolina, 512 U.S. 154, 164 (1994)). Yet for
purposes of that aggravating factor, the court
reasoned, “the issue is not whether the defendant is
physically capable of committing violence, but
whether he has the mental inclination to do so.” Pet.

> See, e.g., Opening Brief of Appellant, Lawlor v.
Commonwealth, No. 120481 (Va. 2012), at 13 (assigning error
to trial court’s “improperly excluding relevant mitigating
evidence in the form of testimony of Dr. Mark Cunningham”
and “improperly excluding relevant rebuttal evidence in the
form of testimony of Dr. Mark Cunningham”); id at 45-46
(arguing that Dr. Cunningham’s opinions were admissible as
rebuttal under Skipper v. South Carolina); id. at 46-49 (arguing
that Dr. Cunningham’s opinions were admissible as mitigation
under Skipper v. South Carolina, Tennard v. Dretke, and
Lockett v. Ohio).
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App. 66a; see id. at 67a (“In short, the question of
future dangerousness 1s about the defendant’s
volition, not his opportunity, to commit acts of
violence.”).

Having defined the aggravating factor in this
manner, the court then squarely held that “evidence
concerning a defendant’s probability of committing
future violent acts, limited to the penal environment,
i1s not relevant to consideration of the future
dangerousness aggravating factor set forth in” the
Virginia Code. Pet. App. 68a. Dr. Cunningham’s
excluded testimony was inadmissible, the court
reasoned, because it “expressed [his] opinion of
Lawlor’s risk of future violence in prison society only,
rather than society as a whole.” /Id.

b. The court reached the same result with respect
to the claim that Dr. Cunningham’s testimony was
admissible as mitigating evidence. The court
acknowledged that, under this Court’s precedents,
“the sentencer [must] not be precluded from
considering, as a mitigating factor, any aspect of a
defendant’s character or record and any of the
circumstances of the offense that the defendant
proffers as a basis for a sentence less than death.”
Pet. App. 70a (alteration in original; quotation marks
omitted). It even purported to acknowledge that,
under this rule, “a defendant’s probability of
committing violence, even when confined within a
penal environment, 1is vrelevant as mitigating
evidence of his character.” Id. Yet the court held
that this is the rule only if “the evidence establishing
that probability arises specifically from his character
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and is sufficiently personalized to him.” /d. Thus,
the court reasoned, “the relevant inquiry is narrowly
focused on whether the particular defendant is
inclined to commit violence in prison, not whether
prison security or conditions of confinement render
him incapable of committing such violence.” Id. In
addition, “testimony relevant to a defendant’s
propensity to commit violence while incarcerated
necessarily must be personalized to the defendant
based on his specific, individual past behavior or
record”; otherwise, “it cannot constitute evidence of
the defendant’s personal character and would be
irrelevant even for purposes of mitigation.” Id. at
Tla.

The overwhelming majority of the testimony that
Dr. Cunningham proposed to offer, the court
maintained, was insufficiently personalized to be
admissible. The court reasoned that “[m]erely
extracting a set of objective attributes about the
defendant and inserting them into a statistical model
created by compiling comparable attributes from
others, to attempt to predict the probability of the
defendant’s future behavior based on others’ past
behavior does not fulfill the requirement that
evidence be ‘peculiar to the defendant’s character,
history, and background’ under [Virginia Supreme
Court precedent].” Pet. App. 71a. Dr. Cunningham’s
statistically-based data, under this standard,
generally was not probative of Mr. Lawlor’s
“disposition to make a well-behaved and peaceful
adjustment to life in prison,” and thus was
inadmissible. Id. at 75a (quoting Skipper v. South
Carolina, 476 U.S. 1, 7 (1986)).
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REASONS FOR GRANTING THE WRIT

In Jurek v. Texas, 428 U.S. 262 (1976) this Court
approved Texas’s future-dangerousness aggravator —
which used language materially identical to
Virginia’s — as a means to guide the jury’s
determination whether to sentence a defendant to
death. See id. at 276-77. Though recognizing that it
1s “not easy to predict future behavior,” the Court
reasoned that “[t]he fact that such a determination is
difficult . .. does not mean that it cannot be made.”
Id. at 274-75. “What 1s essential,” the court
explained, “is that the jury have before it all possible
relevant information about the individual defendant
whose fate it must determine.” Id. at 276.

Consistent with Jureks command as to the
breadth of information to be placed before the jury,
this Court has twice made clear that a court cannot
prevent the jury from hearing -context-specific
information informing a prediction of the defendant’s
future dangerousness. First, in Skipper v. South
Carolina, the Court held that the Eighth
Amendment did not permit the exclusion of
testimony regarding the defendant’s good behavior
while incarcerated. 476 U.S. 1, 4-5 (1976); see id. at
4 (recognizing that “the jury could have drawn
favorable inferences from this testimony regarding
petitioner’s character and his probable future
conduct if sentenced to life in prison”). The Court
also explained that “[wlhere the prosecution
specifically relies on a prediction of future
dangerousness in asking for the death penalty,”
exclusion of evidence on this point violates “the
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elemental due process requirement that a defendant
not be sentenced to death ’on the basis of information
which he had no opportunity to deny or explain.” Id.
at 5 n.1.

Eight years later, in Simmons v. South Carolina,
the Court held that, where the prosecution relies on
a prediction of future dangerousness in seeking the
death penalty, due process entitles the defendant to
inform the jury that, if not sentenced to death, he
will never be released on parole. 512 U.S. 154, 156
(1994) (plurality opinion); see id. at 178 (O’Connor,
J., concurring in the judgment) (agreeing that
“[wlhere the State puts the defendant’s future
dangerousness in issue, and the only available
alternative sentence to death is life imprisonment
without possibility of parole, due process entitles the
defendant to inform the capital sentencing jury — by
either argument or instruction — that he is parole
ineligible”). “[IIf the State rests its case for imposing
the death penalty at least in part on the premise that
the defendant will be dangerous in the future,” the
Simmons plurality explained, “the fact that the
alternative sentence to death is life without parole
will necessarily undercut the State’s argument
regarding the threat the defendant poses to society.”
1d. at 168-69.

Against this background, courts nationwide have
recognized that evidence of the specific risk that a
defendant poses in a prison environment is relevant
and admissible — and, more broadly, have recognized
that a defendant’s risk of violence in prison is a vital
component of the future dangerousness inquiry.
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Virginia, which has executed more people than any
state other than Texas, is the lone exception. As the
decision below reflects, Virginia treats evidence
bearing specifically on the defendant’s in-prison risk
of violence, including predictive expert testimony, as
inadmissible because such evidence fails to address
his likely behavior in a setting in which he will never
be present. Particularly in view of the “unique ...
severity and irrevocability” of a death sentence,
Gregg v. Georgia, 428 U.S. 153, 187 (1976),
certiorari is warranted to address the gulf between
Virginia and the rest of the nation, and to resolve the
resulting conflict between Virginia jurisprudence and
decisions of this Court.

I. Virginia Is Alone In Excluding Evidence About
The Threat The Defendant Poses In Prison.

Jurek prompted Oklahoma, Virginia, Idaho,
Oregon, and Wyoming to incorporate future
dangerousness predictions into their own capital
sentencing statutes. See 1976 Okla. Laws 1st Extra.
Sess., ch. 1, codified as amended at 21 Okla. Stat. §
701.12; 1977 Va. Acts, ch. 492 (Virginia), codified as
amended at Va. Code § 192.264-4; 1977 Idaho Laws
ch. 155, codified as amended at Idaho Code § 19-
2515; 1985 Or. Laws, ch. 3, codified at Or. Stat. §
163.150; 1989 Wyo. Laws, ch. 171, codified at Wyo.
Stat. § 6-2-102. Two other states classify the absence
of future dangerousness as a statutory mitigating
factor. See Wash. Rev. Code § 10.95.070(8); Colo.
Rev. Stat. § 18-1.3-1201(4)(k). At least twelve more
states — as well as the federal system — now allow
consideration of the defendant’s future
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dangerousness (or lack thereof) as a nonstatutory
aggravating or mitigating factor. See 18 U.S.C. §
3592(c) (“The jury ... may consider whether any
other aggravating factor for which notice has been
given exists.”); Whatley v. State, No. CR—-08—0696, __
So. 3d __, 2010 WL 3834256, at *39-41 (Ala. Crim.
App. Dec. 16, 2011); People v. Thomas, 269 P.3d
1109, 1149 (Cal. 2012); Lucas v. State, 555 S.E.2d
440, 448-49 (Ga. 2001); State v. Brumfield, 737 So.2d
660, 665 (La. 1998); State v. Deck, 303 S.W.3d 527,
543-44 (Mo. 2010); State v. Smith, 705 P.2d 1087,
1103-05 (Mont. 1985); Redmen v. State, 828 P.2d
395, 400 (Nev. 1992), overruled on other grounds by
Alford v. State, 906 P.2d 714 (Nev. 1995); State v.
Steen, 536 S.E.2d 1, 30-31 (N.C. 2000); State v.
Campbell, 765 N.E.2d 334, 341-43 (Ohio 2002);
Commonwealth v. Trivigno, 750 A.2d 243, 253-54
(Pa. 2000); State v. Tucker, 478 S.E.2d 260, 270 (S.C.
1996); State v. Arguelles, 63 P.3d 731, 759 (Utah
2003).

Thus, consideration of a defendant’s prospective
risk of violence 1is integral to capital sentencing
proceedings nationwide. Yet no jurisdiction other
than Virginia has interpreted its capital sentencing
scheme to forbid — or sharply restrict — the admission
of evidence bearing on the specific risk of violence
that the defendant would pose in prison. Quite the
contrary: admission of such evidence is routine in
many jurisdictions, and some federal courts have
gone so far as to bar future-dangerousness evidence
that 1s not specific to the prison context. This Court
should grant review to resolve the split between
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Virginia, on the one hand, and the settled practice of
numerous other jurisdictions, on the other.

A. Virginia Prohibits Or Sharply Restricts
Evidence Of A Defendant’s Future
Dangerousness In Prison.

1. In a series of decisions, the Supreme Court of
Virginia has increasingly cabined, then eliminated, a
defendant’s right to rebut the prosecution’s charge of
future dangerousness by introducing evidence that
he will not pose a threat of violence in prison. In
Burns v. Commonwealth, the Virginia court held
that “evidence regarding the quality and structure of
an inmate’s life in a maximum security prison, as
well as the prison’s safety and security features,” is
inadmissible to rebut the future-dangerousness
aggravator. 541 S.E.2d 872, 893 (Va. 2001). The
court maintained that evidence that the defendant’s
“opportunities to commit criminal acts of violence in
the future would be severely limited in a maximum
security prison” was irrelevant because “the relevant
inquiry is not whether [the defendant] coul/d commit
criminal acts of violence in the future but whether he
would” Id; see Bell v. Commonwealth, 563 S.E.2d
695, 714 (Va. 2002) (reaffirming holding of Burns);
see also Lovitt v. Commonwealth, 537 S.E.2d 866,
878-79 (Va. 2000) (rejecting argument that “the only
society that should be considered in this case for
purposes of ‘future dangerousness’ is prison society”).

Relying on Burns and Bell, the Virginia Supreme
Court has expanded its rule of inadmissibility
beyond testimony about prison conditions
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themselves. In Porter v. Commonwealth, 661 S.E.2d
415 (Va. 2008), the court deemed irrelevant an
expert’s “statistical projection of how prison
restrictions could control an inmate (situated
similarly to what he would project Porter to face) in a
likely prison setting.” Id. at 440-41. And in Morva v.
Commonwealth, 683 S.E.2d 553 (Va. 2009), the court
ruled inadmissible an “individualized assessment . . .
of the likelihood that Mr. Morva will commit acts of
serious violence if confined for life.” Id. at 562, 566.
Relying on Virginia’s capital sentencing statute, the
court insisted that “[tlhe relevant evidence
surrounding a determination of future
dangerousness consists of the defendant’s history
and the circumstances of the defendant’s offense.”
Id. at 565. Meanwhile, the dissent in Morva
criticized the majority for “effectively excludling] all
future prison risk assessment evidence and
establishling] a per se rule of inadmissibility.” Id. at
572 (Koontz, J., dissenting).

The decision below confirms that the Supreme
Court of Virginia’s position is exactly as the Morva
dissent characterized it. Under the court’s ruling
here, evidence about a defendant’s risk of violence,
limited to the prison setting, 1s categorically
Inadmissible as rebuttal to the prosecution’s charge
of future dangerousness — even though, by law, a
convicted capital murderer can never be released on
parole. The court could not have put it more clearly:
“To be admissible as evidence rebutting the future
dangerousness aggravating factor under the
statutes, expert opinion testimony must not narrowly
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assess the defendant’s continuing threat to prison
society alone.” Pet. App. 69a.

2. Virginia is scarcely more forgiving with respect
to a defendant’s right to present prison-risk evidence
by way of mitigation. The story is much the same as
with rebuttal evidence: over time, the Supreme
Court of Virginia’s decisions have become
increasingly entrenched against the admissibility of
such evidence.

In Cherrix v. Commonwealth, 513 S.E.2d 642 (Va.
1999), the Virginia court held that evidence of “the
general nature of prison life,” including “what prison
life would be like for Cherrix if he received a life
sentence,” was inadmissible as mitigation. [Id. at
653. The court reasoned that “none of this evidence
concerns the history or experience of the defendant.”
1d; see Walker v. Commonwealth, 515 S.E.2d 565,
574 (Va. 1999) (holding similar testimony
inadmissible under Cherrix); Bell, 563 S.E.2d at 714
(similar).

The Supreme Court of Virginia has expanded its
rule of inadmissibility in the mitigation context to
encompass testimony about how the defendant would
likely behave in prison in view of his conditions of
confinement. In Juniper v. Commonwealth, 626
S.E.2d 383 (Va. 2006), the court ruled the expert’s
“testimony on future dangerousness in a prison
setting” inadmissible as mitigation because it was
not “grounded on Juniper’s specific characteristics in
the context of his future adaptability in a prison
setting.” 626 S.E.2d at 422-24. The court in Porter
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reached a similar conclusion, deeming an expert’s
testimony on “the risk of future dangerousness posed
by the defendant if incarcerated in a Virginia
penitentiary for life” inadmissible as mitigation
because it was insufficiently particularized to the
defendant’s own character and background. 661
S.E.2d at 435, 439-42. And in Morva, the court
deemed the proposed expert testimony inadmissible
as mitigation, maintaining that it was insufficiently
“individualized as to Morva’s prior history, conviction
record, or the circumstances of his offense.” 683
S.E.2d at 566.

The decision in this case demonstrates that the
mitigation restriction announced in Juniper, Porter,
and Morva bars — as irrelevant — statistically based
expert predictions of a defendant’s risk of violence in
prison. Even when firmly grounded in the
defendant’s own characteristics, such testimony
generally i1s inadmissible as mitigation because it
supposedly is not “peculiar to the defendant’s
character, history, and background.” Pet. App. 71a
(quotation marks omitted). In the view of the
Virginia Supreme Court, “extracting a set of
objective attributes about the defendant and
inserting them into a statistical model created by
compiling comparable attributes from others . . . does
not fulfill the requirement that evidence be ‘peculiar
to the defendant’s character, history, and
background’ under Morva.” Id.
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B. Other Jurisdictions Embrace Prison-
Specific Future Dangerousness
Evidence.

In sharp contrast to Virginia, other jurisdictions
recognize that prison-specific future dangerousness
evidence — including expert testimony similar to that
offered in this case — is relevant and, indeed, critical
to the jury’s prediction of the defendant’s risk of
violence. This Court should grant certiorari to
address the conflict between Virginia and other state
courts on the important questions at issue.

1. Texas. The Texas Court of Criminal Appeals
has repeatedly made clear that the in-prison setting
of a defendant’s confinement is a vital component of
the future dangerousness inquiry. In Coble v. State,
for instance, the court explained that “the likelihood
that a defendant does not or will not pose a
heightened risk of violence in the structured prison
community 1s a relevant, indeed important,
criterion,” even though “it is not the exclusive focus
of the ‘future dangerousness’ issue.” 330 S.W.3d 253,
269 (Tex. Crim. App. 2010) (emphasis added). It is
1mpossible to square this position with the decision
below, under which evidence of a defendant’s
minimal risk of violence in prison 1i1s deemed
irrelevant because it supposedly does not tell the
whole story. Pet. App. 69a (testimony “must not
narrowly assess the defendant’s continuing threat to
prison society alone”).

Confirming that the future-dangerousness
Inquiry encompasses the specific risk that a
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defendant poses in prison, the Texas Court of
Criminal Appeals recently overturned a death
sentence on the ground that, in the face of prison-
specific evidence offered by the defense, the
prosecution had failed to prove future
dangerousness. In Berry v. State, the defense
argued that the defendant “had been a threat only to
two of her own children, a threat which [would be]
virtually eliminated by a sentence of life
imprisonment throughout her child-bearing years.”
233 S.W.3d 847, 863 (Tex. Crim. App. 2007). The
appellate court agreed, observing that the defendant
will “be unable to bear more children before she has
served the minimum of forty calendar years and has
passed the age of 60.” Id. at 863 n.5; see id. at 863
(Gury was responsible for determining “whether she
would be a continuing danger in the actual
circumstances in which she would be living (prison),”
not “her continuing dangerousness in circumstances
in which she most assuredly would not be (the free
world)”).

Further illustrations of Texas’s acceptance of
prison-specific evidence include an ineffective-
assistance case in which counsel had presented
testimony about the defendant’s potential threat
within prison. The Court of Criminal Appeals
accepted this as a reasonable strategy: it explained
that one legitimate defense goal could have been to
“persuade the jury that ... appellant would not be a
future danger if imprisoned for life because the
prison system’s procedures and techniques would
control or eliminate his tendency toward violence.”
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Garcia v. State, 57 S.W.3d 436, 441 (Tex. Crim. App.
2001). Defense experts in Texas also testify about
the defendant’s lack of access to drugs or other
inflammatory environmental factors in prison. See,
e.g., White v. Thaler, No. H-02-1805, 2011 WL
4625361, *2 (S.D. Tex. Sept. 30, 2011) (describing
testimony of two psychologists who opined that
defendant’s danger was associated with his drug use
and that he would not have access to drugs in
prison), certificate of appealability denied, No. 12-
70032, 2013 WL 1442568 (5th Cir. Apr. 1, 2013) (per
curiam). And Dr. Cunningham, the expert whose
testimony was excluded in this case, has provided
similar testimony in such Texas cases as Milam v.
State, No. AP-76,379, 2012 WL 1868458, at *5-6
(Tex. Crim. App. May 23, 2012).

2. Oklahoma. The Oklahoma Court of Criminal
Appeals has held that prison-specific future-
dangerousness evidence is relevant and admissible.
In Rojem v. State, for instance, the trial court
permitted Dr. Cunningham himself to testify about
the defendant’s “potential for future dangerousness
in prison,” but then objected to the mention of “DOJ”
in a demonstrative crediting the source of his
statistics. 207 P.3d 385, 389-92 (Okla. Crim. App.
2009). In reversing the trial court’s restriction of the
testimony, the Oklahoma high court held that Dr.
Cunningham’s prison-specific evidence was “relevant
and otherwise admissible,” relying in part on a
defendant’s entitlement to a “meaningful chance to
present his complete defense.” Id. at 391.
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Decisions of the Oklahoma high court make clear
that, in practice, the future-dangerousness inquiry
often focuses on the threat the defendant would pose
in a structured prison environment. See, e.g.,
Underwood v. State, 252 P.3d 221, 252 (Okla. Crim.
App. 2011) (observing that “[liln the punishment
stage, the defense team focused on showing the jury
that Appellant was not a continuing threat if
confined to prison” (emphasis added)); Hanson v.
State, 206 P.3d 1020, 1030 (Okla. Crim. App. 2009)
(describing defense testimony that the defendant
“did not pose a continuing threat to society in a
regimented prison environment’ and noting that the
jury had rejected the future dangerousness
aggravator (emphasis added)); Magnan v. State, 207
P.3d 397, 408 (Okla. Crim. App. 2009) (holding that
“[the defendant’s] prior violent history coupled with
his in-court statements about the circumstances of
the instant crimes as well as his potential for future
violence if' incarcerated all provided the district court
judge with sufficient evidence to conclude beyond a
reasonable doubt that [he] presented a continuing
threat to society” (emphasis added)).

3. Oregon. For purposes of future dangerousness,
the Oregon Supreme Court has explained: “Society
includes prison society, as well as society at large.
When the jury considers the threat that the
defendant might pose because of future violent
crimes, it may consider the threat to prison society.”
State v. Douglas, 800 P.2d 288, 296 (Or. 1990)
(emphasis added). Consistent with that principle,
the Oregon court has made clear that defense
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experts may testify about the minimal danger the
defendant poses in prison: “[Aln expert might testify
that the defendant would not pose a threat to prison
society, because of its structured environment, but
would pose a threat to society at large, if released.”
1d. Oregon defense attorneys also make use of such
reasoning in closing arguments. See, e.g., State v.
Williams, 912 P.2d 364, 378 (Or. 1996) (“Jeff
Williams in jail is much less of a problem than Jeff
Williams on the street. And jail is where he is going
to be. . . . He’s not dangerous in the setting that he’s
going to be in.” (emphasis added)).

To be sure, prison-specific evidence does not
always benefit the defendant — yet the admissibility
of evidence that prison is a violent place underscores
that, in Oregon, evidence is not irrelevant simply
because it focuses on prison. For example, where a
defense attorney had made clear his intention “to
show [the defendant] is not dangerous to the people
he is going to be around which are adult males,” the
prosecution was also entitled to present evidence
“describling] part of the violent characteristics of the
institution in which defendant would be confined in
the immediate future.” State v. Sparks, 83 P.3d 304,
318-19 (Or. 2004). The Oregon Supreme Court
explained that “[elvidence of that violent
Institutional environment can assist jurors in
understanding whether defendant would face a
significant risk in prison of involvement in violent
acts against others.” /d at 319 (emphasis added).

4. Idaho. Although the Idaho Supreme Court has
not ruled on the admissibility of prison-specific
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future-dangerousness evidence, its trial courts
appear to admit such evidence as a routine matter.
See, e.g., Brief of Appellant, State v. Carson, 264
P.3d 54 (Idaho 2011) (No. 33229), 2010 WL 1555415
at *106 (describing expert testimony that “Mr.
Carson, based on research and Mr. Carson’s history,
‘1s at low risk for being violent in the future, and
particularly within the correctional system”); Brief
of Respondent, State v. McDermott, No. 32071 (Idaho
March 24, 2009), 2009 WL 909091, at *5 (noting
testimony from Dr. Cunningham that the defendant
“had an 84% chance of leading a non-violent prison
life in part because prison is ‘effective . . . at
containing the violence even of offenders that have
been at some risk™); Brief of Appellant, State v.
Payne, 199 P.3d 123 (Idaho 2006) (No. 28589), 2006
WL 3931730, at *39 (explaining that “Mr. Payne
presented evidence that . . . he is not likely to present
a future danger to others if he is incarcerated for the
rest of his life”). One opinion describes a trial judge
as having concluded that “the prison population was
just as much a part of the society which it was his
duty to protect in reaching the sentencing decision”
and that the defendant “would likely kill fellow
inmates if imprisoned.” State v. Paz, 798 P.2d 1, 16-
17 (Idaho 1990), overruled in part on other grounds
by State v. Card, 825 P.2d 1081 (1991).

5. Other states. States whose statutes do not
explicitly classify future dangerousness as an
aggravating factor nonetheless frequently admit
prison-specific evidence of future dangerousness and
recognize that the prison setting must be central to
the jury’s assessment of the danger that the
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defendant poses. See, e.g., Henry v. State, 604
S.E.2d 826, 829 (Ga. 2004) (holding that “[aln
argument that a death sentence 1s necessary to
prevent future dangerous behavior by the defendant
In prison must be based on evidence suggesting that
the defendant will be dangerous in prison’ (emphasis
added)); In re Yates, 296 P.3d 872, 894 (Wash. 2013)
(noting that defense counsel “presented testimony
from the manager of the intensive management unit
of the Washington State Penitentiary concerning the
infrequency of escapes and assaults”); People v.
Smithey, 978 P.2d 1171, 1212-13, 1217 (Cal. 1999)
(finding no prosecutorial misconduct where
prosecutor “urged the jury to return a verdict of
death, in part because of the potential that
defendant would be dangerous in prison or to society
if he escaped”); Forrest v. State, 290 S.W.3d 704, 715
(Mo. 2009) (noting that the prosecution had argued:
“[Defense Counsel] says putting [Forrest] in prison is
enough, for life. You know, well, unfortunately there
are people in prison too: prisoners and staff and
guards. It’s not like he’s going to be inside of a
concrete box with no access to anybody so society is
still at risk” (emphasis added)); State v. Al-Bayyinah,
616 S.E.2d 500, 513 (N.C. 2005) (holding that
defense counsel’s closing argument had not been
ineffective because “[clounsel reminded the jury that
defendant’s expert had testified that defendant was
unlikely to pose a threat of future dangerousness in
prison and urged the jury that it did not have to
sentence defendant to death to protect society”
(emphasis added)); Campbell 765 N.E.2d at 343
(discussing future-dangerousness testimony
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“suggest[ing] that Campbell can be rendered
harmless with appropriate precautions” such as leg
irons and a belly chain, but emphasizing that the
witness “did not know whether similar precautions
would be used in the state prison system”).*

6. Federal courts. Under the Federal Death
Penalty Act, courts routinely treat a defendant’s
future dangerousness as a non-statutory aggravating
factor, see 18 U.S.C. § 3592(c) — and, under that
rubric, admit testimony about a defendant’s
dangerousness in prison, including testimony from
the same expert whose testimony was excluded here.
See, e.g., Robinson v. United States, No. 05-CV-756-
Y, 2008 WL 4906272, at *6-7 (N.D. Tex. Nov. 7,
2008)) (describing testimony of Dr. Cunningham and
of a government witness who opined on risk factors
for violence in prison and the level of security
applicable to the defendant in federal prison). More
generally, courts of appeals recognize the importance
of the prison context 1in assessing future

*One state, South Carolina, excludes evidence of prison security
conditions themselves, but allows testimony incorporating such
conditions as long as it is “narrowly tailored to demonstrate the
defendant’s personal behavior in those conditions.” State v.
Burkhart, 640 S.E.2d 450, 488 (S.C. 2007); see also State v.
Torres, 703 S.E.2d 226, 228 (S.C. 2010) (noting trial court’s
admission of a prison consultant’s testimony that “nothing in
Torres’ records or in [a] video recording shown by the State
gave him any concern about Torres’ ability to adapt to life in
prison because wardens would be able to manage his
behavior”).
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dangerousness. See United States v. Allen, 247 F.3d
741, 788 (8th Cir. 2001) (“[Wle have little doubt that
future dangerousness . . . to prison officials and other
Inmates during incarceration is relevant to the jury’s
final determination of whether a death sentence
should be imposed.” (emphasis added)), summarily
vacated on other grounds, 536 U.S. 953 (2002)
(mem); see also United States v. Fields, 516 F.3d
923, 942 (10th Cir. 2008) (“[Tlhe government
effectively tied Fields’ incarceration status to his
future dangerousness in its only specific reference to
the aggravator in closing argument: ‘. . . Which one of
us would want to be in a cell next to someone who is
capable of coldly attacking two innocent people who
had done nothing to him?”).

Indeed, several federal courts have gone a step
further and held that, where the only alternative
sentence is life in prison, all/ evidence of future
dangerousness must be confined to the prison
context. See, e.g., United States v. Savage, No. Crim.
A. 07-550-03, 2013 WL 1934531, at *16 (E.D. Pa.
May 10, 2013) (“[Alny evidence that the Government
intends to present in support of this aggravating
factor is limited to potential dangerousness in the
prison setting.”); United States v. Johnson, 915 F.
Supp. 2d 958, 1023 (N.D. Iowa 2013) (“[Mly
conclusion that the ‘future dangerousness’ factor
should be limited to ‘future dangerousness in prison’
rests, in large part, on my conclusion that there is a
potential for prejudice to Johnson if the jury is
allowed to consider a sentence less than death or life
without parole, when any lesser sentence 1is
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improbable in this case.”); United States v. Basciano,
763 F. Supp. 2d 303, 353 (E.D.N.Y. 2011) (“In order
to ensure the proper consideration of [the non-
statutory future dangerousness factor] by the jury

the court will ensure that the Jury’s
consideration 1s limited to the expected
circumstances of Basciano’s confinement should the
death penalty not be imposed.”); United States v.
Duncan, No. CR07-23-N-EJL, 2008 WL 711603, at
*11 (D. Idaho Mar. 14, 2008) (relying on this Court’s
decision in Simmons).

As the decision below reflects, Virginia is an
outlier in excluding (or sharply restricting) evidence
that, in the prison setting, the defendant is unlikely
to commit acts of violence. And this case presents a
suitable vehicle for the Court to address the question
presented. First, although the jury also found the
vileness statutory aggravator, this Court has already
held that, where a jury’s finding of future
dangerousness i1s set aside because of unlawful
constraints on the defendant’s ability to introduce
evidence in support of a life sentence, the fact that
the jury validly found the vileness aggravator does
not automatically insulate the death sentence from
reversal. See Tuggle v. Netherland, 516 U.S. 10, 13-
14 (1995) (addressing Virginia’s capital sentencing
scheme). Second, the Commonwealth cannot
plausibly argue that the error was harmless beyond
a reasonable doubt, particularly in light of the jury’s
notes demonstrating a keen interest in Mr. Lawlor’s
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dangerousness in prison.”  7Third, although the
Commonwealth argued below that Mr. Lawlor’s

® The Virginia court did hold that one narrow component of Dr.
Cunningham’s excluded testimony would have been cumulative
because he was able to testify that Mr. Lawlor “did not engage
in violent behavior during past periods of incarceration” and
that “the Virginia Department of Corrections had classified
[him] as presenting a low likelihood of committing violence.”
Pet. App. 75a-76a. But isolated facts about Mr. Lawlor’s
correctional classification and prior behavior in prison were
only a small part of Dr. Cunningham’s expert opinion and could
not have rendered the court’s other rulings harmless. Indeed,
the trial court repeatedly communicated to the jury, during Dr.
Cunningham’s testimony, that the danger Mr. Lawlor posed in
prison was simply irrelevant to their decision. See Pet. App.
156a-159a (striking testimony as to low likelihood of violent
acts “if he were to be sentenced to life imprisonment rather
than death”); Pet. App. 161a-163a (striking answer regarding
likelihood of violent acts “if in a prison environment”); Pet. App.
176a-177a (striking testimony that age is “the most powerful
factor in identifying [Mr. Lawlor’s] likelihood of serious violence
in prison”); Pet. App. 214a-215a (sustaining objection to
question about “the best predictor of future behavior of violence
in prison”); Pet. App. 231a (sustaining objection to question
about “future risk of violence for a capitally sentenced
defendant”); Pet. App. 269a (striking answer to question about
risk of future violence “should he be sentenced to life — to a life
term, life without parole”); Pet. App. 273a-275a (sustaining
objection to answer describing what is “predictive of violence in
prison” because of “[t]he in prison aspect”). And the court twice
chided the witness — in the jury’s presence — in a manner that
made clear that in-prison risk of violence was not to be
considered because it was irrelevant. See Pet. App. 163a
(reprimand of Dr. Cunningham for statement that his opinion
related to the likelihood that Mr. Lawlor would commit
“[slerious acts of violence that would constitute a continuing
threat to society in prison”); Pet. App. 177a (“The issue is not



30

appeal on these i1ssues was “moot” because Dr.
Cunningham managed to offer some testimony
without objection, the Supreme Court of Virginia
properly declined to resolve the case on that basis
and, instead, addressed the merits of Mr. Lawlor’s
claims. See Pet. App. 69a, 7ba-76a. Certiorari
should be granted to align Virginia with other
jurisdictions in how i1t metes out the gravest
punishment the law allows.

I1. The Supreme Court Of Virginia’s Decision
Conflicts With This Court’s Due Process And

Eighth Amendment Precedents.

A. The Decision Below Conflicts With This
Court’s Due Process Precedents.

In Simmons v. South Carolina, 512 U.S. at 156,
this Court held that, where the prosecution seeks a
death sentence on the basis of a parole-ineligible
defendant’s future dangerousness, due process
requires that the defendant be allowed inform the
jury that if he is not sentenced to death, he will serve
a term of life in prison without parole. To similar
effect, the Court explained in Skipper v. South
Carolina that — as a matter of due process —
“evidence of [a defendant’s] probable future conduct
In prison” is admissible whenever the prosecution is

life in prison. It’s an issue of risk of violence, period.”). The
record, in short, belies any contention that the testimony Dr.
Cunningham managed to present was within the jury’s effective
reach.
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relying on a prediction of future dangerousness to
seek the death penalty. 476 U.S. 1, 5 n.1 (1986)
(emphasis added). Both of these holdings flow from
the broad principle that a defendant may not be
faced with evidence that he has no opportunity to
deny or explain. See Gardner v. Florida, 430 U.S.
349, 362 (1977) (plurality).

The decision below is impossible to square with
Simmons and Skipper. Whereas those cases
recognize that the in-prison setting of a defendant’s
future behavior must be central to any future
dangerousness analysis, the Supreme Court of
Virginia’s decision simply pretends that setting will
not affect a jury’s predictive judgment. Thus,
according to the decision below, a prediction of a
defendant’s risk for violence in prison is irrelevant.
Pet. App. 69a. That is because, in the Virginia
Supreme Court’s view, “society” encompasses both
prison and non-prison society. /d. at 68a.

This Court’s precedents do not permit a state to
bar the jury from considering evidence directly
bearing on the defendant’s d