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QUESTION PRESENTED FOR REVIEW 
 
When an officer informs a driver that “refusal to 
submit to a test is a crime,” does a driver's 
acquiescence to the officer's demand to conduct a 
warrantless search and seizure of the driver's urine 
qualify as constitutionally valid consent, as a 
matter of law? 
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PETITION FOR A WRIT OF CERTIORARI 
 

The Petitioner, James L. Peppin, respectfully 
petitions for a Writ of Certiorari to review the 
judgment of the Minnesota Supreme Court. 
 

OPINIONS BELOW 
 

The denial of James L. Peppin’s Petition for 
Review by the Minnesota Supreme Court is not 
reported and a copy is appended hereto at A-1. The 
opinion of the Minnesota Court of Appeals denying 
Petitioner=s requested relief in File A12-0164 is 
unpublished, and a copy is appended hereto at A-4. 
The order of the trial court in file 33-CV-11-313 is 
appended hereto at A-11. 
 

JURISDICTION 
 

The Minnesota Supreme Court entered its 
judgment denying review on February 27, 2013. 
The jurisdiction of this court is invoked under 28 
U.S.C. §1257(a). 
 

CONSTITUTIONAL PROVISION 
INVOLVED 

 
The Fourth Amendment to the United States 

Constitution provides: 
 

The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath 
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or affirmation, and particularly describing 
the place to be searched, and the persons or 
things to be seized. 
 

 STATEMENT OF THE CASE 
 

This Court held in Missouri v. McNeely, 569 
U.S.      , 133 S.Ct. 1552 (2013) that warrantless 
searches in DWI cases do not qualify for a blanket 
exception to the Fourth Amendment due to per se 
exigent circumstances, and that any exigency 
claimed by law enforcement must be reviewed 
under a totality of the circumstances. Peppin v. 
Comm=r of Pub. Safety raises a companion 
question, regarding another exception to the Fourth 
Amendment warrant requirement that is often 
relied upon in the context of DWI searches - 
consensual searches. 

In Minnesota, it is a crime, subject to up to a 
year in jail or more, for a driver to withhold his 
consent to a search of his blood, breath or urine. 
Minn. Stat. §169A.20, subd. 2 (2006). If a driver is 
arrested for driving while impaired, and asked to 
submit to a test, withholding consent results in the 
filing of criminal charges in addition to any charges 
for driving under the influence. A first time refusal 
conviction is a gross misdemeanor, with a 
maximum penalty of 365 days in jail and a $3,000 
fine. Minn. Stat. §169A.26, subd. 1(b) (2006). 
Comparatively, a first time DWI conviction is a 
misdemeanor, with a maximum penalty of 90 days 
in jail and a $1,000 fine. Minn. Stat. 169A.27 
(2006). Any charge of test refusal is also in addition 
to any of the other more traditional civil 
consequences for withholding consent under 
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Minnesota=s Implied Consent Law. A first time 
test refusal will typically result in a civil license 
revocation for a year, compared to a 90 day 
revocation for test failure). Minn. Stat. §169A.52, 
subd. 3 (2006).  

On April 18, 2011, in the County of Kanabec, 
State of Minnesota, law enforcement agents 
arrested Petitioner James L. Peppin for driving 
while under the influence of a controlled substance, 
and/or while having a controlled substance or its 
metabolite in his system. Mr. Peppin was 
transported to jail, and while under arrest, the 
arresting officer told him that AMinnesota law 
requires you to take a test@ and that Arefusal to 
take a test is a crime.@ Both of these statements 
are mandated by Minnesota’s Implied Consent law, 
and are read to every driver arrested for DWI. 
Minn. Stat. §169A.51, subd. 2. After being so 
advised, Mr. Peppin acquiesced to the demands of 
law enforcement, and agreed to submit to a urine 
test. This test revealed the presence of controlled 
substances and their metabolites in his system, 
which resulted in a revocation of Mr. Peppin=s 
driving privileges. 

Mr. Peppin filed a timely challenge to the 
warrantless search and seizure of his urine sample, 
seeking to overturn the revocation of his driving 
privileges based upon the results of his urine test. 
Pursuant to this motion, the trial court held a 
hearing to answer the sole question of whether or 
not a valid exception to the Fourth Amendment 
warrant requirement cured this warrantless search 
and seizure.1  

                                                
1 

Although this is a civil case, Minnesota courts apply 
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traditional Fourth Amendment jurisprudence to searches and 
seizures performed under the Implied Consent law, often 
citing criminal decisions to support their conclusions. Ascher 
v. Comm'r of Pub. Safety, 519 N.W.2d 183 (Minn. 1994) 
(affirming that in implied consent proceedings the 
exclusionary rule applies to evidence obtained from 
unconstitutional searches and seizures). Similarly, civil 
implied consent cases will often be cited in criminal 
suppression hearings.  
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At that hearing Respondent presented no 
evidence that Mr. Peppin freely and voluntarily 
agreed to submit to a warrantless search and 
seizure, outside of the undisputed fact that Mr. 
Peppin had acquiesced to the demands of law 
enforcement. This acquiescence came in the face of 
repeated admonishments by the arresting officer 
that failure to consent would result in being 
charged with a crime and that Minnesota law 
Arequired@ that he consent. Respondent took the 
position that criminalizing the act of withholding 
consent to a search is not coercive, and that merely 
by agreeing to the test Mr. Peppin’s consent was a 
foregone conclusion.  

The court issued an order (File No. 33-CV-
11-313, App. A-11) which adopted the position 
taken by Respondent in its entirety, without 
making any independent findings of fact or 
conclusions of law. The court concluded that Mr. 
Peppin validly consented to the warrantless search 
and seizure of his urine, and that Minnesota=s 
decision to criminalize the act of withholding 
consent was not coercive.2  

                                                
2 
The court also concluded that per se exigency, due to the 
rapid dissipation of drug metabolites, independently provided 
a basis for the search. The Minnesota Court of Appeals 
agreed, holding that A[t]he evanescent quality of drug 
metabolites in this case justified the warrantless seizure of 
evidence.@ See App. A-9.. This Court=s decision in Missouri 
v. McNeely, 569 U.S. ___, 133 S.Ct. 1552 (2013) is in direct 
opposition to that conclusion; however, because consent was 
determined to be an independent and sufficient basis for this 
warrantless search regardless of any exigency, the issue of 
consent is ripe for review.  
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Mr. Peppin brought his constitutional 
challenge to this warrantless search and seizure 
before the Minnesota Court of Appeals, where he 
again argued that his putative Aconsent@ was not 
voluntary because it came only after being 
threatened with the crime of test refusal and was 
specifically told that he was “required” to agree to a 
test by law. The Minnesota Court of Appeals ruled 
that Respondent met its burden of proving that Mr. 
Peppin knowingly and voluntarily consented to a 
warrantless search, also finding that Minnesota=s 
act of criminalizing a driver=s failure to provide 
consent was, surprisingly, neither coercive nor 
intended to be coercive. See App. A-4 

Mr. Peppin ultimately brought his 
constitutional challenge to this warrantless search 
and seizure to the Minnesota Supreme Court upon 
a Petition for Further Review. The Minnesota 
Supreme Court denied this petition on February 
27, 2013. See App. A-1. 
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REASONS FOR GRANTING THE WRIT 
 

The collection and testing of a urine sample, 
which Aintrudes upon expectations of privacy that 
society has long recognized as reasonable,@ 
unequivocally constitutes a search for purposes of 
the Fourth Amendment. Skinner v. Railway Labor 
Execs. Ass'n, 489 U.S. 602, 617, 109 S.Ct. 1402, 
1413 (1989). Searches such as these, when 
conducted without a warrant, are presumed 
unreasonable, and the results of such a search are 
inadmissible in court. Mapp v. Ohio, 367 U.S. 643, 
655, 81 S.Ct. 1684, 1691 (1961).  

There are, of course, several narrowly-drawn 
exceptions to the Fourth Amendment warrant 
requirement. Where these exceptions apply, a 
presumptively unconstitutional search becomes 
constitutional. This case presents two independent 
grounds that the Minnesota courts used to validate 
a warrantless search of Mr. Peppin and the 
subsequent seizure of his urine: consent and 
exigent circumstances.  

Where an individual like Petitioner is asked 
to submit to a search by law enforcement, such as a 
urine test, and then consents to that search, no 
warrant is required. Katz v. United States, 389 
U.S. 347, 358, 88 S.Ct. 507, 515 (1967). The burden 
of validating this type of warrantless search under 
the Aconsent@ exception rests upon the proponent 
of the evidence. Bumper v. North Carolina, 391 
U.S. 543, 548, 88 S.Ct. 1788, 1792 (1968). Mr. 
Peppin need not prove that he was coerced; instead, 
the State must show that his supposed consent was 
not the, Aproduct of duress or coercion, express or 
implied,@ under the totality of all the 
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circumstances surrounding the search. Schneckloth 
v. Bustamonte, 412 U.S. 218, 227, 93 S.Ct. 2041, 
2047-2048 (1973). This burden cannot be 
discharged by showing no more than acquiescence 
to a claim of lawful authority. Bumper v. North 
Carolina, 391 U.S. at 548, 88 S.Ct. at 1792. 

Whether a person can be legislatively 
deemed to have consented to a warrantless search, 
as a matter of law, is the core question presented in 
Peppin v. Comm’r of Pub. Safety. Underscoring this 
petition is the undeniable fact that drug abuse B 
both prescription and non-prescription B is on the 
rise nationwide, and is becoming an increasing 
concern to law enforcement agents charged with 
enforcing our DWI laws. The National Highway 
Traffic and Safety Administration reports a steady 
increase in the amount of traffic fatalities that are 
related to drug use.3 However, our continuing 
awareness of the danger posed by impaired drivers, 
must be tempered by an equal concern that the 
rights afforded by the Constitution are not Aswept 
away by society's obsession with stopping the 
scourge of illegal drugs,@ Skinner v. Railway Labor 
Execs. Ass'n, 489 U.S. at 655, 109 S.Ct. at 1433 (J. 
Marshall, dissenting).  

Rendering the basic act of withholding 
consent to a warrantless search as a criminal 
violation of the law not only does a grave disservice 
to the very concept of “consent,” but undermines 

                                                
3 
 National Highway Traffic Safety Administration. Drug 
Involvement of Fatally Injured Drivers. U.S. Department of 
Transportation Report No. DOT HS 811 415. Washington, 
DC: National Highway Traffic Safety Administration, 2010. 
Available online at http://www-nrd.nhtsa.dot.gov/Pubs/ 
811415.pdf (last viewed May 1, 2013). 
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the entire basis for the existence of the Fourth 
Amendment. If our States, in an exercise of their 
potent police power, are able to effectively demand 
that all its citizens consent to warrantless searches 
under penalty of law, there will never again be a 
need for any warrants to issue. When Justice 
Marshall’s observed that, Aprinciples of law, once 
bent, do not snap back easily,@ he could easily have 
been speaking of Minnesota’s decision – alongside 
similar choices made by many other states – to 
negate the entire concept of Fourth Amendment 
consent in a broad array of situations. 

 
I. The Minnesota Supreme Court=s 

Decision Redefines the Concept Of 
AConsent@ In a Way That Is 
Inconsistent With Prior Jurisprudence 
By the United States Supreme Court. 

 
Like most other jurisdictions, Minnesota has 

enacted an AImplied Consent Law@ which subtly 
coaxes drivers into providing evidence of 
intoxication by making the civil license revocation 
period for Arefusal@ more severe than for actually 
failing the test. Prideaux v. Dept. of Public Safety, 
247 N.W.2d 385, 388 (Minn. 1976) (AThe obvious 
and intended effect of the implied-consent law is to 
coerce the driver suspected of driving under the 
influence into >consenting= to chemical testing, 
thereby allowing scientific evidence of his blood-
alcohol content to be used against him in a 
subsequent prosecution for that offense”). These 
civil implied consent laws successfully persuade 
many drivers to agree to submit to testing in most 
DWI cases, and are cited with approval by this 
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Court in the McNeely decision. Missouri v. 
McNeely, 569 U.S.       , 133 S.Ct. 1552, 1566 
(2013). 

Likewise, if Minnesota drivers withhold their 
consent to a warrantless search, their act of refusal 
can and will be used against them in any 
subsequent court case as evidence of guilt. South 
Dakota v. Neville, 459 U.S. 553, 554, 563B564, 103 
S.Ct. 916, 74 L.Ed.2d 748 (1983); Minn. Stat. 
§169A.45, subd. 3 (2006) (permitting a driver=s 
refusal to take a test to be introduced against him 
or her at trial). 

However, many states have not only taken 
these steps, but taken one giant leap further B in 
Minnesota, it is actually a criminal offense for a 
driver to chose not to consent to a warrantless 
search of their blood, breath or urine.  Minn. Stat. 
'169A.20, subd. 2 (2006) (AIt is a crime for any 
person to refuse to submit to a chemical test of the 
person=s blood, breath or urine under section 
169A.51 (chemical tests for intoxication), or 
169A.52 (test refusal or failure; revocation of 
license@). Everyone arrested for DWI in Minnesota 
is told that AMinnesota law requires you to take a 
test@ and that Arefusal to take a test is a crime@ 
before being asked to submit to testing. Minn. Stat. 
'169A.51, subd. 2 (2006). 

Had Mr. Peppin not provided his putative 
Aconsent@ to a warrantless search and seizure in 
this case, he would have faced not only a lengthy 
license revocation and the use of his refusal against 
him in court, but also separate charges for the 
crime of test refusal. These new charges would 
have been completely independent of, and charged 
alongside, any charges for driving while impaired. 
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Yet, despite the fact that Minnesota has outright 
criminalized a person=s ability to withhold consent 
to a warrantless search, the Minnesota courts 
concluded that Mr. Peppin was foreclosed from 
even raising the argument that he was coerced . . . 
solely on the basis that law enforcement did not 
misinform him about the consequences of refusal. 
Peppin v. Comm=r of Pub. Safety, at A-6. In other 
words, Minnesota believes that as long as you tell 
someone you are coercing them, it does not actually 
qualify as coercion.  

Minnesota=s reasoning - that every driver 
who agrees to submit to a DWI test is 
automatically providing their free and voluntary 
consent for the purposes of the Fourth Amendment, 
and doing so as a matter of law - flies directly in 
the face of decades of jurisprudence discussing the 
Atotality of the circumstances@ with respect to true 
consent. Furthermore, Minnesota=s reasoning 
opens a dangerous door into the realm of 
legislatively mandated consent to Fourth 
Amendment searches, a truly frightening and 
effective method of completely bypassing the 
warrant requirement by simple fiat. Frost v. 
Railroad Comm’n, 271 U.S. 583, 593-94, 46 S.Ct. 
605, 607 (1926) (“If the state may compel the 
surrender of one constitutional right as a condition 
of its favor, it may, in like manner, compel a 
surrender of all. It is inconceivable that guaranties 
embedded in the Constitution of the United States 
may thus be manipulated out of existence.”) 

The issue at stake in this case cannot be 
stated more simply than this: Minnesota has 
legislatively eliminated the protections of the 
Fourth Amendment in all DWI cases by ensuring 
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that any driver who chooses not to consent to a 
warrantless search will simply be charged with a 
crime that carries higher maximum penalties than 
the underlying DWI itself. Whether criminalizing 
the act of refusing to provide consent to a 
warrantless search is even constitutional is a 
question for another day B but in this case, 
Minnesota squarely decided that there is nothing 
coercive about making someone=s refusal to 
consent to a search a crime. Such a decision 
fundamentally changes the very concept of 
Aconsent@ with respect to the Fourth Amendment, 
building an easily accessible back-door into one of 
the most crucial protections our citizens have 
against government intrusions. By determining 
that the criminalization of refusal has no coercive 
effect on a driver arrested for DWI, and holding 
that mere acquiescence qualifies as true consent as 
a matter of law,  Minnesota created a broad 
exception to the warrant requirement that can 
easily subsume the entire basis behind requiring 
warrants at all. 

 
II. In the Wake of This Court=s Decision 

in Missouri v. McNeely , There is a 
Heightened Risk That Many Other 
States Will Join the Minority of 
Jurisdictions That Already 
Criminalize Withholding Consent, and 
This Court Should Settle Such an 
Important Question As Early As 
Possible. 
 

 Minnesota is not the only state to take the 
drastic step of redefining the nature of Afree and 
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voluntary@ consent as is commonly understood by 
free people. Similarly, Minnesota is not the only 
state to decide that when a peace officer informs 
someone that they are required by law to submit to 
a warrantless search, mere acquiescence to that 
claim of lawful authority is sufficient grounds to 
deem the search consensual as a matter of law.  
 Some states treat refusal as severely as 
Minnesota, charging it as a separate crime 
independent of any underlying DWI crime. These 
states include Alaska, where withholding consent 
result in charges ranging from misdemeanors to 
felonies (Alaska Stat. §28.35.032(f) (2012)); Hawaii, 
where withholding consent is a petty misdemeanor 
with a maximum penalty of 30 days in jail (Haw. 
Rev. Stat. §291e-68 (2012)); and Nebraska, where 
withholding consent results in additional criminal 
charges (Neb. Rev. Stat. §60-6,197(3) (2011)). 
 Other states also treat withholding consent 
to a warrantless blood, breath or urine test a crime, 
but only if the driver has previously been convicted 
of DWI or has previously withheld consent. These 
states include Florida (Fla. Stat. §316.1939 (2012)), 
Kansas (Kan. Stat. Ann. §8-1025 (2011 Cum. 
Supp.), Louisiana (La. Rev. Stat. Ann. §14:98.2 
(2012)), Rhode Island (R. I. Gen. Laws §31-27-2.1 
(2012)), and Virginia (Va. Code Ann. §18.2-268.3 
(Lexis Supp. 2012)). Tennessee criminalizes the act 
of withholding consent if the driver=s license is 
already under suspension due to a prior DWI, prior 
vehicular assault, or prior DWI related homicide 
(Tenn. Code Ann. §55-10-406(a)(5) (2012). 
 Each of these States are taking the same 
stance – demanding that individuals “consent” to 
warrantless searches in specific but extremely 
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common situations. Slippery slope arguments 
rarely stand up to scrutiny, but this is truly 
dangerous precedent, and presents a fundamental 
misunderstanding of the Fourth Amendment by the 
various legislatures. If our States can legally 
punish individuals for not consenting to some 
Fourth Amendment searches, there appears to be 
no reason why they cannot punish individuals for 
not consenting to other types of searches . . . 
possibly all searches.  
 This Court said it best in Gouled v. United 
States, 255 U.S. 298, 302, 304, 41 S.Ct. 261, 263, 
(1921) when it noted that our courts are charged 
with a continuing duty to liberally construe the 
Fourth Amendment, Aso as to prevent stealthy 
encroachment upon or >gradual depreciation= of 
the rights secured by them, by imperceptible 
practice of courts or by well-intentioned, but 
mistakenly overzealous, executive officers.@ 
 “Mistakenly overzealous” is a term that 
perfectly defines the trend among the various 
states - the decision to legislatively render the term 
Aconsent@ utterly meaningless in order to ensure 
that warrantless searches can easily proceed 
without need for the intervention of a neutral 
magistrate. In criminalizing refusal, these states 
each safely ensure that drivers who stand on their 
right to refuse to consent to a warrantless search 
are immediately providing law enforcement the 
basis for a new crime, a crime that is easier to 
prove than the one that officers were originally 
investigating. When a driver like Mr. Peppin, 
under arrest and being transported to jail by an 
armed law enforcement agent, is told in no 
uncertain terms Aconsent or go to jail,@ it is 
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offensive to the very concept of a free society to 
conclude that Mr. Peppin’s agreement was free and 
voluntary. It is neither exaggeration nor hyperbole 
to see that in an overzealous attempt to appear 
tough on the crime of DWI, many of our States are 
fashioning a loophole in the Fourth Amendment 
that is easily large enough to completely eliminate 
the privacy rights afforded by our Constitution.  
 Such a route is far more tempting now than 
at any point in our history. This Court explained 
the limited scope of the recent decision in McNeely, 
carefully outlining the Abroad range of legal tools@ 
available for ensuring that most DWI cases do not 
require the intervention of a neutral magistrate 
and an executed search warrant. At the top of that 
list are the various Implied Consent laws in effect 
in every state, and the fact that in most states 
drivers are, in truth, consenting to most 
warrantless searches. However, post-McNeely, it is 
far easier to simply make withholding consent an 
outright crime, than to spend additional time 
training law enforcement agents about the nuances 
of the Fourth Amendment to the United States 
Constitution.  
 Ten states currently criminalize a right that 
was once assumed inviolate: a person’s right to say 
Ano@ when an officer asked to perform a 
warrantless search. As the ultimate stewards of the 
Fourth Amendment this Court should be 
particularly concerned that a fifth of our states 
have effectively rewritten the Constitution so as to 
make consent to warrantless searches mandatory 
lest the subject of the search be imprisoned. 
 This case presents the perfect opportunity to 
answer the question presented. The question 
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presented was explicitly raised throughout the 
direct appeal process - indeed, it was narrowed 
down as the only issue starting in the trial court. 
The issue was directly addressed on its merits at 
every level of appeal.  
 The question presented in Peppin v. Comm’r 
of Pub. Safety involves circumstances that occur 
hundreds of thousands of times annually; it is 
likely that more Fourth Amendment searches are 
performed in DWI arrests than in all other types of 
situations combined. A response from this Court 
would provide the necessary guidance to lay this 
issue to rest, before any more legislatures 
contemplate taking the step of mandating consent 
to warrantless searches. Likewise, a decision in 
this case would conserve judicial resources and 
eliminate costly litigation and appeals, both in the 
jurisdictions that have already criminalized a 
driver=s option to withhold consent to a 
warrantless search, and those who will seriously 
consider such a law in the wake of McNeely.  
 In Skinner v. Railway Labor Execs. Ass'n, 
Justice Marshall’s dissent was almost prescient 
when he warned that, Adamage done to the Fourth 
Amendment is not so easily cabined. The majority's 
acceptance of dragnet blood and urine testing 
ensures that the first, and worst, casualty of the 
war on drugs will be the precious liberties of our 
citizens.@ Id. 489 U.S. at 636, 109 S.Ct. at 1423. 
Justice Marshall then added that, AThe Court 
today takes its longest step yet toward reading the 
probable-cause requirement out of the Fourth 
Amendment.@ 
 If Aconsent or go to jail@ is permitted to 
stand as a rule of law, there would be no further 
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reason for any peace officer to obtain a warrant, 
and the probable cause requirement of the Fourth 
Amendment would indeed have little place left for 
itself in our Constitution. 
 
III.     The Minnesota Supreme Court Ruled 

That Drug-Related DWIs Always 
Present a Per Se Exigency, a Decision 
Directly Overruled By This Court in 
Missouri v. McNeely .   

 
Absent free and voluntary consent, a 

warrantless search like a urine test is also 
permissible if it is conducted due to exigent 
circumstances, and in the presence of probable 
cause. Schmerber v. California, 384 U.S. 757, 770-
771, 86 S.Ct. 1826, 1835-1836 (1966). Recently, this 
Court has made clear that exigency is to be 
determined on a case-by-case basis, under a totality 
of the circumstances, and that there is no per se 
exception to the Fourth Amendment when it comes 
to driving while impaired cases. Missouri v. 
McNeely, 569 U.S. ___, 133 S.Ct. 1552 (2013). That 
decision directly contradicts the decision in Peppin 
v. Comm’r of Pub. Safety, and if not for the fact 
that Minnesota also concluded that Mr. Peppin 
freely and voluntarily consented to this search, Mr. 
Peppin would merely be asking for this court to 
reverse and remand for consideration in light of the 
McNeely decision. However, because Minnesota did 
reach the issue of consent, and ruled on that issue 
as an independent basis for upholding this 
warrantless search, merely reversing and 
remanding is insufficient.  
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Because Minnesota ruled that the 
warrantless search of Mr. Peppin was 
constitutional both due to per se exigency and 
because he freely and voluntarily consented, Mr. 
Peppin respectfully requests that this Court grant 
his Petition for a Writ of Certiorari and issue a 
decision on the merits regarding Minnesota=s 
interpretation of Aconsent@ to a warrantless 
search.    

 
CONCLUSION 

For the foregoing reasons, the Petition for a 
Writ of Certiorari should be granted.  

 
Respectfully submitted, 
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