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QUESTIONS PRESENTED 

1.     Whether an ERISA plan fiduciary may 

enforce an equitable lien by agreement under 

ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(3) for 

return of overpaid plan benefits that resulted 

from the participant’s simultaneous receipt of 

plan benefits and “other income” where the 

participant dissipated the funds subject to the 

lien. 

2.     Whether a reviewing court must apply 

the deferential arbitrary and capricious 

standard of review when the ERISA benefit plan 

vests the administrator with full discretionary 

authority to determine eligibility for benefits 

and to construe the terms of the plan, regardless 

of whether the participant received actual notice 

of this provision. 
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CORPORATE DISCLOSURE STATEMENT 

AETNA LIFE INSURANCE COMPANY is a 

wholly-owned subsidiary of Aetna, Inc.  Aetna, 

Inc. is a publicly traded corporation that has no 

parent corporation, and no publicly held 

corporation owns 10 percent or more of its stock. 

The Quest Diagnostics Long Term Disability 

Benefit Plan incorrectly s/h/a QUEST 

DIAGNOSTICS, INCORPORATED WELFARE 

PLAN (also known as The Quest Diagnostics’ 

Aetna LTD Plan Long-Term Disability Benefit 

Plan, and also known as The Quest Diagnostics’ 

Managed Disability Benefits Plan), is 

established and maintained by Quest 

Diagnostics.  THE QUEST EMPLOYEE 

BENEFITS ADMINISTRATION COMMITTEE 

is the plan administrator for the Plan.  Quest 

Diagnostics is partially owned by SmithKline 

Beecham Corporation, a wholly-owned 

subsidiary of GlaxoSmithKline PLC.  

GlaxoSmithKline PLC is a publicly traded 

corporation that has no parent corporation, and 

no publicly held corporation owns 10 or more of 

its stock. 
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BRIEF IN OPPOSITION 

Respondents Aetna Life Insurance Company 

(Aetna), the Quest Diagnostics Long Term 

Disability Benefit Plan (the Plan) and the Quest 

Employee Benefits Administration Committee 

respectfully submit this brief in opposition to 

the Petition for a Writ of Certiorari filed in this 

case seeking review of the Opinion of the United 

States Court of Appeals for the Second Circuit 

entered on March 13, 2013 and reported at 712 

F.3d 654 (2d Cir. 2013), reproduced in the 

appendix to the petition at Pet. App. 1. The 

district court’s decision and order is not reported 

but is available at 2012 WL 70582 (W.D.N.Y. 

2012).  Pet. App. 28. 

 

STATEMENT OF THE CASE 

This action involves petitioner Sharon 

Thurber’s claim for LTD benefits under the 

Plan, which is sponsored by Quest Diagnostics 

(Quest), her former employer, and governed by 

the Employee Retirement Income Security Act 

of 1974, 29 U.S.C. § 1001, et seq., as amended 

(ERISA) and Aetna’s counterclaim for return of 

overpaid short-term disability (STD) benefits 

pursuant to Plan terms.   

A. The Relevant Plan Terms 

Benefits under the Plan were funded by a 

group insurance policy issued to Quest by 
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Aetna.  Pet. App. 3.  Aetna administered claims 

for Plan benefits pursuant to a full grant of 

discretionary authority in the Plan.  The Plan 

vests Aetna with “discretionary authority to: 

determine whether and to what extent 

employees and beneficiaries are entitled to 

benefits.”  Pet. App. 8 n.1.  In addition, the 

Summary Plan Description (SPD) issued by the 

Plan administrator provides that Aetna “has 

discretionary authority to determine eligibility 

for benefits, decide claim appeals, and to 

interpret provisions of the plan.”  Id.  The 

booklet admittedly received by Petitioner states 

that “[a] period of disability will be certified by 

Aetna if, and only as long as, Aetna determines 

that you are disabled. . . .”  Pet. App. 8 n.2. 

The Plan provides for payment of STD 

benefits, which may be reduced by “Other 

Income Benefits.”  Pet. App. 64.  These include 

motor vehicle no-fault wage replacement 

benefits that a participant receives for the same 

alleged illness or injury for which Plan STD 

benefits have also been received.  Id.  The Plan 

also authorizes Aetna to: “(1) require the return 

of overpayments; (2) cease paying benefits until 

overpayments are recovered; (3) pursue legal 

action to recover overpayments; or (4) ‘[p]lace a 

lien . . . in the amount of overpayment on the 

proceeds of any other income.”  Pet. App. 67.  

Accordingly, if a Plan participant 

simultaneously receives both Plan STD benefits 

and “Other Income Benefits,” she is obligated to 

return the overpaid benefits to Aetna. 
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B. Petitioner Received Short-Term Disability 

Benefits Through Exhaustion 

On August 16, 2007, petitioner was involved 

in a motor-vehicle accident, and on that same 

day, submitted a claim for Plan STD benefits 

due to traumatic arthritis in her knees.  Pet. 

App. 4.  Petitioner received six months of STD 

benefits under the Plan, which were not reduced 

by “Other Income Benefits.”  Pet. App. 4-5. 

Unbeknownst to Aetna, petitioner had filed a 

claim for no-fault wage replacement benefits 

and received those benefits simultaneously with 

the STD Plan benefits.1   Pet. App. 4.  Pursuant 

to the terms of the Plan, petitioner was 

obligated to return the overpaid STD benefits to 

Aetna upon her receipt of the no-fault benefits.  

Id.  Petitioner did not do so and therefore owed 

Aetna $7,213.92 in overpaid STD benefits.  Pet. 

App. 19.   

C. Petitioner Applied For, But Was Denied, 

Long-Term Disability Benefits 

Upon exhaustion of her STD benefits, 

petitioner submitted a claim for LTD benefits 

based on her subjective complaints of disabling 

intermittent, unpredictable knee pain.  As part 

of her LTD application, petitioner advised Aetna 

                                                 
1 Aetna did not learn of petitioner’s receipt of no-fault 

benefits until she filed her claim for long-term disability 

(LTD) benefits, which was after the STD benefits had 

been paid with no reduction for “Other Income Benefits.”  

Pet. 4.   
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of her receipt of no-fault benefits.  Pet. App. 4.  

In support of her claim for LTD benefits, 

petitioner also submitted forms completed by 

her treating doctors, Michael T. Grant, M.D. 

and Anthony J. Bianchi, D.C.  Pet. App. 4-5.  Dr. 

Grant completed a Capabilities and Limitations 

Worksheet stating that petitioner could only 

engage in occasional sitting and walking and no 

standing, stooping, climbing, crawling, kneeling, 

or twisting.  Pet. App. 4-5. Dr. Bianchi noted 

that petitioner could sit, stand and walk 

“frequently,” which was identified on the form 

as being between 34% to 66% of an eight-hour 

work day.  Pet. App. 5.   

By letter dated March 31, 2008, Aetna 

advised petitioner of its decision to deny her 

claim for LTD benefits as of February 21, 2008, 

on the grounds that her claimed disabling 

condition did not prevent her from performing 

the material and substantial duties of her own 

sedentary occupation.  Pet. App. 5.   

D. Aetna Conducted a Full and Fair Review of 

Petitioner’s Claim on Administrative 

Appeal 

By letter dated April 5, 2008, petitioner 

administratively appealed Aetna’s initial 

adverse benefit determination.2  Pet. App. 32.  

                                                 
2 Petitioner also advised Aetna that she planned to have 

arthroscopic knee surgery on April 28, 2008, which was 

after the date by which she was required to demonstrate 
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In the course of its consideration of petitioner’s 

appeal, Aetna requested and received the report 

of independent medical peer review consultant, 

Dr. Lawrence Blumberg, who is board certified 

in orthopedics.  Pet. App. 5, 32.  Following his 

review of petitioner’s medical records, Dr. 

Blumberg opined that petitioner “has an 

adequate range of motion to perform sedentary 

activities” and “[t]here is no evidence that she 

cannot stand, sit or ambulate.”  Pet. App. 6, 32.  

After reviewing all Thurber’s submissions on 

appeal, along with Dr. Blumberg’s peer review 

report, Aetna upheld its original determination 

and advised petitioner of this decision by letter 

dated May 27, 2008.  As of that date, petitioner 

had exhausted all administrative review 

procedures under the Plan.  Pet. App. 6,  33.    

Although the Plan did not provide for any 

additional levels of appeal, petitioner sought a 

further review and submitted to Aetna 

additional medical records and letters from her 

treating doctors.  Pet. App. 33.  Even though 

petitioner had exhausted all of her appeal rights 

under the Plan, Aetna acknowledged receipt of 

this additional information and advised 

petitioner that it would retain another 

independent medical review consultant to 

consider her additional submissions.  Pet. App. 

34.  James Wallquist, M.D., a board certified 

orthopedic surgeon, conducted this review, 

                                                                                           
her claimed disability under the Plan (i.e. as of February 

21, 2008). Pet. App. 5, 32. 
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which included consideration of all of 

petitioner’s medical records received by Aetna to 

date, including the newly submitted 

information.  Pet. App. 34.  Following his 

review, Dr. Wallquist opined that petitioner was 

functionally able to perform the essential duties 

of her sedentary occupation between February 

20, 2008 and April 28, 2008, but that during a 

brief period after April 28, 2008 she could not 

perform the duties of her occupation while she 

recuperated from arthroscopic knee surgery.3  

Pet. App. 34. 

After Dr. Wallquist completed his review, 

but before Aetna could respond to petitioner’s 

reconsideration request, petitioner retained 

counsel, who then requested a further 

opportunity to submit additional information in 

support of her claim.  Pet. App. 34.  Under cover 

of petitioner’s counsel’s letter dated November 

12, 2008, petitioner submitted a Functional 

Capacity Evaluation prepared by an 

occupational therapist, who concluded that 

petitioner was not physically able to perform 

sedentary work.  Pet. App. 34.  Upon receipt of 

these additional materials, Aetna retained a 

third independent peer review physician, Lela 

Rangaswamy, M.D., board certified in 

orthopedic surgery, to perform another review of 

petitioner’s submissions and opine on her 

functional capacity.  Id.  Following that review, 

Dr. Rangaswamy concluded that, with the 

                                                 
3 See footnote 2, supra. 



7 

 

 

exception of the time during which petitioner 

was recovering from arthroscopic surgery, the 

medical records and additional information did 

not show that she was physically unable to 

perform the material duties of a sedentary 

occupation.  Pet. App. 6, 35.  On December 6, 

2008, Aetna completed its reconsideration 

review and again upheld its initial adverse 

benefit determination.  Pet. App. 6. 

E. Proceedings in the District Court 

On or about May 26, 2009, petitioner filed a 

Complaint in the U.S. District Court for the 

Western District of New York, alleging a claim 

for benefits against respondents under ERISA 

§ 502(a)(1)(B), 29 U.S.C. §1132(a)(1)(B).  Pet. 

App. 6. Respondents timely filed their Answers, 

which they later amended to include Aetna’s 

counterclaim under ERISA § 502(a)(3), 29 

U.S.C. § 1132(a)(3) for return of $7,213.92 in 

overpaid STD benefits. Pet. App. 7. 

After the close of discovery, respondents filed 

a motion for summary judgment seeking 

dismissal of petitioner’s Complaint and 

judgment on Aetna’s Counterclaim.  Following 

full briefing by the parties, the district court 

issued its order dated December 30, 2011, 

granting respondents summary judgment 

dismissing petitioner’s Complaint, but denying 

and dismissing Aetna’s counterclaim under 

ERISA § 502(a)(3) on the grounds that it sought 

legal, not equitable relief. Pet. App. 58.   
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F. The Parties’ Arguments on Appeal and the 

Second Circuit’s Decision 

Petitioner appealed and respondents cross-

appealed from the district court’s order.  

Petitioner argued that the district court 

incorrectly applied the deferential arbitrary and 

capricious standard of review because she did 

not receive actual notice of the Plan’s delegation 

of discretionary authority to Aetna and that, in 

any event, Aetna’s denial of LTD benefits was 

arbitrary and capricious.  Respondents opposed 

both points and further argued that the district 

court erred by dismissing Aetna’s counterclaim 

because the relief sought was equitable, not 

legal.  Petitioner argued that the relief sought in 

the counterclaim was not equitable because 

Aetna was not able to show that the overpaid 

funds could be traced to funds still in her 

possession since she had already dissipated 

them. 

Following full briefing and oral argument, 

the Second Circuit ruled that the Plan clearly 

and unequivocally granted full discretionary 

authority to Aetna to determine participants’ 

eligibility to receive Plan benefits and to 

interpret all Plan terms.  Pet. App. 11.  The 

Second Circuit further held that nothing in 

ERISA or its regulations requires that 

participants receive actual notice of this grant of 

discretionary authority and that as long as this 

language appears in the written plan 

documents, the court’s review is properly done 
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pursuant to the arbitrary and capricious review 

standard.  Pet. App.  10-11.  The Second Circuit 

then affirmed the district court’s judgment 

dismissing the Complaint, finding that Aetna’s 

denial of LTD benefits was reasonable, 

supported by substantial evidence in the 

administrative record, and not arbitrary and 

capricious.  Pet. App. 14. 

The Second Circuit also reversed the district 

court’s order dismissing Aetna’s counterclaim 

and ordered that judgment be entered in 

Aetna’s favor, holding that Aetna’s counterclaim 

properly sought “appropriate equitable relief” 

under ERISA § 502(a)(3).  Pet. App. 26. 
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REASONS FOR DENYING THE PETITION 

I. PETITIONER’S ARGUMENTS CONCERNING 

THE ENFORCEABILITY OF EQUITABLE 

LIENS BY AGREEMENT UNDER ERISA 

§ 502(a)(3) WHERE THE PARTICIPANT 

DISSIPATED THE FUNDS SUBJECT TO THE 

LIEN DO NOT WARRANT REVIEW 

ERISA § 502(a)(3) provides that a plan 

fiduciary may bring a civil action “to obtain . . 

.appropriate equitable relief . . . to enforce . . . 

the terms of the plan.”  Here, the Plan 

indisputably provides for an offset against STD 

benefits of any amount of “Other Income 

Benefits” simultaneously received by plan 

participants.  Pet. App. 61-67.  It is also 

undisputed that petitioner received such “Other 

Income Benefits,” while also receiving plan STD 

benefits.  Pet. App. 4.  Petitioner essentially 

contends that notwithstanding the fact that she 

received money she was not entitled to receive, 

this Court should review this matter and relieve 

her of the obligation to return those funds to 

respondents, as required by the written plan, 

because she already spent them.  Petitioner’s 

basis for this argument is that respondents’ 

counterclaim for return of the overpaid funds 

seeks legal, not equitable relief, and as such is 

not remediable under ERISA.  Pet. 11-13.  

Contrary to the petitioner’s contentions, 

however, nearly every circuit that has 

considered this question  (eight out of a total of 

nine circuits) has concluded that ERISA 
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§ 502(a)(3) provides the appropriate vehicle for 

plan fiduciaries to enforce an equitable lien by 

agreement and recoup overpaid benefits 

received by a participant, even if those funds 

have been dissipated.  Only the Ninth Circuit 

has held otherwise.  Notably, two circuits that 

petitioner argues are aligned with the Ninth 

Circuit on this point, the Fifth and Eighth 

Circuits, have actually issued rulings consistent 

with the majority of other circuits, leaving the 

Ninth Circuit’s majority opinion an outlier.4 

Petitioner’s case is also a poor vehicle for 

resolution of the question presented because it 

concerns offset of no-fault wage replacement 

benefits, as opposed to Social Security Disability 

Income (SSDI) benefits, which were at issue in 

the conflicting Ninth Circuit decision.  In fact, 

the Ninth Circuit’s decision also addressed the 

question of whether an equitable lien by 

agreement could be enforced against SSDI 

benefits, which the court ruled was prohibited 

by the Social Security Act.  Although that ruling 

is also out-of-step with rulings from other 

circuits, this dichotomy cannot be addressed or 

resolved here because the Second Circuit’s 

ruling below does not address it at all.  It is 

                                                 
4 The Ninth Circuit’s ruling was not unanimous. Circuit 

Judge Rawlinson’s dissenting opinion is largely consistent 

with the rulings of the majority of circuits that have 

considered this issue, including the Second Circuit’s 

decision below. See Bilyeu v. Morgan Stanley Long Term 
Disability Plan, 683 F.3d 1083, 1097-1102 (9th Cir. 2012) 

(Rawlinson, J., dissenting). 
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respectfully submitted that because the 

majority of benefit overpayment issues arise in 

the context of overpaid SSDI benefits, and this 

case does not provide any opportunity for this 

Court to consider the Ninth Circuit’s ruling on 

this point, this case does not provide an 

opportunity for full consideration of these 

issues. 

A. Petitioner Mischaracterizes the 

Nature and Degree of Conflict 

among the Circuits 

Petitioner asserts that the “first reason 

review is warranted is because the Second 

Circuit’s ruling deepened a pre-existing split 

among the lower courts on whether an ERISA 

Plan can enforce an equitable lien by agreement 

where the Plan has not identified a particular 

fund that is in the defendant’s possession and 

control at the time the lien is asserted.”  Pet. 2.  

This statement overstates the nature and scope 

of the circuit split on this issue.  In fact, the 

Ninth Circuit’s majority ruling in Bilyeu v. 

Morgan Stanley Long Term Disability Plan, 683 

F.3d 1083 (9th Cir. 2012) stands alone and has 

not been adopted by any other circuit.  Eight 

other circuits have issued rulings entirely 

consistent with the Second Circuit’s ruling in 

this case.  This is likely because the Ninth 

Circuit completely misapplied this Court’s prior 

precedents on point. 
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In Great-West Annuity Life Insurance Co. v. 

Knudson, 534 U.S. 204, 213 (2002), this Court 

explained that equitable restitution is available 

under ERISA § 502(a)(3) because plan 

fiduciaries “could seek restitution in equity, 

ordinarily in the form of a constructive trust or 

an equitable lien, where money or property 

identified as belonging in good conscience to the 

plaintiff could clearly be traced to particular 

funds or property in the defendant’s possession” 

(emphasis in original).  In Knudson, a “stop 

loss” insurance company insuring plan benefits 

sought to recover $411,157.11, which it had paid 

to the plan for medical expenses incurred for 

treatment rendered to the participant.  The plan 

held an equitable lien limited to the portion of 

the settlement amount allocated for the cost of 

the participant’s medical treatment.   Id. at 207.  

The settlement allocated only $13,828.70 of the 

$650,000 in settlement proceeds to medical 

expenses.  Id. at 208.  The “stop loss” insurer 

sought to recover the remaining portion of its 

costs, over and above the settlement amount 

allocated to medical expenses, but those 

proceeds had been placed in a special needs 

trust to pay liens held by other creditors.  Id. at 

214.  This Court held that the money in the 

special needs trust was not subject to an 

equitable lien by agreement because it had 

never been in the participant’s possession. This 

Court further held, that “[t]he kind of 

restitution [ ] petitioners seek, [ ] is not 

equitable—the imposition of a constructive trust 

or equitable lien on particular property—but 
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legal—the imposition of personal liability for the 

benefits that they conferred upon respondents.”  

Id. at 215. 

In Sereboff v. Mid Atlantic Medical Services, 
Inc., 547 U.S. 356 (2006), this Court confirmed 

that strict tracing requirements do not apply to 

equitable liens by agreement under ERISA 

§ 502(a)(3).  In Sereboff, the plaintiff insurance 

company sought to recover a portion of 

settlement proceeds actually received by the 

participant.  Under the terms of the plan, the 

participant was required to reimburse the 

insurance company for benefits paid from “[a]ll 

recoveries from a third party (whether by 

lawsuit, settlement or otherwise).”  Id. at 359.  

Citing Barnes v. Alexander, 232 U.S. 117, 121 

(1914), this Court noted “‘the familiar rul[e] of 

equity that a contract to convey a specific object 

even before it is acquired will make the 

contractor a trustee as soon as he gets title to 

the thing.’”  Sereboff, 547 U.S. at 363-64.  As a 

result, when the participant received the 

settlement funds, he became a “trustee” of these 

funds and an equitable lien attached as soon as 

he took possession of them.  Id. at 367 (citing 

Walker v. Brown, 165 U.S. 654, 663 (1897)). See 
Kohl’s Dep’t Stores v. Castelli, __ F. Supp. 2d. 

__, 2013 WL 4038723, *4-*5 (E.D.N.Y. 2013). 

In U.S. Airways, Inc. v. McCutchen, 133 S. 

Ct. 1537 (2013), this Court recently reaffirmed 

its holding in Sereboff, finding that plan 

fiduciaries can pursue equitable restitution 
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under ERISA § 502(a)(3) by enforcing an 

equitable lien by agreement.  In McCutchen, the 

participant disputed the amount of settlement 

proceeds that should be returned to the plan 

fiduciary following the resolution of a personal 

injury claim, where the settlement proceeds 

were subject to an equitable lien by agreement 

requiring the participant to return to the health 

insurer the amount of health benefits paid.  

Reiterating its ruling in Sereboff, this Court 

again stated that “the ‘basis for [the] claim’ was 

equitable too, because [the plan fiduciary] relied 

on ‘the familiar rul[e] of equity that a contract to 

convey a specific object’ not yet acquired 

‘create[s] a lien’ on that object as soon as ‘the 

contractor . . . gets title to the thing.’” Id. at 

1545 (quoting Sereboff, 547 U.S. at 363-64) 

(single quotations in original removed).   

The Second Circuit below and every other 

circuit that has considered this issue (with the 

exception of the Ninth Circuit) have all correctly 

applied this Court’s precedents in the very 

manner explained by the Second Circuit in the 

Opinion petitioner asks this Court to review.  In 

fact, since this Court’s decision in Sereboff, the 

First, Second, Third, Fifth, Sixth, Seventh, 

Eighth, and Eleventh Circuits have all applied 

Sereboff correctly.  See ACS Recovery Services, 
Inc. v. Griffin, __ F. 3d __, 2013 WL 1890258, *1 

(5th Cir. 2013) (en banc); Wooden v. Alcoa, Inc., 
511 Fed. Appx. 477, 486 (6th Cir. 2013); Board of 
Trustees Of Plumbers & Pipefitters Local Union 
No. 9 Welfare Fund v. Drew, 445 F.3d 562, 567 
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(3d Cir. 2011) (finding that plan was entitled to 

recover settlement funds owed pursuant to an 

equitable agreement under ERISA §502(a)(3));  

Funk v. Cigna Group Ins., 648 F.3d 182, 194-95 

(3d Cir. 2011); (vacating district court order 

denying counterclaim and holding that the 

insurance company can recover $6,317 resulting 

from overpaid benefits); Cusson v. Liberty Life 
Assurance Co., 592 F.3d 215, 230-31 (1st Cir. 

2010); (finding that the insurance company 

properly sought a share of specifically identified 

funds, and requiring that the participant 

reimburse the insurance company “for an 

amount equal to what she might get from Social 

Security”); Longaberger Co. v. Kolt, 586 F.3d 

459, 466-67 (6th Cir. 2009); Gutta v. Standard 
Select Trust Ins. Plans, 530 F.3d 614, 621 (7th 

Cir. 2008); Gilchrest v. Unum Life Ins. Co. of 
Am., 255 Fed. Appx. 38, 44-45 (6th Cir. 2007);  

Dillard’s Inc. v. Liberty Life Assur. Co. of 
Boston, 456 F.3d 894, 900-01 (8th Cir. 2006) 

(ruling that the insurance company’s claim 

under ERISA § 502(a)(3) was valid because it 

“seeks a particular share of a specifically 

identified fund—all overpayments resulting 

from the payment of social security benefits.”); 

see also Popowski v. Parrott, 461 F.3d 1367, 

1373 (11th Cir. 2006) (finding that the self-

funded plan alleged a claim for relief under 

ERISA § 502(a)(3) for recovery of settlement 

proceeds); Fortune v. Group Long Term 
Disability Plan For Employees Of Keyspan 
Corp., 391 Fed. Appx. 74, 81 (2d Cir. 2010). 
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The Ninth Circuit’s decision in Bilyeu is the 

outlier.  In Bilyeu, the insurance company 

sought to recover overpaid LTD benefits by 

alleging a counterclaim under ERISA § 502(a)(3) 

to impose an equitable lien by agreement 

requiring return of these funds. The Ninth 

Circuit vacated the district court’s judgment for 

the insurance company on two grounds.  First, 

the Ninth Circuit ruled that an equitable lien 

did not attach until the claimant commenced 

her ERISA lawsuit, which was after the 

overpayment had been dissipated.  683 F.3d at 

1094.  This was error because it is contrary to 

this Court’s rulings in Sereboff, Barnes and 

Walker, supra, that the equitable lien attaches 

as soon as the participant comes into possession 

of the overpaid benefits.  See also Funk, 648 

F.3d at 194 (noting that the lien attaches and 

follows the property as soon as it is identified) 

(citing Barnes, 232 U.S. at 121).  Second, the 

Ninth Circuit found that the equitable lien 

attached to future SSDI benefit payments, 

which was not permitted under the Social 

Security Act.  683 F.3d at 1093-94.  Here, the 

Ninth Circuit failed to appreciate that the 

specifically identifiable fund could be identified 

in an agreement, such as a plan document, 

before the amount to be repaid existed and that 

the participant’s equitable obligation to return 

these funds continued regardless of whether it 

was commingled, converted or dissipated.  Cf. 
Sereboff, 547 U.S. 363-64.5  The Ninth Circuit 

                                                 
5 See footnote 4, supra. 
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also failed to appreciate that the equitable lien 

attaches to the overpaid benefits, not the SSDI 

benefits. 

This Court denied the insurance company’s 

petition for a writ of certiorari seeking review of 

the Ninth Circuit’s holding in Bilyeu.  133 S. Ct. 

1242 (2013).  Since that time, no other circuit 

court has followed the Ninth Circuit’s reasoning 

in Bilyeu. Rather, those circuit courts that have 

subsequently addressed the issue, including the 

Second Circuit below, have all correctly applied 

Sereboff.  See, e.g., Wooden, 511 Fed. Appx. at 

486.  

Petitioner incorrectly argues that in 

Treasurer, Trustees of Drury Industries, Inc. 
Health Care Plan And Trust v. Goding, 692 F.3d 

888 (8th Cir. 2012) cert. denied 133 S.Ct. 1644 

(2013), the Eighth Circuit sided with the Ninth 

on this issue.  But the holding in Goding does 

not support this assertion.  In Goding, the 

participant was injured in an accident and 

incurred certain medical expenses covered by 

the plan but subject to a plan provision 

requiring repayment of these funds if a 

settlement or a judgment was collected by the 

participant.  Id. at 891.  Following a third-party 

lawsuit settlement, the participant’s lawyer 

disbursed the settlement proceeds to the 

participant.  The participant subsequently filed 

for bankruptcy without having repaid the plan 

for the medical benefits he had recovered in the 

settlement.  Id. at 892.  As a result of the 
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participant’s bankruptcy, the plan fiduciary was 

not able to recover against the participant who 

was the only party that agreed to repay plan 

benefits from a third-party settlement.6  Id. at 

891.  The fiduciary therefore brought an action 

against the participant’s lawyer to recover the 

funds out of the attorney’s fee.  The Eighth 

Circuit ruled, however, that the fiduciary’s 

action to recover the funds from the 

participant’s attorney did not seek “appropriate 

equitable relief” under ERISA § 502(a)(3) unless 

the fiduciary could trace the funds in the 

attorney’s possession by, inter alia, a 

constructive trust, because the attorney had not 

agreed to an equitable lien, as the participant 

had done.   Id. at 894.  

Notably, the Eighth Circuit in Goding did 

not mention or address its prior ruling in 

Dillard’s, Inc., 456 F.3d at 900-01, where it held 

that an equitable lien by agreement was 

enforceable under ERISA § 502(a)(3). The facts 

in Dillard’s, Inc. are materially analogous to 

those addressed by the Second Circuit below 

with respect to the plan provisions defining 

“other income,” the right of the plan’s fiduciary 

to pursue reimbursement of overpaid benefits, 

and the plan’s assertion of an equitable lien by 

                                                 
6 The fiduciary’s claim for an equitable lien against the 

participant was stayed during the pendency of his 

bankruptcy proceeding.  See Treasurer, Trustees of Drury 
Industs., Inc. Health Care Plan And Trust v. Goding, No. 

1:09CV00121 SNLJ, 2010 WL 750104, *1 (E.D. Mo. Mar. 

1, 2010).   
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agreement.  Id.  Indeed, the Eighth Circuit 

found that the facts and relief sought in Goding, 

692 F.3d at 897, were materially similar to 

Knudson.  Thus, it is clear that the Eighth 

Circuit is aligned, and not in conflict, with the 

Second Circuit on this point.     

ACS Recovery Services, Inc. v. Griffin, __ F. 

3d __, 2013 WL 1890258, *1 (5th Cir. 2013) (en 
banc), another cased cited by petitioner as 

departing from the majority of circuits on this 

issue, is also not as out-of-step as petitioner 

suggests.  There, a majority of the Fifth Circuit 

ruled en banc that the plan administrator could 

recover specifically identifiable funds held in a 

participant’s special needs trust under ERISA 

§ 502(a)(3).  Notably, the majority agreed with 

recent decisions from the Sixth, Eighth and 

Eleventh Circuits, ruling that “an equitable lien 

for reimbursement attached to settlement 

proceeds as soon as a settlement fund arose 

from the injuries requiring payment.”  Id. at *6.7  

The court further found that because the special 

needs trust took possession of the funds, and not 

the participant, the proper defendant was the 

special needs trust.  In doing so, the court ruled 

that the participant “and his attorneys chose [ ] 

to disregard the Plan’s equitable lien by 

                                                 
7 The Fifth Circuit cited Longaberger Co. v. Kolt, 586 F.3d 

459, 466-67 (6th Cir. 2009); Administrative Comm. of Wal-
Mart Stores, Inc. Assocs.’ Health & Welfare Plan  v. 

Shank, 500 F.3d 834 (8th Cir. 2007); Administrative 
Comm. of Wal-Mart Stores, Inc. Assocs.’ Health & Welfare 
Plan  v. Horton, 513 F.3d 1223 (11th Cir. 2008). 
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agreement, as they attempted to divorce [the 

participant] and the Trust from possession and 

control of the settlement funds; [and a]gainst 

this ruse, [the administrator] asserts an 

equitable claim for restitution and seeks the 

equitable remedy of a constructive trust over the 

proceeds of the settlement fund as they come 

into the Trust’s possession.”  Id. at *9.  

Accordingly, it is clear that rather than falling 

into the minority view on this issue, the Fifth 

Circuit’s ruling is entirely consistent with the 

majority of its sister circuits, and inconsistent 

only with the Ninth Circuit. 

In an effort to create the appearance of a 

deeper conflict where there is none, petitioner 

argues that ACS Recovery Services, 

demonstrates confusion between the circuits, 

seizing on dicta in the opinion concerning a 

hypothetical situation, not present in the case, 

where the special needs trust disbursed the 

settlement proceeds subject to an equitable lien 

to the participant.  Pet. 13.  The Fifth Circuit 

declined to consider this circumstance because it 

had already found that a constructive trust 

could be placed on the special needs trust.  2013 

WL 1890258, at *8.  This dicta, cited by 

petitioner, is irrelevant to the issue presented 

here because she undeniably received the 

overpayment directly from the Plan.  Pet. 13. 

Hence, the issue raised but left unresolved in 

ACS Recovery is irrelevant to any issue raised 

in the petition. 
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The Ninth Circuit’s failure to recognize that 

an equitable lien by agreement attaches to 

overpaid plan benefits the instant those funds 

are received by a participant renders its holding 

in Bilyeu incorrect and unpersuasive. Compare 
Bilyeu, 683 U.S. at 1093 with Cusson, 592 F.3d 

at 231; Dillard’s Inc., 456 F.3d at 901.   This 

incorrect holding does not create a circuit split 

requiring this Court’s review because the 

significance of Bilyeu has been diminished by 

rulings from the other circuits, including the 

First, Second, Third, Fifth, Sixth, Seventh, 

Eighth and Eleventh, which have all rejected 

the reasoning of Bilyeu.  See, e.g., Quest 
Diagnostics v. Bomani, No. 3:11cv951(MPS), 

2013 WL 3148651 (D. Conn. June 19, 2013).    

B. This Case Is A Poor Vehicle For 

Resolution Of The Disagreement 

Between The Ninth Circuit And 

The Other Circuits That Have 

Addressed This Issue 

This Court had an opportunity to address the 

issues raised in Bilyeu but denied the petition 

for a writ of certiorari in that case.  See Bilyeu, 

133 S. Ct. 1242 (2013). In Bilyeu, the Ninth 

Circuit erred in two respects: (1) finding that an 

equitable lien by agreement does not attach the 

instant overpaid benefits are received by a 

participant; and (2) ruling that equitable liens 

by agreement cannot be asserted against 

overpayments resulting from a participant’s 

receipt of plan benefits and SSDI benefits 
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pursuant to 42 U.S.C. §407(a).  See 683 F.3d at 

1093-94.  Here, only the first of these two 

erroneous rulings can be addressed by this 

Court because the second issue was not 

considered by the Second Circuit below.  In this 

case, the overpayment occurred due to 

petitioner’s receipt of no-fault benefits, not 

SSDI.   

The Ninth Circuit’s ruling in Bilyeu conflicts 

with all other circuits that have considered the 

issue of whether overpayments resulting from 

participants’ receipt of SSDI can be recovered 

via ERISA § 502(a)(3).  See Fortune, 391 Fed. 

Appx. at 81; Cusson, 529 F.3d at 230-31; 

Dillard’s Inc., 456 F.3d at 900-01 (holding that 

the equitable lien does not apply to the SSDI 

benefits but to the overpaid plan benefits the 

participant received as a result of his 

simultaneous receipt of the SSDI benefits); 
Leonelli v. Pennwalt Corp., 887 F.2d 1195 (2d 

Cir. 1989); see, e.g., In re Unisys Corp. Long-
Term Disability Plan ERISA Litig., 97 F.3d 710 

(3d Cir. 1996); Lamb v. Connecticut General 
Life Ins. Co., 643 F.2d 108 (3d Cir. 1981).  

Although the great majority of offset cases 

concern overpayments resulting from 

participants’ receipt of SSDI benefits, this case 

does not allow the Court to resolve the second 

issue raised by Bilyeu, and is therefore, a poor 

vehicle for addressing all issues raised by the 

Ninth Circuit’s inconsistent rulings. 
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C. There Is No Error In The Second 

Circuit’s Approach 

The unanimous ruling by the Second Circuit 

below is manifestly correct.  Pet. App. 1. It 

faithfully applies this Court’s rulings in 

Knudson, Sereboff and McCutchen.  The Plan 

provides that STD benefits may be offset if a 

participant receives “Other Income Benefits,” 

which include automobile no-fault benefits.  Pet. 

App. 64.  Petitioner applied for and received 

STD benefits from Aetna pursuant to the Plan 

and therefore agreed to return any overpaid 

benefits upon her receipt of “Other Income 

Benefits.”  Petitioner admittedly received no-

fault benefits in the amount of $7,213.92 while 

she simultaneously received STD benefits.  Pet. 

App. 7.  Applying the rulings in Sereboff and 

McCutchen, the equitable lien by agreement 

attached at the very instant petitioner came 

into possession of the no-fault benefits.  

Similarly, petitioner’s obligation to repay those 

funds occurred as soon as she received these 

overpayments.  Pet. App. 22. Petitioner could 

not avoid her obligation to return those funds to 

Aetna by dissipating them because she became, 

in essence, the “trustee” of those funds, with an 

obligation to return them to Aetna, the rightful 

owner, pursuant to the equitable lien by 

agreement included in the written plan 

documents.  Id. 

As the Second Circuit explained: 
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When an ERISA plan creates an 

equitable lien by agreement 

between the insurer and the 

beneficiary, the insurer's 

ownership of the overpaid funds is 

established regardless of whether 

the insurer can satisfy strict 

tracing rules. See Sereboff, 547 

U.S. at 364-65[; ]Bilyeu, 683 F.3d 

at 1102 (Rawlinson, J., dissenting). 

In the context of an equitable lien 

by agreement, rather than an 

equitable lien sought as a matter of 

restitution, all that matters is that 

the beneficiary did, at some point, 

have possession and control of the 

specific portion of the particular 

fund sought by the insurer. See 
Sereboff, 547 U.S. at 364-65[.] This 

is not a case like Knudson, in 

which the beneficiaries never had 

possession or control of the funds 

identified for recovery (the 

settlement). Here, Thurber had 

possession and control of the 

overpaid benefits. That she spent 

the funds over which Aetna exerted 

an equitable lien is insufficient to 

void Aetna's right to enforce the 

plan's subrogation provision and 

the resulting equitable lien by 

agreement that Aetna entered into 

with Thurber.  

 



26 

 

 

The basis of Aetna's claim is 

equitable. The insurer seeks to 

enforce an equitable lien by 

agreement on its property—the 

overpaid funds that Thurber 

received. 
 

Pet. App. 22. 

 

The Second Circuit’s ruling is consistent with 

the well-established rules and maxims of equity.  

In CIGNA Corp. v. Amara, 131 S. Ct. 1866, 1879 

(2011) (Amara), this Court noted that “[e]quity 

suffers not a right to be without a remedy.”  

(quoting R. FRANCIS, MAXIMS OF EQUITY 29 (1st 

Am. ed. 1823)).  The Second Circuit’s ruling 

recognizes that Aetna’s remedy is its equitable 

right to recover the overpayment via ERISA 

§ 502(a)(3).  See also Barnes, 232 U.S. at 121, 

where this Court explained: 

He promised only that if, when, 

and as soon as he should receive an 

identified fund, one third of it 

should go to the appellees.  But he 

promised that.  At the latest, the 

moment the fund was received the 

contract attached to it as if made at 

that moment. 

 

 The Second Circuit’s holding that an 

equitable lien by agreement attaches as soon as 

the participant receives the overpayment 

enforces the promise made by petitioner to 
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return such overpayments at the time she 

enrolled as a participant in the Plan.  Most 

employee welfare benefit plans providing for 

disability insurance include such offset 

provisions.  See Hall v. Life Ins. Co. of N. 
America, 317 F.3d 773, 775 (7th Cir. 2003) 

(noting that such clauses reduce the employers’ 

outlay and the “moral hazard” of encouraging 

employees to exaggerate symptoms to stay out 

of work because they earn more income on 

disability).  Many plans, including the Plan at 

issue, agree to pay unreduced disability benefits 

to participants subject to an agreement that if a 

participant receives “other income” benefits, she 

must return the overpaid benefits.  The Second 

Circuit’s ruling below holds participants to this 

promise, requiring them to return overpaid 

benefits when and if they are received.  

 As this Court recognized in Sereboff, 547 

U.S. at 365, the “strict tracing requirement” 

does not exist when there is an equitable lien by 

agreement.  Rather, in such circumstances, 

“equity will follow the money, even if put into a 

bag of undistinguishable mass, by taking out 

the same quantity.”  Central Nat’l Bank v. 

Conn. Mut. Life Ins. Co., 104 U.S. 54, 69 (1881).   

The Second Circuit’s ruling is also consistent 

with ERISA’s goal of “preserv[ing] assets to 

satisfy future, as well as present claims.”  Varity 
Corp. v. Howe, 516 U.S. 489, 514 (1999).  

According to a recent survey by the Council for 

Disability Awareness, 32.3 million participants 
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are insured by employer-sponsored disability 

income replacement plans.  See COUNCIL FOR 

DISABILITY AWARENESS, 2013 LONG TERM 

DISABILITY CLAIMS REVIEW (2013), p.2.8  In 2012, 

there were approximately 662,000 claimants 

receiving LTD benefits, with disability plans 

paying out $9.4 billion in benefits.  Id., at 1, 3.  

The average offset for SSDI was noted to be 

$1,130.00 per month.  Id. at 9.  As previously 

noted, most employer-sponsored plans pay 

disability benefits with no reduction for 

estimated “other income.”  This $1,130.00 per 

month can be crucial to claimants receiving 

disability benefits because it provides money to 

cover living expenses until “other income” 

benefits are approved and received.  If plan 

fiduciaries are prevented from recovering 

overpayments from plan participants under 

ERISA § 502(a)(3), plan sponsors will change 

their ERISA plans to prevent such losses of plan 

assets by assessing anticipated offsets from the 

outset, thereby depriving participants of these 

funds until their claims for “other income” 

benefits are subsequently approved. 

The Second Circuit’s ruling encourages 

employer-sponsored plans to pay unreduced 

benefits, which helps claimants “bridge the gap” 

until they receive their “other income benefits,” 

at which point, they can return the 

                                                 
8 Available at: 

http://www.disabilitycanhappen.org/research/CDA_LTD_

Claims_Survey_2013.asp (last visited Aug. 13, 2013). 

http://www.disabilitycanhappen.org/research/CDA_LTD_Claims_Survey_2013.asp
http://www.disabilitycanhappen.org/research/CDA_LTD_Claims_Survey_2013.asp
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overpayments. The Second Circuit’s ruling also 

allows plan fiduciaries to enforce claimants’ 

promises to return overpayments and is entirely 

consistent with the equitable remedies available 

under ERISA § 502(a)(3). Given these 

circumstances, the petition should be denied. 

  



30 

 

 

II. PETITIONER’S ARGUMENTS CONCERNING 

THE VIABILITY OF DISCRETIONARY 

CLAUSES IN ERISA PLANS WHERE 

PARTICIPANTS HAVE NOT RECEIVED 

ACTUAL NOTICE OF THESE PROVISIONS DO 

NOT WARRANT REVIEW 

In Firestone Tire and Rubber Co. v. Bruch, 

489 U.S. 101, 115 (1989), this Court held that “a 

denial of benefits challenged under [ERISA] 

must be reviewed under a de novo standard 

unless the benefit plan gives the administrator 

or fiduciary discretionary authority to 

determine eligibility for benefits or to construe 

the terms of the plan.”  (emphasis supplied). In 

Firestone, this Court explained that “[w]here 

discretion is conferred upon the trustee with 

respect to the exercise of a power, its exercise is 

not subject to control by the court, except to 

prevent an abuse by the trustee of his 

discretion” and that “[t]he mere fact that if the 

discretion had been conferred upon the court, 

the court would have exercised the power 

differently, is not a sufficient reason for 

interfering with exercise of the power by the 

trustee.”  Id.   

Although there is nothing in trust law, the 

ERISA statute, the applicable Department of 

Labor (DOL) regulations or this Court’s prior 

precedents requiring actual written notice to 

participants of plan language vesting such 

discretionary authority in a claim fiduciary in 

order for it to be enforceable, petitioner argues 
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that this Court must review the Second Circuit’s 

ruling below because there is purportedly a 

circuit split on this issue. Pet. 22-26.  

Essentially, petitioner proposes that this Court 

grant her petition and consider the question of 

whether a reviewing court should engage in a 

factual investigation of participants’ claims that 

they did not have actual written notice of plan 

terms providing discretionary authority to 

ERISA plan claim administrators before it can 

conduct a deferential review.  Pet. 21.  Not only 

does this proposed question seek to unravel 

nearly thirty-five years of ERISA jurisprudence 

approving of the use of plan language delegating 

discretionary authority, as well as the well-

established rule that written plan terms control, 

but it also seeks to undermine ERISA’s laudable 

goals of “uniformity, predictability and 

efficiency” that are advanced by such a 

delegation of discretion, as recently discussed by 

this Court in Conkright v. Frommert, 1305 S. 

Ct. 1640, 1649 (2010).  The practical effect of 

petitioner’s argument, if adopted by this Court, 

would be that courts must first resolve a factual 

dispute in every ERISA § 502(a)(1)(B) lawsuit in 

order to determine whether participants 

received actual notice of such plan provisions.  It 

is respectfully submitted that this Court should 

reject petitioner’s invitation to create such an 

upheaval and add “further complexity” and 

“expense” to a process that this Court has 

previously noted “may already be too costly for 

many of those who seek redress.”  Metropolitan 
Life Ins. Co. v. Glenn, 554 U.S. 105, 117 (2008). 



32 

 

 

Notably, this Court took the opportunity in 

Glenn, to reaffirm its holding in Firestone, 

stating it will not “overturn Firestone by 

adopting a rule that in practice could bring near 

universal review by judges de novo—i.e., 

without deference—of the lion’s share of ERISA 

plan claim denials.”  Id. at 116.  This Court 

further explained that “[h]ad Congress intended 

such a system of review, we believe it would not 

have left to the courts the development of review 

standards but would have said more on the 

subject.”  Id.  This Court therefore confirmed 

that where the written plan documents grant 

discretion to a claim fiduciary, the deferential 

arbitrary and capricious review standard 

applies to the court’s review of adverse benefit 

determinations under ERISA § 502(a)(1)(B).  Id. 
at 115. 

In Conkright, 130 S. Ct. at 1648-49, this 

Court again reaffirmed these holdings, ruling 

that a reviewing court may not substitute its 

own judgment for that of a plan administrator 

vested with discretionary authority.  This Court 

held that even where the reviewing court finds 

that the administrator’s determination was 

arbitrary and capricious, it may not substitute 

its own judgment for that of the administrator.  

This Court also observed that: 

Congress enacted ERISA to ensure 

that employees would receive the 

benefits they had earned, but 

Congress did not require employers 
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to establish benefit plans in the 

first place. We have therefore 

recognized that ERISA represents 

a careful balancing between 

ensuring fair and prompt 

enforcement of rights under a plan 

and the encouragement of the 

creation of such plans. Congress 

sought to create a system that is 

not so complex that administrative 

costs, or litigation expenses, truly 

discourage employers from offering 

[ERISA] plans in the first place. 

ERISA induc[es] employers to offer 

benefits by assuring a predictable 

set of liabilities, under uniform 

standards of primary conduct and a 

uniform regime of ultimate 

remedial orders and awards when 

a violation has occurred. 

 

Id. at 1648-49 (citations omitted).  

This Court has also noted that one of 

“ERISA’s core functional requirements [is] that 

‘every employee benefit plan shall be 

established and maintained pursuant to a 
written instrument.’”  Curtiss-Wright Corp. v. 
Schoonejongen, 514 U.S. 73, 83 (1995) (quoting 

ERISA § 402(a)(1), 29 U.S.C. §1102(a)(1) 

(2007)).   “A written plan is to be required in 

order that every employee may, on examining 
the plan documents, determine exactly what his 

rights and obligations are under the plan.”  Id. 
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(quoting H.R. Rep. No. 93-1280, p. 297 (1974), 

U.S.C.C.A.N., pp. 4639, 5077, 5078 (emphasis in 

decision)).  In McCutchen, 133 S. Ct. at 1548, 

this Court recently reemphasized that the 

written plan terms control, stating: 

The result we reach, based on the 

historical analysis our prior cases 

prescribe, fits lock and key with 

ERISA’s focus on what a plan 

provides.  The section under which 

this suit is brought “does not, after 

all, authorize ‘appropriate 

equitable relief’ at large,”[ ]; rather 

it countenances only such relief as 

will enforce “the terms of the plan” 

or the statute, §1132(a)(3)[ ].  That 

limitation reflects ERISA’s 

principal function: to “protect 

contractually defined benefits.”  

The statutory scheme, we have 

often noted, “is built around 

reliance on the face of the written 

plan documents.” 

 

(emphasis in original, citations omitted).   

 

Notwithstanding the foregoing, petitioner 

asks this Court to grant review of the Second 

Circuit’s rulings so that it can carve an 

unwarranted exception into the written plan 

rule that allows participants to challenge a 

reviewing court’s application of Firestone 

deference in circumstance where they claim 
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they did not receive actual notice of the plan’s 

grant of discretion.  Pet. 22.  But petitioner’s 

proposed exception is illogical because if the 

written plan terms control, participants cannot 

vary or nullify those terms by arguing that they 

did not receive actual notice of them.  See Varity 
Corp., 516 U.S. at 515; Amara, 131 S. Ct. 1866, 

1877-78 (2011). 

 

Petitioner suggests that this Court should 

ultimately find that administrators have an 

obligation to ensure participants receive actual 

written notice of plan terms delegating 

discretionary authority in order for those terms 

to be effectual.  Pet. 31.  This argument is 

wholly unsupported in the law.  Notably, ERISA 

does not require that plan participants receive 

copies of governing plan documents.  Rather, 

ERISA requires only that a plan administrator 

distribute an SPD to plan participants—not the 

actual plan documents.  See ERISA § 104(a); 29 

U.S.C. § 1024(a).  By definition, the SPD does 

not contain all of the plan terms.  See ERISA 

§ 102; 29 U.S.C. § 1022; Amara, 131 S. Ct. at 

1879.  Moreover, identification of a claim 

administrator that has been granted full 

discretionary authority to determine claims 

under an ERISA plan is not even one of the 

enumerated disclosures required to be included 

in the SPD.  ERISA § 102(b), 29 U.S.C. 

§ 1022(b).  Consequently, petitioner’s argument 

that ERISA plans must provide actual notice of 

plan provisions delegating discretionary 
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authority is not consistent with the ERISA 

statute or this Court’s precedent concerning the 

purpose (and limitations) of an SPD.  Amara, 

131 S. Ct. at 1877. 

A. There Is No Conflict Between The 

Circuits On This Issue 

Petitioner incorrectly argues that the Second 

Circuit’s decision below creates a circuit split 

with the Seventh Circuit’s decision in 

Herzberger v. Standard Ins. Co., 205 F.3d 327 

(7th Cir. 2000) where the court purportedly ruled 

that participants must receive actual notice of a 

plan’s grant of discretionary authority to a claim 

administrator.  Pet. 23.  But in Herzberger, the 

Seventh Circuit’s holding was limited to a 

finding that the language in the plan document 

under consideration was insufficient to warrant 

a deferential review.  Specifically, the Seventh 

Circuit stated:  

We hold that the mere fact that a 

plan requires a determination of 

eligibility or entitlement by the 

administrator, or requires proof or 

satisfactory proof of the applicant’s 

claim, or requires both a 

determination and proof (or 

satisfactory proof), does not give 

the employee adequate notice that 

the plan administrator is to make a 

judgment largely insulated from 
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judicial review by reason of being 

discretionary. 

 

205 F.3d at 332.  The Seventh Circuit did not 

rule, as petitioner suggests, that plan 

participants must receive actual notice of the 

written plan document that includes the grant 

of discretion in order for the administrator’s 

decision-making to be entitled to Firestone 
deference.  Rather, the Seventh Circuit only 

found that the specific plan language used in 

that case was insufficient to justify a deferential 

review.  Id. at 333. Cf. Millitello v. Central 
States, Southeast and Southwest Areas Pension 
Fund, 360 F.3d 681, 685-86 (7th Cir. 2004) 

(finding that the trust agreement between the 

plan and the board contained sufficient 

language to vest discretionary authority in the 

trustee).  Indeed, the Second Circuit below 

noted this to be so, observing that “the [Seventh 

Circuit’s] analysis rested fully on the language 

of the plan itself, and concluded that language 

that simply provided that the administrator had 

to determine eligibility did not imbue the 

administrator with discretion.”  Pet. App. 9. 

 Petitioner’s contention that Herzberger 
requires actual written notice of a plan’s grant 

of discretionary authority is markedly 

overstated.  In fact, in Raybourne v. Cigna Life 
Ins. Co. of New York, 576 F.3d 444, 448 (7th Cir. 

2009), the plaintiff similarly argued that the 

court should not apply Firestone deference 

because the plan’s grant of discretionary 
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authority was not included in a document he 

received until after the litigation incepted.  In 

Raybourne, the claim fiduciary agreement, 

which was a plan document, delegated full 

discretionary authority to the claim fiduciary 

and also required that notice of this provision be 

provided in the SPD.  Id. at 448.  The SPD 

stated that the “actual provisions of the Plan 

are set forth in the insurance policy and the 

claim fiduciary agreement between L-3 

Communications and Cigna.”9  Id.  The Seventh 

Circuit ruled that the claim fiduciary’s decision-

making was entitled to Firestone deference 

because the Plan’s claim fiduciary agreement 

contained sufficient language to vest the insurer 

(Cigna) with discretionary authority.  Id. at 448-

49.   

 Given the foregoing, it is clear that there 

is no split between the Seventh and Second 

Circuits on this issue.  Both circuits agree that 

there are no mandatory “magic words” required 

in order for an ERISA plan to grant 

discretionary authority to a claim fiduciary.  See 
Herzberger, 205 F.3d at 331 (citing Kinstler v. 
First Reliance Standard Life Ins. Co., 181 F.3d 

243, 251 (2d Cir. 1999)).  Rather, both circuits 

hold that all that is required is language in the 

written plan documents providing for this 

delegation of discretion.  And while the Second 

Circuit specifically held that there is no rule 

                                                 
9 “L-3 Communications” referred to the employer.  576 

F.3d at 446. 
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requiring actual notice to the participants of 

such discretionary clauses, Herzberger does not 

hold otherwise.  Id. 

 In addition, and unlike the situation 

presented in Herzberger, petitioner concedes 

that the Plan documents under consideration in 

the matter sub judice included sufficient 

language to unequivocally delegate 

discretionary authority to Aetna.  Pet. App. 8.  

Petitioner’s argument is that she did not receive 

a copy of the written plan documents or SPD 

that included this language and that without 

her actual notice of these plan terms, the court 

cannot employ a deferential standard of review.  
Pet. App. 7.  Herzberger does not speak to this 

issue.   

B. This Case Is A Poor Vehicle For 

Resolution of The Issue Raised By 

Petitioner 

Petitioner asks this Court to accept review to 

resolve the issue of “whether SPDs must 

disclose the existence of a discretionary clause 

that would trigger a deferential standard of 

review.”  Pet. 27.  This issue is not properly 

presented in this case because both the Plan 

document and SPD state that Aetna has 

discretionary authority to make benefit 

determinations and to interpret Plan terms.  

Pet. App. 8 n. 1.  Indeed, petitioner “conceded at 

oral argument that the plan itself and the [SPD] 

both include language that is sufficient to 
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reserve discretion to Aetna to assess 

participants’ eligibility for benefits.”  Id.  As the 

Second Circuit noted, there is no statute or 

regulation requiring that the SPD provide any 

information concerning whether the plan grants 

discretionary authority to the administrator.  

Pet. App. 10-11.  Thus, petitioner’s issue for 

review does not even properly arise from the 

facts of this case, and her arguments are, 

frankly, inconsistent with governing law.  This 

Court should therefore reject petitioner’s 

invitation for review because she asks this 

Court to impose a rule that has no legislative or 

regulatory basis. 

C. There Is No Error In The Second 

Circuit’s Approach 

The Second Circuit’s holding on this issue is 

entirely consistent with this Court’s prior 

precedents and therefore, there is no need to 

review that determination.  In Firestone, this 

Court ruled that the reviewing court should look 

to the language in the governing plan 

documents to determine whether the claim 

fiduciary has been properly vested with full 

discretionary authority.  489 U.S. at 115.  Here, 

the Second Circuit did just that by examining 

the plan document, which petitioner concedes 

granted Aetna full discretionary authority to 

render a determination on her LTD claim.  Pet. 

App. 8.   
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Nonetheless, petitioner argues that the 

Second Circuit improperly employed the 

deferential arbitrary and capricious review 

standard because she purportedly did not 

receive a copy of the plan documents or the 

SPD, which both contained sufficient language 

to vest Aetna with discretion.  Pet. 21.  But 

again, neither the ERISA statute nor governing 

DOL regulations require that the plan, or plan 

administrator, provide actual written notice to 

participants of this grant of discretion in order 

for it to be effective.  See ERISA § 102, 29 

U.S.C. § 1022; 29 C.F.R. § 2520.1023. 

Petitioner argues that the Second Circuit’s 

ruling was incorrect because ERISA § 102(b) 

and its applicable regulations, require the plan 

administrator advise participants of “the right 

to seek judicial review in the event a claim for 

benefits ‘is denied or ignored.’”  (citing 29 C.F.R. 

§2520.1023(t)(2)).  Pet. 27.  Petitioner appears to 

suggest that this statute and regulation require 

actual notice to participants of the plan’s 

discretionary clause.  This argument stretches 

the language of this statute and regulation 

beyond anything close to their fair meaning and 

should be rejected outright.  In fact, in Tocker v. 

Philip Morris Cos., Inc., 470 F.3d 481, 488-89 

(2d Cir. 2006), the Second Circuit rejected a 

similar argument.  In doing so, the Second 

Circuit noted its agreement with all of the other 

circuits that had addressed this issue and ruled: 
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In sum, we need not rely on the 

SPD in determining our standard 

of review.  The arbitrary and 

capricious standard of review is 

warranted where the plan 

documents provide for 

discretionary authority, the 

summary plan description does not 

contain any conflicting language, 

and the applicable statutes and 

regulations do not require that the 

SPD contain provisions addressing 

the issue.   

 

Id. at 489.  Notably, in Tocker, the Second 

Circuit relied on the very decisions petitioner 

cites as warranting the application of Firestone 
deference where a sufficient discretionary clause 

appears in the written plan.  Compare 470 F.3d 

at 489 with Pet. 23 n.7.   

As the Second Circuit noted below, the 

governing Plan and SPD in this matter are 

consistent on the grant of discretionary 

authority to Aetna.  The SPD explicitly advises 

participants that Aetna “has the discretionary 

authority to determine eligibility for benefits, 

decide claim appeals, and to interpret provisions 

of the plan.”  Pet. App. 8 n.1.  Thus, the Second 

Circuit’s decision is consistent with this Court’s 

precedents and with all other circuits that have 

addressed the issue.  See Nally v. Life Ins. Co. of 
N. Am., 299 Fed. Appx. 125, 128 (3d Cir. 2008) 

(collecting cases from other circuits applying 
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deferential standard of review where plan 

contains grant of discretionary authority, even 

where the SPD is silent on the issue). 

Petitioner’s real argument is that if she did 

not receive the SPD or Plan documents that 

indisputably include sufficient language to 

warrant a deferential review, the court must 

review the matter de novo.  But petitioner cites 

no law to support that proposition.  In fact, 

to the extent she cites any law on point, those 

cases consistently hold the opposite of 

petitioner’s contentions or otherwise undermine 

her position.  Pet. 23 n.7; See Raybourne, 576 

F.3d at 448; Rodriguez v. Reliance Standard 
Life Ins. Co., No. C 03-04189(CRB), 2004 WL 

2002488, *4 (N.D. Cal. Jun. 22, 2004) (applying 

deferential standard of review even after 

accepting argument that participant “had no 

actual notice of all of the terms of the Policy, 

including the term reserving discretionary 

authority to determine eligibility for benefits. . 

.”).  Consequently, this Court should deny the 

petition.   
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CONCLUSION 

Petitioner has not established any 

compelling reason for this Court to grant the 

petition.  Therefore, respondents respectfully 

request that the petition be denied. 
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