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QUESTION PRESENTED 
 

When the victim of a crime is entitled to restitution for 

the loss of property and return of the property is “impossible, 

impracticable, or inadequate,” 18 U.S.C. 3663A(b)(1)(B) provides 

that a defendant shall pay “an amount equal to  *  *  *  (i) the 

greater of  *  *  *  (I) the value of the property on the date 

of the damage, loss, or destruction; or (II) the value of the 

property on the date of sentencing, less (ii) the value (as of 

the date the property is returned) of any part of the property 

that is returned.”  The question presented is:  

 Whether the district court abused its discretion in 

calculating a restitution award for victim-lenders who lost cash 

because of petitioner’s fraud when the court reduced the 

victims’ losses by the amount they recouped from the sale of the 

collateral real estate securing the loans.
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IN THE SUPREME COURT OF THE UNITED STATES 
 

_______________ 
 
 

No. 12-10638 
 

CEDRIC LIPSEY, PETITIONER 
 

v. 
 

UNITED STATES OF AMERICA 
 

_______________ 
 
 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 
 

_______________ 
 
 

BRIEF FOR THE UNITED STATES IN OPPOSITION 
 

_______________ 
 

OPINIONS BELOW 
 

 The opinion of the court of appeals (Pet. App. 1a-12a) is 

unreported but is available at 509 Fed. Appx. 714.  The opinion 

of the district court (Pet. App. 27a-38a) is also unreported.   

JURISDICTION 
 
 The judgment of the court of appeals was entered on 

February 1, 2013.  A petitioner for rehearing was denied on 

March 6, 2013 (Pet. App. 13a).  The petition for a writ of 

certiorari was filed on June 4, 2013.  The jurisdiction of this 

Court is invoked under 28 U.S.C. 1254(1). 
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STATEMENT 

 Following a guilty plea in the United States District Court 

for the District of Colorado, petitioner was convicted on three  

counts of wire fraud, in violation of 18 U.S.C. 1343 (Supp. V 

2011) and 18 U.S.C. 2.  The district court sentenced petitioner 

to 63 months of imprisonment, to be followed by three years of 

supervised release, and ordered him to pay $2,922,759.89 in 

restitution.  Pet. App. 1a, 5a, 15a-16a, 18a.  The court of 

appeals affirmed.  Id. at 1a-12a. 

 1.  Petitioner, a licensed real estate broker, implemented 

a scheme to defraud lending institutions that funded residential 

mortgages.   He and a co-conspirator recruited individuals to 

act as buyers for residential properties in the Denver, Colorado 

area, claiming the buyers could legitimately acquire properties 

and profit by reselling them without investing their own money.  

Petitioner told the buyers that they were purchasing residences 

at less than their market value and that they would resell them 

at or above their market value, thereby enabling a quick profit.  

Petitioner submitted loan applications with false financial 

information concerning the buyers’ employment, assets, or income 

to obtain mortgages on the residences.  Petitioner arranged for 

the purchase of more than 20 residential properties at market 
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rates using this method.  For their participation, petitioner 

paid the buyers $3000 to $15,000.  Pet. App. 2a-4a, 33a-35a.  

 Shortly after the sale, petitioner arranged to resell the 

properties at substantially inflated prices to other buyers he 

recruited with similar promises of quick profit.  Petitioner 

made false representations about the second buyers’ finances to 

lenders and produced falsely-inflated appraisals to obtain 

mortgage loans with no or minimal down payment.  Petitioner 

received the proceeds from the fraudulent transactions in the 

form of commissions, fees, and proceeds from the sales 

transactions.  Pet. App. 2a-4a. 

 The second buyers eventually discovered that the real 

estate properties were valued far lower than the outstanding 

loan balances, and all but one of the 22 properties were placed 

in foreclosure.  The lenders acquired title to the collateral 

real estate properties through foreclosure procedures and then 

resold them.  The aggregate loss to the victim-lenders was 

$4,430,240.29, representing the remainder of the unpaid 

principal balances on the loans minus the amounts the lenders 

recovered by selling the properties.  Pet. App. 4a, 33a-35a. 

 2.  Under the Mandatory Victims Restitution Act of 1996 

(MVRA), Pub. L. No. 104-132, 110 Stat. 1227, the sentencing 

court must order a defendant convicted of a felony involving 
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fraud or deceit to pay restitution to the identifiable victims 

of his illegal conduct.  See 18 U.S.C. 3663A(a)(1) and 

(c)(1)(A)(ii).  The MVRA provides that “the court shall order” 

defendants guilty of certain crimes to “make restitution to the 

victim of the offense.”  18 U.S.C. 3663A(a)(1) and (c)(1). 

 Section 3663A(b) of the MVRA further provides that if the 

offense results in “loss  *  *  *  of property of a victim” then 

“[t]he order of restitution shall require that such defendant  

*  *  *  return the property to the owner of the property” -- 

unless return “is impossible, impracticable, or inadequate.”  18 

U.S.C. 3663A(b)(1)(A) and (B).  In that circumstance, the 

defendant must instead be ordered to “pay an amount equal to”: 

 (i) the greater of--  

 (I) the value of the property on the date of the 
damage, loss, or destruction; or  

 (II) the value of the property on the date of 
sentencing, less  

(ii) the value (as of the date the property is 
returned) of any part of the property that is 
returned. 

 
18 U.S.C. 3663A(b)(1)(B). 

 3.  The district court conducted four sentencing hearings 

addressing the issues of loss and restitution.  Pet. App. 27a.  

The government presented the testimony of an expert witness and 

a survey of the outstanding balances remaining on the 22 

fraudulently obtained mortgages coupled with records of the 
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sales proceeds the victim-lenders received when the respective 

properties were sold.  Id. at 32a-35a.  In response, petitioner 

offered the testimony of his own expert witness who asserted 

that the prices offered by the victim-lender at the foreclosure 

sale -- and not the prices those lenders received in the 

subsequent market sales -- should be regarded as the true value 

of the respective properties that had been returned.  Id. at 

30a-32a.1 

 The district court noted that petitioner’s expert witness 

admitted on cross-examination that he was unaware that 

petitioner had inflated the value of the properties for purposes 

of the fraudulent sales to the second buyers -- conduct to which 

petitioner had admitted in the plea agreement.  Pet. App. 31a-

32a.  The court accordingly concluded that such a flaw 

“substantially undercuts” the expert witness’s method, as well 

                     
1  Under Colorado law, return of foreclosed real estate 

occurs by means of a “foreclosure sale” -- in other 
jurisdictions, called a “trustee” or “sheriff” sale -- conducted 
by a public trustee.  Colo. Rev. Stat. § 38 (2012).  Numerous 
States permit non-judicial foreclosure whereby the lender gains 
title of the collateral property by means of a “power of sale” 
clause in the mortgage lien or deed and may thereafter sell the 
property on the open market.  On occasion, federal courts will 
mistakenly refer to the open market sale following a foreclosure 
as a “foreclosure sale.”  See. e.g., United States v. Statman, 
604 F.3d 529, 537 (8th Cir. 2010), United States v. James, 564 
F.3d 1237, 1243-1244 (10th Cir. 2009) (using term “foreclosure 
sale” to mean the sales of the properties by the mortgage 
lenders after they had acquired them through foreclosure). 
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as his eventual conclusions about the value of the properties as 

of the foreclosure sale.  Id. at 31a.2 

 The district court also rejected petitioner’s contention 

that the MVRA mandates that the value as of the date of 

foreclosure be used in that calculation as “the value of the 

property at the time it is returned to the note holder” under 

Section 3663A(b)(1)(B)(ii).  Pet. App. 36a (citation omitted).  

The court explained that “the foreclosure price, to the extent 

it is known, bears no apparent relationship to the market value 

of the property.”  Ibid.  That is because, as the court 

explained, the government provided evidence showing that a 

lender’s bid at the foreclosure sale is likely to be the total 

price of the principal balance and costs associated with the 

loan, without regard to appraised value.  Id. at 31a-32a.  “On 

                     
2  Petitioner’s expert witness also testified that he 

assumed that any mortgage holders at a foreclosure sale would 
bid an arms-length, fair market price.  The district court found 
that the government rebutted this assumption with an example 
from this case where a victim-lender submitted a bid in amounts 
equal to the unpaid principal balance of the loan, plus various 
other costs that are permitted to be recovered under Colorado 
law.  Pet. App. 29a, 31a-32a.  See United States v. Washington, 
634 F.3d 1180, 1183 (10th Cir.) (“[a]t the sheriff’s sale the 
lenders (original or assigned) ‘bid in’ the property for the 
amount owed on the outstanding loan so that they could complete 
the foreclosure process and sell the properties.”), cert. 
denied, 132 S. Ct. 300 (2011).  See generally BFP v. Resolution 
Trust Corp., 511 U.S. 531, 538-539 (1994) (noting that “property 
that must be sold within [foreclosure] strictures is simply 
worth less”) (emphasis in original)). 
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the other hand, the subsequent sale of property does reflect the 

market value of the property, being a price paid by the highest 

bidder in a context not involving an outstanding loan on the 

property.”  Id. at 36a.  The court further explained that “[t]he 

property to be returned to the lenders is money, i.e. the unpaid 

balance on the loan,” and “[t]hat ‘property’ is not the real 

property acquired at the foreclosure sale for the first time; 

rather, it is the money obtained by selling the property at the 

subsequent sale.”  Id. at 37a. 

 The district court thus calculated the restitution owed by 

petitioner by subtracting the amount that the lender received 

from selling the property after foreclosure, and not the bid 

price at the foreclosure sale, from the unpaid principal balance 

on the mortgage.  The total restitution using this method was 

$2,922,759.89 in restitution to the mortgage lenders who held 

fraudulently obtained mortgages when the scheme collapsed.  Pet. 

App. 23a-26a, 35a-38a.3 

 4.  The court of appeals affirmed.  Pet. App. 1a-12a.  The 

court rejected petitioner’s argument that the value of the 

properties for the purpose of calculating loss is the appraisal 

                     
3  The loss amount exceeded the restitution award in this 

case because the identities of some of the actual owners of the 
defaulted mortgages could not be documented.  Pet. App. 11a n.4. 
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value at the time of foreclosure, rather than the amount for 

which the properties were actually sold.  The court stated that 

this argument “ignores the fact that [petitioner] and [his co-

conspirator] admitted to generating false appraisals in 

connection with the sales of the properties at issue.”  Id. at 

9a-10a.  The court further rejected petitioner’s argument that 

the district court had improperly shifted the burden of proving 

loss to him by not requiring the government to introduce the 

appraisals from the time of foreclosure.  The court stated that 

“appraisals of the kind sought by [petitioner] were simply 

irrelevant to the calculation of loss in this case.”  Id. at 

10a.  The court concluded that “the district court’s methodology 

for calculating restitution was correct, leading to a reasonable 

and fair result.”  Id. at 11a. 

ARGUMENT 

 Petitioner contends (Pet. 8-12) that the circuits are 

divided over the issue of when property is “returned” for 

purposes of Section 3663A(b)(1)(B)(ii) when lenders acquire 

title to collateral real estate used to secure a failed 

mortgage.  The court of appeals correctly held that the district 

court’s valuation method was proper under the MVRA.  Although 

some division exists in the courts of appeals on whether 

property is “returned” under Section 3663A(b)(1)(B)(ii) when 
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title to collateral real estate is transferred to the victim-

lender, that division does not warrant this Court’s review at 

this time.   

 1.  Congress enacted the MVRA to make restitution mandatory 

for all victims of specified crimes, without regard to the 

defendant’s ability to pay.  See S. Rep. No. 179, 104th Cong., 

1st Sess. 18-21 (1995).  Under the MVRA, if a victim has 

suffered the “loss  *  *  *  of property,” then the defendant 

must return “the property” to its owner -- and when “return of 

the property” is not possible or adequately compensatory, the 

defendant must pay “the value of the property” less “the value  

*  *  *  of any part of the property that is returned.”  18 

U.S.C. 3663A(b)(1)(B)(i)(II) and (ii) (stating that the value of 

the offset should be calculated “as of the date the property is 

returned”). 

 As the district court explained, in the case of a 

fraudulent loan, “the property” that has been stolen from the 

victim is the loan proceeds, not the collateral real estate used 

as security for the loan.  Pet. App. 37a.  Thus, when the victim 

takes title to the real estate, “the property” that was stolen 

has not been “returned” to the victim.  18 U.S.C. 

3663A(b)(1)(B)(ii).  Rather, the victim has received something 
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else altogether -- an illiquid asset that takes time and effort 

to convert into liquid funds. 

 The only purpose of gaining ownership of collateral real 

property was to resell it in order to recoup the funds lost as a 

result of petitioner’s fraud, and only when the collateral is 

resold is the specific stolen property returned to the victim-

lender.  See United States v. Robers, 698 F.3d 937, 943 (7th 

Cir. 2012) (explaining that “[a] house is not part of the cash” 

and therefore is not “part of the property”), petition for cert. 

pending, No. 12-9012 (Feb. 26, 2013); United States v. 

Washington, 634 F.3d 1180, 1185 (10th Cir.) (“[I]n a mortgage 

fraud scheme such as this, the loss is not the decline in value 

of the collateral; the loss is the unpaid portion of the loan as 

offset by the value of the collateral.”), cert. denied, 132 S. 

Ct. 300 (2011). 

 An interpretation to the contrary is inconsistent with the 

plain text of the statute.  Section 3663A(b)(1) first states 

that it covers offenses “resulting in  *  *  *  loss or 

destruction of property of a victim of the offense,” and then 

repeatedly uses the phrase “the property” to refer back to the 

property that the victim has lost.  18 U.S.C. 3663A(b)(1).  See 

Robers, 698 F.3d at 942 (explaining that “the property” as used 

in the relevant provision “always means ‘the property stolen’”).  
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Under petitioner’s preferred approach, however, “the property” 

would suddenly take on a different meaning in the subsection on 

offset, becoming a reference to the collateral real estate that 

secured the lost loan proceeds.  No reason exists why Congress 

would have intended “identical words used in different parts of 

the same act” to have such different meanings.  Sorenson v. 

Secretary of Treasury, 475 U.S. 851, 860 (1986) (citation 

omitted).4 

 Interpreting Section 3663A(b)(1)(B)(ii) to mean that stolen 

properly is “returned” when the victim-lender takes title to 

collateral real estate at foreclosure would produce statutory 

anomalies.  In most cases, the value of the returned real estate 

at the time of foreclosure and the proceeds of a market sale of 

that real estate shortly thereafter will be roughly equivalent.  

Indeed, when return of title to the lender occurs without a 

foreclosure sale under state law, the proceeds from the lender’s 

subsequent sale may be regarded as a natural proxy for the value 

of the real estate at the time of foreclosure.  Only in a 

sharply declining market does a defendant have an incentive to 

                     
4 That conclusion is reinforced by the specific 

reference to “in-kind payments” in other sections of the MVRA, 
see 18 U.S.C. 3664(f)(3)(A) and 3664(f)(4), which demonstrates 
that Congress knew how to provide for restitution involving 
property different from the property stolen.  See Russello v. 
United States, 464 U.S. 16, 23 (1983). 
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argue that the value of the real estate at foreclosure should be 

used under Section 3663A(b)(1)(B)(ii) to determine the offset to 

restitution. 

 The victim-lenders in this case, however, extended inflated 

loans to petitioner’s co-conspirators expressly based upon his 

fraudulent misrepresentations and recovered no more of those 

funds than they received from the market sales.  Use of “value” 

returned upon the foreclosure rather than what the victim 

actually recovers in a declining market, necessarily 

shortchanges the victim.  See Robers, 698 F.3d at 955 

(“[R]eduction in value of the real estate is a risk that falls 

on [petitioner], the one who defrauded the victims.  The loss  

*  *  *  [was] directly caused by [petitioner’s] fraud.”).5 

 Petitioner’s approach is also inconsistent with the clear 

purpose of the MVRA to compensate victims for the “full amount” 

of their loss.  18 U.S.C. 3664(f)(1)(A).  See Dolan v. United 

States, 130 S. Ct. 2533, 2539 (2010) (stating that the purpose 

                     
5  See also United States v. Yeung, 672 F.3d 594, 603 n.5 

(9th Cir. 2012) (“Yeung created the circumstances under which 
the harm or loss occurred through her use of false information 
that induced the Long Beach Trust to purchase the loan.  Because 
the Long Beach Trust’s loss is directly related to Yeung’s 
offense, the declining value of the real estate collateral, even 
if attributable to general financial conditions, does not 
disrupt the causal chain, and the victims of the fraud are 
entitled to restitution.”) (internal citation omitted). 
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of the MVRA is “to assure that victims of a crime receive full 

restitution”); Hughey v. United States, 495 U.S. 411, 416 (1990) 

(the “meaning of ‘restitution’ is restoring someone to a 

position he occupied before a particular event”); United States 

v. Gordon, 393 F.3d 1044, 1053 (9th Cir. 2004) (explaining that 

the purpose of the MVRA is “to make victims of crime whole, to 

fully compensate these victims for their losses and to restore 

these victims to their original state of well-being”) (citation 

omitted; emphasis in original), cert. denied, 546 U.S. 957 

(2005); 18 U.S.C. 3663A(b)(1)(B)(i) (specifying that in 

determining the value of the property stolen, the “greater of” 

two possible values should be used).  

 Using the proceeds from a sale following foreclosure as the 

“return” of property does not produce an analogous windfall for 

the victim.  The MVRA itself provides for the eventuality where 

the value of collateral real estate increases between the time 

the victim takes title to it and the time the victim sells it.  

Under those circumstances, the MVRA does not permit the victim 

to collect more than full restitution.  See United States v. 

Boccagna, 450 F.3d 107, 117 (2d Cir. 2006) (“[The court] cannot 

award the victim ‘a windfall,’ i.e., more in restitution than he 

actually lost.”); United States v. Yeung, 672 F.3d 594, 603 n.5 

(9th Cir. 2012) (citing, e.g., United States v. Smith, 156 F.3d 
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1046, 1057 (10th Cir. 1998) (“[A] district court may not order 

restitution in an amount that exceeds the loss caused by the 

defendant’s conduct.  Such a restitution order would amount to 

an illegal sentence.”) (internal citation omitted), cert. 

denied, 525 U.S. 1090 (1999)). 

 2.  The courts of appeals are not in full accord on the 

issue of whether return of collateral real estate counts as 

“return” of property lost due to a fraudulent loan under Section 

3663A(B)(1)(B)(ii).  Petitioner overstates the extent of the 

disagreement, however, and the issue does not warrant this 

Court’s review. 

 a. Petitioner identifies (Pet. 10-11) the First, Third, 

Seventh, and Eighth Circuits as having taken the same view as 

the court below regarding the time of return under Section 

3663A(b)(1)(B), although he states that some have done so only 

“implicitly.”  Pet. 11.  The Seventh Circuit’s decision in 

Robers, however, issued less than a year ago, represents the 

first appellate case to consider in depth whether the transfer 

of title to the collateral real estate securing a fraudulent 

loan constitutes return of “the property” under the MVRA’s 

offset provision.  The Robers court, moreover, was the first to 

undertake an extended survey of the respective circuits’ 

approach to applying Section 3663A(b)(1)(B)(ii) in the context 



15 

of real estate fraud.  Robers, 698 F.3d at 943-953 (finding that 

return of “property stolen” in mortgage fraud can only occur 

when the lender disposes of collateral and obtains its lost 

funds). 

 In contrast, the other appellate decisions in this 

identified group simply found that the sales proceeds subsequent 

to foreclosure produced a more accurate estimation of the offset 

to restitution.  In United States v. Innarelli, 524 F.3d 286, 

cert. denied, 555 U.S. 879 (2008), the First Circuit did not 

construe Section 3663A(b)(1)(B)(ii) or decide whether taking 

title to collateral real estate constituted return of “the 

property.”  See id. at 295.  The court merely held that the 

record was insufficiently detailed to determine whether the 

district court’s restitution calculation was correct, and it 

remanded the case with the general statement that “the amount 

lost as a result of Innarelli’s crimes” should “be offset by any 

amount recouped by the victim in question, including through 

resale of the property.”  Ibid.  

 The Third Circuit’s decision in United States v. Himler, 

355 F.3d 735 (2004), also did not rule on whether the MVRA’s 

offset provision refers to collateral real estate or to the 

proceeds from its sale, since the defendant in that case argued 

that the restitution award should have been offset by the value 
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of real property on the date of sentencing.  Id. at 739, 744-

745; see also id. at 739 (explaining that the defendant, who 

gave the victim bad checks, “deeded the property back” to the 

victim well before sentencing took place). 

 The court of appeals rejected that argument and approved 

the district court’s decision to “order restitution in the 

amount of [the victim’s loss] minus the amount that would 

eventually be recouped from the future sale” of the real 

property, concluding that this approach “was not a postponement 

of the order of restitution but simply a way to ensure that [the 

defendant] would not be stuck with a larger bill than was 

necessary.”  Himler, 355 F.3d at 745 (explaining that because 

the ultimate sale value of the real property was higher than its 

value as of sentencing, the defendant’s restitution obligation 

was lower than it would have been “had the District Court placed 

a fixed price  *  *  *  at the sentencing hearing”). 

 The parties in United States v. Statman, 604 F.3d 529 (8th 

Cir. 2010), disputed whether the “foreclosure sale price” or 

“the appraised value of the foreclosed property” provided a more 

appropriate measure of value in a case involving a loan obtained 

through fraud.  Id. at 538.  Emphasizing the district court’s 

general discretion to decide the proper approach, the court of 

appeals ruled that “[u]nder the circumstances of this case, the 
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district court’s use of the foreclosure sale price provided a 

fair and adequate representation of [the victim’s] loss.”  Ibid.  

But the court took no position on the meaning of “the property” 

in Section 3663A(b)(1)(B)(ii) and did not consider whether the 

amount obtained by a victim in a sale conducted after the 

foreclosure would be a relevant measure of value.  See ibid. 

 Finally, the court of appeals in this case simply 

determined that the district court had produced a reasonable 

result given the attendant facts.  The court did not find that 

the proceeds from a sale subsequent to foreclosure represents, 

in all cases, the only measure of an offset to restitution in 

mortgage fraud cases.  Pet. App. 11a.  Neither of the other 

Tenth Circuit decisions touching on this issue construes the 

MVRA in that manner.  See Washington, 634 F.3d at 1185 

(addressing related issue of whether restitution should be 

restricted to original lenders or extend to unsuspecting 

assignees); United States v. James, 564 F.3d 1237, 1246 (10th 

Cir. 2009) (finding on particular facts that sale proceeds 

constitutes more reasonable estimate of offset value than 

assessed valuation recorded by tax authorities on date of 

foreclosure).  In United States v. Bizzell, No. 92-6008, 1993 WL 

411470 (10th Cir. Aug. 17, 1993), the court construed the Victim 

and Witness Protection Act of 1982 (VWPA), Pub. L. No. 97-291, 
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96 Stat. 1248; see 18 U.S.C. 3664(a), rather than the MVRA.6  And 

although the court rejected in a footnote the defendant’s 

argument that the district court should have calculated net loss 

using the value of real estate that he had fraudulently sold on 

the date it was returned to the lender rather than by using the 

sale proceeds, see Bizzell, 1993 WL 411470, at *11 n.23 (stating 

that “the property lost as a result of the crime here was not 

the property securing the loans, but rather the unpaid balance 

of the loan”), the court’s decision -- which is unpublished and 

does not create binding circuit precedent -- ultimately 

concluded that on the facts presented, “there was sufficient 

evidence to support [the district court’s] finding” that 

$57,147.59 of the victim-lender’s damages were attributable to 

the defendant’s fraud.  Id. at *11. 

 b. Petitioner contends (Pet. 9-10) that decisions from 

the Second, Fifth, and Ninth Circuits conflict with the court 

below.  That, too, is an overstatement.  In each instance, the 

court of appeals adopted what it regarded as the better measure 

                     
6 Although the language of the VWPA provision discussing 

offset is the same as the language in Section 3663A(b)(1)(B), 
the VWPA has a different purpose and different requirements than 
the statute at issue in this case.  For instance, an award of 
restitution under the VWPA is not mandatory, and the VWPA gives 
the court leeway to reduce or avoid a restitution order based on 
the defendant’s financial circumstances.  See, e.g., United 
States v. Leftwich, 628 F.3d 665, 668 (4th Cir. 2010). 
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of restitution offset than proceeds from a sale subsequent to 

foreclosure based upon the particular circumstances.  Those 

decisions do not represent a definitive opposition to use of the 

market sales proceeds as a measure of offset to full restitution 

under Section 3663A(b)(1)(B)(ii). 

 The Second Circuit’s discussion of the issue in Boccagna, 

supra, is mere dicta.  See 450 F.3d at 112-113.  In a footnote, 

the court explained that the government had not argued “that the 

MVRA offset provision, by providing for loss to be reduced by 

‘the value . . . of any part of the property that is returned,’ 

applies only to the actual cash expended by [the victim] in 

making the fraudulently obtained loans and not to any property 

that [the victim] obtained after default.”  Id. at 112 n.2 

(quoting 18 U.S.C. 3663A(b)(1)(B)(ii)).  The court also remarked 

that “[s]uch an argument would not be convincing.”  Ibid.  That 

stray observation played no role in the court’s analysis.  Were 

the issue squarely presented in a future case, the Second 

Circuit might well agree with the decision below instead.7   

                     
7 See United States v. Stathakis, 320 Fed. Appx. 74, 78 

(2d Cir. 2009) (finding, contrary to result in Boccagna, that 
district court reasonably calculated restitution by deducting 
sale proceeds bank could have received from foreclosure sale 
after prior liens had been satisfied from its actual losses as a 
result of defendant’s fraud). 
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 The result in Boccagna, moreover, was driven by its unusual 

facts.  In that case, the defendant fraudulently obtained 

mortgages on 162 distressed properties in Manhattan which were 

guaranteed by the Department of Housing and Urban Development 

(HUD).  450 F.3d at 110.  After the scheme collapsed, HUD 

disposed of many of the properties, not through arm’s-length 

transactions on the open market, but through sale to a 

redevelopment agency of a local government for “nominal” prices 

as low as one dollar.  Ibid.  Under those circumstances, the 

court of appeals reasonably determined that the sales prices 

following foreclosure bore no relationship to the actual value 

of the properties for the purposes of an offset to restitution.  

Id. at 115-116 (noting that “[i]n most circumstances, fair 

market value will be the measure [of offset] most apt to serve” 

the purposes of the MVRA, “[b]ecause this price reflects the 

value of property’s greatest economic use, [and] generally 

provides the most reliable measure of both the full loss 

sustained by a victim when his property is damaged, lost, or 

destroyed, and the degree to which that loss is mitigated by 

recouped property.”). 

 The Fifth Circuit’s decision in United States v. Holley, 23 

F.3d 902, cert. denied, 513 U.S. 1043 (1994) and 513 U.S. 1083 

(1995), construed VWPA, rather than the MVRA, and the court 
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concluded that a victim who had extended a loan to the defendant 

had its lost property returned within the meaning of the VWPA 

when the victim purchased the collateral real estate at a 

trustee’s sale.  See id. at 914-915.  But the court did not 

explain the justification for treating the return of collateral 

real estate as equivalent to the return of stolen funds to the 

victim following the sale.  See ibid.  

 In addition, in a subsequent appeal in the same case, the 

Fifth Circuit upheld the district court’s decision on remand to 

calculate the offset using the proceeds of the victim’s sale of 

the collateral real estate six years after obtaining it, on the 

ground that the price paid for the property at foreclosure “had 

nothing to do with the actual value” and “there [was] no 

evidence that anyone was willing to purchase the property for 

any amount of money[] prior to its sale” by the victim.  United 

States v. Holley, No. 96-11160, 1998 WL 414260, at *1 (5th Cir. 

July 9, 1998) (per curiam).   

 The Ninth Circuit alone has squarely ruled that the 

collateral real estate associated with a fraudulent loan counts 

as “property  *  *  *  returned” to a lender under 18 U.S.C. 

3663A(b)(1)(B)(ii).  See, e.g., Yeung, 672 F.3d at 601 (citing, 

inter alia, United States v. Smith, 944 F.2d 618, 625-626 (9th 

Cir. 1991), cert. denied, 503 U.S. 951 (1992)).  As the Robers 
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court explained, however (698 F.3d at 946-948), the relevant 

cases in the Ninth Circuit depend on the “keystone” decision in 

Smith, which considered the offset provision of the VWPA and 

held that the district court “used incorrect dates” when it 

offset a victim’s loss by the value of the collateral real 

estate at the time of its ultimate sale.  Id. at 846 (quoting 

Smith, 944 F.2d at 625).  Smith, in turn, relied on United 

States v. Tyler, 767 F.2d 1350 (9th Cir. 1985), a case involving 

the theft of timber in which the court held that the offset 

should have been calculated using the value of the timber on the 

date it was returned to the victim. 

 The Smith court concluded that “[t]he same reasoning [in 

Tyler] should apply in determining the value of the collateral 

property in this case,” which “should  *  *  *  be measured by 

what the financial institution would have received in a sale” as 

of the date it obtained title to the collateral real estate.  

944 F.2d at 625.  Subsequent Ninth Circuit cases that have 

applied Smith to interpret the MVRA have not addressed how a 

case involving stolen and returned timber has any bearing on 

whether collateral real estate qualifies as “the property” lost 

by victims who extended a defendant a mortgage loan based on 

fraudulent premises.  18 U.S.C. 3663A(b)(1)(B)(ii). 
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 c. The narrow conflict on the question presented does not 

warrant this Court’s review.  The Seventh Circuit’s analysis in 

Robers of the flaws in an interpretation of Section 

3663A(b)(1)(B)(ii) that treats collateral real estate as “the 

property,” including the problems inherent in the Smith decision 

that supports later Ninth Circuit precedent, may convince other 

courts of appeals -- as it convinced the court of appeals in 

this case -- to reject that interpretation, particularly those 

courts that have never previously analyzed the language of 

Section 3663A(b)(1)(B)(ii).   Accordingly, the issue should be 

permitted to percolate further, and this Court’s review would be 

premature at this time. 

 In addition, petitioner has not established that district 

courts are experiencing any practical difficulties in deciding 

how to calculate the proper offset in mortgage fraud cases.  

Petitioner has identified only a handful of court of appeals 

decisions addressing the issue, some of them approximately a 

decade old, and many of them emphasize the discretion that 

district courts possess to determine “value” under the MVRA.8 

                     
8  See, e.g., Statman, 604 F.3d at 538 (“The MVRA does not 

provide a specific methodology to employ when valuing 
property.”); James, 564 F.3d at 1246 (directing sentencing 
courts to resolve uncertainties surrounding value of returned 
property with view toward achieving fairness to the victim, so 
long as it is reasonable and rooted in a calculation of actual 
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CONCLUSION 

 The petition for a writ of certiorari should be denied. 
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loss); Boccagna, 450 F.3d at 121 (observing that “value” in the 
MVRA is a flexible concept in order to serve the statute’s 
purposes and may be calculated using a number of reasonable 
measures). 


