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QUESTION PRESENTED 

After a law enforcement officer has completed a lawful traffic stop for a 
noncriminal traffic infraction, does the continued detention of the driver for any 
amount of time to conduct a drug-dog sniff of the driver’s car violate the Fourth 
Amendment’s prohibition against unreasonable seizures when the officer has 
neither probable cause nor reasonable suspicion to believe the car contains drugs? 
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IN THE 
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM 2012 

************************************************************** 

WILLIAM WESLEY SELLARS, JR., 

Petitioner, 

v. 

 

STATE OF NORTH CAROLINA, 

Respondent. 

************************************************************* 

PETITION FOR WRIT OF CERTIORARI 
TO THE NORTH CAROLINA COURT OF APPEALS 

************************************************************* 

Petitioner William Wesley Sellars, Jr. respectfully petitions for a writ of certiorari to 

review the judgment of the North Carolina Court of Appeals entered on August 27, 2012. 

OPINION BELOW 

The opinion of the North Carolina Court of Appeals is officially reported as State v. 

Sellars, ___ N.C. App. ___, 730 S.E.2d 208 (2012), appeal dismissed, discretionary review 

denied, ___ N.C. ___, 736 S.E.2d 489 (2013), and is reproduced in the Appendix.  (App. 1)   

JURISDICTION 

In an order entered on June 13, 2011, the Superior Court of Forsyth County, North 

Carolina granted petitioner’s pretrial motion to suppress evidence under the Fourth and 

Fourteenth Amendments to the United States Constitution.  The North Carolina Court of Appeals 
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reversed the Superior Court’s suppression order in an opinion filed on August 7, 2012 and a 

judgment entered on August 27, 2012.  The Supreme Court of North Carolina dismissed 

petitioner’s timely request for review on January 24, 2013.  State v. Sellars, ___ N.C. ___, 736 

S.E.2d 489 (2013).  Copies of the June 13, 2011 order of the Superior Court; the August 7, 2012 

opinion of the North Carolina Court of Appeals; the August 27, 2012 judgment of the North 

Carolina Court of Appeals; and the January 24, 2013 order of the Supreme Court of North 

Carolina are included in the Appendix.  (App. 1-13)  On April 11, 2013, Chief Justice Roberts 

extended the time for filing a petition for a writ of certiorari to and including June 21, 2013. 

Jurisdiction of this Court is invoked under 28 U.S.C. § 1257(a).  Although the August 

2012 opinion and judgment of the North Carolina Court of Appeals involve a pretrial 

suppression motion, and petitioner has not yet been tried, the Court of Appeals’ judgment is a 

final judgment under 28 U.S.C. § 1257 because no North Carolina court can now review or 

modify the disposition of petitioner’s federal claim, and resolution of the federal constitutional 

issue raised in the suppression motion will be conclusive.  Cox Broadcasting Corp. v. Cohn, 420 

U.S. 469, 479 (1975) (decision by highest court of a state deemed to be a final judgment under 

28 U.S.C. § 1257 when “there are further proceedings -- even entire trials -- yet to occur in the 

state courts but where for one reason or another the federal issue is conclusive or the outcome of 

further proceedings preordained”). 

CONSTITUTIONAL AMENDMENTS INVOLVED 

U.S. Const., amend. IV:  The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, shall not be violated, and no 

warrants shall issue but upon probable cause, supported by oath or affirmation and particularly 

describing the place to be searched and the persons or things to be seized. 
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U.S. Const., amend. XIV:  No state shall . . . deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the equal 

protection of the laws. 

STATEMENT OF THE CASE 

A. Introduction 

Law enforcement officers across the United States make traffic stops millions of times a 

year.1  This case presents an important and frequently recurring Fourth Amendment question 

about traffic stops that this Court has not addressed and that has generated a clear split among 

state and federal courts: Does the Fourth Amendment’s prohibition against unreasonable seizures 

prohibit an officer from continuing to detain a driver for any amount of time after completing a 

lawful traffic stop for a traffic violation, without probable cause or reasonable suspicion to 

believe the car contains drugs, in order to conduct a drug-dog sniff of the driver’s car? 

Courts around the country are clearly divided about this issue.  There is a near-consensus 

among federal courts and state courts that as a general rule, once an officer has completed a 

traffic stop for a traffic violation, the Fourth Amendment prohibition against unreasonable 

seizures gives the driver the right to leave, unless the driver consents to further contact with the 

officer or the officer has either probable cause or reasonable suspicion to continue to detain the 

driver to investigate additional criminal wrongdoing. 

                                                 

1 Christine Eith and Matthew R. Durose, Bureau of Justice Statistics, Contacts between Police and the 
Public, 2008 (2011) (an estimated 17.7 million U.S. residents age 16 or older reported that their most recent contact 
with law enforcement officers in 2008 was as a driver during a traffic stop). 
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However, seven federal and state courts -- including the North Carolina Court of Appeals 

in this case -- have carved out an exception to this general rule.  These courts have held that even 

after an officer has completed a traffic stop for a traffic violation, the Fourth Amendment 

prohibition against unreasonable seizures allows the officer to continue to detain the driver for a 

short -- “de minimis” -- amount of time to conduct a drug-dog sniff of the driver’s car, without 

either probable cause or reasonable suspicion to believe that the car contains drugs. 

Twelve federal and state courts have rejected the de minimis exception.  These courts 

have held that after the completion of a traffic stop, the Fourth Amendment prohibits an officer 

from continuing to detain a driver for any amount of time -- even a short amount of time -- to 

conduct a drug-dog sniff of the driver’s car, without probable cause or reasonable suspicion to 

believe that the car contains drugs. 

This Court has not addressed this issue.  In Illinois v. Caballes, 543 U.S. 405 (2005), this 

Court held that if the driver of a car is lawfully detained during a valid traffic stop for a traffic 

violation, the Fourth Amendment does not require the driver’s consent or either probable cause 

or reasonable suspicion to believe that the driver’s car contains drugs in order to permit an 

officer to conduct a drug-dog sniff around the outside of the vehicle during the stop as long as 

the seizure is not “prolonged beyond the time reasonably required to complete the mission” of 

issuing a warning ticket for the traffic violation.  Id. at 407.  Similarly, in Arizona v. Johnson, 

555 U.S. 323 (2009), this Court held that during a traffic stop for a traffic violation, an officer’s 

questions about matters not related to the initial purpose of the stop do not convert the stop into 

an unlawful seizure “so long as those inquiries do not measurably extend the duration of the 

stop.”  Id. at 333.  Thus, neither Caballes nor Johnson answered the question raised in this case: 

whether the continued detention of the driver for any amount of time after the completion of a 
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traffic stop in order to conduct a drug-dog sniff of the car, without probable cause or reasonable 

suspicion to believe that the driver’s car contains drugs, is an unconstitutional seizure. 

B. Procedural History 

Petitioner was indicted in Forsyth County, North Carolina for one count of trafficking in 

cocaine by transportation of 200 grams or more but less than 400 grams of cocaine (N.C. Gen. 

Stat. §90-95(h)(3)), one count of trafficking in cocaine by possession of 200 grams or more but 

less than 400 grams of cocaine (N.C. Gen. Stat. §90-95(h)(3)), and one count of possession of 

cocaine with intent to sell or deliver.  (N.C. Gen. Stat. §90-95(a)).  On April 11, 2011, petitioner 

filed a pretrial motion in the Superior Court of Forsyth County to suppress all evidence obtained 

during the continued detention of petitioner after the completion of a traffic stop for a traffic 

violation.  The Superior Court granted the suppression motion in an oral ruling on May 17, 2011 

and in a written order entered on June 13, 2011.  In Conclusion of Law No. 14 in its written 

order, the court ruled that “the prolonged detention [of the Defendant] and subsequent search of 

the Defendant’s vehicle was in violation of the Defendant’s 4th Amendment rights. . . .”   (App. 

13)  The State gave pretrial notice of appeal to the North Carolina Court of Appeals. 

In a published decision filed on August 7, 2012, the Court of Appeals reversed the 

Superior Court’s orders, holding that the continued detention of petitioner after the completion of 

the traffic stop “was a de minimis delay that did not rise to the level of a violation of defendant’s 

constitutional rights under the Fourth Amendment to the United States Constitution.”  State v. 

Sellars, ___ N.C. App. ___, ___, 730 S.E.2d 208, 213 (2012).  (App. 1, 6)  The Court of Appeals 

expressly declined to consider the state’s alternative argument that the detectives had reasonable 

suspicion to extend the detention of petitioner after completing the traffic stop.  Id. at ___, 730 
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S.E.2d at 210.  (App. 4)  Thus, the de minimis exception was the sole basis of the Court of 

Appeals’ decision.  The Court of Appeals entered its final judgment on August 27, 2012.  (App. 

7) 

On September 11, 2012, petitioner filed a timely request for review in the Supreme Court 

of North Carolina, asking the Supreme Court to review the Court of Appeals’ holding on that 

issue.  On January 24, 2013, the Supreme Court of North Carolina entered an order denying 

review.  State v. Sellars, ___ N.C. ___, 736 S.E.2d 489 (2013).  (App. 8)  On April 11, 2013, 

Chief Justice Roberts extended petitioner’s time to file a petition for a writ of certiorari to and 

including June 21, 2013. 

C. Evidence in the Suppression Hearing 

On the afternoon of September 16, 2010, petitioner William Wesley Sellars, Jr. was 

driving with a passenger in a car on I-40 in Winston-Salem, North Carolina.  They were traveling 

from Burlington, North Carolina to Winston-Salem.  Detectives Patrick McKaughan and K.L. 

Jones of the Winston-Salem Police Department, in a police car with a drug-sniffing dog in the 

back seat, stopped the car after it twice crossed out of its lane.  The stop was recorded by the 

police car’s on-board video camera.  The videotape shows that Mr. Sellars began to move across 

the right lane toward the right shoulder immediately after Det. McKaughan turned on his blue 

lights.  He stopped on the shoulder only 30 seconds later. 

After he walked up to Mr. Sellars’ car, Det. McKaughan quickly determined that Mr. 

Sellars was not impaired.  Det. McKaughan asked Mr. Sellars for his driver’s license.  Mr. 

Sellars and the passenger appeared nervous, and Mr. Sellars mistakenly gave Det. McKaughan a 

credit card instead of his license.  He then gave the detective his driver’s license.  Det. 
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McKaughan testified that Mr. Sellars’ hand was shaking and his heart was beating fast when he 

gave his license to Det. McKaughan, but he was not sweating and his voice was normal.  Det. 

McKaughan told Mr. Sellars that he would not receive a traffic citation, but that he would get a 

warning ticket for failure to maintain lane control.  See N.C. Gen. Stat. § 20-140.3(3) and § 20-

146(d)(1) (2012).2  Det. McKaughan asked Mr. Sellars to go to the police car with him, and Mr. 

Sellars agreed. Det. McKaughan did not find any weapons during a consensual pat-down.  The 

passenger stayed in the car, and Det. Jones stood outside the car. 

Det. McKaughan and Mr. Sellars engaged in casual conversation in the police car.  Mr. 

Sellars was polite, cooperative, and responsive to the detective’s questions.  Det. McKaughan 

testified that he received an alert from the Burlington Police Department, “drug dealer, known 

felon,” while they were in the police car.  However, those words cannot be heard on the 

videotape of the stop.  Det. McKaughan did not take any steps to investigate the validity of the 

alert; he did not verify when the alert was entered into the system or whether Mr. Sellars had any 

record of narcotics convictions.  After receiving the alert, Det. McKaughan decided that he 

would conduct a dog sniff of the car for drugs, though he did not tell Mr. Sellars that he intended 

to do so.  He returned Mr. Sellars’ driver’s license and gave him a warning ticket.  Mr. Sellars 

began to leave the police car, but Det. McKaughan then asked whether he could ask him another 

question.  Mr. Sellars said, “Yes, sir.”  Det. McKaughan asked him a series of questions about 

whether there were drugs or weapons in the car, and Mr. Sellars said there were not.  Det. 

McKaughan then asked Mr. Sellars for consent to a search of the car, and Mr. Sellars said he did 

                                                 

2 Under North Carolina law, failure to maintain lane control under N.C. Gen. Stat. § 20-146(d)(1) and  § 
20-14.3(3) (2012) is a noncriminal infraction governed by N.C. Gen. Stat. § 20-176(a) and § 14.3(3) (2012).  North 
Carolina law prohibits the arrest of a North Carolina resident, such as petitioner, for an infraction.  N.C. Gen. Stat. § 
15A-1113(c) (2) (2012); State v. Braxton, 90 N.C. App. 204, 208, 38 S.E.2d 56, 59 (1988). 
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not consent to a search.  Det. McKaughan then told Mr. Sellars that he would conduct a drug-dog 

sniff around the outside of the car.  Det. McKaughan ordered Mr. Sellars and his passenger to 

stand near Det. Jones during the drug sniff.  He took the dog from the police car and conducted a 

drug sniff around the outside of the car.  The dog alerted to the presence of drugs.  Mr. Sellars 

then told the officers that there were thirteen ounces of drugs in the front of the car.  Det. 

McKaughan conducted a drug-dog sniff inside the car.  He then found a shoe box in the car 

containing an off-white substance in a plastic bag. 

The videotape of the stop shows that fifteen minutes elapsed from the time Mr. Sellars 

stopped his car on the shoulder of the highway until the dog alerted on the car.  Four minutes and 

thirty-seven seconds elapsed from the time Det. McKaughan returned Mr. Sellars’ license and 

Mr. Sellars tried to leave the police car until the dog alerted on the car.  Three minutes and three 

seconds elapsed from the time Mr. Sellars refused to consent to the search until the dog alerted.  

Three minutes elapsed from the time Det. McKaughan told Mr. Sellars that he would conduct a 

drug-dog sniff until the dog first alerted. 

REASONS FOR GRANTING THE WRIT 

In Illinois v. Caballes, 543 U.S. 405 (2005), this Court held that if a law enforcement 

officer makes a valid traffic stop of a vehicle for a traffic violation, the Fourth Amendment 

prohibition against unreasonable seizures does not prohibit the officer from conducting a drug-

dog sniff around the outside of the vehicle during the stop, without the driver’s consent and 

without probable cause or reasonable suspicion to believe that the vehicle contains drugs, as long 

as the dog sniff does not prolong the seizure of the driver “beyond the time reasonably required 

to complete the mission” of addressing the traffic violation.  Id. at 407.  The Court did not 
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discuss in Caballes the question raised in this case: If an officer makes a valid traffic stop of a 

vehicle for a traffic violation, does the Fourth Amendment prohibition against unreasonable 

seizures prohibit the officer from continuing to detain the driver for any amount of time after 

completing the traffic stop, without probable cause or reasonable suspicion to believe the car 

contains drugs, in order to conduct a drug-dog sniff of the car? 

I. FEDERAL AND STATE COURTS ARE DIVIDED ON WHETHER 
THE FOURTH AMENDMENT’S PROHIBITION AGAINST 
UNREASONABLE SEIZURES PROHIBITS A LAW 
ENFORCEMENT OFFICER FROM DETAINING THE DRIVER 
OF A CAR FOR ANY AMOUNT OF TIME AFTER COMPLETING 
A LAWFUL TRAFFIC STOP FOR A TRAFFIC VIOLATION, 
WITHOUT PROBABLE CAUSE OR REASONABLE SUSPICION 
TO BELIEVE THE CAR CONTAINS DRUGS, IN ORDER TO 
CONDUCT A DRUG-DOG SNIFF OF THE CAR. 

Federal and state courts are divided on the question raised in this case: Does the Fourth 

Amendment prohibition against unreasonable seizures prohibit a law enforcement officer from 

continuing to detain a driver for any amount of time -- even a short, “de minimis” period of time 

-- after completing a lawful traffic stop for a traffic violation, without probable cause or 

reasonable suspicion to believe the car contains drugs, in order to conduct a drug-dog sniff of the 

driver’s car? 

The issue here is not whether the Fourth Amendment allowed the detectives to stop 

petitioner’s car for a North Carolina traffic infraction.  Petitioner does not challenge the validity 

of the traffic stop in light of United States v. Whren, 517 U.S. 806, 818 (1996), in which this 

Court held that the Fourth Amendment permits a traffic stop based on probable cause to believe a 

driver has violated a traffic law.  The issue here is not whether the Fourth Amendment 

prohibition against unreasonable searches prohibited the drug-dog sniff of petitioner’s car; this 
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Court has held that a drug-dog sniff of the outside of a car is not a search governed by the Fourth 

Amendment.  Illinois v. Caballes, 543 U.S. 405 (2005); Indianapolis v. Edmund, 531 U.S. 32, 40 

(2000); United States v. Place, 462 U.S. 696, 707 (1983).  Further, the issue here is not, as it was 

in Caballes, whether the Fourth Amendment prohibition against unreasonable seizures prohibits 

an officer from conducting a drug-dog sniff during a lawful traffic stop.  Finally, the issue here is 

not whether an officer may conduct a drug-dog sniff of a car after a lawful traffic stop with the 

consent of the driver. 

Rather, the issue here is one that this Court has not addressed, but that has generated a 

clear split among federal and state courts around the nation: whether the Fourth Amendment 

prohibition against unreasonable seizures prohibits an officer from continuing to detain a driver 

for any amount of time after completing a valid traffic stop for a traffic violation, without 

probable cause or reasonable suspicion to believe the car contains drugs, in order to conduct a 

drug-dog sniff of the driver’s car.  In other words, the issue in this case is the constitutionality of 

the additional detention of the driver after the traffic stop has ended. 

A traffic stop is a seizure governed by the Fourth Amendment prohibition against 

unreasonable seizures.  Brendlin v. California, 551 U.S. 249, 255-56 (2007).  This Court has 

never directly held that a traffic stop that is based on probable cause that a driver has violated a 

traffic law, but that does not lead to the driver’s arrest, is a stop subject to the limitations of Terry 

v. Ohio, 392 U.S. 1 (1968).  However, the Court observed in Berkemer v. McCarty, 468 U.S. 

420, 439 (1984), that a traffic stop for a traffic violation is “more analogous” to an investigative 

stop under Terry than to a formal arrest.  In Knowles v. Iowa, 525 U.S. 113 (1998), this Court 

held that the Fourth Amendment does not permit an officer to conduct a search of a car incident 

to arrest during a traffic stop in which the officer gives the driver a citation instead of arresting 
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the driver.  More recently, in Arizona v. Johnson, 555 U.S. 323, 330-31 (2009), the Court applied 

Terry to a traffic stop.  The Court analyzed the stop in Johnson as an investigative stop rather 

than as an arrest, where it was clear -- as in this case -- that the officers had probable cause for 

the stop, but the traffic violation was a noncriminal infraction warranting only a citation. 

An investigative detention under Terry “must be temporary and last no longer than is 

necessary to effectuate the purpose of the stop.”  Florida v. Royer, 460 U.S. 491, 500 (1983).  

Federal and state courts have reached a near-consensus in applying Royer to traffic stops.  These 

courts have held that as a general rule, once an officer has completed a traffic stop based on 

probable cause to believe the driver has committed a traffic violation, the Fourth Amendment 

prohibition against unreasonable seizures gives the driver the right to leave, unless the driver 

consents to further contact with the officer or the officer has probable cause or reasonable 

suspicion to investigate additional criminal wrongdoing.  United States v. Cavitt, 550 F.3d 430, 

436 (5th Cir. 2008); United States v. Branch, 537 F.3d 328, 337 (4th Cir. 2008), cert. denied, 555 

U.S. 1118 (2009); United States v. Urrieta, 520 F.3d 569 (6th Cir. 2008); United States v. 

Gregoire, 425 F.3d 872 (10th Cir. 2005); United States v. Boyce, 351 F.3d 1102, 1106 (11th Cir. 

2003); Lilley v. State, 362 Ark. 436, 208 S.W.2d 785 (2005); People v. Brandon, 140 P.3d 15, 18 

(Colo. App. 2005), cert. denied, 2006 Colo. LEXIS 616 (Colo., July 7, 2006); Caldwell v. State, 

780 A.2d 1037, 1047 (Del. 2001); Whitfield v. State, 33 So.3d 787, 793 (Fla. Dist. Ct. App. 

2010); D.K. v. State, 736 N.E.2d 758, 761 (Ind. App. 2000); Ferris v. State, 355 Md. 356, 372, 

735 A.2d 491, 499 (1999); Commonwealth v. Torres, 424 Mass. 153, 158, 674 N.E.2d 638, 642 

(1997); State v. Louthan, 275 Neb. 101, 108-09, 744 N.W.2d 454, 462 (2008); People v. Banks, 

85 N.Y.2d 558, 562, 650 N.E.2d 833, 835 (1995); State v. Rivera, 384 S.C. 356, 361, 682 S.E.2d 
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307, 310 (2009); State v. Baker, 2010 UT 18, 31, 229 P.3d 650, 662 (2010); Deer v. 

Commonwealth, 17 Va. App. 730, 736, 441 S.E.2d 33, 37 (1994). 

However, in addition to the North Carolina Court of Appeals in this case, six federal and 

state courts have adopted an exception to the general rule -- the Seventh and Eighth Circuits; 

federal district courts in Nevada and North Carolina; and state appellate courts in Arizona and 

South Dakota.  These courts have held that even after an officer has completed a traffic stop for a 

traffic violation, the Fourth Amendment prohibition against unreasonable seizures allows the 

officer to continue to detain the driver for a short -- “de minimis” -- amount of time to conduct a 

drug-dog sniff of the driver’s car without either probable cause or reasonable suspicion to believe 

that the car contains drugs.  See United States v. Mohamed, 600 F.3d 1000, 1005 (8th Cir. 2010); 

United States v. Johnson, 331 Fed. Appx. 408 (7th Cir. 2009) (unpublished); United States v. 

Williams, 2013 U.S. Dist. LEXIS 50782 (M.D.N.C. Apr. 9, 2013); United States v. Lopez-Rojo, 

2008 U.S. Dist. LEXIS 42679 (D. Nev. May 29, 2008); State v. Box, 205 Ariz. 492, 498, 73 P.3d 

623, 629 (Ariz. App. 2003); State v. De La Rosa, 657 N.W.2d 683, 688 (S.D. 2003). 

The Eighth Circuit introduced the de minimis exception in United States v. $404,905.00 

in U.S. Currency, 182 F.3d 643 (8th Cir. 1999), cert. denied, 528 U.S. 1161 (2000); accord, 

United States v. Martin, 411 F.3d 998 (8th Cir. 2005), and United States v. Alexander, 448 F.3d 

1014 (8th Cir. 2006), cert. denied, 549 U.S. 118 (2007).  In $404,905.00 in U.S. Currency, an 

officer extended a traffic stop between thirty seconds and two minutes after completing the stop 

in order to conduct a canine sniff of the outside of a car and trailer.  The Eighth Circuit 

acknowledged that the Fourth Amendment limits the detention of a driver after an officer 

completes a traffic stop.  Id. at 648.  However, the court then characterized the line marked by 

the end of the traffic stop as “quite artificial.”  Id. at 649.  Noting that a canine sniff conducted 



 13

during a traffic stop would not have involved an unconstitutional seizure of the driver, the Eighth 

Circuit stated, “When the constitutional standard is reasonableness measured by the totality of 

the circumstances, we should not be governed by artificial distinctions.”  Id.  The court wrote 

that the prolongation of the detention of the driver after traffic stop “on the whole was not 

constitutionally unreasonable” and that “a two-minute canine sniff was a de minimis intrusion on 

[the driver’s] personal liberty.”  Id.  The Eighth Circuit concluded, 

when a police officer makes a traffic stop and has at his immediate 
disposal the canine resources to employ this uniquely limited 
investigative procedure, it does not violate the Fourth Amendment 
to require that the offending motorist’s detention be momentarily 
extended for a canine sniff of the vehicle’s exterior. 

Id. 

In Martin, the Eighth Circuit applied the de minimis exception to an officer’s extension of 

a driver’s detention for two minutes after completion of a traffic stop in order to conduct a canine 

sniff.  411 F.3d at 1000.  In Alexander, the Eighth Circuit expanded the de minimis exception to 

an officer’s extension of a driver’s detention for four minutes after completion of a traffic stop in 

order to conduct a canine sniff.  448 F.3d at 1014.  The Eighth Circuit held in Alexander, 

Once an officer has decided to permit a routine traffic offender to 
depart with a ticket, a warning, or an all clear, the Fourth 
Amendment applies to limit any subsequent detention or search.  
United States v. $404,905.00 in U.S. Currency, 182 F.3d 643, 648 
(8th Cir. 1999).  We recognize, however, that this dividing line is 
artificial and that dog sniffs that occur within a short time 
following the completion of a traffic stop are not constitutionally 
prohibited if they constitute only de minimis intrusions on the 
defendant’s fourth Amendment rights.  Id. at 649; see also Martin, 
411 F.3d at 1002. 

448 F.3d at 1016. 
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The North Carolina Court of Appeals in this case and most of the courts that have 

adopted the de minimis exception have relied on the Eighth Circuit’s holdings in these three 

cases.  Indeed, the North Carolina Court of Appeals made the above quotation from Alexander 

the centerpiece of its Fourth Amendment analysis in this case.  State v. Sellars, ___ N.C. App. at 

___, 730 S.E.2d at 212. 

Twelve federal and state courts have rejected the de minimis exception: the Fifth, Sixth, 

and Eleventh Circuits, and state appellate courts in Arkansas, Colorado, Florida, Illinois, 

Kentucky, Nebraska, Tennessee, Utah, and Wisconsin.  These courts have held that after the 

completion of a traffic stop, the Fourth Amendment prohibits an officer from continuing to 

detain a driver for any amount of time -- even a brief amount of time -- to conduct a drug-dog 

sniff of the driver’s car, without either probable cause or reasonable suspicion to believe that the 

car contains drugs.  See Urietta, 520 F.3d at 578-79 (Sixth Circuit); United States v. Boyce, 351 

F.3d 1102 (11th Cir. 2003); United States v. Dortch, 199 F.3d 193 (5th Cir. 1999); Lilley 

(Arkansas); Brandon (Colorado); Whitfield, 33 So.2d at 793-94 (Florida); People v. Baldwin, 388 

Ill. App. 3d 1028, 904 N.E.2d 1193 (2009); Varvel v. Commonwealth, 2008 Ky. App. LEXIS 

1126 (Ky.  App. July 18, 2008) (unpublished); Louthan, 275 Neb. at 108-09, 744 N.W.2d at 461-

62; State v. Fly, 2007 Tenn. Crim. App. LEXIS 599 (Tenn. Crim. App. July 26, 2007); State v. 

Baker, 229 P.3d at 661-62 (Utah); State v. Lord, 316 Wisc.2d 411, 763 N.W.2d 559 (2009) 

(unpublished).3 

                                                 

3 Another case, United States v. Miller, 2004 U.S. Dist. LEXIS 26330 (D. Neb. 2004), rejected the de 
minimis exception and criticized the Eighth Circuit’s decision in $404,905.00 in U.S. Currency. However, Miller has 
been overruled sub silentio by the Eighth Circuit’s subsequent decisions in Martin and Alexander. 
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The Supreme Court of Nebraska and the Florida District Court of Appeal have made the 

sharpest criticisms of the de minimis exception.  In Louthan, the Supreme Court of Nebraska 

rejected the Eighth Circuit’s view that the temporal line marked by the end of a traffic stop is 

“artificial.”  Instead, the Louthan court observed, it is “a constitutionally significant line of 

demarcation. . . .”  275 Neb. at 108, 744 N.W.2d at 462.  In Whitfield, the Florida District Court 

of Appeal criticized the de minimis exception as a “subjective measure” that “can be applied 

inconsistently.”  33 So.3d at 793.  Commenting on the difficulty of determining “how much time 

is de minimis,” (id.), the Florida court observed, “If a citizen has completed a traffic stop and is 

entitled to leave, the citizen’s view of de minimis is likely very different from that of law 

enforcement or a judge sitting in his chambers.”  Id. at 793-94. 

II. THIS CASE PROVIDES AN IDEAL OPPORTUNITY TO 
RESOLVE AN IMPORTANT, RECURRING ISSUE.  

This court has not answered the Fourth Amendment question presented in this case, a 

question that arises in the everyday reality of traffic stops throughout the United States: whether 

the Fourth Amendment prohibits the continued detention of a driver after the completion of a 

traffic stop for any amount of time, without probable cause or reasonable suspicion to believe the 

driver’s car contains drugs, in order to conduct a drug-dog sniff of the driver’s car.  Between the 

Eighth Circuit’s decision in 1999 in United States v. $404,905.00 in U.S. Currency, 182 F.3d 643 

(8th Cir. 1999), and the 2012 decision by the North Carolina Court of Appeals in this case, 

nineteen federal and state courts have made conflicting decisions on this issue.  Some courts, 

such as the Eighth Circuit, have issued multiple decisions on the issue.  The nineteen courts that 

have addressed the issue fall into two, clearly opposing camps.  No further percolation of the 

issue through the nation’s federal and state courts will shed new light on this recurring Fourth 

Amendment controversy. 
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This case provides an ideal opportunity for the Court to resolve this issue.  This case 

cleanly presents the issue.  Petitioner raised the issue in his motion to suppress in Forsyth County 

Superior Court, in the North Carolina Court of Appeals, and in the Supreme Court of North 

Carolina.  The Superior Court and the Court of Appeals squarely addressed the issue in merits 

decisions.  In its order entered on June 13, 2011, the Superior Court concluded that “the 

prolonged detention and subsequent search of the Defendant’s vehicle was in violation of the 

Defendant’s 4th Amendment rights. . . .”   (App. 13)  In its published opinion of August 7, 2012, 

the Court of Appeals held that the continued detention of petitioner after the completion of the 

traffic stop “was a de minimis delay that did not rise to the level of a violation of defendant’s 

constitutional rights under the Fourth Amendment to the United States Constitution.”  State v. 

Sellars, ___ N.C. App. ___, ___, 730 S.E.2d 208, 213 (2012).  (App. 6)  The Court of Appeals 

expressly declined to consider the state’s alternative argument that the detectives had reasonable 

suspicion to extend the detention of petitioner after completing the traffic stop (id. at ___, 730 

S.E.2d at 210).  (App. 4)  Accordingly, the de minimis exception was the sole basis of the Court 

of Appeals’ decision. 



 17

III. THE NORTH CAROLINA COURT OF APPEALS’ DECISION IS 
WRONG.  ONCE AN OFFICER HAS COMPLETED A TRAFFIC 
STOP FOR A TRAFFIC VIOLATION, THE ADDITIONAL 
DETENTION OF THE DRIVER FOR ANY AMOUNT OF TIME 
TO CONDUCT A DRUG-DOG SNIFF OF THE CAR VIOLATES 
THE FOURTH AMENDMENT’S PROHIBITION AGAINST 
UNREASONABLE SEIZURES WHEN THE OFFICER HAS 
NEITHER PROBABLE CAUSE NOR REASONABLE SUSPICION 
TO BELIEVE THE CAR CONTAINS DRUGS. 

It is important to understand that Det. McKaughan seized petitioner twice in this case.  It 

was the second seizure that violated the Fourth Amendment’s prohibition against unreasonable 

seizures. 

The first seizure occurred when Det. McKaughan made the traffic stop, which was a valid 

traffic stop supported by probable cause to believe that petitioner had committed a traffic 

infraction.  The first seizure ended when Det. McKaughan gave petitioner a warning ticket and 

returned his driver’s license.  At that point, a reasonable person in petitioner’s situation would 

have felt free to leave (Michigan v. Chesternut, 486 U.S. 567 (1988)) and, in fact, petitioner 

began to leave the police car.  Petitioner acknowledges that the encounter between him and Det. 

McKaughan then briefly became consensual when petitioner agreed to answer the detective’s 

questions about the unrelated topic of possession of drugs or weapons.  The second seizure began 

when, after petitioner refused to consent to a search of his car, Det. McKaughan told petitioner 

that he would conduct a drug-dog sniff and ordered petitioner to stand near Det. Jones during the 

sniff.  The second seizure, which lasted three minutes, violated the Fourth Amendment’s 
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prohibition against unreasonable seizures because it was not supported by probable cause or 

reasonable suspicion to believe that petitioner’s car contained drugs.4 

As discussed above, federal and state courts have reached a near-consensus that that once 

an officer has completed a traffic stop based on probable cause to believe the driver has 

committed a traffic violation, the Fourth Amendment’s prohibition against unreasonable seizures 

gives the driver the right to leave.  Under the Fourth Amendment, any additional detention must 

be based on probable cause or reasonable suspicion to investigate additional criminal 

wrongdoing.  In short, the completion of a traffic stop is a significant dividing line under the 

Fourth Amendment. 

The North Carolina Court of Appeals relied in this case on the Eighth Circuit’s decision 

in United States v. Alexander, 448 F.3d 1014 (8th Cir. 2006), cert. denied, 549 U.S. 118 (2007) 

which claimed that the dividing line between the end of the constitutionally permissible 

detention of a traffic stop and any subsequent detention is “artificial.”  448 F.3d at 1016.  This 

view is wrong.  There is nothing artificial about the dividing line between the end of the justified 

detention of a driver during a traffic stop and additional detention without reasonable suspicion 

or probable cause.  That line is based on this Court’s precedent about investigative stops, which 

provides that the duration of a stop must be tailored to its purpose and that any additional 

detention must be based on reasonable suspicion.  Florida v. Royer, 460 U.S. 491, 500 (1983).  

                                                 

4 The North Carolina Court of Appeals wrote that the second detention lasted four minutes and thirty-seven 
seconds.  However, that time refers to the period between Det. McKaughan’s return of petitioner’s license and the 
dog’s alert.  As petitioner has just observed, part of that period includes a brief, consensual encounter between Det. 
McKaughan and petitioner before the second detention.  The videotape of the stop shows that the second detention, 
which began when Det. McKaughan told petitioner that he would conduct a canine sniff and ended when the dog 
first alerted, lasted three minutes. 
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As the Supreme Court of Nebraska observed in State v. Louthan, 275 Neb. 101, 108, 744 

N.W.2d 454, 462 (2008), this dividing line criticized by the Eighth Circuit as “artificial” is 

actually “a constitutionally significant line of demarcation between a routine traffic stop and one 

in which a dog sniff is conducted after the investigative procedures incident to the traffic stop 

have been completed.” (emphasis added) 

Although Illinois v. Caballes, 543 U.S. 405, 407 (2005), does not squarely answer the 

question here, it clearly hints that the prolonged detention of a driver in this situation violates the 

Fourth Amendment.  In Caballes, the driver was stopped for speeding, and one officer walked 

the drug-detection dog around the driver’s car while another officer was still writing a speeding 

ticket.  The Court held that the use of a drug-sniffing dog during a valid traffic stop generally 

does not require reasonable and articulable suspicion.  However, the Court cautioned that “[a] 

seizure that is justified solely by the interest in issuing a warning ticket can become unlawful if it 

is prolonged beyond the time reasonably required to complete the mission.”  543 U.S. at 407.  

Once an officer completes the mission of a traffic stop, any additional detention of the driver 

after the stop necessarily prolongs the stop “beyond the time reasonably required to complete the 

mission.”  If an officer conducts a drug-dog sniff while unconstitutionally detaining a driver after 

a traffic stop, the canine sniff and any drugs subsequently seized are the fruit of that 

unconstitutional detention.  As the Court explained in Caballes, 

In an earlier case involving a dog sniff that occurred during an 
unreasonably prolonged traffic stop, the Illinois Supreme Court 
held that use of the dog and the subsequent discovery of 
contraband were the product of an unconstitutional seizure.  People 
v. Cox, 202 Ill.2d 462, 782 N.E.2d 275, 270 Ill. Dec. 81 (2002).  
We may assume that a similar result would be warranted in this 
case if the dog sniff had been conducted while respondent was 
being unlawfully detained. 
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543 U.S. at 407-08 (emphasis added). 

The state argued in the North Carolina Court of Appeals that the additional detention of 

petitioner after the completion of the traffic stop complied with the Fourth Amendment because 

it was “reasonable.”  To be sure, the Fourth Amendment prohibits “unreasonable searches and 

seizures.”  As this Court wrote in Florida v. Jimeno, 500 U.S. 248, 250 (1991), “the touchstone 

of the Fourth Amendment is reasonableness.”  But “reasonableness” is not a talismanic utterance 

immune from principled analysis.  Decades of analysis by this Court have delineated the 

contours of reasonableness under the Fourth Amendment.  Absent probable cause or reasonable 

suspicion to investigate additional criminal activity, the completion of a traffic stop based on a 

traffic violation marks the end of an officer’s reasonable seizure of a driver because the only 

legitimate purpose of the stop has been fulfilled.  Without probable cause or reasonable suspicion 

to investigate additional criminal activity, the Fourth Amendment prohibits an officer from 

detaining any person for any amount of time -- including three minutes.  This clear, fundamental 

principle applies regardless of whether the person is walking on a sidewalk, sitting on a park 

bench, or leaving a police car to continue on his or her way after a traffic stop. 

The de minimis exception is plagued by problems of application as well as problems of 

principle.  As the Florida District Court of Appeal explained in Whitfield v. State, 33 So.3d 787, 

793 (Fla. App. 2010), the de minimis exception is a vague, subjective concept that refers to an 

indeterminate period of time and invites arbitrary and inconsistent application.  There is no 

principled way for a police officer, a detained driver, or a judge to determine how brief a 

continued detention can be to qualify as “de minimis.”  In contrast, a rule providing that 

continued detention after a traffic stop has been completed is unlawful in the absence of probable 
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cause or reasonable suspicion is a rule that can readily and consistently be applied by officers 

and courts.  Id. at 793. 

The de minimis exception adopted by the North Carolina Court of Appeals and six other 

federal and state courts rests on a fundamental misunderstanding of the Fourth Amendment’s 

prohibition against unreasonable seizures.  Once an officer has completed a traffic stop without 

arresting the driver, the Fourth Amendment gives the driver the right to leave.  Absent probable 

cause or reasonable suspicion to investigate additional criminal activity, the Fourth Amendment 

prohibits the officer from continuing to detain the driver for any amount of time.  As the Sixth 

Circuit explained in United States v. Urietta, 520 F.3d 569, 578 (6th Cir. 2008), “Under the 

Fourth Amendment, even the briefest of detentions is too long if the police lack a reasonable 

suspicion of specific criminal activity.”  The decision of the North Carolina Court of Appeals 

erodes the Fourth Amendment by giving police officers the power to detain people without 

probable cause or reasonable suspicion.  The Court should review this case to ensure that the 

Fourth Amendment’s prohibition against unreasonable seizures is correctly and uniformly 

enforced throughout the nation. 
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