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ARGUMENT 

In its Opposition to Petition/or Writ o/Certiorari (hereinafter "State's Opposition"), the 

State of Louisiana, citing Ibarra v. Thaler, 687 F.3d 222 (5th Cir. 2012), argues that Petitioner is 

barred from "anchoring any remedy in the lvlarlinez decision," because Martinez does not apply 

to Louisiana. See State's Opposition at 11. The United States Court of Appeals for the Fifth 

Circuit held in Ibarra tbat tbis Court's decision in Martinez v. Ryan, 132 S.C!. 1309 (2012) does 

not apply to Texas. Ibarra, 687 F.3d at 227. The State's Opposition noticeably omits mention 

ofthis Court's reversal of Ibarra in Trevino v. Thaler, 133 S.C!. 1911 (2013). I 

In Trevino, this Court reaffirmed Martinez and c1arifled that "a distinction between (1) a 

State that denies permission to raise the claim [of ineffective assistance of trial counsel] on direct 

appeal and (2) a State that in theory grants permission, but as a matter of procedural design and 

systemic operation, denies a meaningful opportunity to do so is a distinction without a 

difference." Trevino, 133 S.C!. at 1921. The question in Trevino was whether the rule of 

Martinez applies in states, such as Texas, where appellate counsel is legally permitted to assert a 

claim of ineffective assistance of trial counsel on direct review, but where it is "highly unlikely" 

as a practical matter that appellate counsel will have a "meaningful opportunity" to do so. Id 

This Court noted that Texas, unlike Arizona, "appears at first glance to permit ... the defendant 

initially to raise a claim of ineffective assistance oftrial counsel on direct appeal." Jd at 1915. 

But "in actual operation," the "structure and design of the Texas system.. make it 'viliually 

impossible' for an ineffective assistance claim to be presented on direct review." Id. (quoting 

Robinson v. State, 16 S.W.3d 808, 810-811 (Tex. Crim. App. 2000)). This Court therefore 

found "no significant difference between this case and Martinez" and concluded that "where, as 

I Trevino was decided after Mr. Sepulvado's Certificate of Appealability (hereinafter "COA") was denied by the 
Fifth Circuit on the ground that Martinez also does not apply to Louisiana. 



here, [the J state procedural framework, by reason of its design and operation, makes it highly 

unlikely in a typical case that a defendant will have a meaningful opportunity to raise a clail11 of 

ineffective assistance of trial counsel on direct appeal, our holding in Martinez applies." Jd. at 

1921. 

As in Texas, the Louisiana "procedural system-as a matter of its structure design, and 

operation" does not provide defendants with a "meaningful opportunity" to present ineffective-

assistance-of-trial-counsel claims until initial-review collateral proceedings. Trevino, 133 S.Ct. 

at 1921. In Louisiana, claims challenging the conduct of trial counsel are "properly raised in an 

application for post-conviction relief," unless the trial record discloses sufficient evidence to 

resolve the question on appeal. Stote v. Cooks, 720 So.2d 637, 642 (La. 1998) (citing State v. 

Burkhalter, 428 So.2d 449 (La. 1983)). Holding Martinez inapplicable ill Louisiana cases would 

encourage Louisiana prisoners under a sentence of death to do precisely what the Louisiana 

courts and legislature have indicated they should not do: direct their claims of ineffective 

assistance of counsel to appellate courts on direct review. 

The State further incorrectly argues that because Petitioner's habeas attorney raised some 

ineffective-assistance-oj~trial-counsel claims, he should not receive the benefit of Martinez 2 

The fact that some ineffective-assistance-of-trial-counsel claims may have been properly raised 

by allegedly ineffective state habeas counsel does not prevent a prisoner from raising a Martinez 

issue with respect to trial counsel ineffectiveness that was not raised by state habeas counsel. 3 

Martinez authorizes a finding of "cause" excusing procedural default of any substantial 

=' Additionally, the State in8ccurately represents that the conllict of interest claim, which could nov\" provide "cause" 
to excuse the procedural default of Petitioner's grand jury foreperson discrimination claim, was already adjudicated 
in Mr. Sepulvado's first habeas petition. See Slate's Opposition at 6. 

3 As the State concedes, the issue of trial counsel's failure to timely raise a claim of jury misconduct was never 
raised in prior proceedings. See State's Opposition at 11. 

2 



ineffective-assistance-of-trial-counsel claim that was not raised by an ineffective state habeas 

attorney, even if some claims addressing trial counsel's ineffectiveness were previously raised. 

This Court implicitly confirmed this reading in Trevino, where it held that Martinez applied to 

Trevino's procedurally defaulted ineffective-assistance-of-trial-counsel claim even though 

Trevino's state habeas counsel had presented other such claims during the initial-review 

collateral proceeding. See Trevino, 133 S.CC at 1915-1916. 

Nor does the State's Oppasition address that a different Fifth Circuit panel, while 

granting a COA to a Louisiana prisoner, held that Martinez applies to Louisiana. See Lindsey v. 

Cain, 476 F. Appx. 777 (5th Cir. 2012). 

The Fifth Circuit erred by refusing to apply Marlinez to Petitioner's claims of ineffective 

assistance oftrial counsel and conflicted counseL 4 At a minimum, the Fifth Circuit was required 

to grant a COA on the point5 This Court should grant certiorari to correct the Fifth Circuit's 

error in refusing to grant a COA A prisoner need not show actual prejudice resulting from his 

state habeas counsel's deficient performance over and above his required showing that the 

underlying claim be "substantial" under the first Martinez requirement 

CONCLUSION AND PRAYER FOR RELIEF 

For the foregoing reasons, the Court should grant Petitioner's petition and issue a Writ of 

Certiorari to review the decision of the United States Court of Appeals for the Fifth Circuit 

4 In its opinion, the Fifth Circuit panel assumed without deciding that Martinez applies to the conflict of interest 
claim and that the claim was procedurally defaulted, but then held that Martinez is not available in Louisiana. 
Appendix B at 8. 

5 Given the ongoing debate regarding the applicability of Martinez to circulllstances like those presented in 
Petitioner's case, the standard for granting a eOA was easily satisfied here. This Court has made clear that a 
petitioner need only "show that reasonable jurists could debate" whether a petition should be granted to obtain a 
certificate of appealability, and that obtaining a eOA "does not require a showing that the appeal will succeed," 
Miller-EI v. Cockrell, 537 U.S. 322, 336-337 (2003). 



Respectfully submitted, 
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