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I. The Korte/Grote Decision Widens The Circuit-
Splits On The Questions Presented. 

 Further reason to grant the Petition filed in this 
case is provided by the decisions rendered on Novem-
ber 8, 2013, by the United States Court of Appeals 
for the Seventh Circuit in Korte v. Sebelius, Case 
No. 12-3841 (November 8, 2013), and Grote v. 
Sebelius, Case No. 13-1077 (November 8, 2013) 
(hereinafter Korte/Grote).1 In Korte/Grote, two judges, 
Sykes and Brown, speaking for the court, agreed that: 
(1) the corporations and individual business owners 
had Article III standing; (2) the prudential rule on 
shareholder standing did not bar the individual 
owners’ claims; (3) the corporations and owners could 
advance claims under the Religious Freedom Restora-
tion Act (“RFRA”); and (4) the HHS Mandate did not 
pass muster under RFRA. Id. at 3-65. Concluding 
that the plaintiffs were highly likely to succeed on the 
merits of their RFRA claim, the court directed entry 
of a preliminary injunction. Id. at 4, 1-19.2 Judge 

 
 1 All citations are to the opinion as released by the court on 
November 8, 2013, which is available on the court’s website: http:// 
media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y 
2013/D11-08/C:13-1077:J:Sykes:aut:T:fnOp:N:1238175:S:0. 
 2 In so doing the court noted that the government had not 
argued the equitable factors on appeal, effectively conceding 
those peripheral points. Korte/Grote at 19. The government did 
address those in the Sixth Circuit, and of course, they have no 
relevance to the district court’s dismissal of the petitioners’ 
claims pursuant to the Sixth Circuit’s decision, which turns on 
the legal questions, i.e., the ability of the corporate plaintiffs to 

(Continued on following page) 
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Rovner, dissenting, agreed that the corporations and 
individuals had standing, but believed the RFRA 
claims should be rejected on the merits. Id. at 65-154. 
As explained below, the decision in Korte/Grote, 
widens the circuit-splits on the questions presented 
by this Petition.  

 
A. Korte/Grote widens the circuit-split on 

the ability of a for-profit corporation 
to advance claims under RFRA. 

 In Korte/Grote, Judge Sykes, joined by Judge 
Flaum, held that a corporation engaged in secular for-
profit activity was a person within the meaning of 
RFRA by virtue of the definition of “person” contained 
in the Dictionary Act, and further, that the corpora-
tion was exercising religion within the meaning of 
RFRA. Id. at 35-54. Next, the majority held that the 
HHS Mandate imposed a substantial burden on the 
plaintiffs’ exercise of religion. Id. at 54-60. Finally, the 
court held that the HHS Mandate did not pass mus-
ter under RFRA. Id. at 60-65. 

 In holding that the corporations were persons 
exercising religion within the meaning of RFRA, the 
Seventh Circuit acknowledged its agreement with the 
Tenth Circuit on this issue. Id. at 64. At the same 
time, the Seventh Circuit acknowledged its split with 
the Sixth, Third, and District of Columbia Circuits, 

 
state a claim under RFRA and standing to advance the claims of 
the Kennedys, as owners.  
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which have reached the opposite conclusion as set 
forth in petitioners’ prior briefing. See Pet. at 7-8.  

 
B. Korte/Grote widens the circuit-split on 

whether owners coerced to operate their 
business contrary to their religious con-
victions can vindicate their religious 
liberty under RFRA. 

 Korte/Grote also intensifies the circuit-split con-
cerning whether individuals conducting business 
through corporations can advance claims under RFRA 
because they are coerced to govern their corporation 
contrary to their religious beliefs upon pain of ruin-
ous results. In Korte/Grote, the Seventh Circuit held 
that individual owners had Article III standing. Id. at 
22-23. In so holding, the court noted that the pruden-
tial rule governing shareholder standing did not ap-
ply given the owners’ direct personal interest in 
vindicating their individual religious liberty rights. 
Id. at 24-25.3 Judge Rovner, dissenting, nonetheless 
agreed that all the plaintiffs had standing. Id. at 78. 

 In reaching this result, the Seventh Circuit 
in Korte/Grote converged with the D.C. Circuit’s de-
cision in Gilardi, which found that the individual 
owners had Article III standing, and also, that the 

 
 3 For this reason, the Seventh Circuit had no need to ad-
dress the question of whether the corporation could advance 
claims for its owners, a separate question as to which there is a 
current circuit split for the reasons explained in Petitioners’ 
prior briefing. See Pet. at 15. 
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shareholder-standing rule did not bar the owners 
from advancing their RFRA claim for the simple rea-
son that the “[owners] have been injured in a way 
that is separate from and distinct from an injury to 
the corporation.” Gilardi v. HHS, Case No. 1:13-cv-
00104, slip op. at 15-16 (D.C. Cir. November 1, 2013) 
(quotations and citations omitted).  

 At the same time, the Seventh Circuit acknowl-
edged its split with the Sixth Circuit and Third 
Circuit on this issue. Korte/Grote, at 64. In the case at 
bar, the Sixth Circuit held that the Kennedys could 
not advance their individual claims under RFRA be-
cause they lacked an injury “distinct” from the corpo-
ration. App. at 12. The Seventh Circuit’s decision 
in Korte/Grote also diverges from the Third Circuit’s 
decision in Conestoga, which held that the individ- 
ual owners could not state a claim under RFRA on 
the theory that the “[m]andate does not impose any 
requirements on the [owners]. Rather, compliance 
is placed squarely on Conestoga.” Conestoga Wood 
Specialties Corp. v. Sebelius, 2013 WL 3845365, slip 
op. at 28 (3d Cir. July 26, 2013). In this regard, it is 
noteworthy that Judge Rovner, dissenting in Korte/ 
Grote, agrees with the Third Circuit’s reasoning and 
holding, but does not confuse the standing and merits 
inquiries and therefore recognizes that she dissents 
on the merits of the RFRA claim (more specifically, 
whether the owners can state a claim of substantial 
burden on their free exercise of religion within the 
meaning of RFRA). Id. at 78-79, 121-138. 
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II. The Korte/Grote Decision Increases The 
Need For Guidance From This Court On 
The Implications Of Its Precedent. 

 The Korte/Grote decision provides further evi-
dence that guidance is needed concerning the proper 
interpretation of this Court’s precedent. One issue on 
which the lower courts need guidance concerns this 
Court’s standing jurisprudence. With respect to this 
issue, the Korte/Grote decision reinforces the need for 
guidance on the following issues: (1) Article III stand-
ing; and (2) this Court’s prudential rule on share-
holder standing. In addition, the Korte/Grote decision 
provides further evidence that guidance is needed 
from this Court on the proper understanding of this 
Court’s precedent under the Free Exercise Clause, 
which the lower courts have used to inform their 
reading of RFRA.  

 
A. Korte/Grote further demonstrates the 

need for guidance on this Court’s 
standing precedent.  

 As this Court is well aware, standing is a matter 
of federal law and an issue that directly implicates 
the constitutional role of the federal judiciary. See 
Hollingsworth v. Perry, ___ U.S. ___, 133 S.Ct. 2652, 
2667 (2013) (“standing in federal court is a question 
of federal law, not state law”). And there is a critical 
distinction between standing and the merits of claims 
advanced. See, e.g., HL. v. Matheson, 450 U.S. 398, 
430 (1981) (“standing is a jurisdictional issue, sepa-
rate and distinct from the merits”). The circuit-splits 



6 

on standing implicate this Court’s precedent address-
ing both of these issues, and the questions presented 
are well calculated to address the divergence of de-
cisions on these questions. 

 The first standing issue implicated in the circuit-
splits below concerns Article III standing. In Korte/ 
Grote the Seventh Circuit, had no trouble finding 
Article III standing for the individual shareholders 
relying on this Court’s decision in Alcan Aluminum 
Ltd. v. Franchise Tax, 493 U.S. 331, 336 (1990), which 
deals with Article III standing of owners, just like 
the D.C. Circuit in Gilardi. Korte/Grote, at 22-23; 
Gilardi, slip op. at 16; see also Gilardi, slip op. at 44 
(Edwards, J., concurring in part and dissenting in 
part). In contrast, in the case at bar, the Sixth Circuit 
held that the petitioners lacked standing based, in 
part, on its reading of Alcan. Pet. at 25-27. In holding 
the owners lacked standing, the Sixth Circuit, in turn, 
relied upon the Third Circuit’s decision in Conestoga, 
which misapplied standing precedent to hold that 
because the corporation had to comply with the HHS 
mandate, not the individual owners, they did not 
suffer a distinct burden and, therefore could not state 
a claim under RFRA – a misuse of standing doctrine 
which requires careful attention to the distinction 
between standing and the merits. Pet. at 16-17.  

 The second standing question concerns the appli-
cation of this Court’s prudential rule barring share-
holder standing in some situations. In Korte/Grote, 
the Seventh Circuit, like the D.C. Circuit in Gilardi, 
found that this Court’s prudential bar on shareholder 
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standing does not even apply because the owners 
suffer an injury distinct from the corporation, the 
very argument advanced by the Petitioners below. 
Korte/Grote, at 24-25; Gilardi, slip op. at 16-17. Pet. 
at 26-27.  

 The Sixth and Third circuits disagree. The Sixth 
Circuit has held that the prudential rule bars claims 
by individual owners because they suffer no “distinct” 
injury apart from the corporation. App. at 11-12. And 
here, the Sixth Circuit relied upon the Third Circuit’s 
decision in Conestoga, which used the rationale of the 
shareholder-standing rule to reject the claims of 
individual owners on the theory that the individuals 
suffered no distinct injury because the HHS Mandate 
applies to the corporation not the shareholders so 
that the owners could not state a claim under RFRA. 
Id. at 13 (citing Conestoga). Pet. at 16-17.  

 
B. Korte/Grote further demonstrates the 

need for guidance on whether owners 
who conduct business through a for-
profit corporation can advance RFRA 
claims. 

 Korte/Grote shows the need for guidance on this 
Court’s precedent. In Korte/Grote, the Seventh Circuit 
took pains to point out that this Court’s precedent 
supports the view that corporations, including those 
engaged in business, are persons engaged in the free 
exercise of religion within the meaning of RFRA. 
Korte/Grote, at 35-54. Likewise, the Tenth Circuit 
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finds nothing in this Court’s precedent under the Free 
Exercise Clause sufficient to indicate that for-profit 
corporations are not persons engaged in the free ex-
ercise of religion within the meaning of RFRA. Hobby 
Lobby, slip op. at 30-45. Petitioners agree. Pet. at 18-
24. But the Sixth Circuit decision below reached the 
opposite result, as did the decisions of the District of 
Columbia and Third Circuits, based on their reading 
of this Court’s precedent. Pet. at 7-8.  

 In addition, and more fundamentally, Korte/Grote 
shows the need for guidance concerning whether the 
HHS Mandate imposes a distinct injury that amounts 
to a substantial burden on the free exercise of religion 
by business owners who have employed the corporate 
form in connection with their effort to keep their faith 
while doing business. In Korte/Grote, the Seventh 
Circuit found that because the HHS Mandate forced 
owners to violate their religious beliefs when operat-
ing their corporation, it imposed a distinct injury that 
was a substantial burden on their free exercise of 
religion in violation of RFRA. Korte/Grote, at 56-60. 
In so holding, the Seventh Circuit concurred with the 
D.C. Circuit, which reached the same conclusion with 
respect to the RFRA claims of the individual owners. 
Gilardi, at 17-23, an agreement the Seventh Circuit 
referenced in its decision. Korte/Grote, at 64. Both 
these courts have rejected the notion that the indi-
vidual owners cannot show a “substantial burden” on 
their exercise of religion because the corporation 
(they own and govern) has the duty to comply (not the 
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individual owners). Id. at 54-56; Gilardi, slip op. at 
20. 

 The Seventh Circuit’s Korte/Grote decision and 
the D.C. Circuit’s decision in Gilardi split with the 
decision of the Sixth Circuit below as well as the 
decision of the Third Circuit. In the case at bar, the 
Sixth Circuit held that the HHS Mandate did not im-
pose such a burden, characterizing its holding as one 
on standing and reasoning that the individual owners 
did not suffer an injury “distinct” from the corpora-
tion. See Pet. at 6. In so holding, the Sixth Circuit 
relied upon the Third Circuit decision in Conestoga, 
which used the shareholder-standing rule to reject 
the claims of individual owners on the theory that the 
individual shareholders suffered no distinct injury 
(because the HHS Mandate applies to the corporation 
not the shareholders), and therefore, the owners 
could not succeed on their RFRA claim. See Pet. at 
33-34. In this regard, it is noteworthy that Judge 
Rovner, dissenting in Korte/Grote, agrees with the 
Third Circuit’s reasoning and result, but does not 
confuse the standing and merits inquiries and there-
fore recognizes that she dissents on the merits of the 
owners’ RFRA claim (more specifically, whether the 
owners can state a claim of substantial burden 
on their free exercise of religion within the meaning 
of RFRA). See Korte/Grote, at 78-79 (stating “[t]he fact 
that the obligations imposed by the mandate fall 
upon the corporation, whereas it is the individual 
owners – and only the individuals, in my view – who 
hold free exercise rights, matters a great deal to 
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whether those rights are substantially burdened. But 
that is a point that goes to the merits of this lawsuit 
rather than the standing of either set of plaintiffs, as 
the court points out.”); id. at 121-138 (addressing the 
merits question of whether the HHS Mandate bur-
dens the owners’ free exercise of religion). The Tenth 
Circuit did not reach this issue. Hobby Lobby Pet. at 
12. 

 
III. The Korte/Grote Opinion Shows This Peti-

tion Is The Appropriate Vehicle For Re-
view. 

 The Korte/Grote decision shows that the ques-
tions presented by the Petitioners are at the center of 
the current circuit-splits. The first question presented 
concerns whether corporations or individual owners 
have standing; and one circuit-split turns on whether 
individual shareholders have standing to advance 
claims under RFRA. The second question presented 
concerns whether the HHS Mandate imposes a sub-
stantial burden on the Petitioners’ free exercise of 
religion within the meaning of RFRA; a second circuit-
split turns on whether corporations, or individual 
owners suffer a distinct injury that amounts to a 
substantial burden on their free exercise of religion. 
These are at the heart of the decisions out of the 
Tenth, Third, Sixth, District of Columbia, and Sev-
enth Circuits. 
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 The first question presented concerns standing.4 
The current dispute turns on whether the individual 
owners have standing. In Korte/Grote and Gilardi, the 
Seventh Circuit and D.C. Circuit hold held that the 
individual owners have standing because they suf-
fered an injury distinct from the corporation. In so 
doing, the Seventh Circuit and D.C. Circuit diverged 
from the decisions of the Sixth Circuit in Autocam, 
which holds that the individual owners lack standing 
because they did not suffer an injury distinct from the 
corporation and characterizes this holding as one on 
standing. Pet. App. at 12. They also diverged from the 
Third Circuit’s decision, which used standing analysis 
to hold that the individual owners could not show an 
injury distinct from the corporation that would allow 
them to state a claim under RFRA. See Conestoga, 
slip op. at 26-28. In Hobby Lobby, the Tenth Circuit 
did not decide whether the individual owners had 
standing to advance RFRA claims. Hobby Lobby Pet. 
at 12. 

 The second question presented concerns whether 
the HHS Mandate imposes a substantial burden 
on the individual owners’ free exercise of religion. 
On this question, the Seventh Circuit in Korte/Grote, 
and the D.C. Circuit in Gilardi, hold that the HHS 

 
 4 On this point, all courts have found, and the government 
agrees, that the corporations have standing. The circuit split re-
garding the corporate claims turns on whether corporations en-
gaged in business can exercise religion within meaning of RFRA, 
and therefore, advance a claim under the statute. 
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Mandate imposes a substantial burden on the indi-
vidual owners’ free exercise of religion within the 
meaning of RFRA. Gilardi, at 17-23. In doing so, the 
Seventh and D.C. circuits diverge from the decision 
of the Sixth Circuit in Autocam, which holds that 
the individual owners did not have an injury distinct 
from the corporation. App. at 12. It also diverged from 
the Third Circuit’s decision, which used standing 
analysis to hold that the individual owners could not 
show an injury distinct from the corporation that 
would allow them to advance a claim under RFRA. 
See Conestoga, slip op. at 26-28. The Tenth Circuit did 
not decide whether the HHS Mandate imposed a sub-
stantial burden on the individual owners’ free ex-
ercise of their religion in the operation of their 
business. Hobby Lobby Pet. at 12. 

 No federal circuit has reached beyond these 
threshold issues in such a way as to create a direct 
conflict concerning whether the HHS Mandate vio-
lates RFRA. The Seventh Circuit ruling on the merits 
of the RFRA claim advanced by the individual owners 
holds that the HHS Mandate cannot pass muster 
under the statute in Korte/Grote. The Seventh Cir- 
cuit agrees with the Seventh Circuit in Gilardi on 
the merits of the claims advanced by the individual 
owners. The Tenth Circuit ruling on the merits of the 
RFRA claim advanced by the corporation holds that 
the HHS Mandate cannot pass muster under the stat-
ute in Hobby Lobby. Thus, once the threshold issues 
of standing and whether individual owners suffer a 
distinct injury that is cognizable under RFRA are 
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resolved, there is an emerging consensus that the 
HHS Mandate does not pass muster under RFRA. 
The questions presented by Petitioners concern the 
threshold questions as to which the circuits are 
deeply divided. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For these reasons, and those stated in the peti-
tion for writ of certiorari, the petition should be 
granted. 
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