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I. The Gilardi Decision Widens The Circuit-
Splits On The Questions Presented. 

 The decision rendered by the United States Court 
of Appeals for the District of Columbia Circuit on 
November 1, 2013 in Gilardi v. Sebelius, ___ F.3d ___, 
Case No. 13-5069 (D.C. Cir. Nov. 1, 2013), provides 
further reason to grant the petition.1 In Gilardi, two 
judges, Rodgers and Randolph, speaking for the 
court, agreed that: (1) individual business owners 
had Article III standing; (2) the prudential rule on 
shareholder-standing did not bar their suit; (3) the 
individual owners could advance claims under the 
Religious Freedom Restoration Act (“RFRA”); and 
(4) the HHS Mandate did not pass muster under 
RFRA. Id. at 4-35. Judge Edwards concurred in part, 
agreeing that the individual owners had standing, 
but dissented in part, opining that the individual 
owners’ RFRA claims should be rejected on the mer-
its. Id. at 36-71. As explained below, the decision in 
Gilardi widens and variegates the circuit splits on 
the questions presented by the petitioners.  

 
 

 

 
 1 All citations are to the opinion as released by the court on 
November 1, 2013 which is available on the court’s website: 
http://www.cadc.uscourts.gov/internet/opinions.nsf/947B9C4D8A1E 
54E785257C16004E80C9/$file/13-5069-1464136.pdf. 
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A. Gilardi widens the circuit-split on the 
ability of a for-profit corporation to ad-
vance claims under RFRA. 

 Judge Rodgers wrote the controlling opinion in 
Gilardi. Id. at 3 (listing the opinion, concurrences, 
and partial dissent, by part). Judge Rodgers, joined 
by Judge Edwards, held that a corporation engaged 
in secular for-profit activity was not a person within 
the meaning of RFRA simply by virtue of the defini-
tion of “person” contained in the Dictionary Act. Id. at 
7-8. Next, Judge Rodgers, joined by Judge Edwards, 
concluded that corporations engaged in secular for-
profit activity were not persons engaged in the “exer-
cise of religion” within the meaning of RFRA because 
such corporations were not persons “exercising reli-
gion” under this Court’s interpretation of the Free 
Exercise Clause. Id. at 8-15. Consequently, the D.C. 
Circuit concluded that the corporate plaintiff could 
not state a claim under RFRA. Id.  

 In holding that the corporation could not advance 
claims under RFRA, the D.C. Circuit reached the 
same result as the Sixth Circuit, which held that 
Autocam, as a secular, for-profit corporation, was not 
“a ‘person’ that can exercise religion for purposes of 
RFRA.” App. at 23. In so holding, the D.C. Circuit 
also reached the same result, and employed the same 
rationale as the Third Circuit, which concluded that 
corporations conducting business for profit were not 
“exercising religion” within the meaning of the Free 
Exercise Clause, and therefore within the meaning of 
RFRA. Conestoga Wood Specialties Corp. v. Sebelius, 



3 

___ F.3d ___, 2013 WL 3845365, slip op. at 28-29 (3d 
Cir. July 26, 2013). All the circuits above are split 
with the Tenth Circuit which has held that “as a mat-
ter of statutory interpretation . . . Congress did not 
exclude for-profit corporations from RFRA’s protec-
tions. Such corporations may be ‘persons’ exercising 
religion for purposes of the statute.” Hobby Lobby, 
slip op. at 26. Thus Gilardi intensifies a clear and 
fundamental split between the circuits concerning the 
proper interpretation of the statutory phrase “per-
son’s free exercise of religion,” in RFRA. 42 U.S.C. 
§2000bb-1.  

 
B. Gilardi widens the circuit-split on whether 

owners coerced to operate their business 
contrary to their religious convictions 
can vindicate their religious liberty un-
der RFRA. 

 Gilardi also intensifies the circuit split concern-
ing whether individuals conducting business through 
corporations can advance claims under RFRA because 
they are coerced to govern their corporation contrary 
to their religious beliefs upon pain of ruinous results. 
This split implicates two questions. The first is 
whether the corporation can advance claims on behalf 
of its individual owners. The second is whether the 
individual owners themselves can advance their own 
claims. 

 In Gilardi, Judge Rodgers held that the secular 
for-profit corporation could not advance the religious 
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liberty claims of its owners. Id. at 13-15. At the same 
time, the D.C. Circuit did allow the individual owners 
to advance their own claims in Gilardi. First, it found 
that the individual owners had Article III standing. 
Id. at 15 n. 3. Next, it held that the shareholder-
standing rule did not bar the owners from advancing 
their RFRA claim for the simple reason that the 
“[owners] have been injured in a way that is separate 
from and distinct from an injury to the corporation.” 
Id. at 16 (quotations and citations omitted). And later, 
it expressly rejected the government’s argument that 
the HHS Mandate did not impose a substantial bur-
den on the individual owners’ free exercise of religion 
because their use of the corporate form made any 
burden too remote and attenuated. Id. at 18-23. 

 The Gilardi decision intensified the circuit splits 
on the issues implicated by individual owners’ RFRA 
claims. In holding that the corporation did not have 
standing to advance the religious liberty claims of its 
owners, the D.C. Circuit joined the Sixth and Third 
Circuits, explicitly rejecting Ninth Circuit precedent 
holding that the religious rights of owners can be 
protected by the corporation they control. See EEOC 
v. Townley Engineering & Manufacturing Company, 
859 F.2d 610 (9th Cir. 1988); Stormans, Inc. v. 
Selecky, 586 F.3d 1109 (9th Cir. 2009). 

 In holding that individual business owners could 
advance their own claims, the D.C. Circuit split 
with the Sixth Circuit, which held that the Kennedys 
could not advance their individual claims under 
RFRA because they lacked an injury “distinct” from 
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the corporation. App. at 12. Moreover, by concluding 
that the individual owners had a “distinct” injury 
that was cognizable under RFRA, the D.C. Circuit di-
verged from the Third Circuit’s decision in Conestoga, 
which held that the individual owners could not 
state a claim under RFRA on the theory that the 
“[m]andate does not impose any requirements on the 
[owners]. Rather, compliance is placed squarely on 
Conestoga.” Conestoga, slip op. at 28. 

 
II. The Gilardi Decision Increases The Need 

For Guidance From This Court On The Im-
plications Of Its Precedent. 

 The Gilardi decision provides further evidence 
that guidance is needed concerning the proper in-
terpretation of this Court’s precedent. One issue on 
which the lower courts need guidance concerns this 
Court’s standing jurisprudence. With respect to this 
issue the decision below shows that there is need for 
guidance on the following issues: (1) Article III stand-
ing; (2) this Court’s prudential rule on shareholder 
standing; and (3) the standing of corporations to 
advance the claims of their owners. In addition, the 
Gilardi decision provides further evidence that guid-
ance is needed from this Court on the proper under-
standing of this Court’s precedent under the Free 
Exercise Clause, which the lower courts have used to 
inform their reading of RFRA.  
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A. Gilardi further demonstrates the need 
for guidance on this Court’s standing 
precedent.  

 Standing is a matter of federal law on an issue 
that directly implicates the constitutional role of the 
federal judiciary. See Hollingsworth v. Perry, ___ U.S. 
___, 133 S.Ct. 2652, 2667 (2013) (“standing in federal 
court is a question of federal law, not state law”). And 
this Court has repeatedly emphasized that there is a 
critical distinction between standing and the merits 
of claims advanced. See, e.g., HL v. Matheson, 450 
U.S. 398, 430 (1981) (“standing is a jurisdictional 
issue, separate and distinct from the merits”). The 
circuit splits on standing turn on the proper interpre-
tation of this Court’s precedent addressing both of 
these issues. 

 The first standing issue implicated in the circuit 
splits below concerns Article III standing. In Gilardi, 
the D.C. Circuit had no trouble finding Article III 
standing for the individual shareholders. Gilardi at 
15 n. 3. In contrast, the Sixth Circuit’s decision that 
the petitioners lacked standing was based, in part, on 
this Court’s decision in Alcan Aluminum Ltd. v. 
Franchise Tax, 493 U.S. 331, 336 (1991), which deals 
with Article III standing of owners. Pet. at 25-27. In 
holding the owners lacked standing, the Sixth Cir-
cuit, in turn, relied upon the Third Circuit’s decision 
in Conestoga, which misapplied standing doctrine to 
hold that because the corporation had to comply with 
the HHS mandate, not the individual owners, they 
did not suffer a distinct burden, and therefore could 
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not advance a claim under RFRA. Pet. at 16-17. Such 
use of standing doctrine to reach the merits flies in 
the face of this Court’s admonition that standing and 
the merits are distinct.  

 The second standing question concerns the 
application of this Court’s prudential rule barring 
shareholder standing in some situations. In Gilardi, 
the D.C. Circuit found that this Court’s prudential 
bar on shareholder standing does not even apply 
because the owners suffer an injury distinct from the 
corporation, the very argument advanced by the 
petitioners below. Gilardi at 16-17, Pet. at 26-27. In 
contrast, the Sixth Circuit found that the rule bars 
claims by individual owners because they suffer no 
“distinct” injury apart from the corporation. App. at 
11-12. And here the Sixth Circuit relied upon the 
Third Circuit’s decision in Conestoga, which used the 
shareholder standing rule to reject the claims of 
individual owners on the theory that the individuals 
suffered no distinct injury because the HHS Mandate 
applies to the corporation not the shareholders so 
that the owners could not advance a claim under 
RFRA. Id. at 13 (citing Conestoga); Pet. at 16-17. In 
so doing, the Sixth Circuit built upon, and exacerbat-
ed, the Third Circuit’s confusion of the standing and 
merits inquiries.  

 The third standing question concerns the ability 
of the corporation to advance the claim of individual 
owners under this Court’s precedent. The D.C. Circuit 
rejected Ninth Circuit precedent allowing the corpo-
ration to advance claims of individual owners on the 
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theory it rests upon a misunderstanding of this 
Court’s precedent allowing corporations to advance 
religious liberty claims. Gilardi at 13-15. The Sixth 
Circuit reached this same result with reference to the 
basic distinction between corporations and owners 
contained in corporate law. App. at 12-13. The Third 
Circuit has agreed with the D.C. Circuit and Sixth 
Circuit on this issue. See Conestoga, slip op. at 24-28. 
The Tenth Circuit reached none of these issues. See 
Hobby Lobby, Pet. at 12. But the Petitioners have 
demonstrated that the Ninth Circuit rule allowing 
corporations to advance claims for their owners is 
wholly consistent with, and indeed required by, this 
Court’s precedent. Pet. at 31.  

 
B. Gilardi further demonstrates the need 

for guidance on whether owners who 
conduct business through a for-profit 
corporation can advance RFRA claims. 

 Gilardi shows the need for guidance on this 
Court’s precedent under the Free Exercise Clause and 
RFRA. In Gilardi, the D.C. Circuit relied upon its 
interpretation of this Court’s precedent under the 
Free Exercise Clause to hold that a secular for-profit 
corporation could not be a person engaged in the free 
exercise of religion within the meaning of RFRA. 
Gilardi at 8-15.2 As a result, the D.C. Circuit agrees 

 
 2 As noted, Judge Randolph would not have reached these 
issues at all. Id. at 31.  
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with the Sixth and Third circuits on this issue. Id. All 
these circuits conflict with the Tenth Circuit which 
finds nothing in this Court’s precedent under the Free 
Exercise Clause sufficient to indicate that for-profit 
corporations are not persons engaged in the free 
exercise of religion within the meaning of RFRA. 
Hobby Lobby, slip op. at 30-45. Petitioners agree. Pet. 
at 18-24. 

 In addition, Gilardi shows the need for guidance 
concerning whether the HHS Mandate imposes a 
substantial burden on the free exercise of religion by 
business owners who have employed the corporate 
form in connection with their effort to keep their faith 
while doing business. In Gilardi, the D.C. Circuit 
found that the HHS Mandate and related penalty 
undoubtedly imposed a substantial burden on the 
individual owners’ free exercise of religion. Gilardi at 
17-23. In Autocam, the Sixth Circuit held that the 
HHS Mandate did not impose such a burden, charac-
terizing its holding as one on standing and reasoning 
that the individual owners did not suffer an injury 
“distinct” from the corporation. See Pet. at 6. In so 
holding, the Sixth Circuit relied upon the Third 
Circuit decision, which used the shareholder standing 
rule to reject the claims of individual owners on the 
theory that the individual shareholders suffered no 
distinct injury (because the HHS Mandate applies to 
the corporation not the shareholders), and therefore, 
the owners could not advance a claim under RFRA. 
See Pet. at 33-34. 
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III. The Gilardi Opinion Shows This Petition Is 
The Appropriate Vehicle For Review. 

 The Gilardi decision shows that the questions 
presented by the Petitioners are at the center of the 
current circuit splits. The first question presented 
concerns whether corporations or individual owners 
have standing; and one circuit split turns on whether 
individual shareholders have standing to advance 
claims under RFRA. The second question presented 
concerns whether the HHS Mandate imposes a sub-
stantial burden on the petitioners’ free exercise of 
religion within the meaning of RFRA; a second cir- 
cuit split turns on whether corporations or individual 
owners suffer an injury that restricts their free 
exercise of religion. These questions have taken on 
central importance in light of the decisions out of the 
Tenth, Third, Sixth, and District of Columbia circuits. 

 The first question presented concerns standing. 
On this point all courts have found, and the govern-
ment agrees, that the corporations have standing. 
The current dispute turns on whether the individual 
owners have standing. In Gilardi, the D.C. Circuit 
held that the individual owners had standing because 
they suffered an injury distinct from the corporation. 
Gilardi at 16-17. In so doing, the D.C. Circuit di-
verged from the decision of the Sixth Circuit in 
Autocam, which held that the individual owners did 
not have standing because they did not suffer an 
injury distinct from the corporation. App. at 12. It 
also diverged from the Third Circuit’s decision which 
used standing analysis to hold that the individual 
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owners could not show an injury distinct from the 
corporation that would allow them to advance a claim 
under RFRA. See Conestoga, slip op. at 26-28. As 
the government acknowledged, in Hobby Lobby, the 
Tenth Circuit did not decide whether the individual 
owners had standing to advance RFRA claims. Hobby 
Lobby, Pet. at 12. 

 The second question presented concerns whether 
the HHS Mandate imposes a substantial burden on 
the free exercise of religion by the owners of a corpo-
ration doing business. In Gilardi, the D.C. Circuit 
held that the HHS Mandate imposed a substantial 
burden on the individual owners’ free exercise of 
religion within the meaning of RFRA. Gilardi at 17-
23. In doing so, the D.C. Circuit diverged from the 
decision of the Sixth Circuit in Autocam, which held 
that the individual owners did not have an injury 
distinct from the corporation. App. at 12. It also 
diverged from the Third Circuit’s decision which used 
standing analysis to hold that the individual owners 
could not show an injury distinct from the corporation 
that would allow them to advance a claim under 
RFRA. See Conestoga, slip op. at 26-28. The Tenth 
Circuit did not decide whether the HHS Mandate 
imposed a substantial burden on the individual 
owners’ free exercise of their religion in the operation 
of their business. Hobby Lobby, Pet. at 12. 

 No federal circuit has reached beyond these 
threshold issues in such a way as to create a direct 
conflict concerning whether the HHS Mandate vio-
lates RFRA. The Tenth Circuit ruling on the merits of 
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the RFRA claim advanced by the corporation holds 
that the HHS Mandate cannot pass muster under 
the statute. The D.C. Circuit ruling on the merits of 
the RFRA claim advanced by the individual owners, 
holds that the HHS Mandate cannot pass muster 
under the statute. Thus, once the threshold issues of 
standing and whether individual owners suffer a dis-
tinct injury that is cognizable under RFRA are re-
solved, there is an emerging consensus that the HHS 
Mandate does not pass muster under RFRA. The ques-
tions presented by petitioners concern the threshold 
questions as to which the circuits are deeply divided. 

 The Gilardi decision also shows review is neces-
sary to avoid a deplorable situation in which the 
religious freedom of business owners depends upon 
nothing more than forum-shopping aided by hind-
sight. As a result of the decision below plaintiffs who 
reside in the Sixth Circuit but seek to avoid the Sixth 
Circuit’s decision in Autocam have filed suits in the 
District of Columbia. See, e.g., Trijicon v. Sebelius, 
No. 1:13-cv-01207 (D.D.C. 2013) (Michigan business 
and its owners); Willis Law v. Sebelius, No. 1:13-cv-
01124 (D.D.C. 2013) (same); Barron Indus., Inc. v. 
Sebelius, No. 1:13-cv-01330 (D.D.C. 2013) (same); 
Midwest Fastener, Inc. v. Sebelius, No. 1:13-cv-01337 
(D.D.C. 2013) (same). This is quite understandable as 
these owner-plaintiffs, forewarned by the decision 
below and well aware of its precedential effect in the 
Sixth Circuit, chose to sue in the District of Columbia 
in order to seek relief. As a result of the decision in 
Gilardi, these fortunate plaintiffs will secure relief 
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and be spared the petitioners’ reprehensible predica-
ment, i.e., the prospect of daily violating their reli-
gious beliefs on pain of ruination while they seek 
relief. Given the importance of religious liberty, a 
central value enshrined in federal law by RFRA, this 
situation cries out for expeditious review.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For these reasons, and those stated in the pe-
tition for writ of certiorari, the petition should be 
granted. 
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