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INTRODUCTION

In its decision vacating and remanding this Couptisr decisionsee Fisher
v. University of Texa$31 F.3d 213 (5th Cir. 2011he Supreme Court instructed
that this Court undertake the responsibility of lgmg traditional standards of
strict scrutiny to UT’s racial admissions preferemnm the first instancege Fisher
v. University of Texasl33 S. Ct. 2411 (2013). In particular, the SomeCourt
ordered this Court to “assess whether the Uniwehsis offered sufficient evidence
that would prove that its admissions program isavally tailored to obtain the
educational benefits of diversity.ld. at 2421. The Supreme Court circumscribed
the limited area in which this Court could deferlUd’s academic judgment. It
made clear that the burdens of strict scrutiny rerma UT at all times. And, the
Supreme Court emphasized that UT must demonstvatld Clarity” that: (1) its
asserted “critical mass” goal is constitutionallgrmpissible and that the means
chosen to achieve it are narrowly tailored to tbat; (2) its resort to racial
preferences is constitutionally necessary and dhedce-neutral approach would
not work about as well; and (3) it can meet thasdeations without the benefit of
judicial deference. Were it otherwise, strict-sicry analysis would be “strict in
theory but feeble in fact.ld.

Rather than expressing confidence in its admisgioogram and welcoming

the opportunity to prove to this Court that Texdkgship university exercises the
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public trust within constitutional bounds, UT ha&saerted to an endless stream of
evasive tactics, including an effort to reargueoacalled “standing” challenge
rejected by the Supreme Court and a call for augoats remand to the District
Court for no specified purpose. This Court shouwéject these strategic
machinations and proceed directly to strict-scyutgvaluation required by the
Supreme Court’'s mandate. Only by doing so can tbertChonor Ms. Fisher’'s
right to equal protection, instruct courts throughthis Circuit on precisely how
their duty to closely review racial admissions prehces—the necessary
concomitant of allowing any encroachment on indrgildequal-protection rights—
should be carried out, and provide guidance toersities nationwide on whether
and how racial preferences may be employed in tveir admissions programs.
Given its foot-dragging response, UT seems now ridetstand that its
gratuitous and reflexive use of racial preferenegb end in inevitably fatal
judicial review. UT’s resort to evasion to presera flawed system of racial
preferences that have no end point is the wrongorese to the Supreme Court’s
decision. Above all else, the Constitution forbidscial classifications except as
a last resort,”City of Richmond v. J.A. Croson C488 U.S. 469, 519 (1989)
(Kennedy, J., concurring), and UT has no educatioead to employ them. But
racial preferences nevertheless remain the onlywen$or UT. “Because even

University administrators can lose sight of the stdational forest for the
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academic trees, it is the duty of the courts totsaze closely their ‘benign’ use of
race in admissions.”Fisher v. University of Texa$44 F.3d 301, 304 (5th Cir.
2011) (Jones, J., dissenting from the denial odaeihg en banc).

Allowing UT to prolong the use of its unsustainabéeial preferences by
thwarting proper judicial review would subject atthal UT admissions classes to
constitutional infringement and wrongly seek to yidfs. Fisher her day in court.
It would be legally and morally wrong. UT shouktall that history teaches that
institutional intransigence ultimately will forcénd courts to conclude that the
difficulty of judicially weeding out unconstituti@h programs case-by-case
outweighs any marginal educational benefit that hhigirise from racial
preferences in admissions.

ARGUMENT

l. THIS COURT CANNOT AND SHOULD NOT REMAND THE CASE
BEFORE ADJUDICATING THE PARTIES’ CROSS-MOTIONS FOR
SUMMARY JUDGMENT.

This Court has asked whether it “should ... in iscoetion remand to the
district court for further proceedings?” Letteorin Lyle W. Cayce, Clerk, to Bert
W. Rein of Sept. 12, 2013, at 1 (“Supplemental BrgeDirective”). As Appellant
has thoroughly explained, however, the Supreme tGoorandate forecloses this
Court from remanding before adjudicating constoél liability. SeeAppellant’s

Proposed Schedule for Supplemental Briefing andp&ese to Appellees’
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Statement Concerning Further Proceedings on Remart3 (July 24, 2013)
(“Appellant's Proposed Schedule”); Appellant's Reph Support of Proposed
Schedule for Supplemental Briefing at 2-6 (Aug2@13) (“Appellant’'s Reply”).

The Supreme Court’s instruction on remand is clat unequivocal:the
Court of Appealsmust assess whether the University has offeredicisut
evidence that would prove that its admissions m@wgis narrowly tailored to
obtain the educational benefits of diversitysisher, 133 S. Ct. at 2421 (emphasis
added) Thus, “[w]hether this record—and not ‘simple asswes of good
intention,” Croson 488 U.S. at 500—is sufficiem$ a question for the Court of
Appeals in the first instance Id. (emphasis added). The instruction is binding.
See In re Sanford Fork & Tool Cd.60 U.S. 247, 255-56 (1899)UULAC v. City
of Boerne 675 F.3d 433, 438 (5th Cir. 2012). The only seufconsistent” with
the Supreme Court's mandate is for the “Court opégds” to apply the correct
strict-scrutiny standard “in the first instance”sbd on “this record.”Fisher, 133
S. Ct. at 2421.

Contrary to UT’s suggestion, there is no ambiguitghe Supreme Court’s
instruction. When the Supreme Court gives the tcofirappeals discretion to
decide an issue itself or remand to the districirigot says so.See, e.gWilkinson
v. Austin 545 U.S. 209, 230 (2005). Conversely, when tg&ne Court uses the

kind of mandatory language it employed in this cage, that a remanded issue is

4
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“for” or “to” be decided by the courts of appeala the first instance,” appellate
courts recognize that they must decide it themselv&ee, e.g.Buckley v.
Fitzsimmons 509 U.S. 259 (1993)ecided on remand b0 F.3d 789 (7th Cir.
1994). UT purports to find ambiguity in the Supeei@ourt’'s observation that
“fairness to the litigants and the courts that Hedre case requires that it be
remanded so that the admissions process can belemt and judged under a
correct analysis.'Fisher, 133 S. Ct. at 2421. But UT shuts its eyes tocShpreme
Court’s instruction that this fairness be achievegl having the “Court of
Appeals’—not the district court—conduct that inquim the first instance.”ld.;
see also idat 2434 (Ginsberg, J., dissenting).

UT’'s argument that a remand is warranted becaumspacified further
factual development might be needed before thesaragtions for summary
judgment are adjudicated is likewise foreclosedh®y Supreme Court’s mandate.
The opinion makes clear that the question beingareled is “[w]hetherthis
record—and not simple ... assurances of good intention-ticgent” to sustain
UT’s admissions program against constitutional leingle. Id. at 2421 (emphasis
added) (citation omitted). UT has not even triecexplain how this Court could
permit further discovery in light of this languag&he Supreme Court has made its

direction clear. That is the end of the matter.
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And even if the Court had discretion to remandobefresolving whether
UT’s program is constitutional, remand would semeepurpose save delay. First,
there is no justification for further factual demeient. It has always been UT’s
position that whether its admissions program camige! strict scrutiny should be
resolved on cross-motions for summary judgme8ee, e.g.Mem. in Supp. of
Defs’ Cross-Mot. for Summ. J. and in Opp. to PI'stMor Partial Summ. J. at 1-2
(W.D. Tex. Feb. 23, 2009) (Doc. 96-1) (“UT Mem."Atter extensive discovery,
the parties agree[d] on the material facts of tlaise, and that summary judgment
IS proper” because “this case presents no gensswe iof material fact.”); Defs’
Reply Mem. In Supp. of Cross-Mot. for Summ. J. §¢\LD. Tex. Apr. 13, 2009)
(Doc. 102) (“To begin with, the parties agree tttegre is no genuine issue of
material fact and that summary judgment is appabderi); Am. Tr. of All Pending
Matters Before the Hon. Sam Sparks at 41:9-10 (Wé&x. June 12, 2009) (Doc.
118) (“The facts of this case are undisputed. ¥wady agrees on that.”) (Mr.
Ho); Brief of Appellees at 8, 15, 34, 49 n.6 (M&. 2010) (referring to the
“undisputed summary judgment record”).

Having consistently maintained that the facts ‘anedisputed” and that
summary judgment is proper, UT is barred from aplated attempt to create a
disputed issue of fact on reman&ee In re SeaQuest Diving, %79 F.3d 411,

425-26 (5th Cir. 2009) (finding that an argument‘i@mand ... because genuine
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issues of material fact exist” was “waived” becaasparty had “stipulated that
there were no genuine issues of material fa@Hhyink Mo. Gov't PAC v. Maupjn
71 F.3d 1422, 1423 (8th Cir. 199%ullivan v. Lemoncelld36 F.3d 676, 678 (7th
Cir. 1994). Moreover, Ms. Fisher’s reliance oncstscrutiny was hardly a secret,
as there was “extensive discovery” in this case M&m. at 1, and UT has nothing
to discover from Ms. Fisher. Allowing UT to revergourse thus would be
especially inappropriate given the “full and fappmrtunity” it had to present “all
the evidence available to [it] at the time” regagdihe rationale for and operation
of its use of racial preferences in admissi®dashington v. Finlay664 F.2d 913,
925-26 (4th Cir. 1981).

Put simply, UT “is in no position at this stagetbése lengthy proceedings
to return to the trial court in order to litigateet[] same matters that it could and
should have litigated initially.”"EEOC v. Westinghouse Elec. Cor@25 F.2d 619,
631 (3d Cir. 1991). “A remand should not be ordevéhen ‘two bites of the
apple’ would be given to a litigant who, under amtstances such as those at bar,
has neglected to produce evidence to support aedefsnding and has, therefore,
failed to carry its requisite burden as to a palac issue.” Id.; see also
Deffenbaugh-Williams v. Wal-Mart Stores, |nt88 F.3d 278, 282 (5th Cir. 1999).
This is surely why the Supreme Court directed thist Court “assess whether the

University has offeredsufficient evidence that would prove that its askmons
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program is narrowly tailored to obtain the eduamiobenefits of diversity.”
Fisher, 133 S. Ct. at 2421 (emphasis added).

Regardless, there are no further facts to developeed, despite multiple
opportunities to do so, UT can find no argumentnpilse. All UT can muster is a
vague suggestion that it “is evaluating” whetheurrttier fact finding is needed or
warranted ....” Appellees’ Reply Concerning FurtReoceedings on Remand at 5
(July 29, 2013) (“Appellees’ Reply”). But such ague desire to search for
unspecified evidence provides “no compelling reasosubject the parties and the
courts to further delays and expense by remandiagase for application of the
proper legal standard to the undisputed factg’re Holloway 955 F.2d 1008,
1015 (5th Cir. 1992). “A party ‘cannot evade sumynpudgment simply by
arguing that additional discovery is needed,” aray mot ‘simply rely on vague
assertions that additional discovery will produesded, but unspecified, facts.™
Adams v. Travelers Indem. Cd65 F.3d 156, 162 (5th Cir. 2006) (Higginbotham,
J.). Because UT has not specified any “additidaetls that await development,”
there is no reason for the Court to “postpone tievitable and remand to the
district court.” Ozee v. Am. Council on Gift Annuities, |43 F.3d 937, 940 (5th
Cir. 1998).

The only possible reason for a remand would betHer district court to

decide the legal question now before this Courtit B matter what the district
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court decided, this Court would review the rulsiggnovo See BGHA, LLC v. City
of Universal City, Tex.340 F.3d 295, 297 (5th Cir. 2003) (“We review trant
of summary judgmerde nove applying the same standards as the district ¢hurt
A remand would waste time, money, as well as jadlicesources, and it would
disserve the public interest. Ms. Fisher, the peayf Texas, their elected
representatives, and universities throughout thegomaall have an interest in
having this case, which has been pending since,2@88lved as expeditiously as
possible. This Court must and should address #résn

Finally, the Court has asked whether “any remamdhe district court
[should] be accompanied by instruction from thisit®’ Supplemental Briefing
Directive at 1. The answer is “YesAfter applying the correct legal standard, this
Court should reverse the district court’s grantsafmmary judgment to UT and
enter judgment for Appellant as to liabilitysee infraat 17-50. The Court should
thenremand with instructions to proceed to the rengegigase in accordance with
the district court’s bifurcation ordesee infraat 13-14, and this Court’s established
practice,see, e.g.Arkwright-Boston Mfrs. Mut. Ins. Co. v. Aries Magi Corp,
932 F.2d 442, 447 (5th Cir. 199Banasonic Co., Div. of Matsushita Elec. Corp.

of Am. v. Zinn903 F.2d 1039, 1043 (5th Cir. 1990).
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If the Court were nevertheless to remand the bafere adjudicating the
cross-motions for summary judgméntt should instruct the district court to
immediately adjudicate those motions based on xietieg record and to issue its
decision on constitutional liability within 45 days the remand. The Supreme
Court’s mandate indisputably requires the crossanetto be resolved based on
“this record.” Fisher, 133 S. Ct. at 2421.

[I.  THERE ARE NO ISSUES OF STANDING.

This Court has asked “[a]re there remaining qoasti of standing?”
Supplemental Briefing Directive at 2. While UT ndaelatedly argues that Ms.
Fisher lacks standing because she “would not haea hdmitted to UT’s fall 2008
class ... no matter what her race,” and thereforensigenot injured by UT’s race-
based admissions policy, Appellees’ Statement Gonag Further Proceedings on
Remand at 5-6 (July 23, 2013) (“Appellees’ Statett)erthe answer is “No.”
UT'’s standing argument is foreclosed and, in argngvmeritless.

First, the argument is foreclosed under the manddée SeeAppellant’s

Proposed Schedule at 2-3; Appellant’s Reply at 2©Bhe mandate rule compels

! If the Court remands before adjudicating liapjli¥ls. Fisher will seek a stay

in order to seek emergency relief from the en lanot and/or the Supreme Court
on the grounds that such an order violates theedupiCourt’'s mandateSee Ire
Sanford Fork & Tool Cq.160 U.S. 247, 255 (189%9ge also, e.gGen. Atomic
Co. v. Felter 436 U.S. 493, 497-98 (1978yendo Co. v. Lektro-Vend Corpl34
U.S. 425, 427-28 (1978Bucolo v. Adkins424 U.S. 641, 643-44 (197@)een v.
Hickman 358 U.S. 57 (1958).

10
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compliance on remand with the dictates of a supecimurt and forecloses
relitigation of issues expressly or impliedly desdd by the appellate court.”
United States v. Le&58 F.3d 315, 321 (5th Cir. 2004). In adjudmgtine merits
of this dispute, the Supreme Coundcessarilyfound that Ms. Fisher has standing.
See Steel Co. v. Citizens for a Better Erd23 U.S. 83, 95 (1998). Moreover, as
the oral argument transcript shows, the SupremeatGeas well acquainted with
UT’s argument and aware of its obligation to indegently determine Article Ili
jurisdiction before proceeding to the meritSeeOral Arg. Tr. 3:22-4:3; 4:9-14
(Oct. 12, 2012). As Justice Ginsburg explained,Glourt must “raise it on its own
.Jo0d. 3:23-24. Accordingly, questions of standing laegond the scope of this
remand proceeding.

UT’s reference to “drive by” jurisdictional rulisgconfuses the precedential
effect of the Supreme Court’s decision to reachntiegits here without expressly
discussing standing with its effect on the cadeaat Appellees’ Reply at 6. To be
sure, the Supreme Court “does not consider itseihd by decisions on questions
of jurisdiction madesub silentioin previous cases, when a subsequent case finally
brings the jurisdictional issue to the CourtlaShawn A. v. Barry87 F.3d 1390,
1395 n.6 (D.C Cir. 1996) (citations omitted). Bhat rule applies only to “the
stare decisieffect of decisions ithercases, not the effect of earlier decisions ...

in thesamecase.” Id. Because the Supreme Court necessarily deterrthiatd/s.
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Fisher has standing this case, it is law of the case and the mandate roleilpts
the lower courts from revisiting the issu8ee id.

In addition, this Court has already correctly heldht Ms. Fisher has
standing,see Fisher 631 F.3d at 217, and nothing has occurred sihea to
undermine that conclusionSeeAppellant's Proposed Schedule at 8. The only
change is in UT’s position, as it previously toble tposition that Ms. Fisheloes
have standing.SeeBrief of Appellees at 29 (“Plaintiffs here have redang to
challenge ... past UT admissions decisions.”). U$ bfiered no reason for the
Court to revisit this issue. Thus, to the extdwattMs. Fisher's ability to secure
admission through an application process untaibtedacial preferences actually
implicates Article Il standing, the issue is sexitl

In truth, however, what UT frames as a standingeass not one at all. All
Ms. Fisher must show to establish Article Ill stangdis unequal treatment in the
admissions process on the basis of her reégee Grutter v. Bollinger539 U.S.
306, 327 (2003) (“Whenever the government treats @erson unequally because
of his or her race, that person has suffered amyrthat falls squarely within the

language and spirit of the Constitution’s guaramteequal protection.”) (quoting
Adarand Constructors, Inc. v. Pen&15 U.S. 200, 229-30 (1995)Ne. Fla.
Chapter of Assoc. Gen. Contractors of Am. v. Cityazksonville, Flg.508 U.S.

656, 666 (1993)“When the government erects a barrier that makesare
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difficult for members of one group to obtain a bEntan it is for members of
another group, a member of the former group seekiradpallenge the barrier need
not allege that he would have obtained the beihefitfor the barrier in order to
establish standing. The ‘injury in fact’ in an efjprotection case of this variety is
the denial of equal treatment resulting from th@asition of the barrier, not the
ultimate inability to obtain the benefit.”). UT woedes, as it must, that Ms. Fisher
has met that burden.See Fisher 631 F.3d at 230 (concluding that race “is
undisputedly a meaningful factor that can makefi@mince in the evaluation of a
student’s application”) (citation and quotationsitvad). No more is required to
establish Ms. Fisher’s Article Il standing.

Contrary to UT’s assertion, then, whether Ms. Fistveuld have been
admitted through a race-neutral admissions systeas @nly to her ability to
secure compensatory damages for rejection-relatgulias—not her Article Il
standing. SeeRegents of the University of Cal. v. Bak#88 U.S. 265, 281 n.14
(1978) (“[E]Jven if Bakke had been unable to proatthe would have been
admitted in the absence of the special programopttld not follow that he lacked
standing.... The question of Bakke's admissiehnonis merely one of relief.”).
In other words, UT wrongly conflates a dispute owepotential aspect of Ms.
Fisher's damages claim with whether she has apiatepyr invoked this Court’s

jurisdiction. See, e.g.Arbaugh v. Y&H Corp.546 U.S. 500, 511 (2006). Ms.
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Fisher clearly has standing. Her entitlement tmpensatory damages will be
resolved on remand once liability has been estadadisin accordance with the
bifurcation order that governs the proceedingsis tase.SeeScheduling Order
at 2 (W.D. Tex. July 10, 2008) (Doc. 60).

In fact, whether UT’s admissions program is consbhal mustbe resolved
before reaching questions of relief irrespectivahaf bifurcation order. “[W]hen
governmental decisions touch upon an individua#iser or ethnic background,
[she] is entitled to a judicial determination ttia burden [she] is asked to bear on
that basis is precisely tailored to serve a corqgelgovernmental interest.”
Grutter, 539 U.S. at 323 (citations and quotations omjttelds. Fisher is no less
entitled to a judicial determination as to whethklee was allowed to “compete for
admission on an equal basis” before litigating dg@sathan a plaintiff seeking
prospective relief for unequal treatment is erditie the same determination before
litigating whether an injunction is appropriat&ratz v. Bollinger 539 U.S. 244,
262 (2003). The Supreme Court has made clearthleatemedial cart does not
come before the constitutional horse.

Moreover, allowing a university that employs ragmkferences to avoid
constitutional review by attempting to knock outpligants on “admissionel-
non’ grounds at the outset of the case would reqihee termination of racial

preferences altogether. Lower courts cannot peumiersities, such as UT, to
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hide behind subjective, hidden, and cloudy “hatisadmissions decisions while
simultaneously forcing students to prove “but fodusation before proceeding to
the merits. A university’s ability to pursue diggy through racial preferences is
permissible “only if a clear precondition is metelparticular admissions process
used for this objective is subject to judicial ewi Race may not be considered
unless the admissions process can withstand stratiny.” Fisher, 133 S. Ct.
2418. “If strict scrutiny is abandoned or manipeth to distort its real and
accepted meaning, the Court lacks authority to @ampthe use of race even in [a]
modest, limited way.”Grutter, 539 U.S. at 387 (Kennedy, J., dissentirsge also
Croson 488 U.S. at 518-20 (Kennedy, J., concurring).nidalation of standing to
evade strict scrutiny will not save racial preferes from judicial invalidation. It
will only help convince the Supreme Court that twsts of attempting judicial
oversight far exceed the benefits of racial prefees in admissions.

But even if Ms. Fisher’'s admissibility were relevai this stage, there is no
“uncontradicted record,” Appellees’ Statement atsbowing that a race-neutral
system would have denied her admission. To th&agn UT previously claimed
that it could not determine whether it would hawvBnéted Ms. Fisher unless it
rescored its entire 2008 admissions process becalisgpplicants subject to
Al/PAI competitive selection were affected by rad@pp. to Mot. for Prelim. Inj.

at 12 (W.D. Tex. May 5, 2008) (Doc. 42) (arguingtttno simple formula exists
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for determining whether or not” an applicant would admitted; instead, the
“entire admissions process [must] be re-enacte@9nveniently, it was only after
the Supreme Court granted review that UT claimelaee solved the admissions
puzzle. The Court should see UT's newly mintechditag argument as the
evasionary tactic it is.

In any event, UT's gambit is pointless. Ms. Fishais a highly competitive
applicant to UT in the 2008 admissions year. Hadg point average placed her
in the top 12% of her high school class and her S&dre was higher than the
average SAT scores of the African-American and &hnép students who enrolled
in the 2008 freshman clasSeeAnswer at 12 (Doc. 87); Second Amended Compl.
at 22 (Doc. 61-3); Implementation & Results of Texas Automatic Admissions
Law (HB 588) at the University of Texas at Austih 18-14 (Oct. 29, 2009),
available at http://www.utexas.edu/student/admissions/reseHEEH88-Report
12.pdf. And, as the district court acknowledged,T Uadmitted 64
“‘underrepresented minority” students with Acadeimidex scores lower than Ms.
Fisher's. See Fisher v. University of Texdb6 F. Supp. 2d 603, 607-08 (W.D.
Tex. 2008). Accordingly, while her admission un@erace-neutral admissions
system is an issue that might or might not bedteg in the damages phase, the
available evidence cannot establish that Ms. Fisloedld have been rejected under

a race-neutral admissions process.
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. UT CANNOT MEET THE HEAVY BURDEN OF JUSTIFYING ITS
SYSTEM OF RACIAL PREFERENCES UNDER THE REQUISITE
TRADITIONAL STRICT-SCRUTINY ANALYSIS.

From the beginning, Ms. Fisher has argued that Wdmissions system
must be subject to traditional strict scrutiny.v&e Justices of the Supreme Court
agreed. UT cannot survive strict scrutiny for maggsons. First, UT has reached
critical mass by any pre-existing measure; antiafaims it has not, UT has failed
to prove with clarity why that is so or when it leach that goal. Second, the
prior race-neutral system over which UT layeredalagreferences worked about
as well to promote diversity at a tolerable adntratsve expense; and if it did not,
there are complementary race-neutral measureswbatd have been equally
effective as preferences in increasing racial @raer Third, UT’s use of race was
not narrowly tailored to meet any interest UT haseated as compelling. Fourth,
UT’s arbitrary manipulation of racial categoriessgecially its discrimination
against Asian-Americans) further confirms thatuse of racial preferences is not
narrowly tailored.

A. The Supreme Court Requires UT To Satisfy Tradition& Strict
Scrutiny Without The Aid Of Judicial Deference.

The Court has asked “how ought it apply strict 8oyuas directed by the
Supreme Court on the record now before it?” Supplgal Briefing Directive at
1. The answer is without the deference that pewatie Court’'s prior opinion.
That opinion merely “scrutiniz[ed] the University@decisionmaking process to
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ensure that its decision to adopt a race-cons@dusssions policy followed from
the good faith consideratio@rutter requires.” Fisher, 631 F.3d at 231. To that
end, the Court “presume[d] the University actedgood faith” and forced Ms.
Fisher to “rebut” that “presumption.id. at 231-32. As a consequence, the Court
rejected Ms. Fisher's argument thabrutter deferred only to the university’'s
judgment that diversity would have educational higmenot to the assessment of
whether the university has attained critical masa @cial group or whether race-
conscious efforts are necessary to achieve thdt @mdl held that “the narrow-
tailoring inquiry—like the compelling-interest ingu—is undertaken with a
degree of deference to the University's constitdity protected, presumably
expert academic judgmentld. at 232.

The Supreme Court thoroughly disagreed. It heldt tthis Court’s
“expressions of the controlling standard [werepdts withGrutters command
that ‘all racial classifications imposed by goveemnh must be analyzed by a
reviewing court under strict scrutiny .Grutter did not hold that good faith would
forgive an impermissible consideration of race.Fisher, 133 S. Ct. at 2421
(quoting Adarand 515 U.S. at 227). “Strict scrutiny does not pgrancourt to
accept a school’s assertion that its admissionsggsuses race in a permissible
way without a court giving close analysis to thedemnce of how the process works

in practice.” Id. “The higher education dynamic does not change riirrow
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tailoring analysis of strict scrutiny applicableather contexts.”ld. In short, this
Court “confined the strict scrutiny inquiry in ta@rrow a way by deferring to the
University’s good faith in its use of racial cldgsations and affirming the grant of
summary judgment on that basidd.

The Supreme Court walked through all the stepyiaweng court must take
to determine if “any admissions program using Hacadegories or classifications”
Is “narrowly tailored to further compelling goverent interests.” Id. at 2419.
First, “judicial review must begin from the posiidhat any official action that
treats a person differently on account of his raceethnic origin is inherently
suspect.”ld. (citations and quotation omitted). “Becausejabcharacteristics so
seldom provide a relevant basis for disparate rtreat,” Croson Co, 488 U.S. at
505, ‘the Equal Protection Clause demands thatalradiassifications ... be
subjected to the most rigid scrutiny,6ving v. Virginig 388 U.S. 1, 11 (1967).”
Id. at 2418-109.

Second, the Supreme Court stressed that althoughkiales involving the
use of racial preferences in higher education “nspstifically address the central
iIssue in this case, additional guidance may bedaarthe Court’s broader equal
protection jurisprudence which applies in this estit’ Id. Disagreeing with this
Court,see Fisher631 F.3d at 232-34, the Supreme Court thus mksde that all

the teachings o€roson Wygant v. Jackson Bd. of Edud76 U.S. 267 (1986),
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Adarand Constructors, Inc. v. Per@l5 U.S. 200 (1995), ariRarents Involved in
Community Schools v. Seattle School District Nd&51, U.S. 701 (2007), among
many other decisions, applied hesee also Fisher644 F.3d at 306 (Jones, J.)
(“With due respect to the pandtjsher fails to apply the avowed continuity in
principle of the Court’s decisions.”).

Third, “[s]trict scrutiny requires the universityp demonstrate with clarity
that its purpose or interest is both constitutignpermissible and substantial, and
that its use of the classification is necessary a.thie accomplishment of that
purpose.” 133 S. Ct. at 2418 (citations and quatabmitted). With respect to
demonstrating with clarity the precise nature o tmiversity’s goal, “it is the
government that bears the burden to prove thatréasons for any [raciall
classification [are] clearly identified and unquesably legitimate.” Id. at 2419
(citations and quotations omitted). Toaely academic judgment to which a court
may defer is “that a diverse student body wouldeets educational goals.d.
Even then, deference is not unlimited; “[a] univigrss not permitted to define
diversity as some specified percentage of a pdatigroup merely because of its
race or ethnic origin .... That would amount to aglitiracial balancing, which is
patently unconstitutional.’ld. (citation and quotations omitted).

With respect to demonstrating with clarity that iahcpreferences are

necessary to meet its goal, “the University receime deference.”ld. at 2420.
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“[T]he reviewing court [must] verify that it is nessary for a university to use race
to achieve the educational benefits of diversityld. (citation and quotations
omitted). In other words,Grutter made clear that it is for the courts, not for
university administrators, to ensure that the meemgsen to accomplish the
[government’s] asserted purpose must be specificatid narrowly framed to
accomplish that purpose.ld. (citations omitted). It remains at all times éth
University’s obligation to demonstrate, and theidiagy’s obligation to determine,
that admissions processes” invoking racial prefegenare constitutionally
necessary to achieve critical masd.

Evaluating whether racial preferences are necessarfurn, “involves a
careful judicial inquiry into whether a universitpuld achieve sufficient diversity
without using racial classifications.ld. While “narrow tailoring does not require
exhaustion of everyconceivablerace-neutral alternative, strict scrutiny does
require courts to examine with care, and not d&fea university’s serious, good
faith consideration of workable race-neutral aladwes.” Id. (citations and
guotations omitted). Moreover, “[clonsideration the university is of course
necessary, but it is not sufficient to satisfycitsicrutiny: The reviewing court must
ultimately be satisfied that no workable race-reduditernatives would produce the
educational benefits of diversity.ld. “If ‘a nonracial approach ... could promote

the substantial interest about as well and at erdble administrative expense,’
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then the university may not consider racéd. (quotingWygant 476 U.S. at 280
n.6) (other citation omitted). In other words,rist scrutiny imposes on the
university the ultimate burden of demonstratingefore turning to racial
classifications, that available, workable race-redualternatives do not suffice.”
Id. (emphasis added).

B. UT Fails Strict Scrutiny For Several Independent Rasons.

1. UT has failed to demonstrate with clarity thatute of race is
necessary to achieve critical mass.

The Court has asked whether UT “[h]as ... achievaitical mass'?”
Supplemental Briefing Directive at 2. The ansveelyes,” which means that UT’s
use of race is unconstitutional. But even if theveer were unclear, UT’s use of
race is unconstitutional because UT will have thile demonstrate “with clarity”
that it is short of critical mass. Given the sabsl number of minority students
admitted through UT’s pre-2004 race neutral admissisystem, UT effectively
achieved critical mass no later than 2003, theyleat it employed its race neutral
admissions plan, and certainly would have achiesrdttal mass without the use
of racial preferences by 2007, the year before Msher applied for admission.
For this reason alone, UT’s decision to continumgisacial preferences in Ms.
Fisher's admissions cycle fails under strict sowtiand is therefore

unconstitutional.
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In Grutter, the Court found that it was justifiable for thenildersity of
Michigan Law School to use race in admissions tmsboninority enroliment from
a pre-existing 4% to a 14% level at which richecleanges and improved inter-
cultural understanding would be achieved. 539 &S320. By contrast, the
record here establishes that UT’'s @ritter admissions system was generating
substantial and increasing levels of Hispanic afrccan-American enrollment. In
2004, African-American (4.5%) and Hispanic (16.98t)dents were 21.4% of the
incoming freshman class, a level where an extraargli and well-documented
evidentiary showing would be required to disprave ¢bvious conclusion that the
educational benefits of diversity were being atdinSeePI's Statement of Facts
in Supp. of Mot. for Partial Summ. J. at 13 (W.[2xTJan. 23, 2009) (Doc. 94-2 at
13) (“PI's Statement of Facts”).

By the time Ms. Fisher applied, however, minoritya@lment levels were
even higher, thus eliminating any possible needs® race during her admissions
cycle. The year prior, the combined percentagdigppanic and African-American
enrollees had risen to 25.5%, with racial prefeesnbaving only a negligible
effect on minority enrollment. See id.at 17-18. Including Asian-American
students, UT’s minority enrollment was well oved4before Petitioner applied to
UT. See id Because of the Top 10% law, UT was one of thetrdiverse public

universities in the nation both when it restorederso its admissions system in
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2004 and more so when it denied admission to Mshdfiin 2008. Moreover, the
trend line was showing steady increases in thellemot of African-American and
Hispanic student’.Because the Top 10% law has made (and contiouasike) a
far greater contribution to racial diversity thaii’s racial preferences ever could,
the record does not permit a finding that UT's exésting system failed to
produce a critical mass. No Supreme Court decigighorizes “gratuitous racial
preferences when a race-neutral policy has resirtedger one-fifth of University
entrants being African-American or Hispanid=isher, 644 F.3d at 307 (Jones, J.).
UT’s public statements confirm that the univerdthew that it had already
achieved educational critical mass no later thad820n 2000, while proclaiming
the success of the Top 10% law, UT reported tlsatate-neutral program had
restored minority enrollment levels “to those oB&9the year before the¢opwood
decision prohibited the consideration of race imagions policies.” PI's

Statement of Facts at 10UT also announced that its program was enrolling

2 As recently as 2010, UT officials credited “chaagn the demographics of

Texas” for its success in enrolling a majority-mitpfreshman class.SeeClass
of First-Time Freshmen Not a White Majority ThisllIFéemester at the University
of Texas at Austin (Sept. 14, 2010), available awwautexas.edu/news/
2010/09/14/student_enroliment2010/. UT's Presidestently announced that
“[flifty-two percent of our [2010] freshmen are nanty students, including 23
percent who are Hispanic, reflecting the changiegnagraphics of the state.”
2010-2011 Impact Report at 6, available at www.asexdu/diversity/
pdf/DDCE_ImpactReport.pdf. Provost Leslie alsoedlothe success, applauding
the fact that “[t]he university’s student populatics beginning to truly reflect the
demographics of the state of Texa#d’ at 4.
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minority students that performed better than ewwdpie, and applauded the Top
10% law for “helping to create a more represengaswudent body and enroll
students who perform well academicallyld. In 2003, UT proudly announced
that it had “effectively compensated for the lo$affirmative action.” Id. at 11.
Because UT would certainly have achieved criticalssnin 2008 without using
racial preferences, it cannot show a necessityseracial preferences to achieve
the educational benefits of diversity.

Importantly, Ms. Fisher does not bear the burdeprofiing whether UT is
at critical mass or when it might get there. IU$ that that must “demonstrate
with clarity ... ‘that its use of [a racial] classification isaessary ... to the
accomplishment of its purpose.’Fisher, 133 S. Ct. at 2418 (quotirBakke 438
U.S. at 305 (opinion of Powell, J.)). And becatise full weight of the Court’s
equal-protection jurisprudence applies heee supraat 19-20, UT must not only
clearly explain why it concluded that it was notcatical mass, but must have a
“strong basis in evidence” to justify its inability otherwise achieve the academic
benefits it soughtWygant 476 U.S. at 277Croson 488 U.S. at 500. “[S]trict
scrutiny does not permit a court to accept a sch@dsertion that its admissions
process uses race in a permissible way withoutuat ggving a close analysis to

the evidence of how the process works in practi¢esher, 133 S. Ct. at 2421.
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UT has not met its burden of explaining with chanthy it has not yet
achieved critical mass or provided any evidentibagis—let alone a “strong”
one—for its untenable conclusion that minority éinment levels would fall short,
absent racial preference, of the numbers neededets UT's educational goals.
Every justification UT has offered is reverse-emgired and taints any evidence
the university later gathered to support its deaigo reintroduce racial preferences
as pretextual. UT did not carefully study whethewvas necessary to layer racial
preferences on top of the Top 10% law to achiew&al mass. As the record
shows, UT announced its intention to reintroduaze rento admissions before it
gathered any non-demographic factual evidence oduwed any study of the
iIssue; UT announced its decision on the very saayetldat the Supreme Court
iIssuedGrutter. SeePl's Statement of Facts at 11-12. For this readone, UT is
incapable of providing a clear and supportable ecwad basis for its hasty,
demographic-based decision to restore race as pant of its undergraduate
admissions program. To the contrary, UT’s reflexappetite for racial balancing
makes it impossible to dispel the concern thatd@sision was “the product of
unthinking stereotypes or a form of racial politic€roson 488 U.S. at 510.

But even if UT could rely on its later-conducteddes, the university still
cannot meet its heavy burden. Neither these ®udoe UT’'s briefing in this

litigation has ever provided clarity as to why U€libves its prior race neutral
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admissions system fell short of critical mass. &mmple, UT has claimed that it
needs to use racial preferences because its stbddmtis not reflective of state
demographics. But this Court concluded that UT wast actually pursuing a
demographic goalSee Fisher631 F.3d at 235 (“UT has not admitted students so
that its undergraduate population directly mirrdre demographics of Texas.”).
Rather, in the Court’s view, UT merely gave “lindtattention to this data when
considering whether its current student body inetuda critical mass of
underrepresented groupdd. at 237. By the Court’'s own reasoning, then, sirde
to achieve a student body population that refl@cgas’s racial demographics
cannot even remotely supply the clear educationglgse needed to sustain UT’s
reintroduction of racial preferences.

At times, UT also has pointed to a lack of claserativersity as a critical-
mass shortfall.See id at 226, 241. In one of its studies, UT claimiealt tit “still
has not reached a critical mass at the classroweet.leld. at 244 (citations and
guotations omitted). But UT abandoned this intelefore the Supreme Court.
UT conceded that critical mass must be measurenhsighe enrolled freshman
class,seeBrief of Respondents at 25, 39 (Aug. 6, 2012) (‘Reé&r.”), stating that
“[t]he university has never asserted a compellmgriest in any specific diversity
in every single classroom. It has simply lookedctassroom diversity as one

dimension of student body diversity.” Oral Arg..134:20-23. The most UT
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would say is that classroom diversity is some sdrtred flag,” Resp. Br. 43,
whatever that means. This “we’re seeking classraorrsity but we're really
not” doublespeak is precisely the kind of imperd&ahetoric that the Supreme
Court warned this Court against accepting as atisutiesfor a clearly articulated
basis for racial admissions preferences. Butithall UT has to offer.

Third, UT asserted for the first time before thgfume Court that its failure
to achieve critical mass is a qualitative—not quiatwve—problem because its real
concern is a lack of “diversity within racial graip Resp. Br. at 33. But UT
raised this argument for the first time at the 8ape Court. Naturally, then, there
iIs nothing in the record demonstrating that UTeetlion this interest when it
reintroduced race in 2004 or retained it in 2007,any evidence whatsoever
supporting UT’s argument it needed to reintroduaeial preferences to achieve
this novel form of “critical mass.”

In any event, the argument is meritless. AppayantlUT’s view, minority
students admitted under the Top 10% law are notbasadly diverse” or
“academically excellent” as those admitted throtigh AI/PAI process. Resp. Br.
at 33. UT sees racial preferences as a way tdlenooe minority students who
matriculate from “an integrated high school,” a the “first in their families to
attend college,” and are from more affluent “socaeomic backgrounds”

because, unlike minority students admitted underTop 10% law, they “dispel
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stereotypical assumptions” instead of “reinforc]inthem. Id. at 33-34. While
UT asserted that it does not prefer affluent migastudents to those who secured
admission by excelling despite life’s disadvantagisspreference for the “African
American or Hispanic child of successful profesaisnin Dallas” makes things
clear. Id. at 34. UT does not believe it failed to enrotirdgical mass of minority
students—it failed to enroll enough of the minestit prefers.

If this is truly UT’s reason for reintroducing ratipreferences, then its goal
may be clear—but it is clearly unconstitutionalT’€Jgoal would not be reaching
the critical mass concept endorsed by Supreme Cibuvbuld unconstitutionally
discriminate between minority students on the basdiswealth and cultural
background. See Grutter539 U.S. at 374-75 (Thomas, J., concurring irt pad
dissenting in part). And, perversely, it would dimh the possibility of cultural
understanding by admitting minorities with a backgrd similar to those of a
majority of Caucasian student&rutter endorsed racial preferences as a means of
ensuring that student body comes from “the greamsdsible variety of
backgrounds.” 539 U.S. at 330. Diversity is ngtam excuse for discrimination
against disadvantaged minorities.

Thus, “intra-racial” diversity cannot justify abasing the constitutional
imperative of race neutrality. Once UT enrollsriéi@al mass of underrepresented

minority students, it is no longerecessaryand thus no longer permissible, to
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discriminate among applicants on the basis of ra¢$él may wish to enroll
minority students different from the disadvantagéadents to whom the door of
opportunity is opened at UT by the Top 10% law atieer race neutral admissions
criteria. But financial qualification is a matteft to the people of Texas and their
elected representatives. It is not a constitutioeason for ignoring the presence
of a critical mass of underrepresented minoritredetermining the need for racial
admissions preferences.

Moreover, UT would need to explain with clarity ¢aaupport with strong
evidence) when this goal of enrolling a “criticabss” of privileged minorities
would be satisfied. For example, UT would needrteculate what mix of rich and
poor minorities produces the “critical mass” it ies. It would need to explain
whether poor minorities that are fortunate enoumlsdcure access to elite high
schools (but do not finish in the Top 10% of thelass) secure the benefit of this
racial preference or if they are left behind beeatinir family background might
reinforce a stereotype. Or perhaps the economiddiBadvantaged minority
attending the elite high school would secure timré-racial’ diversity preference
after all if, as Solicitor General Verrilli suggedt he is an “African American
fencer” or the “Hispanic who has ... mastered cladsigreek.” Oral Argument
Tr. 61:8-10. In sum, UT would need to clearly defivhat makes an applicant the

“right” kind of minority so that the reviewing caucould determine if there is
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deficit of advantaged minorities on the universigmpus. But there is a sound
reason why the Supreme Court has never endorseduhlitative brand of critical
mass. The whole enterprise is noxious.

Fourth, UT cannot rely on a phantom “periodic” ewito salvage its failure
to identify a stopping point for its use of racmeferences. Even though such
review is essential to keeping racial preferendesitéd in time,” Grutter, 539
U.S. at 342, UT never produced the periodic fivaryseview that it promised.
More than three years late, UT tried to dodge #iseie in the Supreme Court by
claiming that UT has not “finalized its five-yeaaview” because its conclusions
“must be based on a careful review of the decigiothis case.” Resp. Br. at 12
n.4. But the outcome of this case cannot changecdngus environment or the
empirical results of UT’s system of racial preferes. If anything, the converse is
more likely to be true. UT was required to condines five-year review to ensure
that its use of race is “‘a temporary matter, a snea taken in the service of the
goal of equality itself.” Grutter, 539 U.S. at 342 (quotinGroson 488 U.S. at
510). Empty promises are not an acceptable sutsstit

In the end, UT has never articulated “with clarityhy it needs racial
preferences to achieve critical mass becauseagreees there is no constitutional
basis for its decision. UT cannot admit that ikkseto enroll a freshman class

mirroring Texas's demographics because that woaltolitright racial balancing,
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which is patently unconstitutional.Fisher, 133 S. Ct. at 2419 (citations omitted);
Fisher, 631 F.3d at 238 (explaining that “a universitystneschew demographic
targets”). UT had to abandon classroom diversigaoise it realized that the
Fourteenth Amendment does not allow “this leveg@nularity to justify dividing
students along racial linesd. at 254 (Garza, J.), and because the concept Sopen
the door to effective quotas in undergraduate msajorwhich certain minority
students are perceived to be ‘underrepresentétslier, 644 F.3d at 307 (Jones,
J.). And just as UT has abandoned demographicslasdroom diversity as the
measuring stick for critical mass, it ultimately shuabandon allegiance to the
“intra-racial diversity” trial balloon it sent ugpnithe Supreme Court because it
relies on the proposition that race (and only racadher than experience and
environment arising from race, is determinative cbfaracter—a disheartening
message to the Texas high school students whoncento believe that UT values
the contribution they make to the campus envirortraenndividuals.

In its prior appearance before this Court, UT wale 40 avoid confronting
these problems because the Court’s “good-faithedefce made it unnecessary to
provide clear answersSee, e.g.Fisher, 631 F.3d at 245. But, and in response to
the Court’s question, UT is no longer entitled &my deference in its decision that
‘critical mass’ has not been achieved[.]” SupplataéBriefing Directive at 2. As

the Supreme Court made clear, deference extentisetbeducational judgment
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that ... diversity is essential to its educationassion” but no further.Fisher, 133
S. Ct. at 2419. UT now bears the heavy burdenmfipg that its reintroduction of
racial preferences was in pursuit of a clearly+tkdi constitutionally permissible,
and otherwise unattainable critical mass goal, thatlit had a strong evidentiary
basis for that determination. UT cannot make shiswing.

2. Race-neutral alternatives have worked and woul&kwwbout as
well as racial preferences.

The Court has asked “[w]hat workable alternativeshie use of race were
available to the University that were not beingldged?” Supplemental Briefing
Directive at 2. Although there are workable alggives that UT never considered
and was required to pursigge infraat 36-39, that has never been the central issue
in this case. The key issue is whether the pret26n racial” approach that UT
abandoned “promote[d] the substantial interest alasuwell and at a tolerable
administrative expense” because, if it did, “thae tiniversity may not consider
race.” Fisher, 133 S. Ct. at 2420. Strict scrutiny “forbids tee even of narrowly
drawn racial classifications except as a last tésoCroson 488 U.S. at 519
(Kennedy, J., concurring in part and concurringthe judgment). Thus, when
racial classifications have only a “minimal impaat’ advancing the compelling
interest, it “casts doubt on the necessity of usagh classifications” in the first

place and demonstrates that race-neutral alteasatwould have worked about as
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well. Parents Involved 551 U.S. at 734see also id at 790 (Kennedy, J.,
concurring).

That is precisely the case here. In 2008, af@sstlying 29,501 applicants
by race, UT enrolled 216 African-American and Hisigastudents through use of
the race-affected Al/PAI analysisSee Fisher631 F.3d at 260-61 (Garza, J.).
Even assuming that race was a decisive factordcn student admitted outside the
operation of the Top 10% law, UT’s use of racd stluld only have added, at
most, 58 African-American and 158 Hispanic studémtan in-state class of 6,322.
Id. at 261 (Garza, J.). On a campus as large as Witls significant student-body
diversity already in place, it strains credulity ¢onclude that the addition of
students representing “0.92% and 2.5%, respecticdlfthe entire 6,322-person
enrolling in-state freshman class” made a constitally meaningful impact on
student body diversitySee id(Garza, J.).

In fact, race was not decisive for many of the Zu6derrepresented”
minority students. Some of the students were addibased solely on their high
Al scores, and others would have been admittedpaetive of race.ld. at 227.
As a comparison, in 2004, when race was not arfac@dmissions, 15.2% of non-
Top 10% Texas enrollees were African American apinic; in 2008, 17.9% of
all enrollees were African American or Hispanicavergne Aff. at 125 (W.D. Tex.

Feb. 23, 2009) (Doc. 96-10) (“Lavergne Aff.”). dtands to reason, then, that at
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least the same percentage of “underrepresentedodrityinstudents would have
been admitted in 2008 as were admitted in 2004 @te-neutral basis. If so, race
could only have determined the admission of thé&w2difference between the two
years—or 33 additional student&ee id. Classifying every applicant by race in
order to add only 33 students, representing 0.52@ncenrolled in-state class of
6,322, where the class already has a nearly 40%rityirenroliment rate, is the
type of gratuitous racial engineering that narrawoting forbids. See Fisher644
F.3d at 307 (Jones, J.) (“[T]he Supreme Court hthds racial classifications are
especially arbitrary when used to achieve only maitiimpact on enrollment.”).

Ultimately, these admissions statistics demonstth#& UT's decision to
classify each of the tens of thousands of applgcdny race has “had an
infinitesimal impact on critical mass in the stutlbondy as a whole.Fisher, 631
F.3d at 263 (Garza, J.). This “infinitesimal impacdemonstrates that the
continued use of UT’'s pre-2005 race-neutral admmssisystem would have
worked “about as well,WWygant 476 U.S. at 280 n.6, and, therefore, UT “could
have achieved [its] stated ends through [nonraomhns,”Parents Involved551
U.S. at 790 (Kennedy, J., concurring). Accordingly, §Tuse of race is not
narrowly tailored.See Fisherl33 S. Ct. at 2420.

UT previously avoided having summary judgment gedrdgainst it on this

ground only because of this Court’s mistaken intiooaof deference See Fisher
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631 F.3d at 220-21. But UT can no longer depengudicial deference to save it.
Nor can UT be heard to complain that the peopl&exas, through their elected
representatives, have foisted upon it a methocleicton,i.e., the Top 10% law,
that university administrators (and even some fsyiSee as an inappropriate
approach to undergraduate admissions. Like itoor 0T is required by state law
to administer a race-neutral means of selectioimfatsing 88% of admissions
offers for Texas residents and yielding 81% of #adoTexas freshman.’ld. at
240. The question is not whether @rlitter-style admissions system standing
alone is constitutional.d. at 243. The question instead is whether UT caue
through independent evidence that the negligiblasgproduced by “overlay[ing]
such a plan with the Top Ten Percent Law” meets tds of constitutional
necessity.ld. It cannot. “The additional diversity contributioh the University’s
race-conscious admissions program is tiny, andrdan ‘indispensable.” Fisher,
644 F.3d at 307 (Jones, J.).

But even if this Court were to assume that UT hasrapelling interest in
pursuing this infinitesimal increase in minorityreliment, there are available race
neutral means of achieving the same result. Fofsthe 2,800 African-American
and Hispanic students admitted under the Top 1094r1&008, 1,331 chose not to
enroll at UT. PI's Statement of Facts at 17-18T ¢buld have intensified its

outreach efforts to this already-admitted groupghautt undue expense in order to
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increase African-American and Hispanic enrollmeiven that UT’s yield rate
for these students lagged behind the correspondtegfor their white and Asian-
American counterparts, PI's Statement of Facts/at8; Lavergne Aff. at 124-26,
this would have been a logical place for UT Austifocus its race-neutral efforts.
And in light of the negligible effect that UT’s nat preferences had on minority
enrollment, even a slightly increased vyield rateoag African-American and
Hispanic admits would have matched or exceededefifect of UT's racial
preferences.

Second, African-American and Hispanic students admitted to UT at
much higher rates under the Top 10% law than thrdui§’'s race-based system of
“full file” review. Pl's Statement of Facts at 1IB; Lavergne Aff. at 124-26. The
Top 10% law is currently capped at 75% of UT’s entg freshman classSee
Tex. Educ. Code § 51.803(a-1). Thus, allowing Top 10% law to achieve its
full potential would increase minority enrolimertl@ast as much or more than the
use of racial classifications in admissions deaisic&ee suprat 24.

Third, UT could have boosted African-American andganic enrollment at
no additional expense and through any number obmadjustments to its PAI
calculus. For example, UT could have given morghteo the many race-neutral
factors in the personal achievement score that easgie for environmental

disadvantages frequently encountered by minoriggliegnts. Or it could have
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adjusted the relative weight it places on applisgnérsonal achievement scores as
compared with their essay scores. An applicamkki® calculated by adding four-
sevenths (4/7) of his or her personal achievemertesto three-sevenths (3/7) of
his or her average essay score. Defs’ StatemeRads at 8-9 (W.D. Tex. Feb.
23, 2009) (Doc. 96-2) (“Defs’ Statement of Factslj.the personal achievement
score were given relatively more weight and thegsgore relatively less weight,
then the factors in the personal achievement dbatesomewhat correlate to race
would tend to increase the number of minority adroi their own. Again, given
the miniscule effect that UT's racial preferencegually have on minority
enrollment, even minor adjustments to the PAI dakwcould easily match the
effect of racial preferences.

Indeed, by intensifying its focus on socioeconoamd related factors that
are already part of UT's race-neutral admissionstesy, the university could
secure all the diversity gains achieved throughatgmeferences, advance other
valuable interests, and avoid the constitutionall @ocietal costs that racial
discrimination imposes.SeeMatthew N. Gaertner & Melissa HarGonsidering
Class: College Access & Diversity Harv. L. & Pol'y Rev. 367, 367-68 (2013)
(describing “the results of a study from the Unsigr of Colorado that
demonstrates that class-based affirmative actitrtefare not only valuable for

increasing socioeconomic diversity but may alsop h&thools maintain racial
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diversity”); Bill Keller, Affirmative ReactionNew York Times, June 9, 2013 (“As
it happens, a well-designed program of socioecoo@meference also increases
minority enrollment. Racial preferences don’t haligthat much in promoting class
diversity, because selective colleges heavily favamorities from middle-class
and affluent families; but class-based prefereffi@esr minorities, because blacks
and Hispanics are more heavily represented amangdabr.”),

Of course, UT is not requirdd pursue racial diversity. But if it chooses to,
strict scrutiny demands that it demonstrate thehed these race neutral means of
admission would not have worked about as wdiefbre turning to racial
classifications ...."Fisher, 133 S. Ct. at 2420 (emphasis added). UT wadresju
to seriously pursue these alternatives before tiagorto racial preferences.
“Consideration by the university is ... necessary, ibis not sufficient to satisfy
strict scrutiny[.]” Id. UT'’s failure to do so renders its program unditunsonal.
And, even if only abstract consideration were regfii UT still cannot meet its
burden. The record is devoid of any evidence thatonsidered any options and
rejected them as ineffective in producing the m@abiincrease in minority
enrollment that it claims to have a compelling e in pursuing.

Furthermore, there can be no dispute that the T8p thw and these other
race neutral means can be implemented at a “tdée@iministrative expense.”

Fisher, 133 S. Ct. at 2420 (quotingygant 476 U.S. at 280 n.6). The Top 10%
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law, which admits students “based solely on clas&,f Defs’ Statement of Facts

at 15, is already a mandatory aspect of UT’s adomsssystem and thus does not
increase the burden on admissions officials. Maglddjustment to other aspects of
the way in which applications are scored througte raeutral means is equally
administrable. Weighting scores differently is rmtrdensome. In any event,

UT’s prior satisfaction with race neutral admissidiat least until the afternoon

Grutter was announced) confirms that all of these raceralkenteans are feasible

alternatives.

In contrast, using racial classifications to aghithese minimal gains comes
at an extraordinarily high cost. It “demeans thgnity and worth of a person to
be judged by ancestry instead of by his or her ovenit and essential qualities.”
Parents Involved551 U.S. at 746 (quotinBice v. Cayetanos28 U.S. 495, 517
(2000)). Racial classifications “carry a danger stigmatic harm” and may
“promote notions of racial inferiority."Croson 488 U.S. at 493. UT'’s use of race
In undergraduate admissions thus “exacts a coptapsrtionate to its benefit.”
Fisher, 631 F.3d at 262 (Garza, J.). Moreover, to eneolfew additional
“underrepresented” minority students each year,pliCes an unwarranted badge
of inferiority on the thousands of Hispanic andigdn-American applicants who

are admitted to UT each year based solely on raadtachievement. UT cannot

satisfy its “burden of proving [its] marginal chasy ... outweigh the cost of
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subjecting hundreds of students to disparate teatinased solely upon the color
of their skin.” Parents Involved551 U.S. at 734-35.

UT’s use of race in admissions also does not éurits academic mission.
African-Americans and Hispanics admitted under rhee-neutral Top 10% law
perform better than those admitted through race-based admissi&@e® Pl's
Statement of Facts at 10. Indeed, because Af#gaaricans and Hispanics
admitted outside the Top 10% law “are, on averé@eless prepared than their
white and Asian classmates,” many of these studewt® likely would have
excelled at less elite schools are placed in aipasivhere underperformance is all
but inevitable.” Fisher, 133 S. Ct. at 2431 (Thomas, J., concurring). eBaeith
this poor performance, these students often “abanbeir initial aspirations to
become scientists and engineers” and instead “tmiftards less competitive
majors.” Id. at 2432. Although cloaked in good intentions, “taversity’s racial
tinkering harms the very people it claims to bephmg.” Id.

3. UT's claimed interest in demographic representatitgssroom

diversity, and intra-racial diversity could never implemented
in a narrowly tailored way.

Even if any of UT’s vaguely articulated critical ssagoals were assumed to
meet the requirements of strict scrutiny, whichytde not, UT still is not pursuing
them in a narrowly tailored way. The Court musdré&fully examine” UT’s use of

race to ensure a precise “fit” between its critialss goal and the means chosen to

41



Case: 09-50822  Document: 00512398054 Page: 50 Date Filed: 10/04/2013

achieve it. Grutter, 539 U.S. at 327, 333. There is no such “fit"viltn UT’s
asserted goals and the means it has used to gheue

First, the goal of demographic parity could notgioly be implemented in a
narrowly tailored way. Pursuing such a goal wonktessarily involve setting
different enroliment targets for each minority goo(presumably commensurate
with their respective pro rata shares of the spafeulation) and thus inevitably
lead to discrimination between and among the variminority groups, including
those minority groups already receiving an admissipreference. Among the
problems with pitting one minority group againsotrer is that “preferring black
to Hispanic applicants, for instance, does nothinfyirther the interest” in student-
body diversity. Id. at 375 (Thomas, J., concurring in part and digsgnn part).
Pursuit of demographic parity would allow the velgcrimination thatGrutter
forbids.

Moreover, UT concedes, as this Court previouslyogezed, that “[t]he
numbers of minorities admitted under holistic rewigo not remotely mirror racial
demographics.” Resp. Br. 29. This shows eithat thl is only giving lip service
to demographic balancing for the sake of publictypsg or is pursuing that
illegitimate goal ineffectually. Either way, UT it pursuing that goal through
means capable of achieving it. The rapid incré@skexas’s minority population

guarantees that it would take decades of massefernence for UT to align the
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student body to state demographics, making narradoring a practical
impossibility. A critical mass goal that can newsr met through constitutional
means is not narrowly tailored.

Second, UT’s use of racial preference is not ndgrdailored to solve any
purported problem with classroom diversity. UT'efidition of classroom
diversity—a classroom with at least two African-Amgan, two Hispanic and two
Asian-American studentseelLavergne Aff. at 36-37Fisher, 631 F.3d at 225—is
virtually guaranteed never to be satisfied. Attaamtis literally impossible in
classes of five, and UT disclaims satisfactionha 63% of classes with two or
more Hispanic studentsSeeFisher, 631 F.3d at 225. Moreover, the results of
UT's study indicate that “classroom diversity” isom lacking for Asian
Americans than for Hispanics. Walker Aff. at 330(D 96-13). But UT's use of
race in admissions discriminates against Asian Agams and, if anything,
exacerbates the classroom diversity problebee id. Pl's Statement of Facts at
14. Such a system is not narrowly tailored to Ikes@ny alleged classroom
diversity deficiency. Realistically, UT has crehta bogus classroom diversity
metric that will function as an endless justificatifor using racial preference in
admissions.See Fisher644 F.3d at 307 (Jones, J.).

For the same reason, UT’s pursuit of classroomrdityelacks a meaningful

termination point. “[R]eliance on race at the dép&ntal and classroom levels ...
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will, in practice, allow for race-based preferenaeseeming perpetuity.’Fisher,
631 F.3d at 254 (Garza, J.). As Judge Jones @€l the University accept
this ‘goal’ as carte blanche to add minorities luaticritical mass’ chooses nuclear
physics as a major?Fisher, 644 F.3d at 307. “If this is so, a universitgsserted
interest in racial diversity could justify race-coious policies until such time as
educators certified that the elusive critical massl finally been attained, not
merely in the student body generally, but majomtgjor and classroom-by-
classroom.”Fisher, 631 F.3d at 254 (Garza, J.).

In any event, UT's classroom diversity concern iprablem of its own
making. As UT knows, minorities “cluster[] in cai programs” for reasons
unrelated to aggregate undergraduate admissibrsher, 631 F.3d at 240. An
applicant who is admitted to UT is not guarantegahigsion to his or her preferred
academic program (e.g., Schools of Business, Eagmge Nursing, etc.). Defs’
Statement of Facts at 5. Because some acadenycapre demand higher test
scores and grades than othees id.at 7-8, many students (and the predominant
number of underrepresented minorities admittedideithe Top 10% law) will not
be admitted to their first choice of programs anteeUT as undeclared majors in
the College of Liberal Artssee id.at 7-8, 17-20see also Fisherl33 S. Ct. at
2432 (Thomas, J.) (noting that “students may wait tbwards less competitive

majors because the mismatch caused by racial misaiion in admissions makes
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it difficult for them to compete in more rigorousajors”). Once these students
enroll in school or a major, moreover, UT exerciaggost no control over the
classes they select.

Thus, if UT were seriously interested in fitting ttacial interventionism to
its purported classroom diversity problem, whichsitnot, the university would
need either to: (1) institute a fixed curriculum ¢osure that each classroom
mirrored the racial makeup of the overall clas$;f¢2ce certain schools or majors
to lower their academic standards; (3) require setudents to enroll (or prevent
others from enrolling) in specific schools or majdrased strictly on race; or (4)
make race so dominant in admissions that it flotds system with enough
minority students to overwhelm the problem. UT hatexpressed any interest in
the first or second option and the other two woodd patently unconstitutional.
There are no “means” available to UT that can breomdy tailored to the “end” of
classroom diversity even if UT were pursuing it.

Third, UT’s “intra-racial diversity” objective (tthe extent it really has one)
Is not being pursued through narrowly tailored nseards an initial matter, the
interest is at war with UT’s stated interest in dgnaphic proportionality. UT has
claimed, and this Court has incorrectly agreedt #t@ntion to demographics is
legitimate because the university must teach udesits “to lead a multicultural

workforce and to communicate policy to a diverswrate.” Fisher, 631 F.3d at
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225-26 (citations and quotations omitted). The i€@added that looking to
demographics in seeking students outside the TéfpdfGheir class allowed UT to
admit students whose “relative success in the f#charmful and widespread
stereotypes evidences a degree of drive, detenmmaind merit not captured by
test scores alone.1d. at 238. UT’s newly found interest in enrollingnrity
students from privileged backgrounds over minositydents from less fortunate
circumstances thus discriminates against the vergests that attention to state
demographics was supposed to assist.

Such a preference also is not narrowly tailoredabse UT's race neutral
system already took account of wealth and privildgeugh consideration of the
“[s]ocio-economic status of family” and the “[s]Joeeconomic status of school
attended.” Lavergne Aff. at 120. By reversingetiminating these factors, UT
would have an available race-neutral means of imekding its preference for
privileged applicants. An admissions preferenaefémnily wealth or graduation
from an elite high school would much more closely’ “UT’s desire to enroll
affluent minorities. Thus, if UT’s existing use sdcioeconomic factors is to assist
underprivileged applicants it could eliminate thama criteria for admission and
achieve the same result. It could also elimindteroadmissions factors that tend

to favor disadvantaged applicants at the expensesalthy ones. In short, UT can
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easily accommodate its desire to promote afflueano@ng the university’s
minority population through race neutral means.

The problem for UT, of course, is that engineeltsgadmissions system to
promote affluence instead of race could neverfyustil’'s stated preference for the
hypothetical “African American or Hispanic child sficcessful professionals in
Dallas” over Abigail Fisher. Both come from intaggd schools, would not be the
first in their family to attend college, come frosmmilar communities, and have
indistinguishable academic credentials. UT claiars interest in allowing
“students to better understand persons of differaces” from “the greatest
possible variety of backgroundsGrutter, 539 U.S. at 330, but does not mean it.
UT wants students from the same background as Alsigder. It just wants them
to be of a different race. As Justice KennedyipuBo what you're saying is that
what counts is race above all?” Oral Arg. Tr. 45:3

4., UT’s use of race is not narrowly tailored given #@sbitrary
manipulation of racial categories.

Finally, UT’s arbitrary and imprecise racial cldgsitions are inconsistent
with narrow tailoring. Among other concerns thepf&ume Court had with the
system of racial preferences used by the SeattleLanisville school systems, it
“specifically faulted” racial-preference regimesriploying ‘only a limited notion
of diversity’ that lumped together very differemicral groups.” Fisher, 631 F.3d

at 245 (quotingParents Involved551 U.S. at 703). This “binary conception of
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race” was not “sensitive to important distinctiomghin these broad groups” and
ran “headlong into the central teaching Gfutter and other precedents which
instruct that a university must give serious amdifile consideration to all aspects
of diversity.” Id. (citations and quotations omitted).

UT’s use of racial preferences is similarly flanasl it is only slightly less
crude than the binary system the Supreme Courtdf@andistasteful ifParents
Involved Even the process of creating each minority “gtocategory and then
determining which one a particular applicant be®tmfor purposes of granting an
admission preference to some minorities but noersths itself problematic.
Fisher, 644 F.3d at 303-04 (Jones, J.) (“Texas todayaseasingly diverse in ways
that transcend the crude White/Black/Hispanic dakuhat is the measure of the
University’s race conscious admissions programYgt instead of showing that it
performs this task with the sensitivity it demand$l made the remarkable
admission before the Supreme Court that it doeseven have a means of
verifying whether a student falls into one partaculacial category or anothegee
Oral Arg. Tr. 32:14-34:5. In fact, UT acknowledgtdht it would be perfectly
appropriate for an applicant who is only one-eigHiispanic to self-identify as
Hispanic on the application form and obtain thedfigés of a racial preference in
the admissions processSee id 33:9-33:15. There is simply nothing narrowly

tailored about UT’s use of race.
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Worse still, UT has declareall “Asian” students overrepresented aaitl
Hispanic students underrepresented because of pleegentage of population
within Texas. SeePl's Statement of Facts at 14. But “[tjo call thegroups a
‘community’ is a misnomer; all will acknowledge thaocial and cultural
differences among them are significan€isher, 644 F.3d at 304 (Jones, J.). To
meet its narrow tailoring obligation (even in putsef its own misguided critical
mass goal), UT would need to show at a bare minirthah students from “East
Asia, South Asia, and the Middle East” are all dgraphically overrepresented
and that “Texas Hispanics” from Mexico, “Central Anta, Latin America and
Cuba” are all demographically underrepresentédl. Otherwise, UT would be
guilty of “lump[ing] together very different raciagroups” in a way this Court
claimed would be objectionable under strict scyutin

Regardless, UT’s use of racial preferences is oukrsive even if it can
legitimately “lump” all Asian and Hispanic applidgninto two binary categories
given that only the latter is deemed underrepresedéspite equivalent enrollment
numbers between the two racial groups. The verpgqae of the narrow tailoring
requirement “is to ensure that the means chosehditompelling goal so closely
that there is little or no possibility that the met for the classification was
illegitimate racial prejudice or stereotypeGrutter, 539 U.S. at 333. It is a stretch

to argue that Hispanic students at UT are undezsemted or feel “isolated or like
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spokespersons for their racéd! at 319, when UT has been recognized as one of
the nation’s “top producers of undergraduates fiaplhics” byDiverse Issues in
Higher Educationmagazine, PI's Statement of Facts at 2, and orteeohation’s
“Best Schools for Hispanics” byispanic Business magazingl. Given the
educational success of its Hispanic students, WiEs of race clearly is purely
representational and thus over-inclusive.

CONCLUSION

The Court should hold UT’s use of racial preferanaaconstitutional and
remand the case to the district court to enterrdarggranting Ms. Fisher’s motion

for summary judgment on liability.
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