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QUESTION PRESENTED

May a state permit a defendant to move for pre-trial dismissal

pursuant to Brady v. Maryland, 373 U.S. 83 (1963) upon learning that the

prosecution failed to disclose material exculpatory information in its

possession at the time of the preliminary hearing?

i



TABLE OF CONTENTS

QUESTION PRESENTED. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i

TABLE OF CONTENTS.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ii

TABLE OF AUTHORITIES. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . iii

STATEMENT OF THE CASE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

REASONS FOR DENYING THE PETITION. . . . . . . . . . . . . . . . . . . . . . . 1

I. The Petition for Writ of Certiorari Should be Denied Where the
Decision Below is Supported by Independent State Grounds. . . . . . 1

II. Certiorari Should be Denied Where There is No Conflict Between
the Decision in this Case and the Decisions of Other Federal and
State Courts Regarding the Prosecution’s Disclosure Obligations
Under Brady. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

III. Certiorari Should be Denied Where There is No Indication that the
Brady Disclosure Obligation Will Work a Substantial Hardship on
the Prosecution Function. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

IV. Certiorari is Not Warranted Where a Decision by This Court is
Unlikely to Affect the Ultimate Outcome of This Case. . . . . . . . . . 18

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

ii



TABLE OF AUTHORITIES

FEDERAL CASES

Anderson v. United States, 417 U.S. 211 (1974). . . . . . . . . . . . . . . . . . . . . . 6

Bankers Life & Casualty Co. v. Crenshaw, 486 U.S. 71 (1988). . . . . . . . . . 6

Batson v. Kentucky, 476 U.S. 79 (1986). . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Berger v. United States, 295 U.S. 78 (1935). . . . . . . . . . . . . . . . . . . . . . . . 16

Blueford v. Arkansas, ___ U.S. ___, 132 S.Ct. 2044 (2012). . . . . . . . . . . . . 5

Boykin v. Alabama, 395 U.S. 238 (1969). . . . . . . . . . . . . . . . . . . . . . . . . . . 8

Brady v. Maryland, 373 U.S. 83 (1963). . . . . . . . . . . . . . . . . . . . . . . passim

Cardinale v. Louisiana, 394 U.S. 437 (1969). . . . . . . . . . . . . . . . . . . . . . . . 6

Costello v. United States, 350 U.S. 359 (1956). . . . . . . . . . . . . . . . . . . . . . . 7

Crawford v. Washington, 541 U.S. 36 (2004). . . . . . . . . . . . . . . . . . . . . . . 20

Giglio v. United States, 405 U.S. 150 (1972). . . . . . . . . . . . . . . . . . . . . . . . 8

Kyles v. Whitley, 514 U.S. 419 (1995). . . . . . . . . . . . . . . . . . . . . . . . . . 13, 15

Rehberg v. Paulk, ___ U.S. ___, 132 S.Ct. 1497 (2012). . . . . . . . . . . . . . . . 7

United States v. Agurs, 427 U.S. 97 (1976). . . . . . . . . . . . . . . . . . . . 5, 11, 13

United States v. Anderson, 481 F.2d 685 (4th Cir. 1973). . . . . . . . . . . . . . . 6

United States v. Bagley, 473 U.S. 667 (1985). . . . . . . . . . . . . . . . . 13, 14, 16

United States v. Higgins, 75 F.3d 332 (7th Cir. 1976).. . . . . . . . . . . . . . . . 13

United States v. Lewis, 368 F.3d 1102 (9th Cir. 2004). . . . . . . . . . . . . . . . 17

iii



United States v. Ruiz, 536 U.S. 622 (2002). . . . . . . . . . . . . . . . . . . . . . . . 7-9

United States v. Williams, 504 U.S. 36 (1992). . . . . . . . . . . . . . . . . . . . . . . 7

Wardius v. Oregon, 412 U.S. 470 (1973). . . . . . . . . . . . . . . . . . . . . . . . . . 13

Weatherford v. Bursey, 429 U.S. 545 (1977).. . . . . . . . . . . . . . . . . . . . . . . 13

STATE CASES

American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997). . . . . . 4

Bridgeforth v. Superior Court, 214 Cal.App.4th 1074 (2013).. . . . 3, 6, 9, 18

Currie v. Superior Court, 230 Cal.App.3d 83 (1991). . . . . . . . . . . . . . . . . . 2

In re Ferguson, 5 Cal.3d 532 (1971). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

In re Johnson, 62 Cal.3d 325 (1965). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

Merrill v. Superior Court, 27 Cal.App.4th 1586 (1994). . . . . . . . . . . . . . 2, 3

Murgia v. Municipal Court, 15 Cal.3d 286 (1975). . . . . . . . . . . . . . . . . . . . 5

People v. Aranda, 219 Cal.App.4th 764 (2013). . . . . . . . . . . . . . . . . . . . . . 5

People v. Barrett, 54 Cal.4th 1081 (2012).. . . . . . . . . . . . . . . . . . . . . . . . . . 5

People v. Jenkins, 22 Cal.4th 900 (2000). . . . . . . . . . . . . . . . . . . . . . . . . . . 2

People v. MacKey, 176 Cal.App.3d 177 (1985). . . . . . . . . . . . . . . . . . . . . 17

People v. Plengsangtip, 148 Cal.App.4th 825 (2007). . . . . . . . . . . . . . . . . . 9

People v. Ramos, 37 Cal.3d 136 (1984).. . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

People v. Ruthford, 14 Cal.3d 399 (1975). . . . . . . . . . . . . . . . . . . . . . . . . . . 2

People v Wheeler, 22 Cal.3d 258 (1978). . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

iv



Raven v. Deukmejian, 52 Cal.3d 336 (1990). . . . . . . . . . . . . . . . . . . . . . . . . 4

Serrano v. Priest, 18 Cal.3d 729 (1976). . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Stafford v. District Court, 595 P.2d 797 (Okla. Crim. App. 1979). . . . 10, 11

Stanton v. Superior Court, 193 Cal.App.3d 265 (1987). . . . . . . . . . . . . . . . 2

State ex rel Lynch v. County Court, Branch III, 82 Wis.2d 454 (1978)
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10, 11

State v. McPhail, 213 Conn. 161 (1989). . . . . . . . . . . . . . . . . . . . . . . . . . . 12

State v. Mitchell, 200 Conn. 323 (1986). . . . . . . . . . . . . . . . . . . . . . . . . . . 12

Whitman v. Superior Court, 54 Cal.3d 1063 (1991). . . . . . . . . . . . . . . . . . 18

FEDERAL CONSTITUTIONAL PROVISIONS
AND RULES

United States Constitution
Fifth Amendment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

United States Supreme Court Rules
Rule 10. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

Federal Rules of Criminal Procedure
Rule 7. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

STATE CONSTITUTIONAL PROVISIONS,
RULES AND STATUTES

Arizona Rules of Criminal Procedure
Rule 15.1.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

California Constitution
Article I, § 7. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 5, 18
Article I, § 15. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 5, 18
Article I, § 24. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Article I, § 30. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

v



California Penal Code 
§ 872. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18, 19
§ 1387. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Florida Rules of Criminal Procedure 
Rule 3.220.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

Illinois Supreme Court Rules
Rule 412. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

Michigan Court Rules 
Rule 6.201.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

New Jersey Court Rules
Rule 3:13-3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

OTHER AUTHORITIES

American Bar Association Standards for Criminal Justice, The Prosecution
Function (3d ed.  1993)
Standard 3-1.1.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
Standard 3-3.11.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

vi



STATEMENT OF THE CASE

Respondent adopts the procedural and factual background set forth

in the opinion of the California Court of Appeal. See Pet. App. 2a-5a.

REASONS FOR DENYING THE PETITION

I. The Petition for Writ of Certiorari Should be Denied Where the
Decision Below is Supported by Independent State Grounds

This case presents a poor vehicle by which to review petitioner’s

claim that a defendant has no federal constitutional right to disclosure of

Brady material by the prosecution at the preliminary hearing stage of

criminal proceedings.  The primary issue addressed by the California Court

of Appeal was whether state discovery statutes enacted via amendments

made to the California Constitution (collectively referred to as “Proposition

115”)  overruled long-standing California case authority holding that the

prosecution’s duty to disclose exculpatory material under Brady applies to

the preliminary hearing stage of proceedings. Pet. App. 7a.  The court found

that Proposition 115 did not alter the prosecution’s obligation to disclose

such evidence, and thus did not abrogate a defendant’s right to move for

dismissal based on a Brady violation discovered during pre-trial

proceedings. Pet. App. 16a.  

The Court of Appeal grounded its decision in California authority,

including dictum from the California Supreme Court suggesting that Brady
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applies to preliminary hearings. People v. Jenkins, 22 Cal.4th 900, 951

(2000) (disclosure of inculpatory evidence two months after preliminary

hearing “did not implicate defendant’s due process right to be informed of

material evidence favorable to the accused . . . .”).  Several long-standing

California Court of Appeal decisions have permitted defendants to move for

dismissal following the discovery of exculpatory evidence in the possession

of the prosecution at the time of the preliminary hearing. Stanton v.

Superior Court, 193 Cal.App.3d 265 (1987); Currie v. Superior Court, 230

Cal.App.3d 83 (1991); Merrill v. Superior Court, 27 Cal.App.4th 1586

(1994).  Those cases in turn relied upon an earlier California Supreme Court

decision holding that under Brady and its progeny, “suppression of

substantial material evidence bearing on the credibility of a key prosecution

witness is a denial of due process within the meaning of the Fourteenth

Amendment.” People v. Ruthford, 14 Cal.3d 399, 408 (1975); see Stanton,

193 Cal.App.3d at 269, Currie, 230 Cal.App.3d at 96.  

While it is true that the court’s ruling was based on California cases

construing the scope of the federal right under Brady, the focus of the

court’s decision was on whether the amendments to the California

Constitution occasioned by Proposition 115 abrogated that prior authority.

Pet. App. 1a-2a.  The decision of the Court of Appeal in this case stated that

2



because it chose to follow existing California authority regarding the scope

of the federal right under Brady, “we need not address whether defendants

also have that due process right under the California Constitution. (Cal.

Const., art. I, § 15.)” Pet. App. 17a.

The decision in this case was quickly endorsed by the decision of

another California Court of Appeal in Bridgeforth v. Superior Court, 214

Cal.App.4th 1074 (2013), a case which explicitly based its ruling on the

California Constitution. Bridgeforth held that Proposition 115 did not bar

the defendant’s pre-trial motion to dismiss based on alleged Brady error,

and that “due process requires the prosecution to disclose, prior to the

preliminary hearing, evidence in its possession that is both favorable to the

defense and material to the probable cause determination to be made at the

preliminary hearing.” Id. at 1077.  Bridgeforth made clear that it was basing

its ruling on the due process protections afforded by both the United States

and California Constitutions: “we conclude that the established California

authorities, such as [Stanton and Merrill] are fully consistent with due

process under the federal Constitution, as well as California Constitution,

article I, section 7, subdivision (a) and section 15.” (Id. at 1081.) 

While the court in this case declined to address the state

constitutional underpinnings of its ruling, Bridgeforth made clear that

3



independent state constitutional grounds supported its finding of a due

process right to disclosure of Brady material at preliminary hearings.  “[I]t

is well established that the California Constitution is, and always has been,

a document of independent force, and that the rights embodied in and

protected by the state constitution are not invariably identical to the rights

contained in the federal constitution.” American Academy of Pediatrics v.

Lungren, 16 Cal.4th 307, 326 (1997).  The California Constitution expressly

states that the rights “guaranteed by this Constitution are not dependent on

those guaranteed by the United States Constitution.” Cal. Const. art. I, § 24.  

California has a long history of interpreting its own state

Constitution as affording greater protection to its citizens than that granted

under the federal Constitution. See Raven v. Deukmejian, 52 Cal.3d 336,

354 (1990) and cases cited therein.  California decisions resting on state

constitutional grounds have often preceded later decisions of this Court

finding similar protections under federal constitutional provisions. See, e.g.,

People v Wheeler, 22 Cal.3d 258, 272 (1978) (recognizing state

constitutional prohibition on discriminatory peremptory challenges eight

years before Batson v. Kentucky, 476 U.S. 79 (1986)); In re Johnson, 62

Cal.3d 325 (1965) (recognizing state constitutional right to counsel in

misdemeanor cases, prior to similar United States Supreme Court holdings);

4



Serrano v. Priest, 18 Cal.3d 729 (1976) (finding disparities among districts

in public school funding unconstitutional under state equal protection

clause); In re Ferguson, 5 Cal.3d 532 (1971) (requiring disclosure of Brady

material without request prior to similar ruling in United States v. Agurs,

427 U.S. 97 (1976)).  California courts continue to look to the state

Constitution in deciding the scope of protection afforded its citizens. See

People v. Barrett, 54 Cal.4th 1081, 1112-13 (2012) (Werdegar, J.,

concurring & dissenting); People v. Aranda, 219 Cal.App.4th 764 (2013)

(legal necessity rule stemming from independent California Constitutional

grounds not abrogated by Blueford v. Arkansas,     U.S.    , 132 S.Ct. 2044

(2012)).

Among the protections afforded by the California Constitution is the

right to due process of law. Cal. Const. art I, §§ 7(a), 15; People v. Ramos,

37 Cal.3d 136, 152 (1984).  California has long granted its trial courts

authority to entertain motions to dismiss based on violations of both federal

and state constitutional provisions. See Murgia v. Municipal Court, 15

Cal.3d 286, 293, n. 4 (1975).  Bridgeforth explicitly found that the

established California authority relied upon by the court in this case

(Stanton, Merrill, et. al.) was “fully consistent with due process under the

federal Constitution, as well as California Constitution, article I, section 7,

5



subdivision (a) and section 15.” Bridgeforth, 214 Cal.App.4th at 1087.  The

California Supreme Court declined to review either of these holdings. Pet.

App. 24a; Bridgeforth, 214 Cal.App.4th 1074, review denied June 19, 2013,

S210446.

In light of the California Supreme Court’s decision not to accept

review in these cases, both this case and Bridgeforth constitute valid

California authority on the meaning and scope of the due process

protections afforded by the state Constitution, protections that include the

right to disclosure of material exculpatory evidence at the time of the

preliminary hearing.  Because the decision in this case is supported by

independent state constitutional grounds, the petition for certiorari should

be denied. Cardinale v. Louisiana, 394 U.S. 437, 439 (1969); Bankers Life

& Casualty Co. v. Crenshaw, 486 U.S. 71, 80 (1988).

II. Certiorari Should be Denied Where There is No Conflict
Between the Decision in this Case and the Decisions of Other
Federal and State Courts Regarding the Prosecution’s
Disclosure Obligations Under Brady

Petitioner recognizes that this Court “has never pinpointed the time

at which the disclosure [under Brady] must be made.” Pet. at 6, citing

United States v. Anderson, 481 F.2d 685, 690, n. 2 (4th Cir. 1973), aff’d sub

nom, Anderson v. United States, 417 U.S. 211 (1974).  None of the federal

circuit cases cited by Petitioner in support of its position that Brady is

6



limited to trials had occasion to rule, however, on whether the failure to

disclose material exculpatory evidence in the possession of the prosecution

at the time of the initial probable cause determination violated Brady. See

Pet. at 6-7.  The issue is unlikely to become a matter of dispute between the

circuit courts as federal felony cases are generally generated via grand jury

indictment rather than by information. U.S. Const. Am. V; Fed. R. Crim. P.

7(a); Rehberg v. Paulk,     U.S.   , 132 S.Ct. 1497, 1508, n. 3 (2012).  The

prosecution has no disclosure obligation during grand jury proceedings.

United States v. Williams, 504 U.S. 36, 49-53 (1992).  Accordingly, federal

defendants have no right to move to dismiss for alleged Brady error during

grand jury proceedings. Id. at 54-55; see also Costello v. United States, 350

U.S. 359, 363-64 (1956).  There is no conflict between the holding in this

case and federal circuit court authority, and thus Petitioner has not met the

standards for review set forth in Rule 10.

Nor does the decision in this case conflict with, much less

“eviscerate,” this Court’s ruling in United States v. Ruiz, 536 U.S. 622, 629

(2002), which held that due process does not require “preguilty plea

disclosure of impeachment information.” See Pet. 10.  While noting that

Brady stems from the fair trial guarantee of the Fifth and Sixth

Amendments, nowhere in Ruiz did this Court limit federal due process

7



Brady protections to trials. Ruiz, 536 U.S. at 628.   To the contrary, this1

Court noted the differences between defendants who seek to enforce their

rights to trial from those that enter guilty pleas. Id. at 628-29.  

The primary concern in a case in which a defendant enters a guilty

plea is that the plea be knowing, voluntary and intelligent, “with sufficient

awareness of the relevant circumstances and likely consequences.” Id. at

629, quoting Brady, 373 U.S. at 748; see also Boykin v. Alabama, 395 U.S.

238, 242 (1969).  This Court declined to deem impeachment evidence

“critical information of which the defendant must always be aware prior to

pleading guilty.” Ruiz, 536 U.S. at 630.  The Constitution “does not require

complete knowledge of the relevant circumstances,” and courts are

permitted to accept guilty pleas “despite various forms of misapprehension

under which a defendant might labor.” Id.     

Contrasting guilty pleas from the “trial-related” rights established in

Brady and Giglio v. United States, 405 U.S. 150 (1972), the Court noted

that under a traditional due process analysis there was only limited value to

disclosing impeachment information during plea bargaining, where the

But see Ruiz, 536 U.S. at 633-34 (Thomas, J., concurring) (finding1

that Brady’s fundamental principle of avoidance of an unfair trial not
implicated at the plea stage, regardless of the usefulness of impeachment
information).

8



value of the disclosure depends on the defendant’s independent knowledge

of the prosecution’s case. Ruiz, 536 U.S. at 630-31.  Balanced against that

limited benefit was the Government’s interest in securing pleas that were

both factually justified and desired by the defense, and the impact that

disclosure of impeachment evidence might have on on-going criminal

investigations and the efficient administration of justice.  Id. at 631-32.  It

was in light of all of those factors that this Court stated it could not find that

“the Constitution’s due process requirement demands so radical a change in

the criminal justice process in order to achieve so comparatively small a

constitutional benefit.” Id. at 632. 

A defendant who declines to enter a guilty plea and insists on his or

her right to a preliminary hearing, however, “occupies a vastly different

position than one who is considering waiving his or her constitutional rights

and admitting guilt pursuant to a pre-indictment plea offer.” Bridgeforth,

214 Cal.App.4th at 1086.  Preliminary hearings in California serve several

important functions, including protecting an accused’s liberty interest and

avoiding the waste of judicial resources on groundless or unsupported

charges. Id. at 1086-87; see also People v. Plengsangtip, 148 Cal.App.4th

825, 835 (2007).  The due process protections afforded by Brady serve

these important interests and place preliminary hearings on a much closer

9



par to trials than to guilty plea proceedings.  The decision in this case

requiring disclosure of exculpatory information at the time of the

preliminary hearing does not conflict with Ruiz or with federal circuit court

authority. 

Similarly, there is no conflict between the decision in this case and

those issued by other state courts.  Petitioner points to decisions from only

two other states discussing a defendant’s right to Brady disclosure at the

time of the preliminary hearing. Pet. 8.  But both of those cases addressed

the scope of the prosecution’s discovery obligations, not a defendant’s right

to move for dismissal for alleged Brady error at the time of the preliminary

hearing. See State ex rel Lynch v. County Court, Branch III, 82 Wis.2d 454,

462 (1978) (writ of prohibition sought “to prevent whatever harm may be

implicit in ordering that the state make its file available to counsel for the

defendant for examination and the taking of such notes as he wishes prior to

a preliminary examination”); Stafford v. District Court, 595 P.2d 797, 798

(Okla. Crim. App. 1979) (writ of mandamus sought “to require trial court to

grant petitioner’s full request for discovery filed prior to the preliminary

examination”).  

It was in the context of discovery that the Lynch court found that the

source of a defendant’s right to exculpatory material was grounded in the

10



Fifth and Fourteenth Amendment’s fair trial rights, and thus open-file

discovery at the time of the preliminary hearing “where there has been no

showing of particularized need for inspection, can serve only as an

opportunity for generalized, unrestricted discovery, rather than as a device

for the constitutionally mandated disclosure of specific exculpatory

material.” Lynch, 82 Wisc.2d at 466; see also United States v. Agurs, 427

U.S. 97, 106 (1976) (prosecution under no duty to provide unlimited

discovery to the defense).  Similarly, the Oklahoma Court of Criminal

Appeals, relying on Brady, refused to compel discovery of any potential

exculpatory information in the possession of the prosecution at the time of

the preliminary hearing. Stafford, 595 P.2d at 798.  Both Lynch and Stafford

addressed the scope of discovery, not whether a criminal defendant is

entitled to move for dismissal upon learning that the prosecution in-fact

possessed material exculpatory evidence at the time of the preliminary

hearing.  That issue was not before the Wisconsin and Oklahoma courts,

and their limited discussion of Brady does not put them at odds with the

Court of Appeal’s decision in this case.  

Contrary to Petitioner’s position, however, at least one other state

(Connecticut) has considered the precise issue of Brady’s application to

preliminary or probable cause hearings, and has agreed that due process

11



mandates disclosure. State v. McPhail, 213 Conn. 161, 166-67 (1989)

(federal and state constitutional obligation to disclose exculpatory material

attaches at probable cause hearing); State v. Mitchell, 200 Conn. 323, 338

(1986).  Several other states’ discovery statutes require disclosure of

exculpatory material shortly after the initiation of criminal proceedings. See

Ariz. R. Crim. P. 15.1(c) (no later than 30 days after arraignment); N.J. Ct.

R. 3:13-3(b)(1) (disclosure within 7 days of return of indictment); Fla. R.

Crim. P. 3.220(b)(4) (disclosure “as soon as practicable after the filing of

the charging document”).  Others still require disclosure shortly after

receiving a written request from the defense. See Mich. Ct. R. 6.201(F)

(compliance with discovery request within 21 days); Ill. S. Ct. R. 412(c), (d)

(disclosure of exculpatory material “as soon as practicable” following filing

of defense motion).  

These statutes demonstrate a preference by the states that

exculpatory material be turned over in a timely fashion prior to trial.  That

so few cases have addressed the application of Brady to preliminary

hearings demonstrates the effectiveness with which states have protected

defendants’ due process rights to exculpatory material via statutorily

mandated discovery provisions.  Where such timely disclosure is not made,

however, existing authority on whether a defendant’s constitutional right to
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due process under Brady extends to preliminary hearings does not reveal a

conflict between the decision in this case and those of other state courts. 

Accordingly, petitioner again has not met the criteria for review set forth

under Rule 10. 

III. Certiorari Should be Denied Where There is No Indication that
the Brady Disclosure Obligation Will Work a Substantial
Hardship on the Prosecution Function

 
Brady has been consistently described as governing prosecutorial

disclosure obligations under the Fifth and Fourteenth Amendments, not

discovery. See, e.g., United States v. Higgins, 75 F.3d 332, 335 (7th Cir.

1976).  When a prosecutor “tacks too close to the wind” and fails to

disclose information which would “put the whole case in such a different

light as to undermine confidence” in the outcome, a defendant is entitled to

a reversal of the conviction and a new trial. Kyles v. Whitley, 514 U.S. 419,

435, 439 (1995).  

There is no constitutional right to discovery, however, and Brady

properly understood does not concern discovery, but instead provides a

remedy where the prosecution fails to disclose exculpatory information that

undermines confidence in the verdict. Wardius v. Oregon, 412 U.S. 470,

474 (1973); Weatherford v. Bursey, 429 U.S. 545, 559 (1977); Agurs, 427

U.S. at 109; United States v. Bagley, 473 U.S. 667, 675 (1985).  But the
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refusal to allow Brady to be the vehicle for pre-trial discovery does not bar

its application to pre-trial probable cause determinations where a defendant

can show that the prosecution’s failure to disclose exculpatory material

affected the determination as to whether there was probable cause to believe

he or she had committed the crime.  The description of Brady as concerning

“trial-related rights,” Pet. 6, most likely stems from its materiality

requirement.  There can only be Brady error where the defense can show

that the non-disclosed information was of such significance that “there is a

reasonable probability that, had the evidence been disclosed to the defense,

the result of the proceeding would have been different. A ‘reasonable

probability’ is a probability sufficient to undermine confidence in the

outcome.” Bagley, 473 U.S. at 682.

Where a defendant can meet Brady’s materiality requirement in a

pre-trial setting, such that the non-disclosure of information undermines

confidence that the prosecution would have been able to establish probable

cause that the defendant even committed the crime, there is no sound policy

reason not to permit states to allow a defendant to move for dismissal of the

charges.  In such situations, if the exculpatory evidence had been disclosed,

“the result of the proceeding would have been different.” Bagley, 473 U.S.

at 682.  Permitting pre-trial dismissal in such situations furthers the state’s
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interests in the expeditious resolution of criminal cases and the conservation

of limited judicial resources.  It also avoids the infliction of unnecessary

physical and emotional hardship and unwarranted incarceration on the

unjustly accused who may not have the means to secure release on bond

pending the start of trial.    

Petitioner’s concerns regarding the prosecution team’s inability to

complete its investigation and marshal its resources prior to the preliminary

hearing are best addressed by noting the high burden imposed on defendants

by Brady’s materiality requirement. See Kyles, 514 U.S. at 439 (“it is hard

to find merit in the State’s complaint over the responsibility for judgment

under the existing system, which does not tax the prosecutor with error for

any failure to disclose, absent a further showing of materiality”).  The

dearth of case authority regarding the application of Brady to preliminary

hearings, and pre-trial proceedings in general, demonstrates both the

difficulty of satisfying Brady’s materiality standard, and, more hopefully,

that law enforcement and prosecutors are routinely able to effectively

investigate allegations of criminal conduct before instituting criminal

proceedings.  Where a defendant can, however, meet the Brady materiality

requirement at the preliminary hearing stage of the case, such as in this case

where the trial court found that “the complete character of the preliminary
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hearing would have been different,” and that there was “a reasonable

probability that the outcome of the preliminary hearing would have been

affected by the inclusion of the exculpatory evidence,” due process dictates

that he or she not be forced to undergo the burden of a trial. See Pet. App.

56a.

Concerns regarding the prosecution’s difficulty in complying with its

Brady obligations must yield before the overriding principle that the

prosecution has no interest in proceeding against the unjustly accused.

Berger v. United States, 295 U.S. 78, 88 (1935); ABA Standards for

Criminal Justice, The Prosecution Function, 3-1.1(c) (3d ed. 1993) (“The

duty of the prosecutor is to seek justice, not merely to convict”), see also id.

at 3-3.11 (duty of prosecutor to disclose at earliest feasible opportunity

existence of evidence tending to negate guilt or reduce punishment of the

accused).  Failing to disclose evidence tending to exculpate a defendant

creates a “proceeding that does not comport with standards of justice.”

Brady, 373 U.S. at 87-88.  Where a defendant can meet Brady’s materiality

requirement by demonstrating that the withheld evidence created a

reasonable probability that the result of the proceedings would have been

different, due process demands that he or she be permitted to move for

dismissal of the charges. Bagley, 473 U.S. at 682.
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Finally, under California criminal procedure, the prosecution is not

left without a remedy following a pre-trial dismissal based on Brady error. 

California permits the prosecution, subject to limited exceptions, to re-file

criminal charges in a new criminal action following a pre-trial dismissal.

See Cal. Penal Code § 1387; People v. MacKey, 176 Cal.App.3d 177, 186-

187 (1985).  Where a case is dismissed for Brady error at the time of the

preliminary hearing, and the prosecution in good faith believes that the

undisclosed information does not preclude a finding of probable cause to

believe the defendant committed the crimes, it can re-file charges in a new

criminal proceeding and attempt to establish probable cause at the

preliminary hearing held in the new case. Cf. United States v. Lewis, 368

F.3d 1102, 1107 (9th Cir. 2004).  

Accordingly, permitting pre-trial dismissal for Brady violations at

the time of the preliminary hearing does not impact the prosecution’s ability

to proceed in meritorious cases, even if the prior materiality finding makes

it unlikely that the prosecution will be able to establish probable cause in

light of the new information.  In California, the prosecution retains the

option of having a magistrate determine whether the new information

precludes a finding of probable cause in the new case. Cal. Penal Code §

1387. Permitting pre-trial dismissal for Brady error at the time of the
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preliminary hearing therefore does not impair the truth-finding function of

the criminal process and the prosecution’s duty to seek justice.  There is no

need for a grant of certiorari in this case.   

IV. Certiorari is Not Warranted Where a Decision by This Court is
Unlikely to Affect the Ultimate Outcome of This Case

Petitioner fails to establish good cause for a grant of certiorari where

any decision by this Court as to whether the due process protections of

Brady extend to preliminary hearings is unlikely to change the outcome of

this case.  As discussed above, supra Part I, upon an unfavorable ruling

from this Court, defendant may seek dismissal under the protections

afforded by the due process provisions of the California Constitution. Cal.

Const. art. I, §§  7(a), 15; Bridgeforth, 214 Cal.App.4th at 1087.  

Even if, however, the prosecution is able to overcome a pre-trial

motion to dismiss based on state constitutional grounds, it is unlikely that

the prosecution could survive a motion to dismiss made at the start of trial. 

It was only due to the unique procedural rules applicable to California

preliminary hearings that the defendant was held to answer on the charges

alleged in the complaint.  Proposition 115 amended the California

Constitution to permit the use of hearsay testimony by qualified police

officers at preliminary hearings. Cal. Const. art. I, § 30; Cal. Penal Code §

872; Whitman v. Superior Court, 54 Cal.3d 1063, 1070 (1991).  A sitting
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magistrate may find probable cause to hold a defendant to answer the

charges alleged in a complaint based solely on the officer’s hearsay

testimony. Cal. Penal Code § 872.  

That procedure was utilized in this case.  The only witnesses at the

preliminary hearing held in July, 2011, were the investigating officer who

had interviewed the minors at the time the allegations had been made ten

years earlier, and an inspector from the district attorney’s office who had

taken a statement from respondent’s stepdaughter that the minors had

resided with respondent in 2001. Pet. App. 2a-3a.  Investigators for the

defense and prosecution could not locate the alleged victims following the

ten-year lapse between the initial report and the preliminary hearing. Pet.

App. 3a.   There was no indication that the prosecution might be successful2

in locating the minors if given additional time.  

In the absence of the alleged victims, the prosecution will not be able

to proceed to trial in light of respondent’s right to confrontation and cross-

A two-count felony complaint was filed against respondent on May2

30, 2002, and a bench warrant issued for his arrest shortly thereafter. Resp.
App. 1a, 2a.  For reasons that were never disclosed, respondent was not
arrested and arraigned on the complaint until May 27, 2011. Resp. App. 3a. 
A defense motion to dismiss based on the denial of respondent’s right to a
speedy trial was denied without prejudice at the conclusion of the
preliminary hearing, and not renewed in light of the subsequent dismissal of
all charges. Resp. App. 4a, 5a.
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examination. Crawford v. Washington, 541 U.S. 36 (2004).  The case will

be subject to dismissal on Sixth Amendment grounds even if respondent is

not entitled to federal due process protection under Brady at a preliminary

hearing.  Accordingly, where this Court’s ruling in unlikely to have an

affect on its ultimate resolution, the case does not provide the best vehicle

by which to decide Petitioner’s claim of error.  The petition for writ of

certiorari should be denied.  

CONCLUSION

Petitioner has not established any compelling reasons for this Court

to grant the Petition.  Respondent therefore respectfully requests that the

Petition be denied.

DATED: October 17, 2013                        Respectfully submitted,

JONATHAN SOGLIN
Executive Director
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Staff Attorney
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20

mailto:sclarke@fdap.org


APPENDIX



APPENDIX TABLE OF CONTENTS

Page

Felony Complaint, filed May 30, 2002 ...........................1a

Bench Warrant, filed May 30, 2002 ................................2a

Clerk’s Minute Order, Superior Court, County of Contra
Costa, State of California, May 27, 2011 ........................3a

Clerk’s Minute Order, Superior Court, County of Contra
Costa, State of California, July 22, 2011 .........................4a

Clerk’s Minute Order, Superior Court, County of Contra
Costa, State of California, February 10, 2012..................5a












	Binder1.pdf
	IFP Motion.pdf
	apptmnt order
	Gutierrez Cert Opp -- Current 10-15
	STATEMENT OF THE CASE
	REASONS FOR DENYING THE PETITION
	I. The Petition for Writ of Certiorari Should be Denied Where the Decision Below is Supported by Independent State Grounds
	II. Certiorari Should be Denied Where There is No Conflict Between the Decision in this Case and the Decisions of Other Federal and State Courts Regarding the Prosecution’s Disclosure Obligations Under Brady
	III. Certiorari Should be Denied Where There is No Indication that the Brady Disclosure Obligation Will Work a Substantial Hardship on the Prosecution Function
	IV. Certiorari is Not Warranted Where a Decision by This Court is Unlikely to Affect the Ultimate Outcome of This Case
	CONCLUSION


	APPENDIX
	Appendix Table of Contents
	appendix



