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REPLY BRIEF FOR PETITIONER1

Kelker does not defend Montana’s Kortum-
Managhan test, which the court below expressly
acknowledged was “the same test that [it] applied”
here. Pet. App. 7a (citing Kortum-Managhan v.
Herbergers NBGL, 204 P.3d 693 (Mont. 2009)). Ra-
ther, she all but concedes that the Kortum-
Managhan test subjects arbitration clauses to a
heightened standard of consent. She also acknowl-
edges that under Section 2 of the FAA a State may
refuse to enforce an arbitration agreement only if the
ground on which the agreement is challenged applies
to “any contract.” 9 U.S.C. § 2. And she concedes
that the Ninth Circuit has held that the Kortum-
Managhan test is preempted by the FAA (Mortensen
v. Bresnan Commc’ns, LLC, 722 F.3d 1151, 1161 (9th
Cir. 2013)), thus creating a square conflict between
the Ninth Circuit and the Montana Supreme Court.

Respondent instead seeks to evade review by
camouflaging the basis for the decision below. Even
though the Montana Supreme Court’s plurality opin-
ion cites Kortum-Managhan at least 20 times, Kelker
mentions that decision only once. She asserts that
the holding below “rests on a factbound, case-specific
conclusion” that her contract was ambiguous as to
whether it required her to arbitrate her claims. Opp.
1.

But whether the agreement contained any “am-
biguities” is part of—not independent of—the
Kortum-Managhan test. 204 P.3d at 699. In “ap-
ply[ing]” that “same test” here (Pet. App. 7a), the
plurality below did assert that the contract contained

1 The Rule 29.6 Statement in the Petition remains accurate.
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an ambiguity. But that was in the course of as-
sessing the “totality of the Kortum-Managhan fac-
tors.” Id. at 12a (emphasis added). Far from an in-
dependent ground of decision, the perceived ambigui-
ty in the contract was merely an ingredient in the
lower court’s application of the Montana court’s arbi-
tration-specific standard for determining “consent”—
the very standard that the Ninth Circuit held
preempted by the FAA. Review by this Court is
plainly warranted.

A. There Is No Independent And Adequate
State Ground Here.

Kelker denies that this case presents the ques-
tion raised by the petition: whether Montana law
subjects arbitration agreements to a heightened
standard of consent in violation of the FAA. Instead,
she posits that “[b]ecause [an] ambiguity” in the
scope of the arbitration agreement “alone provides a
sufficient and independent basis for invalidating” it,
there is “an independent and adequate state-law
ground for the judgment.” Opp. 10; see id. at 7-10.
In fact, the discussion of ambiguity was neither an
“independent” nor an “adequate” ground for invali-
dating the arbitration provision.

It was not independent because the plurality did
not find the contract ambiguous on the basis of a
state-law rule governing the enforceability of all con-
tracts and did not refuse to enforce the contract
based on the application of such an even-handed
state-law rule. Rather, the lower court made clear
that its refusal to enforce the arbitration clause rest-
ed on its determination that the clause “qualifies as a
contract of adhesion and falls outside Kelker’s rea-
sonable expectations, and, therefore, * * * is uncon-
scionable” Pet. App. 14a. And in assessing whether
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the agreement “fell within Kelker’s reasonable expec-
tations,” the plurality “consider[ed] the totality of the
Kortum-Managhan factors.” Id. at 12a.

Of the ten Kortum-Managhan factors, only one
involves whether the “arbitration clause” contains
“[a]mbiguities.” Id. at 13a (citing Kortum-
Managhan, 204 P.3d at 699). Thus, the discussion of
ambiguity upon which Kelker hangs her hat was
part and parcel of the plurality’s Kortum-Managhan
analysis; nothing in the decision below suggests that
it was independently dispositive. To the contrary,
the plurality focused largely on its concerns that the
arbitration provision was not given particular prom-
inence and was not subject to special assent re-
quirements—the very grounds this Court held
preempted in Doctors’ Associates v. Casarotto, 517
U.S. 681 (1996). The plurality stated, among other
things, that:

 “Nothing conspicuous denotes the arbitration
clause.”

 “No bold or capital letters highlight the arbi-
tration clause.”

 “[N]o one explained the arbitration clause.”

 “Kelker signed the Loan Agreement as a
whole. She did not separately sign or initial
the arbitration clause.”

 “No counsel represented Kelker when she
signed the arbitration agreement.”

 Kelker lacked “significant business experi-
ence.”

 Kelker had no contact with “employees” of the
business or opportunity to negotiate the
clause.
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Pet. App. 12a-13a. Kelker conveniently ignores these
aspects of the Kortum-Managhan test, which the
court below applied in tandem with—not independ-
ent of—its ambiguity discussion. And she ignores
the fact that the ambiguity assessment itself was
undertaken as part of the biased Kortum-Managhan
standard.

The plurality’s ambiguity discussion also is not
an “adequate” state-law ground because it reflects
the kind of naked hostility to arbitration of the sort
that this Court has repeatedly held to be preempted
by the FAA. See Pet. 24 (citing cases). Indeed, the
notion that the agreement does not unambiguously
require arbitration is so far-fetched that Kelker her-
self never advanced it below; instead, the plurality
invented it sua sponte.

The agreement says first that there are no limi-
tations on “any of [the] Customer’s rights to pursue a
claim individually” and second that “any claim” must
be pursued in arbitration and that “[w]ithout this
arbitration agreement, both parties have the right to
litigate disputes through the law courts but we have
agreed instead to resolve disputes through binding
arbitration.” Pet. App. 45a-46a.

The plurality asserted that these statements
“cannot be easily reconciled.” Id. at 14a. But they
can be—in precisely the way that this Court repeat-
edly has explained the law: “By agreeing to arbitrate
a statutory claim, a party does not forgo the substan-
tive rights afforded by the statute; it only submits to
their resolution in an arbitral, rather than a judicial,
forum.” Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 628 (1985); see also,
e.g., Preston v. Ferrer, 552 U.S. 346, 359 (2008); Cir-
cuit City Stores, Inc. v. Adams, 532 U.S. 105, 123
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(2001); Gilmer v. Interstate/Johnson Lane Corp., 500
U.S. 20, 26 (1991). In other words, the first of the
two allegedly “contradictory” statements (Opp. 13)
means that there are no limitations on the custom-
er’s substantive rights to bring a claim on an individ-
ual basis, while the second explains that the forum
for pursuing those rights is arbitration, not court.2 It
would be peculiar indeed if language mirroring this
Court’s description of the effect of an arbitration
agreement could be invoked as a basis for refusing to
enforce the agreement containing that language.

By resolving the supposed ambiguity in a way
that negates the arbitration provision, the plurality
abandoned the generally applicable principle that
contracts should be interpreted as a whole, “so as to
give effect to every part if reasonably practicable.”
Mont. Code § 28-3-202; see also id. § 28-3-204 (“Re-
pugnancies in a contract must be reconciled, if possi-
ble, by such an interpretation as will give some effect
to the repugnant clauses[.]”); Pet. 25-26. Kelker of-
fers no response to this point.3

2 Kelker asserts that the statement that the “agreement does
not constitute a waiver of any of Customer’s rights to pursue a
claim individually” (Pet. App. 45a) is merely a continuation of
the “class-waiver provision” and thus was intended to preserve
the customer’s “right to litigate individually in court.” Opp. 14.
But the conclusion in no way follows from the premise, given
the clarity of the arbitration provision itself, which unambigu-
ously states that “any claim by either party” must be arbitrat-
ed. Pet. App. 45a.

3 Even if, contrary to our submission, there were some basis for
construing the state court’s ruling as embodying a separate de-
termination of ambiguity on the basis of a generally applicable
contract-law rule, the decision below could not stand. This
Court concluded in Marmet Health Care Center v. Brown, 132
S. Ct. 1201 (2012) (per curiam), that the state court’s
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More broadly, the suggestion that the alleged
ambiguity by itself is sufficient to void the arbitra-
tion provision cannot be squared with this Court’s
repeated instruction that “as a matter of federal law,
any doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration, whether
the problem at hand is the construction of the con-
tract language itself or an allegation of waiver, delay,
or a like defense to arbitrability.” Moses H. Cone
Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1,
24-25 (1983) (emphasis added); see also Volt Info.
Scis., Inc. v. Bd. of Trustees of Leland Stanford Jr.
Univ., 489 U.S. 468, 475-76 (1989) (“[A]mbiguities as
to the scope of the arbitration clause itself [must be]
resolved in favor of arbitration.”); Mitsubishi Motors,
473 U.S. at 626 (“[A]s with any other contract, the
parties’ intentions control, but those intentions are
generously construed as to issues of arbitrability.”).
Kelker ignores these decisions in her opposition.4

“‘alternativ[e]’ holding that” the parties’ arbitration agreements
“were unconscionable” may have been “influenced by the [state
court’s] invalid, categorical rule * * * against predispute arbi-
tration agreements.” Id. at 1204. The Court accordingly re-
manded for consideration of whether the arbitration agree-
ments at issue were unconscionable without reliance upon
“principles” that are “specific to arbitration and preempted by
the FAA.” Ibid. At a minimum, the state court here should be
required to reconsider its ambiguity assessment without the
“influence[]” of the discriminatory Kortum-Managhan standard.

4 Instead, she invokes a statement in Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U.S. 52, 62-63 (1995), alluding to the
“common-law rule of contract interpretation” calling for con-
struing ambiguous language against the drafter. Opp. 12-13.
But in Mastrobuono such an interpretation was consistent with
the “‘federal policy favoring arbitration,’” which requires that
“‘ambiguities as to the scope of the arbitration clause itself [be]
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B. The Kortum-Managhan Standard Dis-
criminates Against Arbitration Con-
tracts.

Apart from her assertion that the decision rests
on an independent and adequate state-law ground,
Kelker fails to respond meaningfully to our conten-
tion that the plurality decision contravenes this
Court’s many decisions holding that the FAA forbids
States from discriminating against arbitration
agreements. See Pet. 17-18 (citing cases).

To the contrary, Kelker recognizes that if Mon-
tana “subjects arbitration agreements to a ‘height-
ened standard of consent,’” then “it would indeed
have run afoul of the FAA.” Opp. 1. And she con-
cedes that some “Montana opinions discuss height-
ened requirements for agreements that waive fun-
damental rights,” such as arbitration agreements.
Id. at 12.

Kelker simply denies that “this opinion” applies
those requirements because—despite applying the
test announced in Kortum-Managhan and other
opinions—the Montana Supreme Court did not re-
peat its earlier rationale for adopting that test—
namely, to protect the “fundamental rights” to trial
by jury and to access to courts that are waived by an
agreement to arbitrate. Id. at 11-12.

But the fact that the Montana Supreme Court
has stopped explaining the reason for the test can
hardly be a reason for refusing to review a case ap-
plying that same test. Indeed, this Court declared
that the FAA preempts the California Supreme
Court’s Discover Bank test in a case from a different

resolved in favor of arbitration.’” Mastrobuono, 514 U.S. at 62
(quoting Volt Info. Scis., 489 U.S. at 475-76).



8

court applying that test. See AT&T Mobility LLC v.
Concepcion, 131 S. Ct. 1740, 1745 (2011) (discussing
Discover Bank v. Super. Ct., 113 P.3d 1100 (Cal.
2005)).

Here, it is beyond dispute that the Montana Su-
preme Court applied the “reasonable expectations
analysis” from its earlier decision in Kortum-
Managhan. Pet. App. 7a. To be sure, the plurality
replaced language in the court’s prior opinions stat-
ing that arbitration clauses warrant special scrutiny
with new (repeated) assertions that the Kortum-
Managhan test is “generally applicable” to all con-
tracts. Id. at 7a-8a.5 But, as explained above, the
court applied the test in the same discriminatory
way that it did in Kortum-Managhan. See page 3-4,
supra. The plurality did not purport to alter any of
the ten factors of the special “reasonable expecta-
tions” test for arbitration agreements announced in
Kortum-Managhan. Compare Kortum-Managhan,
204 P.3d at 699 (listing factors) with Pet. App. 12a-
14a (applying same factors).

Tellingly, Kelker can point to no case in which
Montana has imposed this test on a contract other
than an arbitration agreement. Accordingly, “[i]n
practice” the test has an impermissibly “dispropor-
tionate impact on arbitration.” Concepcion, 131 S.
Ct. at 1747.

In fact, the test erects insuperable obstacles to
contracting under real-world conditions. As the

5 Justice Cotter—who provided the fourth vote for refusing to
enforce the arbitration provision—more forthrightly adverted to
the “waiver of fundamental rights, including the right to access
to the court system, the right to trial by jury, and the right to
an appeal.” Pet. App. 16a.
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Ninth Circuit observed, the Kortum-Managhan test
“disfavor[s] arbitration” and effectively prohibits “the
arbitration of entire categories of claims,” including
“essentially all” claims brought by individuals who
have entered into “adhesive consumer arbitration
agreements.” Mortensen, 722 F.3d at 1161 n.14 (in-
ternal quotation marks omitted).

Rather than attempt the impossible task of
showing that the Kortum-Managhan test is generally
applicable, Kelker denies that Montana’s “reasonable
expectations” test is “inherently fatal to” or “biased
against” arbitration agreements. Opp. 15. But she
is able to cite only a single Montana state-court deci-
sion enforcing an arbitration agreement since
Kortum-Managhan—Graziano v. Stock Farm Home-
owners Ass’n, 258 P.3d 999 (Mont. 2011). And that
decision involves such highly unusual facts as to un-
derscore the sweeping nature of Kortum-Managhan’s
bar on consumer arbitration agreements.

In Graziano, the court enforced the arbitration
clause because it was not part of a “contract of adhe-
sion”; moreover, the plaintiff was the “former Chief
Financial Officer of Apple Computer, Inc.,” who had
“personal experience with arbitration agreements”
and the benefit of having them explained “by coun-
sel.” Id. at 1004-05. Virtually no other case involv-
ing a consumer arbitration agreement will duplicate
those facts.

Alternatively, Kelker suggests that this Court
should simply trust the assurances of the plurality
below that Montana’s Kortum-Managhan test is gen-
erally applicable to all contracts and thus consistent
with the FAA. Opp. 9. Unfortunately, such trust
cannot be verified: The plurality’s characterization
of Montana law has been universally rejected—and
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not just by the two justices who dissented from the
plurality’s decision. Pet. App. 21a. Arbitration
scholars and commentators—including ones who
have disagreed with this Court’s recent arbitration
decisions—all agree that Montana courts are at-
tempting to evade the FAA. Pet. 31-34 (citing arti-
cles canvassing Montana law). Kelker has no re-
sponse to this overwhelming consensus.

Moreover, to defer uncritically to a State’s char-
acterization of whether its contract law is “generally
applicable”—despite overwhelming evidence to the
contrary—would allow state courts to insulate anti-
arbitration holdings from this Court’s review. It
would further encourage what Professor Bruhl has
described as an effort by some state courts to “frus-
trate review” by this Court by “shift[ing]” the “doc-
trinal basis” of anti-arbitration decisions to “squishy
state law doctrines like unconscionability and rea-
sonable expectations.” Aaron-Andrew Bruhl, The
Unconscionability Game: Strategic Judging and the
Evolution of Federal Arbitration Law, 83 N.Y.U. L.
REV. 1420, 1459, 1462-63 (2008). Yet it was precisely
to counteract the “great variety” of judicial “devices
and formulas” for invalidating arbitration agree-
ments as “against public policy” that the FAA was
enacted. Robert Lawrence Co. v. Devonshire Fabrics,
Inc., 271 F.2d 402, 406 (2d Cir. 1959).

In any event, this Court long ago declared that it
is “within our province to inquire” whether a state
court has denied a federal right “in substance and ef-
fect, as by putting forward non-federal grounds of de-
cision that were without any fair or substantial sup-
port.” Ward v. Love Cty., 253 U.S. 17, 22-23 (1920).
“The reasons for that rule rest on nothing less than
this Court’s ultimate authority to review state-court



11

decisions in which ‘any title, right, privilege, or im-
munity is specially set up or claimed under the Con-
stitution.’” Howlett ex rel. Howlett v. Rose, 496 U.S.
356, 366 n.14 (1990) (quoting 28 U.S.C. § 1257(a)).
“To hold otherwise would open an easy method of
avoiding the jurisdiction of this [C]ourt.” Terre
Haute & Indianapolis R.R. v. Indiana ex rel.
Ketcham, 194 U.S. 579, 589 (1904) (Holmes, J.).

C. There Is A Clear Conflict Among The
Lower Courts.

The Ninth Circuit recently held that Montana’s
“reasonable expectations/fundamental rights rule”
from “Kortum-Managhan * * * runs contrary to the
FAA” and therefore is “preempt[ed].” Mortensen, 722
F.3d at 1161. And decisions of the First, Third, and
Fifth Circuits—as well as courts of other States—
hold that the FAA prohibits States from imposing a
“knowing and voluntary” consent requirement on ar-
bitration agreements but not all other kinds of con-
tracts. Pet. 28-29.

Kelker attempts to distinguish these decisions as
conflicting only with Kortum-Managhan and other
prior Montana decisions—treating the decision in
this case as sui generis. Opp. 11-12. But in conced-
ing that “other Montana opinions discuss heightened
requirements for agreements that waive fundamen-
tal rights” in contravention of the FAA (id. at 12),
Kelker effectively concedes that this opinion contra-
venes the FAA as well. That is because the plurali-
ty’s choice to avoid “discuss[ing] heightened re-
quirements” (ibid. (emphasis added)) is irrelevant:
What matters is that the plurality applied the legal
standard expressly devised by the Montana court to
implement its heightened waiver requirement. And
as noted above, the plurality’s change in wording had
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no substantive effect; the plurality neither altered
the Kortum-Managhan test nor so much as tweaked
any of its ten factors. See pages 3-4, supra.

The conflict between the Montana courts, on the
one hand, and four federal courts of appeals and the
courts of several other States, on the other hand,
cries out for this Court’s immediate intervention. To
leave the decision below intact not only would allow
this conflict to fester—and perhaps to spread to other
States that are hostile to the federal policy favoring
arbitration. It also would present citizens and enti-
ties that do business in Montana with an impossible
situation: The enforceability of their arbitration
agreements would turn entirely on whether the dis-
pute is brought before a state or federal court.

CONCLUSION

The petition for a writ of certiorari should be
granted. The Court may wish to consider summary
reversal.
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